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CURRENT TOPICS. 


\ E recently called attention to the very great 

importance of the Panama canal question, in- 
cluding the Clayton-Bulwer treaty and Professor 
Lawrence’s presentation of the British arguments. 
The matter was hardly in print before the news of 
the Nicaraguan treaty reached us. The news how- 
ever confirms all we then said to the effect that pub- 
lic discussion would soon be directed to this subject, 
and to the rules of international law, claimed to be 
relevant to the American canals, The London Times 
and the Pall Mall Gazette have already protested, 
as we learn by cable to the New York Times, against 
any violation of the Clayton-Bulwer treaty, while 
the St. James Gazette says that the powers whose 
representatives are now assembled at Berlin are di- 
rectly interested in the Nicaraguan treaty. It may 
be that this treaty is only a counterblast of the ad- 
ministration against Mr. Blaine’s pretensions to the 
exclusive advocacy of our national policy, but if it 
is what we presume it is, a genuine assertion of the 
paramount rights of the United States in contin- 
ental questions, no good American will admit, with- 
out considerable reflection, the claims of the British 
to a joint control of the contemplated canal. There 
never was a time in our history when a knowledge 
of international law was so important to our leading 
men as now, and there never was a nation in history 
to which international law afforded so many impor- 
tant illustrations as to this country, with its peculiar 
inter-State relations. The time is not far distant 
when our States will have to meet in convention in 
order to adopt some common plan of codification, 
or our commercial intercourse will be as much 
fettered as were the States of Prussia in the days of 
Frederick the Great, our central government being 
powerless, under the Federal Constitution, to med- 
dle with private law. Had New York State adopted 
the Civil Code, Japan and China would both have 
adopted it instead of the French Codes which now 
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Europeanize instead of Americanize them. Truly 
the code question is a far-reaching and all-important 
one to this country, and to this State as the foremost 
State in population and material resources. 


Judge Cooley’s paper in the December number of 
the North American Review seems to invite discussion 
and notice, for it is from the pen of one of our most 
distinguished juridical writers and it touches a 
grave problem in the science of politics. When 
Judge Cooley departs from the arena of municipal 
law, in the constitutional branch of which he is 
certainly an acknowledged master, and discusses 
the relations of labor and capital to the law, he no 
longer speaks ex cathedra, and all of us are at liberty 
to differ from either his reasonings or his conclu- 
sions. It is a most noticeable fact that in this essay 
Judge Cooley discusses certain great elements of the 
law without precise regard to the value of several 
technical terms, the import of which is settled be- 
yond controversy. This disregard is however rather 
the fault of his school than that of this writer: All 
those who consider themselves disciples of the 
Blackstonian school of common law persist in adopt- 
ing Blackstone’s errors, and in confusing public 
opinion, popular standards and other ethical views 
with custom as a source of law. That judiciary- 
made law should be dictated by public opinion 
everyone will concede to be a dangerous sentiment 
for a popular government. That well marked cus- 
tom should, on the other hand, be regularly con- 
verted into law, at certain epochs, is a recognized 
phase of the development of any body of law. But 
that popular opinion should be mistaken for custom 
is a confusion of the two divergent conceptions and 
is fraught with great peril to the liberty of a repub- 
lic. Yet many common lawyers seem to resent 
being forced to rigorous speech. Like the enemies 
of Socrates they prefer the loose flowing language 
of indefinite associations to precise valuations of 
words. The importance of precise reference to cus- 
tom as a source of law is apparent in the North 
American article to which we now allude, and for 
this reason it deserves a more emphatic refutation 
than we are able to give it in so short a space. 
Judge Cooley thinks that the common law is still in 
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formative process, and that popular legislation, as 
he calls public opinion, is all-powerful in determin- 
ing the decisions of the courts on moral questions of 
public interest. He cites the Chicago Warehouse 
sases and several others as evidence, and frankly 
avows that the courts of judicature have even re- 
versed their former judgments at the instance of pub- 
lic dictation. This seems to us a very mischievous 
doctrine, calculated to destroy the entire authority 
of our courts. Yet it is very prevalent, and this is 
one reason why we prefer to relegate law-making to 
the legislature proper. Let the courts adhere to 
their true functions, the application and interpreta- 
tion of law. Let the legislature, on the other hand, 
enter upon an era of better legislation, consulting 
more frequently those who are versed in the science 
of legislation. Judge Cooley’s article shows plainly 
the necessity of a new departure unless our courts 
are to usurp the functions of the legislature and 
deal out to us popular sentiments, thinly disguised, 
instead of the law — that fixed and immutable law 
which alone should proceed from courts of justice. 
It is now become a question whether we shali have 
law from the legislature or law from the courts 
made as Judge Cooley says it is. 


In a recent discussion in the New York Medico- 
Legal Society, on Madness and Crime, Mr. Austin 
Abbott, speaking of ‘emotional insanity,” very 
wisely said: “TI believe that those qualities of self- 
restraint which mark the highest notch of civilized 
character have come largely through the existence 
and administration of the penal sanctions of law, 
against men who but for those penal sanctions 
would have had much less capacity of distinguish- 
ing between right and wrong, and no power to re- 
strain the impulses of nature. If this be so, the 
way to increase imincnsely the mischiefs of uncon- 
trollable impulse in the community is to put an end 
to punishment for acts committed under uncon- 
trollable impulse, and the way to increase those 
faculties by which we control impulse is to main- 
tain the punishment which the law inflicts for crim- 
inal acts, irrespective of the attempt to prove such 
impulses as a justification or excuse. It may well 
be that the time will come when penal justice will 
be put on a better footing, but the refusal of the 
law to recognize such justification or excuse is 
made in view of the present state of public opinion, 
in view of the present imperfect adaptation of tri- 
bunals of justice to the investigation of uncontrol- 
lable impulse, and we ought to add, in view of the 
present condition of society. Ido not think that 
medical men appreciate generally the power which 
the existence ot the law and its penal sanctions ex- 
ercises on the lawless 1n aiding the control of what 
would otherwise be uncontrollable impulse. Those 
who are familiar with the administration of crim- 
inal law, those who are charged with its adminis- 
tration, those who have the responsibility of main- 
taining public peace and order, will not, I think, 
deem it an exaggerated statement to say that in all 


probability if those salient assistants to self-control, 
which came from the existence of the penal law, 
were taken away, New York would be a ruin in a 
week, from what would, without those sanctions, 
be called the uncontrollable impulses of reckless, 
lawless and criminal classes.” 


In the case of Graff v. Kennedy, Judge Brown, 
at special term of the Supreme Court of this State, 
has recently held that husband and wife may form 
a valid copartnership with reference to the wife’s 
separate estate. Itis said that this question has 
never been passed upon by a general term or the 
Court of Appeals of this State, but that Judge 
Westbrook at special term has held the contrary, 
Judge Brown says: ‘‘I am unable to see the dis- 
tinction between a contract which a married woman 
enters into with her husband, under which he man- 
ages her separate estate or business as her agent, 
and a contract of partnership, which is nothing 
more than a mutual agency by each in reference to 
the common business of both.” “ By this section the 
Legislature intended to confer upon married 
women the power to do three things: first, to bar- 
gain, sell, assign and transfer their separate per- 
sonal property; second, to carry on any trade or 
business; third, to labor on their sole and separate 
account. The first two a married woman had no 
power to do under the common law; the last she 
could do, but the wages for her labor belonged to 
her husband. To confer upon her the power to 
carry on a trade or business was to give her a right, 
that prior to the passage of this act, she had not 
enjoyed. To declare that she might labor and 
perform services would have conferred no new right 
upon her, but to declare the wages of her labor to 
be free from the control of her husband was to 
confer upon her anew and substantial right, and 
to accomplish this the Legislature declared that 
she might ‘perform labor and services upon her 
sole and separate account.’” In Bitter v. Rathman, 
61 N. Y. 512, the commission of appeals held that 
a married woman could contract a valid partnership 
with third persons, although she held her interest 
in the firm upon a secret trust for her husband, and 
that she could maintain an action for dissolution to 
protect her apparent rights, and that she was liable 
as a partner to the creditors of the ostensible firm. 
The court say: ‘‘If the wife has the capacity to 
contract with the husband with reference to her 
separate estate, there is no limit put upon the power 
in the statute. The courts of this State have decided 
that she has such power, and I am unable to see by 
what principle it may be upheld by one class of 
contracts and denied as to others.” And in Scott v. 
Conway, 58 N. Y. 619, it was held that a married 
woman, apparently carrying on a separate business, 
cannot interpose as a defense against creditors that 
she had a dormant partner, namely, her husband. 
This was by adivided court. By chapter 381, Laws 
of 1884, it was provided that a married woman may 
contract as if unmarried, but ‘‘ this act shall not 
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affect nor apply to any contract that shall be made 
between husband and wife.” Probably the prohibi- 
tion extends only to property not belonging to the 
wife. But the matter is vague. 





NOTES OF CASES. 





N Hermann Loog v. Bean, 51 L. T. Rep. (N. 8.) 
442, where a defendant, formerly in the employ 

of the plaintiffs, had been making statements to the 
plaintiffs’ customers injurious to their business, and 
trying to interfere with their customers making 
payments to them, and had notified the post-office 
to send any letters addressed to him there to another 
address, held, that he should be enjoined from such 
statements and interference, and to withdraw such 
notice, the plaintiffs undertaking not to open any 
letter adressed to the defendant except at certain 
fixed times, with liberty to the defendant to be pres- 
ent. Cotton, L. J., said: ‘*The court has of late 
granted injunction in cases of libel, and why should 
it not also do so in cases of slander? It is clear that 
slanderous statements, such as were made to old 
customers in this case, must have a tendency mate- 
rially to injure the plaintiffs’ business; they are 
slanders therefore spoken against their trade. It is 
not necessary therefore in my opinion to show that 
loss has actually been incurred in consequence of 
them. If they are calculated to do injury to the 
trade, the plaintiffs may clearly come to the court. 
There is no doubt more difficulty in granting an in- 
junction as regards spoken words than as regards 
written statements, because it is difficult to ascer- 
tain exactly what is said. But when the defendant 
is proved to have made certain definite statements 
such as are mentioned in the order, in my opinion 
an injunction is properly granted to prevent his re- 
peating them. Then the second part of the injunc- 
tion, which is in part mandatory, restrains the 
defendant from giving instructions to the postmaster 
as to his Jetters, and orders him to withdraw a notice 
that he has already given to the postmaster. Objec- 
tion is taken to that on the ground that it is a man- 
datory injunction, and that the defendant had a 
right to give directions to the postmaster to send 
his letters to his actual address. I need hardly say 
any thing about the mandatory injunction being 
granted. This court, when it sees that a wrong is 
committed, has a right at once to put an end to it, 
and has no hesitation in doing so by a mandatory 
injunction if it is necessary for the purpose. Then 
as to the merits, undoubtedly a man when he changes 
his address has a right to give directions to a post- 
master to send on to him his letters, but that as- 
sumes that they are his letters; and what we find 
here, is that the defendant was formerly residing at 
the plaintiffs’ office as a servant of the plaintiffs, 
and a very large proportion of the letters addressed 
to him were undoubtedly letters relating to the 
business of the company, though of course there 
might be some letters which would be marked 
‘private.’ By means of his notice to the postmaster 





the defendant has got at least some letters which 
ought to have been treated as the letters of the 
plaintiffs, and to have been sent on to them. Instead 
of doing that the defendant has opened them, and 
not until some time afterward has he given them to 
the plaintiffs, or offered to them the money intended 
for them which was in the letters. There is alsoa 
case where money was paid to the defendant for the 
hire of a sewing machine of the plaintiffs, and the 
machine was returned, and he did not for some con- 
siderable time send the money or the sewing machine 
to the plaintiffs. The defendant having so acted, 
the case is in my opinion one in which it is the duty 
of the court to interfere, and to see that he does not, 
by reason of his having been employed in the plaint- 
iffs* house of business, obtain letters which are in- 
tended for them, and really belong to them, but 
which have come, under his directions given to the 
postmaster, to his own private address.” Bowen, L. 
J., said: ‘There is a wrong done which is action- 
able if it has been committed, and which naturally 
would, if repeated or persisted in, affect injuriously 
the property or trade of the plaintiff company. It 
has been held since the Judicature Act that a plaint- 
iff is entitled to the protection of the court against 
a wrong of that sort which is contained in a written 
document; that is to say, the court will restrain the 
publication of a libel which is immediately calcu- 
lated to injure the property and trade of the person 
against whom it is directed. Then can there be any 
distinction in principle between a slander which is 
contained in a written document and aslander which 
is not? In thecases of Zhorley’s Cattle Food Company 
v. Massam, and Thomas v. Williams, the court in- 
terfered to restrain the slander which was placed 
upon paper, so that clearly in the case of such writ- 
ten slander as is naturally attended with injury to 
property and business, the court has jurisdiction to 
interfere, and it appears to me that the same princi- 
ple must apply to spoken slander. Then I come to 
the next question, about the notice to the post- 
master. The defendant changes his address from 
the plaintiff company’s office to a private residence, 
and sends to the postmaster a notice that all letters 
addressed to him at the plaintiffs’ office are to follow 
him to his own residence. Now, a man has a right, 
when he changes his address, to tell the postmaster 
to send his own letters after him; but it is obvious 
that he has no right to tell the postmaster to send 
somebody else’s letters after him. The question 
here is whether the defendant has not done some 
thing more than tell the postmaster to send his own 
letters after him — his letters relating to his own 
private business ; and I think he has, because letters 
addressed to an agent at the office of his principal 
are frequently addressed to him as a servant, though 
there may of course be among them private letters 
which belong in law to him, There may be signs 
which would show whether the letters belong to the 
servant or to his master — for instance, words writ- 
ten on the envelope. But the servant has no night, 


merely because letters are addressed to him, to say 
that they are his own if there is nothing on the 
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envelopes to show that they are his own, and not his 
employer’s letters. Therefore his notice to the 
postmaster is clearly too large, because all the let- 
ters which are addressed to him at his place of bus- 
iness do not belong to him.” Fry, L. J., said: ‘1 
conceive that the court has plainly jurisdiction to 
grant injunctions against slander, as well as against 
libel. At the same time I am not unconscious of 
the inconvenience which would result from trying 
actions for slander on motions to commit. I think 
that requires careful consideration in any case in 
which the court is asked to grant an injunction 
against slander. Then with regard to the notice 
to the postmaster. It seeme to me, for the reasons 
given by Bowen, L. J., that the notice was too large, 
and I come to that conclusion from the very simple 
fact that it has induced the postmaster to send to 
the defendant letters which belong to the plaintiffs. 
Then the question as to who is to open letters is un- 
doubtedly one of considerable difficulty, for this 
reason, that the court is averse from interfering with 
a legal right except so far as is absolutely necessary, 
and in the present case the court would not desire 
to interfere with the legal right in the letters. But 
that right cannot be ascertained until they are 
opened; they must be opened by somebody, and 
therefore the court has to determine who is to open 
them. There are many reasons which induce me to 
think that the plaintiffs are the proper persons to 
open them. In the first place, the letters are ad- 
dressed to their place of business; and in the next 
place, there appears to be a presumption prima facie 
that most of the letters addressed to the defendant 
coming there are letters which are addressed to the 
defendant on their business; and lastly, the defend- 
ant has certainly behaved, with regard to some of 
the letters, and with r-gard to his other relations to 
his former employers, in a manner which is not cred- 
itable to him, and which, as between him and the 
plaintiffs, renders it more expedient that the open- 
ing should be done by them in his presence than by 
him in their presence.” On the latter point, see 
Myers v. Kalamazoo Buggy Oo., 30 Alb. Law Jour. 


In Cassidy v. Janauschek, Pennsylvania Common 
Pleas, December 13, 1884, it was held that a con- 
tract of hiring which provides that an actress may 
be discharged if the manager is satisfied in good 
faith that the actress is incompetent, makes the 
manager the sole judge of the competency of the 
actress, and if the manager discharged the actress 
for that reason, he is not liable for error of judg- 
ment exercised in good faith, although the jury 
should believe that the actress was competent. The 
particular reason for discharge was the plaintiffs 
refusal to go on the stage in disguise as a member 
of the mob in the tragedy of Marie Antoinette (she 
probably objected to wearing a mob cap.) The 
court said: ‘‘In a business which depends so much 
upon the effect produced upon the audience, as that 
of play acting, it seems reasonable that all the 
players should be subject to a call to assist in mak- 





ing a good presentment of the necessary tableaux. 
A good actress, moved by a proper spirit toward 
her manager, ought to have been ready and willing 
to do all in her power to contribute to the promotion 
of that success upon which both so much depend, 
So far the case has been considered upon the law 
applicable to contracts of hiring, without regard to 
the terms of the special contract in this case, which 
provided, that if upon fair trial, the defendant felt 
satisfied that the plaintiff was incompetent to per- 
form the duties for which the defendant had con- 
tracted, in good faith, the latter might annul the 
contract on two weeks’ notice. This clause made 
the defendant the sole judge of the competency of 
the plaintiff. In the case of Nelson v. Von Bonnhorst, 
29 Penn. St. 352, it was held that a contract ‘to 
pay whenever in my opinion my circumstances will 
enable me to do so,’ imposes no legal obligation 
which can be enforced by action, although the court 
and jury should find that the party was of sufficient 
ability to pay the debt, as by the terms of the con- 
tract the debtor is made the sole judge of that fact, 
Under the contract in this case, the only question 
for the jury to determine was the good faith of the 
defendant, and therefore the jury were instructed 
that if the defendant was satisfied in good faith that 
the plaintiff was incompetent, the defendant had a 
right to dismiss the plaintiff, and in that case the 
verdict should be for the defendant, although the 
jury were of opinion that the plaintiff was compe- 
tent to perform her parts. The defendant was not 
liable for error in her judgment, if in good faith she 
exercised her judgment and acted upon it. Having 
the power to give judgment, she is not liable for 
error if she did not act maliciously, although she 
may have exercised her power arbitrarily. Downing 
v. McFadden, 18 Penn. St. 334. No one is liable 
for a mistake in the exercise of a discretion conferred 
upon him. Moore v. School Directors of Clearyield, 59 
Penn. St. 232. The defendant testified that she was 
satisfied that the plaintiff was incompetent, and dis- 
charged her for that season, as well as others; and 
she very properly introduced evidence showing that 
she has a basis for her judgment as evidence of her 
good faith, and for the purpose of showing that she 
did uot set up her judgment as an afterthought and 
subterfuge to avoid the consequences of her action, 
and she made so strong a presentment that it is not 
free from doubt whether the jury ought not to have 
been directed to render a verdict for the defendant.” 
As to contracts to satisfaction, see Gibson v. Cranage, 
39 Mich. 49; S. C., 33 Am. Rep. 351, and note, 353; 
Wood Reaping and Mowing Machine Co. , 50 Mich, 565; 
8S. C., 45 Am. Rep. 57; Werner v. Bergman, 28 
Kans. 60; 8. C., 42 Am. Rep. 152, note, 153. 





INTER-STATE EXTRADITION. 
I. 


NE of the most important branches of the juris- 
prudence of this country is that which relates 
to inter-State extradition. The authors of the 
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which would have resulted from the failure to reg- 
ulate, by a comprehensive and uniform law binding 
upon all the States, a matter of such vital import- 
ance to the administration of criminal law, incor- 
porated into the Constitution the provisions of 
section 2 of article 4, ‘‘a person charged in any 
State with treason, felouy or other crime who shall 
flee from justice and be found in another State, 
shall on demand of the executive authority of the 
State from which he had fled be delivered up to 
be removed to the State having jurisdiction of the 
crime.” The first and all important question is 
whether the imperative language of this provision 
imposes upon the several States a duty, the per- 
formance of which may be enforced by any tribu- 
nal, State or Federal; or whether the duty is one 
of imperfect legal obligation. That an absolute 
duty, involving no discretion whether the case is 
brought clearly within the language and spirit of 
this provision, was intended to be devolved upon 
the several States, cannot be seriously questioned. 
Indeed all the authorities support this view of the 
question. Work v. Vorrington, 34 Ohio St. 64; 8. C., 
32 Am. Rep. 345; Kentucky v. Dennison, 24 How. 
66. This duty however has been held by the 
United States Supreme Court to be a‘duty of im- 
perfect legal obligation, for the reason that there is 
no constituted legal tribunal vested with authority 
to enforce its performance. For the purpose of 
the discharge of this duty the States are independ- 
ent sovereignties with respect to one another, re- 
sponsible to no superior, and not subject to the 
coercion of any tribunal. This duty is the same in 
its nature as those duties which are imposed by the 
laws of nations upon the different sovereignties of 
the civilized world in their intercourse one with 
another. Such duties are of imperfect obligation, 
because there exists no common tribunal to which 
nations can appeal for the settlement of their con- 
troversies; no court of judicature vested with the 
authority to determine their conflicting claims, and 
with the power of carrying its judgment into exe- 
cution. The case of Kentucky v. Dennison, 24 
How. 66, settled the doctrine of the exemption of 
the States and their executives from national or 
other control in all cases of inter-State extradition. 
In this case the governor of Kentucky moved the 
United States Supreme Court for a rule on the 
governor of Ohio to show cause why a mandamus 
should not issue commanding him to cause one Wil- 
lis Lago, a fugitive from justice, to be delivered up 
to be removed to the State of Kentucky, having 
jurisdiction of the crime with which he was 
charged. The motion was overruled, with the con- 
currence of all the justices in the opinion of the 
court, delivered by Chief Justice Taney. The de- 
cision is summed up in its concluding sentence: 
“But if the governor of Ohio refuses to discharge 
this duty, there is no power delegated to the gen- 
eral government, either through the judicial de- 
partment or any other department, to use any coer- 
cive means to compel him.” To same effect State 





v. Brown, 19 N. W. Rep. 429, and cases cited. 
This case also settled another very important ques- 
tion, namely, that the demand for the fugitive 
must be made by an appeal to the executive au- 
thority of the State, although the Constitution is 
entirely silent on that subject. The court say at 
page 102: ‘‘ The clause in question, like the clause 
in the Confederation, authorizes the demand to be 
made by the executive authority of the State where 
the crime was committed, but does not in so many 
words specify the officer of the State upon whom 
the demand is to be made, and whose duty it is to 
have the fugitive delivered and removed to the 
State having jurisdiction of the crime. But under 
the Confederation it is plain that the demand was 
to be made on the governor or executive authority 
of the State, and could be made on no other de- 
partment or officer, for the Confederation was only 
a league of separate sovereignties in which each 
State within its own limits held and exercises all 
the powers of sovereignty, and the Confederation 
had no officer, either executive, judicial or ministe- 
rial, through whom it could exercise an authority 
within the limits of a State. In the present Con- 
stitution however these powers to a limited extent 
have been conferred on the general government 
within the territories of the scveral States. But 
the part of the clause in relation to the mode of 
demanding and surrendering the fugitive is (with 
the exception of an unimportant word or two) a lit- 
eral copy of the article of the Confederation, and 
it is plain that the mode of the demand, and the 
official authority by and to whom it was addressed 
under the Confederation, must have been in the 
minds of the members of the convention when this 
article was introduced, and that in adopting the 
same words they manifestly intended to sanction 
the mode of proceeding practiced under the 
Confederation —that is of demanding the fugitive 
from the executive authority, and making it his 
duty to cause him to be delivered up.” 

While the governor of a State has in every case 
the undoubted power to refuse to comply with the 
requisition and grant the warrrant, yet it is never- 
theless his duty to issue his warrant for the appre- 
hension of an alleged fugitive from justice in every 
case coming within the scope of the Constitution, 
unless some special reasons exist justifying a re- 
fusal. The courts have determined what some of 
these special reasons are. It is important that they 
should be referred to, not because they can ever be 
invoked in the courts to support the claim to immu- 
nity from arrest and surrender, but for the reason 
that it is always in the power of the alleged fugi- 
tive to obtain a hearing before the governor of the 
State in which he has been or is to be arrested, 
either after or before the issuing of the warrant by 
such governor. These rules which have been estab- 


lished by the judiciary for the guidance of execu- 
tive discretion in such cases, though not obligatory 
upon the executive, will yet undoubtedly be ob- 
served and followed in all cases in which they may 
be properly applied. 


It therefore becomes neces- 
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sary to inquire what rules have been established 
justifying the governor of a State in refusing to 
grant the warrant in cases where he has undoubt- 
edly the power to issue it. Iu the first place if the 
alleged fugitive from justice is held for crime in 
the State to which he has fled, and from which he 
is demanded, the governor has the right to refuse, 
and should refuse to issue the warrant. Work v. 
Corrington, 34 Ohio St. 64; 8. C., 32 Am. Rep. 345; 
Taylor v. Taintor, 16 Wall. 366, 870; Troutman’s 
case,4 Zabr. 634; In re Briscoe, 51 How. Pr. 422. 
He may and should refuse to deliver the fugitive 
when he is satisfied that the sole object of the 
prosccution and extradition is to enforce collection 
of a claim. Work v. Corrington, supra. In this 
case the court say on this point: ‘‘ The provision 
was inserted in the articles of Confederation, and 
subsequently in the Constitution, to subserve public 
and not private purposes. The object was to secure 
the punishment of public offenders, and not to en- 
force the payment of private claims, whether well 
or ill founded. To employ this extraordinary pro- 
cess for public purposes tends to secure peace and 
good order, but to prostitute it to the advancement 
of private ends is to bring it into great disfavor. 
True, the theory is that the demanding State will 
hold the offender for trial, even though he be 
brought into the State fraudulently or forcibly, and 
without process, but experience shows that where 


the end sought is private the accused is rarely 


brought to trial. No satisfactory reason is per- 
ceived why a governor should issue or obey a 
requisition when he is satisfied that the sole object 
of the party complaining is to enforce the payment 
of a private claim for money. Such an abuse of 
process is equivalent to a fraudulent use of it.” In 
such a case a warrant which has been already 
granted may be revoked. This was the ground on 
which the warrant in the case of Work v. Corrington, 
supra, was revoked, and the court approved and 
sustained the action of the governor in this respect, 
and expressed its opinion in these most emphatic 
words: ‘‘For reasons equally strong, a governor 
from whom such warrant is obtained for the ad- 
vancement of private ends fails to discharge his duty 
if he neglects to revoke the provision discovering 
the fraud.”” The warrant may be revoked even af- 
ter the fugitive has been apprehended and is in the 
custody of the agent of the demanding State, pro- 
vided he is still within the territorial limits of the 
State upon which the demand was made. This is 
precisely what was done in the above case, and the 
action of the governor was approved by the court. 
Moreover the revocation need not be made by the 
governor who granted the warrant. It may be 
made by his successor in office. In the above case 
the warrant was issued by Governor Hayes, and 
was revoked by his successor, Governor Young. 
The reasoning of the court on this point is brief, 
but convincing and unanswerable: ‘‘ Further ob- 
jection is made that Governor Young had no au- 
thority to revoke a warrant issued by Governor 
Hayes, But we have seen that the governor acts in 





his official capacity. The warrant is not process of 
the person holding the office of governor, but a war- 
rant issued by an officer. We all agree that Gov- 
ernor Young had the same power to revoke a war- 
rant issued by his predecessor that he had to revoke 
one issued by himself.” The cases we have been 
considering are cases in which it has been held to 
be the moral duty of the executive to revoke a 
warrant once issued. These rules should therefore 
be invoked before the governor himself. The fugi- 
tive can never avail himself of them upon habeas 
corpus. If the decision of the executive is against 
him in cases where the power to grant the warrant 
exists, the decision is final and subject to no re- 
view. But suppose the executive revokes a war- 
rant without any reason for so doing, will it be a 
good answer to the revocation, on a writ of habeas 
corpus, that the governor should not have recalled 
the warrant in the absence of any suflicient reason? 
In other words, is the power of the executive to re- 
voke the warrant circumscribed or unlimited? On 
both principle and authority the power to revoke 
the warrant must be considered to be as broad and 
unlimited as the power originally to refuse the 
granting of the warrant. The case of Work v. Cor- 
rington, supra, is explicit on this point. The sylla- 
bus clearly states the decision so far as this ques- 
tion is concerned: ‘‘ Where such warrant has been 
revoked by the governor no inquiry will be made 
in a proceeding on habeas corpus on behalf of the 
alleged fugitive as tothe grounds of such revoca- 
tion, although at the time of the revocation the 
fugitive may have been in the custody of the agent 
of the demanding State.” It is therefore the law 
that the executive has the power not only arbi- 
trarily to refuse the granting of the warrant, but 
also arbitrarily to revoke it after it has been prop- 
erly issued. The moment it is revoked the agent 
of the demanding State ceases to have any author- 
ity to retain the fugitive in his custody, and the 
court on habeas corpus must discharge him, The 
decision in this case of Work v. Corrington, that the 
fugitive must be released on habeas corpus, even 
though he was in the custody of the agent of the 
demanding State at the time of the revocation of 
the warrant is unquestionably sound, for the reason 
that while the fugitive remains within the territo- 
rial limits of the State to which he has fled, he 
cannot be subjected to the laws or control of the 
State in which he committed the crime. The agent 
who has him in his custody derives all his authority 
to hold him and deprive him of his liberty from 
the warrant of the governor. The moment that 
warrant is revoked his authority is annulled, and 
from that moment his detention of the fugitive is 
unlawful. 

While the conduct of the executive in refusing 
to issue the warrant is subject to no judicial con- 
trol, yet his decision in granting the warrant is al- 
ways subject to the supervision of the courts, and 
unless the case is brought clearly within the scope 
of the constitutional provision, and the act of Con- 
gress passed in pursuance of that provision, the 








THE ALBANY LAW JOURNAL. 7 











detention of the fugitive will be illegal, and he 


will be discharged by the court on habeas corpus. 
In determining whether the governor had authority 
to issue the warrant it becomes necessary to ascer- 
tain first of all to what offenses the language of 
the Constitution refers. In other words for what 
violations of law has the executive the power to 
surrender a fugitive on demand? This provision of 
the Constitution is very comprehensive. It em- 
braces the case of a person charged with ‘‘ treason, 
felony or other crime.” The question has frequently 
been before the courts of the different States and 
the United States Supreme Court, and the rule 
which has been enunciated by them all, without a 
single dissent, is that the executive has authority to 
arrest and surrender a fugitive from justice who 
has been guilty of any offense which is punished 
as criminal by the laws of the demanding State. 
In re Hooper, 52 Wie. 699; People v. Brady, 56 
N. Y. 182; Brown’s case, 112 Mass. 409; Clark’s 
case, 9 Wend. 212; People v. Pinkerton, 17 Hun, 
199; State v. Stewart, 20 N. W. Rep. 429; Kentucky 
v. Dennison, 24 How. 66; In re Voorhis, 32 N. J. 
L. 141; Fetter’s case, 3 Zabr. 311; Leary’s case, 6 
Abb. N. C. 54; People v. Donohue, 84 N. Y. 441. 
As the question involves the construction of the 
Federal Constitution the judgment of the national 
Supreme Court is of course final. In Kentucky v. 
Dennison, supra, it was argued that the provision 
was not designed to apply to cases of new offenses 
created by statute since the adoption of the Consti- 
tution, especially where such offenses were not 
made crimes by the laws of the State upon which 
the demand was made. But the court repudiated 
this palpably erroneous doctrine, and decided that 
the constitutional framers had exhibited the delib- 
erate purpose to include every offense known to 
the law of the State from which the party charged 
had fled.” Jn ve Hooper, supra, the court say: ‘ The 
language of the Coustitution of the United States 
is that the alleged fugitive from justice must be 
charged with treason, felony or other crime.’ The 
weight of judicial opinion is that these words em- 
brace any act forbidden and made punishable by 
the laws of the State making the demand.” In 
People v. Brady, supra, the same doctrine is stated 
in these words: “The word crime in the clause of 
the Constitution which has been quoted embraces 
every act forbidden and made punishable by the 
law of a State, and the right of a State to demand 
the surrender of a fugitive from justice extends to 
all cases of the violation of its criminal law. . Felo- 
nies and misdemeanors, offenses by statute and at 
common law, are alike within the constitutional 
provision.” In People v. Donohue, supra, it is thus 
expressed: ‘‘The language chosen is broad, ana 
was plainly intended to embrace every criminal of- 
fense, and every act forbidden and made punish- 
able by the law of the State where the crime was 
committed, and whether such by common law or ex- 
press legislative enactment.” In Morton v. Skinner, 
48 Ind. 123, it was held that a misdemeanor, pun- 





ishable by fine not exceeding five thousand dollars, 
was an offense for which the executive of a State 
could issue his warrant to arrest and deliver a fugi- 


tive from justice. 
Guy C. H. Cor.iss. 


CORPORATION—PURCHASE OF CAPITAL STOCK 
—REPLEVIN. 


WISCONSIN SUPREME COURT, SEPTEMBER 23, 1884. 


Button v. HorrmMan.* 


One who by purchase or otherwise becomes the owner of all 
the capital stock of a private corporation does not thereby 
become the legal owner of its property, and cannot main- 
tain replevin therefor in his own name. 


| ieee from Circuit Court, Jackson county. 


Carl C. Pope, for respondent. 
C. F. Ainsworth and S. U.Pinney, for appellant. 


Orton, J. This is an action of replevin in which the 
title of the plaintiff to the property was put in issue by 
the answer. In hisinstructions to the jury the learned 
judge of the Circuit Court said: ‘I think the testi- 
mony is that the plaintiff had the title tothe prop- 
erty.’ The evidence of the plaintiffs title was that 
the property belonged to a corporation known as ‘“The 
Hayden & Smith Manufacturing Company,” and that 
he purchased and became the sole owner of all of the 
capital stock of said corporation. As the plaintiff in 
his testimony expressed it, ‘‘I bought all the stock. I 
own all the stock now. I became the absolute owner 
of the mill. It belonged at that time to the company, 
and I am the company.’ There was no other evi- 
dence of the condition of the corporation at the time. 
Is this sufficient evidence of the plaintiff's title? We 
think not. The learned counsel of the respondent in 
his brief says: ‘‘ The property had formerly belonged 
to the Hayden & Smith Manufacturing Company, but 
the respondent had purchased and become the owner 
of all the stock of the company, and thus became its 
sole owner.”’ 

From the very nature of 2 private business corpora- 
tion, or indeed of any corporation, the stockholders 
are not the private and joint owners of its prop- 
erty. The corporation is the real, though artifi- 
cial, person substituted forthe natural person who 
procured its creation, and have pecuniary interests in 
it, in which all its property is vested, and by which it 
is controlled, managed, and disposed of. It must pur- 
chase, hold, grant, sell, and convey the corporate 
property, and do business, sue and be sued, plead and 
be impleaded, for corporate purposes, by its corporate 
name. The corporation must do its business iu a cer- 
tain way, and by its regularly appointed officers and 
agents, whose acts are those of the corporation only as 
they are within the powers and purposes of the cor- 
poration. In an ordinary copartnership the members 
of itact as natural persons and as agents for each 
other, and with unlimited liability. But not so with 
a corporation; its members, as natural persons, are 
merged into the corporate identity. Ang. & A. Corp., 
§§ 40, 46, 100, 591, 595. A share of the capital stock ofa 
corporation is defined to be a right to partake, accord- 
ing to the amount subscribed of the surplus profits ob- 
tained from the use and disposal of the capital stock 
of the company to those purposes for which the com- 
pany is constituted. Id., § 557. Thecorporation is the 
trustee forthe management of the property, and the 
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stockholders are the mere cesiui que trust. Gray v. 
Portland Bank, 3 Mass. 365; Eidman v. Bowman, 4 Am. 
Corp. Cas. 350. 

The right of alienation or assignment of the prop- 
erty is in the corporation alone, and this right is not 
affected by making the stockholders individually liable 
for the corporate debts. Ang. & A. Corp., § 191; Pupe 
v. Brandon, 2 Stew. (Ala.) 401; Whitwell v. Warner, 20 
Vt. 444. The property of the corporation is the mere 
instrument whereby the stock is made to produce the 
profits, which are the dividends to be declared from 
time to time by corporate authority for the benefit of 
the stockholders, while the property itself, which pro- 
duces them, continues to belong to the corporation. 
Bradley v. Holdsworth, 3 Mees. & W. 422; Waltham 
Bank v. Waltham, 10 Metc. 334; Tippets v. Walker, 4 
Mass. 595. The corporation holds its property only for 
the purposes for which it was permitted to acquire it, 
aud even the corporation cannot divert it from such 
use, and ashareholder has no right to it, or the profits 
arising therefrom, untila lawful division is made by 
the directors or other proper officers of the corpora- 
tion, or by judicial determination. Ang. & A. Corp., 
§§ 160, 190, 557; AZyatt v. Allen, 4 Am. Corp. Cas. 624. A 
conveyance of all the capital stock to a purchaser gives 
tosuch purchaser only an equitable interest in the 
property to carry on business under the act of incor- 
poration and in the corporate name, and the corpora- 
tion is still the legal owner of the same. Wilde v. Jen- 
kins, 4 Paige, 48i. A legal distribution of the property 
after a dissolution of the corporation and settlement 
of its affairs is the inception of any title of a stock- 
holder to it, although he be the sole stockholder. Ang. 
& A. Corp., § 779a. 

These general principles sufficiently establish the 
doctrine that the owner of all the capital 
stock of a corporation does not therefore own 
its property, or any of it, and does not 
himself become the corporation, as a natural person, 
to own its property, and do its business in his own 
name. While the corporation exists he is a mere stock- 
holder of it, and nothing else. The consequences ofa 
violation of these principles would be that the stock- 
holders would be the private and joint owners of the 
corporate property, and they could assume the powers 
of the corporation, and supersede its functions in its 
use and disposition for their own benefit without per- 
sonal liability, and thus destroy the corporation, ter- 
minate its business, and defraud its creditors. The 
stockholders would be the owners of the property, and 
at the same time, it would belong to the corporation. 
One stockholder owning the whole capital stock could 
of course do what several stockholders could lawfully 
do. It is said in City of Utica v. Churchill, 33 N. Y- 
161, “‘ the interest of a stockholder is of a collateral na- 
ture,and is not the interest of an owner;’’ and in 
Hyatt v. Allen, supra, that ‘‘a shareholder in a corpo- 
ration has no legal title to its property or profits until 
a division is made.” 

In Railroad Co. v. Railroud Co., 23 Minn. 359, it is 
held that the corporation is still the absolute owner, 
and vested with the legal title of the property, and the 
real party in interest, although another party has be- 
come the owner of the sole beneficial interest in its 
rights, property, and immunities. 

In Baldwin v. Canfield, 26 Minn. 43, it was held that 
the sole owner of the stock did not own the land of 
the corporation so as to convey the same. 

In Bartlett v. Brickett, 14 Allen, 62, an action of re- 
plevin was brought by A., B.,and C., as the “ trustees 
of the Ministerial Fund in the North Parish in Haver- 
hill,”” which was the corporate name. In portions of 
the writ the plaintiffs were referred toas ‘“‘tle said 
trustees ’’ and “‘ the said plaintiffs."’ In the bond, ‘‘A., 
B., and C., trustees as aforesaid,’ became bound, and 





the officer, in his return, certified that he had 
taken a bond ‘‘from the within named A., B., and 
C.,” and the property was receipted by “A., B., and 
C., plaintiffs."’ It was held that the action was not by 
the corporation, as it should have been, and judgment 
was rendered for the defendant. It is said in Van 
Allen v. Assessors, 3 Wall. 584, ‘the corporation is the 
legal owner of all the property of the bank, both real 
and personal.” 

In Wilde v. Jenkins, supra, where a copartnership 
bought all the property and effects, together with the 
franchises of a corporation, and elected themselves 
trustees of the corporation, it was held that the corpo- 
ration was not dissolved, and that the legal title to the 
real and personal property was still in the corporation 
for their benefit. 

In Mickles v. Bank, 11 Paige, 118, it was held that 
although a corporation was deemed to have surren- 
dered its charter for non-user, it was not dissolved, 
and would not until its dissolution was judicially de- 
clared, and that until thenits property could be taken 
and sold by its judgment creditors. 

In Bennett v. American Art Union, 5 Sandf. 614, it 
was held that ‘tas a general rule, the whole title, 
legal and equitable (to its property), is vested in the 
corporation itself,’ and that the individual members 
have no other or greater interest in it than is expressly 
given to them by the charter, and the prayer of com- 
plainant, asa shareholder in the art-union, for an in- 
junction against acertain disposition of its property 
was denied, because it had no interest init. See also 
Goodwin vy. Hardy, 57 Me. 143. 

It is true that none of the above cases are precisely 
parallel with the present case in facts, but they are 
sufficiently analogous to be authority upon the prin- 
ciple that the plaintiff, as the scle stockholder of the 
corporation, is not the legal owner of the property. 
He may have an equitable interest in it, but in this 
action he must show a legal title to the property in 
himself in orderto recover, and he has shown that 
such title isin another person. TZimp v. Dockham, 32 
Wis. 146; Sensenbrenner v. Mathews, 48 id. 250; S. C., 
33 Am. Rep. 809. In analogy to the above principle it 
was held in Murphy v. Hanrahan, 50 Wis. 485, that the 
sole heirs of an estate did not have such a legal title to 
a promissory note given to their father as would en- 
title them to sue the maker upon it, because the title 
to it was in the administrator, and they could obtain 
the title only by administration and distribution ac- 
cording to law. The heirsin that case certainly had 
as much equitable interest in that note as this plaint- 
iff has in the property in controversy. The want of 
title to the property being fatal to the plaintiff's re- 
covery in the action between the present parties, other 
alleged errors will not be considered. 

The judgment of the Circuit Court is reversed, and 
the cause remanded for a new trial. 


> 


MASTER AND SERVANT—RAILROAD CONDUC. 
TOR AND ENGINEER NOT “ FELLOW 
SERVANTS.” 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1884. 
Cuicaco, MILWAUKEE & St. PAut Rartiway Co. y. 
Ross. 

A railway company is liable to a locomotive engineer injured 
by the negligence of a conductor in the conduct ofa 
train. 

N error to the Circuit Court of the United States for 
the District of Minnesota. The opinion states the 
case. 
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Frevp, J. The plaintiff in the court below isa citi- 
zen of Minnesota, and by occupation an engineer on a 
railway train. The defendant in the court below, the 
plaintiff in error here, is a railway corporation created 
under the laws of Wisconsin. This action is brought 
to recover damages for injuries which the plaintiff 
sustained whilst engineer of a freight train by a col- 
lision with a gravel train on the 6th of November, 
1880. Both trains belonged to the company, and for 
some years he had been employed as such engineer on 
its roads. On that day he wasin charge of the engine 
of a regular freight train which left Minneapolis at a 
quarter past one in the morning, its regular schedule 
time, and had the right of the road over the gravel 
trains, except when otherwise ordered. At the time 
of the collision, one McClintock was the conductor of 
the train, and had the entire charge of running it. It 
was his duty under the regulations of the company to 
show to the engineer all orders which he received with 
respect to the movements of the train. The regula- 
tions in this respect were as follows: ‘ Conductors 
must in all cases, when running by telegraph and spec- 
ial orders, show the same to the engineer of their train 
before leaving stations where the orders are received. 
The engineer must read and understand the order be- 
fore leaving the station. The conductor will have 
charge and control of the train, and of all persons em- 
ployed on it, and is responsible for its movements 
while on the road, except when his directions conflict 
with these regulations, or involve any risk or hazard, 
in which case the engineer will also be held responsi- 
ble.” 

When the freight train left Minneapolis on the morn- 
ing of November 6, 1880, there was coming toward 
that city from Fort Snelling, by order of the company, 
over the same road, a gravel train, termed in the com- 
plaint a wild train, that is a train not running on 
schedule time any regular trips. The conductor, Mc- 
Clintock, was informed by telegram from the train 
despatcher of the coming of this gravel train, and or- 
dered to hold the freight train at South Minneapolis 
until the gravel trainarrived. South Minneapolis is 
between Minneapolis and the place where the colli- 
sion occurred. The gravel train had been engaged for 
a week before in hauling in the night gravel to Min- 
neapolis from a pit near Mendota, for the construc- 
tion by the company of anew and separate line of 
railroad between St. Paul and Minneapolis, and the 
freight train had during this time been stopped by 
the conductor, on orders of the train despatcher, upon 
side tracks between Minneapolis and St. Paul Junce- 
tion, for the passage of the graveltrain. But on the 
night of November 6, 1880, he neglected to deliver to 
to the plaintiff the order he had received, and after 
the train started he went into the caboose and there 
fell asleep. The freight train of course did not stop 
at the station designated, but continuing at aspeed of 
fifteen miles an hour, entered a deep and narrow cut 
300 feet in length, through which the road passed at a 
considerable curve, and an a down grade, when the 
plaintiff saw on the bank a reflection of the light from 
the engine of the gravel train, which was approaching 
from the opposite direction ata speed of five or six 
miles an hour, and was then within about one hundred 
feet. He at once whistled for brakesand reversed his 
engine, but a collision almost immediately foliowed, 
destroying the engines, damaging the cars of the two 
trains, causing the death of one person, and inflicting 
upon the plaintiff severe and permaneut injuries, for 
which he brings this action. 

On the trial the conductor of the gravel train testi- 
fied that at the time of the collision he was under 
orders to run to South Minneapolis regardless of the 
plaintiff's train; that having twelve cars loaded with 
gravel, his train stalled before reaching the cut where 





the collision happened; that he then separated his 
train inthe middle, took six cars to Minnehaha sta- 
tion, went back with the engine for the other six cars, 
and was coming with them through the cut when the 
collision occurred; that the gravel train had run in the 
night about a week, and that when he could reach 
Minneapolis before the starting time of plaintiff's 
train he ran without orders, otherwise upon orders, 
and had met or passed plaintiff's train at the same 
place about every night during the week. 

It is evident from this brief statement that the con- 
ductor on each train was guilty of gross negligence. 
The conductor of the freight train was not only re- 
quired by the general duty devolvingon him, as one 
controlling its movements, to give to its engineer such 
orders as would enable him to avoid collision with 
other cars, but as we have seen, he was expressly di- 
rected by the regulations of the company, when run- 
ning by telegraph or special orders, to communicate 
them to him. Had these regulations been complied 
with, the collision would have been avoided. The 
conductor of the gravel train allowed it to be so over- 
loaded thatits engine was incapable of moving it at 
one portion of the road before reaching the cut; and 
when in consequence he was obliged to leave half of 
his cars on the track while he took the others to Min- 
nehaba,he omitted to send forward information of the 
delay or to put out signals of danger. Having for the 
week previous passed the freight train at nearly the 
same place on the road, he must have known that by 
the delay there was danger of collision. Ordinary 
prudence therefore would have dictated the sending 
forward of information of his position or the putting 
out of danger-signals. Had he done either of these 
things the collision would not have occurred. 

The collision having been caused by the gross negli- 
gence of the conductors, the question arises whether 
the company is responsible to the plaintiff for the in- 
juries which that collision infiicted upon him. 

The general liability of a railroad company for in- 
juries caused by the negligence of its servants to pas- 
sengers and others not inits service is conceded. It 
covers all injuries to which they do not contribute. 
But where injuries befall a servant in its employ, a 
different principle applies. Having been engaged for 
the performance of specified services, he takes upon 
himself the ordinary risks incident thereto. As a con- 
sequence, if he suffers by exposure to them, he cannot 
recover compensation from his employer. The ob- 
vious reason for this exemption is that he has, or in 
law is supposed to have them in contemplation when 
he engages in the service, and that his compensation 
is arranged accordingly. He cannot, in reason, com- 
plain if he suffers from a risk which he has voluntarily 
assumed, and for the assumption of which he is paid. 
Thereis also another reason often assigned for this 
exemption, that of a supposed public policy. It is as- 
sumed that the exemption operates as a stimulant to 
diligence and caution on the part of the servant for 
his own safety as well as that of his master. Much 
potency is ascribed to this assumed fact by reference 
to those cases where diligence and caution on the part 
of servants constitute the chief protection against ac- 
cidents. But it may be doubted whether the exemp- 
tion has the effect thus claimed for it. We have never 
known parties more willing to subject themselves to 
dangers of life or limb, because if losing the one or 
suffering in the other, damages could be recovered by 
their representatives or themselves for the loss or in- 
jury. The dread of personal injury has always proved 
sufficient to bring into exercise the vigilance and ac- 
tivity of the servant. 

But however this may be, it is indispensable to the 
employer's exemption from liability to his servant for 
the consequences of risks thus incurred, that he should 
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himself be free from negligence. He must furnish the 
servant the means and appliances which the service 
requires for its efficient and safe performance, unless 
otherwise stipulated; and if he fail in that respect, 
and an injury result, he is asliable to the servant as he 
would be toa stranger. In other words, whilst claim- 
ing such exemption he must not himself be guilty of 
contributory negligence. 

When the service to be rendered requires for its per- 
formance the employment of several persons, as in 
the movement of railway trains, there is necessarily 
incident to the service of each the risk that the others 
may fail in the vigilance and caution essential to his 
safety. And it has been held in numerous cases, both 
in this country and in England, that there is implied 
in his contract of service in such cases that he takes 
upon himself the risks arising from the negligence of 
his fellow servants, while in the same employment, 
provided always the master is not negligent in their 
selection or retention, or in furnishing adequate ma- 
terials and means for the work; and that if injuries 
then befall him from such negligence, the master is 
not liable. The doctrine was first announced in this 
country by the Supreme Court of South Carolina in 
1841, in Murray v. Railroad Co., 1 McMullan, 385, and 
was affirmed by the Supreme Court of Massachusetts 
the following year in Farwell v. Boston and Worcester 
R. Co., 4 Met. 49. In the South Carolina case a fire- 
man, whilst in the employ of the company, was in- 
jured by the negligence of an engineer also in its em 
ploy, and it was held that the company was not liable, 
the court observing that the engineer no more repre- 
sented the company than the fireman; that each in his 
separate department represented his principal; that 
the regular movement of the train of cars to its desti- 
nation was the result of the ordinary performance by 
each of his several duties; and that it seemed to be on 
the part of the several agents a joint undertaking 
where each one stipulated for the performance of his 
several part; that they were not liable to the company 
for the conduct of each other, nor was the company 
liable to one for the conduct of another, and that asa 
general rule, when there was no fault in the owner, he 
was only liable to his servants for wages. 

In the Massachusetts case, an engineer employed by 
a railroad company to run a train onits road was in- 
jured by the negligence of a switch-tender also in its 
employ, and it was held that the company was not 
liable. The court placed the exemption of the com- 
pany, not on the ground of the South Carolina decis- 
ion, that there was a joint undertaking by the fellow 
servants, but on the ground that the contract of the 
engineer implied that he would take upon himself the 
risks attending its performance, that those included 
the injuries which might befall him from the negli- 
gence of fellow servants in the same employment, and 
that the switch-tender stood in that relation to him. 
And the court added, that the exemption of the mas- 
ter was supported by considerations of policy. ““‘When 
several persons,” it said, ‘‘are employed in the con- 
duct of one common enterprise or undertaking, and 
the safety of each depends on the care and skill with 
which each other shall perform his appropriate duty, 
each isan observer of the conduct of the others, can 
give notice of any misconduct, incapacity or neglect 
of duty, and leave the service, if the common em- 
ployer will not take such precautions and employ such 
agents asthe safety of the whole party may require. 
By these means the safety of each will be much more 
effectually secured than could be done bya resort to 
the common employer for indemnity in case of loss by 
the negligence of each other.’’ And to the argument, 
which was strongly pressed, that though the rule 
might apply where two or more servants are employed 
in the same department of duty, where each one can 





exert some influence over the conduct of the other, 
and thus to some extent provide for his own security, 
yet that it could not apply where two or more are em- 
ployed in different departments of duty ata distance 
from each other, and where one can In no degree con- 
trol or influence the conduct of another, it answered 
that the objection was founded upon a supposed dis- 
tinction, on which it would be extremely difficult to 
establish a practical rule. “When the object to be 
accomplished,”’ it said, ‘‘is one and the same, when 
the employers are the same, and the several persons 
employed derive their authority and their compensa- 
tion from the same source, it would be extremely dif- 
ficult to distinguish what constitutes one department 
and what adistinct department of duty. It would 
vary with the circumstances of every case.”’ And it 
added, ‘‘that the argument rests upon an assumed 
principle of responsibility which does not exist. The 
master, in the case supposed, is not exempt from lia- 
bility because the servant has better means of provid- 
ing for his safety, when he is employed in immediate 
connection with those from whose negligence he might 
suffer, but because the implied contract of the master 
does not extend to indemnify the servant against the 
negligence of any one but himself; and he is not liable 
in tort, as for the negligence of his servant, because 
the person suffering does not stand toward him in the 
relation of a stranger, but is one whose rights are 
regulated by contract, express or implied.’ 4 Met. 
49, 60. 

The opinion in this case, which was delivered by 
Chief Justice Shaw, has exerted great influence in 
controlling rhe course of decisions in this country. In 
several States it has been followed, and the English 
courts have cited it with marked commendation. 

The doctrine of the master’s exemption from liabil- 
ity was first distinctly announced in England in 1850 
by the Court of Exchequer in Hutchinson v. The York, 
New Castle and Berwick R. Co., 5 Exch. 343; Priestly 
v. Fowler, 3 Mees. & Wels. 1, which was decided in 
1837, and is often cited as the first case declaring the 
doctrine, did not directly involve the question as to 
the liability of a master to a servant for the negligence 
of a fellow servant. In that case a van of the defend- 
ant in which the plaintiff was carried was out of re- 
pair and overloaded,and consequently broke down and 
caused the injury complained of; but it did not ap- 
pear what produced the defect in the van or by whom 
it was overloaded. The court in giving its decision 
against the plaintiff observed that if the master was 
liable, the principle of that liability would ‘‘carry us 
to an alarming extent;’’ and in illustration of this 
statement said that if the owner of acarriage was re- 
sponsible forits sufficiency to his servant, he was 
under the principle responsible for the negligence of 
his coach-maker or harness-maker or coachman, and 
mentioned other instances of such possible responsi- 
bility to aservant forthe negligence of his fellows,con- 
cluding that the inconvenience of such consequences 
afforded a sufficient argument against the applica- 
tion of the principle to that case. The case therefore 
can only be considered as indirectly asserting the doc- 
trine. At any rate, the Hutchinson case is the first 
one where the doctrine was applied to railway service. 
There it appeared that a servant of the company, who 
in the discharge of his duty was riding on one of its 
trains, was injured by acollision with another train 
of the same company, from which his death ensued; 
and it was held that his representatives could not re- 
cover as he was a fellow servant with those who caused 
the injury; and the court said that whether the death 
resulted from the mismanagement of the one train or 
the other, or of both, did not affect the principle. The 
rule was applied at the same time by that court to ex- 
empt a master builder from liability for the death of a 
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bricklayer in his employ caused by the defective con- 
struction of a scaffolding by his other workmen, by 
reason of which it broke and the bricklayer at work 
upon it was thrown to the ground and killed. Wig- 
more v. Jay, 5 Exch. 354. 

The doctrine assumes that the servant causing the 
injury isin the same employment with the servant 
injured, that is, that both are engaged in a common 
employment. The question in all cases therefore is, 
what is essential to render the service in which differ- 
ent persons are engaged 4 common employment? And 
this question has caused much conflict of opinion be- 
tweea different courts, and often much vacillation of 
opinion in the same court. 

In Bartonshill Coal Co. v. Reid, and the same company 
v. McGuire, reported in 3 Macqueen, 266 and 300 H. L. 
Cases, decided in 1858, the parties injured were miners 
employed to work ina coal pit, and the party, whose 
negligence caused the injury, was employed to attend 
to the engine by which they were let down into the 
mine and brought out, and the coal was raised which 
they had dug; and it was held that they were engaged 
in acommon work, that of getting coal from the pit. 
“The miners,’’ said the court in the latter case, 
“could not perform their part unless they were low- 
ered to their work, nor could the end of their com- 
mou labor be attained unless the coalwhich they got 
was raised to the pit’s mouth, and of course at the 
close of their day’s labor the workmen must be lifted 
out of the mine. Every person who engaged in such 
an employment must have been perfectly aware that 
all this was incident to it, and that the service was 
necessarily accompanied with the danger that the per- 
son intrusted with the machinery might be occasion- 
ally negligent and fail in his duty.’”’ Lord Chancellor 
Chelmsford, who gave the principal opinion in the lat- 
ter case, referred to previous cases in which the mas- 
ter’s exemption from liability had been sustained, and 
said: ‘Inthe consideration of these casesit did not 
become necessary to define with any great precision 
what was meant by the words ‘common service’ or 
‘common employment,’ and perhaps it might be diffi- 
cult beforehand to suggest any exact definition of 
them. It is necessary however in each particular case 
to ascertain whether the servants are fellow laborers 
in the same work, because although a servant may be 
taken to have engaged to encounter all riske which 
are incident to the service which he undertakes, yet 
he cannot be expected to anticipate those which may 
happen to him on occasions foreign to his employ- 
ment. Where servants therefore are engaged in dif- 
ferent departments of duty, an injury committed by 
one servant upon another, by carelessness or negli- 

gence in the course of his peculiar work, is not within 
the examination, and the master’s liability attaches in 
that case in the same manner as if the injured servants 
stood in no such relation to him.’’ The lord chancel- 
lor also commented upon some decisions of the Scotch 
courts, and among others that of McNaughton v. Cale- 
donian R. Co., 19 Ct. of Sess. Cas. 271, and said that it 
might be ‘‘sustained without conflicting with the 
English authorities on the ground that the workmen 
in that case were engaged in totally different depart- 
ments of work; the deceased being a joiner or car- 
penter, who at the time of the accident was engaged 
in repairing a railway carriage, and the persons by 
whose negligence his death was occasioned, were the 
same engine driver and the persons who arranged the 
switches.’”?’ And inthe same case Lord Brougham, 
after mentioning the observations of a judge of the 
Scottish courts, that an absolute and inflexible rule 
releasing the master from responsibility in every case 
where one servant is injured by the fault of another 
was utterly unknown to the law of Scotland, said that 





it was also utterly unknown tothe law of England, 
and added: ‘To bring the case within the exemption 
there must be this most material qualification, that 
the two servants must be men in the same common 
employment, and engaged in the same common work 
under that common employment.”’ 

Later decisions in the English courts extend the 
master’s exemption from liability to cases where the 
servant injured is working under the direction ofa 
foreman or superintendent, the grade of service of the 
latter not being deemed to change the relation of the 
two as fellow servants. Thus in Wilson v. Merry, de- 
cided by the House of Lords in 1868 on appeal from 
the Court of Session of Scotland, the sub-manager of 
acoal pit, whose negligence in erecting a scaffold 
which obstructed the circulation of air underneath, 
and led to an accumulation of fire-damp that exploded 
and injured a workman in the mine, was held to bea 
fellow servant with the injured party. And the court 
Jaid down the rule that the master was not liable to 
his servant unless there was negligence on the mas- 
ter’s part in that which he had contracted with the 
servant to do, and that the master, if not personally 
superintending the work, was only bound to select 
proper and competent persons to do so, and furnish 
them with adequate materials and resources for the 
work; that when he had done this he had done all 
that he was required todo, and if the persons thus 
selected were guilty of negligence, it was not his neg- 
ligence, and he was not responsible for the conse- 
quences. L. R., 1 H. L. Scotch App. 326. In this case, 
as in many others in the English courts, the foreman, 
manager or superintendent of the work, by whose neg- 
ligence the injury was committed, was himself also a 
workman with the other laborers, although exercising 
a direction over the work. The reasoning of that case 
has been applied so as to include, as contended here, 
employees of a corporation in departments separated 
from each other; and it must be admitted that the 
term ‘common employment,’ under late decisions 
in England, and the decisions in this country follow- 
ing the Massachusetts case, is of very comprehensive 
import. It is difficult to limit it so as to say that 
any persons employed by a railway company, whose 
labors may facilitate the running of its trains, are not 
fellow servants however widely separated may be their 
labors. See Holden v. Fitchburgh R. Co., 129 Mass. 
268. 

But notwithstanding the number and weight of such 
decisions, there are in this country many adjudica- 
tions of courts of great learning, restricting the ex- 
emption to cases where the fellow servants are en- 
gaged in the same department, and act under the same 
immediate direction; and holding that within the rea- 
son and principle of the doctrine, only such servants 
can be considered as engaged in the same common em- 
ployment. It is not however essential to the decision 
of the present controversy to lay down a rule which 
will determine, in all cases, what is to be deemed such 
an employment, even if it were possible to do so. 

There is, in our judgment, a clear distinction to be 
made in their relation to their common principal, be- 
tween servants of a corporation, exercising no super- 
vision over others engaged with them in the same em- 
ployment, and agents of the corporation, clothed with 
the control and management of a distinct department, 
in which their duty is entirely that of direction and 
superintendence. A conductor, having the entire con- 
trol and management of a railway train, occupies a 
very different position from the brakemen, the por- 
ters, and other subordinates employed. He is in fact 
and should be treated as the personal representative of 
the corporation, for whose negligence it is responsible 
to subordinate servants. This view of his relation to the 
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corporation seems to us a reasonable and ‘just one, and 
it will insure more care in the selection of such agents, 
and thus give greater security to the servants engaged 
under him in an employment requiring the utmost 
vigilance on their part, and prompt and unhesitating 
obedience to his orders. The rule which applies to 
such agents of one railway corporation must apply to 
all, and many corporations operate every day several 
trains over hundreds of miles at great distances apart, 
each being under the control and direction of a con- 
ductor specially appointed for its management. We 
know from the manner in which railways are operated, 
that subject to the general rules and orders of the di- 
rectors of the companies, the conductor has entire con- 
trol and management of the train to which he is as- 
signed. He directs when it shall start, at what speed 
it shall run,at what stations it shall stop, and for 
what length of time, and every thing essential to its 
successful movements, and all persons employed on it 
are subject to his orders. Inno proper sense of the 
terms is he a fellow servant with the fireman, the 
brakemen, the porters and the engineer. The latter 
are fellow servants in the running of the train under 
his direction, who, as to them and the train, stands in 
the place of and represents the corporation. As ob- 
served by Mr. Wharton in his valuable Treatise on the 
Laws of Negligence: ‘ It has sometimes been said that 
a corporation is obliged to act always by servants, and 
that it is unjust to impute to it personal negligence in 
cases where it is impossible for it to be negligent per- 
sonally. Butif this be true it would relieve corpora- 
tions from all liability to servants. The true view is, 
that as corporations can act only through superintend- 
ing officers, the negligence of those officers with re- 
spect to other servants are the negligeuces of the cor- 
poration.”” §232a. The author in a note refers to 
Brickner v. New York Cent. R. Co., decided in the 
Supreme Court of New York, and afterward affirmed 
in the Court of Appeals; and to Malone v. Hathaway, 
decided in the latter court, in which opinions are ex- 
pressed in conformity with his views. These opinions 
are not, it is true, authoritative, for they do not cover 
the precise points in judgment; but wererather ex- 
pressed to distinguish the questions thus arising from 
those then before the court. They indicate however a 
disposition to engraft a limitation upon the general 
doctrine as to the master’s exemption from liability 
to his servants for the negligence of their fellows,when 
a corporation is the principal, and acts through super- 
intending agents. Thus in the first case the court said: 
“A corporation cannot act personally. 1t requires 
some person to superintend structures, to purchase and 
control the running of cars, toemploy and discharge 
men, and provide all needful appliances. This can 
only be done by agents. When the directors them- 
selves personally act as such agents they are the rep- 
resentatives of the corporation. They are then the 
executive head or master. Their acts are the acts of 
the corporation. The duties above described are the 
duties of the corporation. When these directors ap- 
poiut some person other than themselves to superin- 
tend and perform all these executive duties for them, 
then such appointee, equally with themselves, repre- 
sents the corporation as master in all these respects. 
And though inthe performance of these executive 
duties he may be, and is, a corporation, he is not in 
those respects a co-servant, a co-laborer, a co-em- 
ployee, in the common acceptation of those terms, any 
more than isadirector who exercises the same au- 
thority.” 2Lans. 516. Affirmed in 49 N. Y. 672. 

And in Malone v. Hathaway, in the Court of Ap- 
peals, Judge Allen says: ‘‘Corporations necessarily 
acting by and through agents, those having the super- 
intendence of various departments, with delegated au- 





thority to employ and discharge laborers and employ- 
ees, provide materials and machinery for the service 
of the corporation, and generally direct and control 
under general powers and instructions from the direc- 
tors, may well be regarded as the representatives of 
the corporation, charged with the performance of its 
duties, exercising the discretion ordinarily exercised 
by principals, aud within the limits of the delegated 
authority, the acting principal. These acts are in such 
case the acts of the corporation, for which and for 
whose neglect the corporation, within adjudged cases, 
must respond, as well to the other servants of the 
company as to strangers. They are treated as the gen- 
eral agents of the corporation in the several depart- 
ments committed to their care.”” 64 N. Y. 5,12. See 
also Corcoran v. Holbrook, 59 id. 517. 

In Little Miami R. Co. v. Stevens, the Supreme 
Court of Ohio held that where a railroad company 
placed the engineer in its employ under the control of 
aconductor of its train, who directed when the cars 
were to start, and when to stop, it was liable for an in- 
jury received by him caused by the negligence of the 
conductor. 20 Ohio, 415. There a collision between 
two trains occurred in consequence of the omission of 
the conductor to inform the engineer of a change of 
places in the passing of trains ordered by the com- 
pany. Exemption from liability was claimed on the 
ground that the engineer and conductor were fellow 
servants, and that the engineer had in consequence 
taken, by his contract of service, the risk of the neg- 
ligence of the conductor; and also that public policy 
forbade arecovery in such cases. But the court re- 
jected both positions. To the latter it very pertinently 
observed that it was only when the servant had him- 
self been careful that any right of action could accrue 
to him, and that it was not likely that any would be 
careless of their lives and persons or property merely 
because they might have a right of action to recover 
forinjuries received. “If men are influenced,” said 
the court, ‘‘ by such remote considerations to be care- 
less of what they are likely to be most careful about, 
it has never come under our observation. We think 
the policy is clearly on the other side. It isa matter 
of universal observation that in any extensive business 
where many persons are employed, the care and pru- 
dence of the employer is the surest guaranty against 
mismanagement of any kind.”’ In Railway Co. v. 
Keary, 3 Ohio St. 201, the same court affirmed the doc- 
trine thus announced, and decided that when a brake- 
man in the employ of a railroad company, on a train 
under the coutrol of a conductor having exclusive com. 
mand, wasinjured by the carelessness of the conduc- 
tor, the company was responsible, holding that the 
conductor in such case was the sole and immediate 
representative of the company upon which rested the 
obligation to manage the train with skill and care. In 
the course of an elaborate opinion the court said that 
from the very nature of the contract of service between 
the company and the employees, the company was un- 
der obligation to them to superintend and control with 
skill and care the dangerous furce employed, upon 
which their safety so essentially depended. ‘ For this 
purpose,’’ said the court, ‘‘ the conductor is employed, 
and in this he directly represents the company. They 
contract for and engage his care and skill. They com- 
mission him to exercise that dominion over the opera- 
tions of the train which essentially pertains to the pre- 
rogatives of the owner, and in its exercise he stands in 
the place of the owner, and is in the discharge of a 
duty which the owner,as a man and a party to the con- 
tract of service, owes to those placed under him, and 
whose lives may depend on bis fidelity. His will alone 
controls every thing, and it is the will of the owner 
that his intelligence alone should be trusted for this 
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purpose. This service is not common to himand the 
hands placed under him. They have nothing to do 
with it. His duties and their duties are entirely sep- 
arate and distinct, although both necessary to produce 
the result. It is his to command, and theirs to obey 
and execute. No service is common that does not ad- 
mit a common participation, and no servants are fel- 
low servants when one is placed in control over the 
other.” 

In Louisville & Nashville R. Co. v. Collins, 2 Duvall, 
114,the subject was elaborately considered by the Court 
of Appeals of Kentucky. And it held that in all those 
operations which require care, vigilance and skill, and 
which are performed through the instrumentality of 
superintending agents, the invisible corporation, 
though never actually, is yet always constructively 
present through its agents who represent it, and whose 
acts within their representative spheres are its acts; 
that the rule of the English courts, that the company 
is not responsible to one of its servants for an injury 
inflicted from the neglect of a fellow servant, was not 
adopted to its full extent in that State, and was re- 
garded there as anomaluus, inconsistent with princi- 
ple and public policy, and unsupported by any good 
and consistent reason. In commenting upon this de- 
cision in his treatise on the Law of Railways, Red- 
field speaks with emphatic approval of the declaration 
that the corporation is to be regarded as constructively 
present in all acts performed by its general agents with- 
in the scope of theirauthority. ‘*‘ The consequences 
of mistake or misapprehension upon this point,” 
says the author, ‘‘have led many courts into conclu- 
sions greatly at variance with the common instincts of 
reason aud humanity, and have tended to interpose 
an unwarrantable shield between the conduct of rail- 
way employees and the just responsibility of the com- 
pany. We trust that the reasonableness and justice of 
this construction will at no distant day induce its uni- 
versal adoption.”’ Vol. 1, 554. 

There are decisions in the courts of other States, 
more or less in conformity with those cited from Ohio 
and Kentucky, rejecting or limiting to a greater or 
less extent the master’s exemption from liability to a 
servant for the negligent conduct of his fellows. We 
agree with them in holding—and the present case re- 
quires no further decision—that the conductor of a 
railway train, who commands its movements, directs 
when it shall start, at what stations it shall stop, at 
what speed it shall run, and{has the general manage- 
ment of it, and control over the persons employed upon 
it, represents the company, and therefore that for in- 
juries resulting from his negligent acts the company is 
responsible. If such a conductor does not represent 
the company, then the train is operated without any 
representative of its owner. 

If now we apply these views of the relation of the 
conductor of a railway train to the company, and to 
the subordinates under him on the train, the objec- 
tions urged to the charge of the court will be readily 
disposed of. Its language in some sentences may be 
open to verbal criticism; butits purport touching the 
liability of the company is, that the conductor and 
engineer, though both employees, were not fellow ser- 
vants in the sense in which that term is used in the de- 
cisions; that the former was the representative of the 
company, standing in its place and stead in the running 
of the train, and that the latter was in that particular 
his subordinate, and that for the former’s negligence, 
by which the latter was injured, the company was re~- 
sponsible. 

It was not disputed on the trial that the collision 
which caused the injury complained of was the result 
of the negligence of the conductor of the freight train, 
in failing to show to the engineer the order which he 
had received, to stop the train at South Minneapolis 





until the gravel train, coming on the same road from 
an opposite direction, had passed; and the court 
charged the jury that if they so found, and if the 
plaintiff did not contribute to his injury by his own 
negligence, the company was liable, holding that the 
relation of superior and inferior was created by the 
company as between the two in the operation of its 
train; and that they were not within the reason of 
the law fellow servants engaged in the same common 
employment. 

As this charge was in our judgment correct, the 
plaintiff was entitled to recover upon the conceded 
negligence of the conductor. The charge on other 
points is immaterial; whether correct or erroneous, it 
could not have changed the result; the verdict of the 
jury could not have been otherwise than for the plaint- 
iff. Without declaring therefore whether any error was 
committed in the charge on other points, it is sufficient 
to say that we will not reverse the judgment below if 
an error was committed on the trial which could not 
have affected the verdict. Brobst v. Brock, 10 Wall. 
519. And with respect to the negligence of the con- 
ductor of the gravel train, no instruction was given or 
requested. 

Judgment affirmed. 


Contra: Nashville, etc., R. Co. v. Wheless, 10 Lea, 
741; S. C., 43 Am. Rep. 317; obertson v. Terre Haute, 
etc., R. Co., 78 Ind. 77; 8. C., 41 Am. Rep. 552; Slater 
v. Jewett, 85 N. Y. 61; S. C., 39 Am. Rep. 627; od- 
man v. Michigan Central &. Co.,20 N. W. Rep. 788, 
Sup. Ct. Mich.—Eb. 


+ 


NEW YORK COURT OF APPEALS ABSTRACT. 
CONTRACT—GUARANTY—CONSIDERATION — STATUTE 
OF FRAUDS—COLLATERAL.— Defendants guaranteed, in 
writing, the return in six months of certain bonds 
loaned by plaintiffs to the R. I. M. Co. The bonds not 
having been returned, and defendants having been in- 
formed that plaintiffs intended to sell them upon the 
guaranty, verbally agreed that if plaintiffs would re- 
cover a judgment against the company, they would 
take an assignment thereof, return to them the bonds 
and pay the costs. Plaintiffs in pursuance of the agree. 
ment, immediately brought suit against the company, 
recovered and perfected judgment, and tendered a 
written assignment thereof to plaintiffs, and demanded 
a performance of the agreement, which was refused. 
In an action upon the agreement, he/d, that it was sup- 
ported by a suflicient consideration ; that the perform- 
ance by plaintiffs of the acts upon which defendant's 
promise was conditioned supplied the place of a pre- 
vious promise to perform. The contract was not 
within the statute of frauds and was valid and bind- 
ing. The agreement was not collateral to any obliga- 
tion of the company, but was an original undertaking 
entered into by the defendants for their own benefit, 
and for the purpose of settling the claim the plaintiffs 
had against them on their original guaranty, and ob- 
taining such indemnity as they could by a judgment 
against the company. Beckwith v. Brackett. Opinion 
by Rapallo, J. 
[Decided Oct. 7, 1884.] 


SPECIFIC PERFORMANCE—PURCHASER OBJECTING TO 
TITLE—DEFECTS IN RECORDS CURED BY PAROL.—A 
purchaser cannot justify his refusal to perform his 
contract by a mere captious objection to the title ten- 
dered him; nor is it sufficient for him when the juris- 
diction of an equity court is invoked to compel him to 
perform his contract, merely to raise a doubt as to the 
vendor’s title. Before he can successfully resist per- 
formance of his contract on the ground of defect of 
title, there must be at least a reasonable doubt as to 
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the vendor’s title—such as affects its value, and would 
interfere with its sale toa reasonable purchaser, and 
thus render the land unmarketable. A defect in the 
record title may, under certain circumstances, furnish 
adefense to the purchaser. But there is no inflexible 
rale that a vendor must furnish a perfect record or 
paper title. It has frequently been held that defects in 
the record or paper title may be cured or removed by 
purol evidence. Seymour v. Delancey, Hopk.ch.436; Mil- 
ler v. McComb, 26 Wend. 229; Fagen v. Davison,2 Duer, 
153; Brooklyn Park Com. v. Armstrong, 45 N. Y. 234; 
Murray v. Harway, 56 id. 337; Shriver v. Shriver, 86 id. 
575. In this action the records in the county clerk’s 
office showed a deed of the lands to“ Electa Wilds,” 
and a subsequent deed, executed in 1867, from ‘* Electa 
Wilder” to one S., which deeds were in plaintiff's 
claim of title; the defect alleged was that the records 
showed no conveyance from Electa Wilds. It appeared 
that under the last deed, the title was held and the 
land occupied up to the trial of the action in 1881; that 
the deed to S. had been destroyed, but a mortgage 
given by him for purchase-money was produced, in 
which Electa Wilds was named as mortgagee. The 
commissioner who took the acknowledgment to said 
deed and S. both testified that the grantor was Electa 
Wilds, and that said grantor and the grantee in the 
former deed was the same person. Held, that there 
was no defect in the title,and defendant was not justi- 
fied in refusing to perform. Hellreige v. Manning. 
Opinion by Earl, J. 

[Decided Oct. 7, 1884.] 


BANK—TRANSFORMED FROM STATE INTO NATIONAL 
—RIGHT TO ENFORCE CONTRACTS.—Where under the 
provisions of the National Banking Act, and under 
authority of the Act of 1865, ch. 97, a State bank is 
transformed into a National bank, it is but a continu- 
ance of the same body under achange of jurisdiction, 
and between it and those who have contracted with 
it, it retains its .dentity and may, as a National bank, 
enforce contracts made withit asa State bank. Where 
therefore a State bank, at the time of its change toa 
National bank, held a continuing guaranty of loans 
made by it to defendant’s firm, upon the strength of 
which it had made loans, and after the change further 
advances were made, held, that an action was main- 
tainable by the National bank upon the guaranty, and 
that guarantor was liable for the loans made both be- 
fore and after the change. The general scheme of the 
National Banking Act is that State banks may avail 
themselves of its privileges and subject themselves to 
its liabilities, without abandoning their corporate ex- 
istence, without any change in the organization, offi- 
cers, stockholders, or property, and without interrup- 
tion of their pending business or contracts. All prop- 
erty and rights which they hold before organizing as 
National banks are continued to be vested in them 
under their new status. Great inconveniences might 
result if this saving of their existing assets did not in- 
clude pending executory contracts, and pending guar- 
antees, as well as vested rights of property. Although 
in form their property and rights as State banks pur- 
port to be transferred to them in their new status of 
National banks, yet in substance there is no actual 
transfer from one body to another, but a continuation 
of the same body, under a changed jurisdiction. As 
between it and those who have contracted with it, it 
retains its identity, notwithstanding its acceptance of 
the privilege of organizing under the National Banking 
Act. City Nat. Bank of Poughkeepsie v. Phelps. Opin- 
ion by Rapallo, J. 

(Decided Oct. 7, 1884.] 


CERTIORARI—MOTION TO QUASH DENIED—ORDER 
APPEALABLE.—An order denying a motion to quash a 





common-law certiorari improperly issued in a case not 
reviewable by certiorari is appealable to this court. It 
is claimed that order is not appealable and the case of 
Jones v. People, 79 N. Y. 45, is referred to as an au- 
thority to that effect. That case simply decides that 
where a certiorari has been lawfully issued, it is dis- 
cretionary with the court whether or not to quash it. 
The question presented in that case was whether the 
Supreme Court might lawfully issue a certiorari to re- 
move an indictment into that court from the Court of 
Oyer and Terminer, at the instance of the prosecution. 
This court held that the Supreme Court had power to 
issue the writ, and therefore it was within its discre- 
tion whether to quash it, or remand the case to the 
Oyer and Terminer, or proceed toits disposition in the 
Supreme Court, and that no appeal would lie from an 
order denying a motion to quash. Thecase is not an 
authority for the proposition thatan order denying a 
motion to quash a certiorari irregularly or improperly 
issued, in acase not reviewable on certivrari, is not 
appealable. In such a case this court might of its own 
motion direct the writ to be quashed. Sucha writ 
lies only to inferior tribunals or officers exercising ju- 
dicial powers to correct errors of law affecting mate- 
rially the rights of parties. The fact that a public agent 
exercises judgment and discretion in the performance 
of his duties does not make his action or powers ju- 
dicial in their character. People v. Walter, 68 N. Y. 
403. The board of commissioners of the department 
of public parks of the city of New York, claiming au- 
thority by statute, Laws 1871, §$§ 1, 3, ch. 534; ch. 613, 
Laws 1873; § 14, ch. 329, Laws 1874, consented to the 
construction of an elevated bridge over the Harlem 
river by the S. R. I. Co., and entered into a contract 
with that company for the building of the bridge at 
its expense under certain regulationsand conditions. 
Held, that the proceedings of the board were not re- 
viewable by certiorari, as if they had the power they 
acted as public agents, and their action was not s.b- 
ject to review in that manner; if they had no power, 
their consent was a nullity and affected the rights of 
noone. A writ of certiorari was directed to the board 
assuch. Held, that asthe board was a mere depart- 
ment of the city government (Laws 1873, ch. 335), and 
no action could be brought against it by its official 
name, the writ was irregular; it should have been di- 
rected to the members of the board “‘ by their names.” 
Section 2129 of the Code of Civil Procedure provides 
that where the writ is brought ‘to review the deter- 
mination of a board or body other than a court, if an 
action would lie against the board or body in its asso- 
ciate or official name, it must be directed to the board 
or body by that name; otherwise it must be directed 
to the members by their names.’’ People ex rel. Sec- 
ond Ave. R. Vo. v. Board of Com. of Dept. Pub. Works. 
Opinion by Rapallo, J. 

[Decided Oct. 7, 1884.] 


TRIAL—ISSUES IN EQUITY CASES—VERDICT OF JURY 
MERELY ADVISORY—CODE, §§ 972, 1003—EVIDENCE— 
ADMISSIONS —- FAILURE TO ANSWER LETTER — NOT 
BOUND BY STATEMENTS THEREIN.—The provisions of 
the Code Civil Pro., 8§ 972,1008, providing for the deter- 
mination of the other issues of fact in an equity case, 
where one or more specific questions have been sub- 
mitted to a jury, and also for the review of the ver- 
dict of the jury upon the questions submitted, does 
not change the old practice, and under the Code the 
verdict of the jury, although a motion for a new trial 
has been denied, is not conclusive upon the court, and 
can only be read on the hearing with full power in the 
court to follow or to reject as it may deem fit and 
proper. It is only a part of the evidence,and if for any 
reason it is deemed unauthorized, it can be rejected, 
and is not obligatory upon the court. The object of 





THE ALBANY LAW JOURNAL. 


15 








such a proceeding is ancillary to thejaction of the court 
and simply advisory. If the verdict was not set aside 
the court was authorized to give it such weight as it 
determined it was entitled to. It could treat it as en- 
tirely conclusive, and dispense with other evidence 
upon the issues presented, or it could allow other evi- 
dence to be given, or entirely disregard the verdict, 
and find the fact according to its own judgment. Dan. 
Ch. Pr. 1146; Bootle v. Blundell, 19 Ves. Jr. 494, 499; 
Hampson v. Hampson, 3 Ves. & Bea. 41; Basey v. Gal- 
lagher, 20 Wall. 670, 680; Watt v, Starke, 101 U. S. 247; 
Colie v. Tifft, 47 N. Y. 119; Birdsall v. Patterson, 51 
id. 43; Vermilyea v. Palmer, 52 id. 471, 474. (2) The 
evidence, in reference to the agreement, was conflict- 
ing, and the testimony of both the plaintiff and de- 
fendant, who were the principal witnesses in regard to 
the terms of the alleged agreement, was in conflict, 
and there was no such preponderance in the evidence 
as would authorize a holding, as a matter of law, that 
a valid agreement was established by which the de- 
fendant was bound to render an account to the plaint 

iff for profits made, or for one-half of the stock pur- 
chased by him by reason of such agreement. It is 
well settled, that undersuch circumstances, upon an 
appeal to this court, the facts are not reviewable. 
Code Civ. Pro., § 1337; Matterof Ross, 87 N. Y. 514. 
See also Vermilyea v. Palmer, 52 id. 471. Within this 
rule, under ordinary circumstances, the facts cannot 
be reviewed upon appeal to this court. (3) An omis- 
sion of one of the parties toa transaction to answer a 
letter written to him, after the transaction by the 
other party thereto, giving the latter’s version thereof, 
may not be taken as an admission of the truth of the 
statements in the letter; they are mere declarations 
of the writerin his own behalf, which do not de- 
mand an answer, and are not admissible as evi- 
dence against the person to whom the letter was sent. 
The letter in question contained a statement of the 
plaintiff's claim against the defendant, and it is in- 
sisted that it was admissible as a part of the res geste. 
If the letter is admissible and competent it must be 
on the ground that it was a statement made by the 
plaintiff, which called for a response from the defend- 
ant, and none having been given, the silence of the de- 
fendant and his failure to make any reply to the same 
was an admission of the accuracy of the statement 
made in the letter. The letter itself cannot be re- 
garded as coming within the rule that where a state- 
ment is made at the time credit is given, as in an ac- 
tion for falsely representing the solvency of a stran- 
ger, proof may be given that the plaintiff trusted him 
in consequence of the misrepresentation or evidence 
of declarations in kindred cases accompanying the acts 
done, which constitute a part of the res geste. Taylor 
Ev., § 585; Beaver v. Taylor, 1 Wall. 687; Milne v. 
Leisler, 7 H. & N.°786, 796. The question here discussed 
has been the subject of consideration in a recent de- 
cision of this court. Talcott v. Harris, 93 N. Y. 567, 
571. It was there said: ‘‘ While a party may be called 
upon in many cases to speak where acharge is made 
against him, and in failing to do so may be considered 
as acquiescing in its correctness, his omission to 
answer a written allegation, whether by affidavit or 
otherwise, cannot be regarded as an admission of the 
correctness thereof, and that it is true in all respects. 
Reasons may exist why he may choose and has a right 
to remain silent and to vindicate himself at some fu- 
ture period, andon some more opportune occasion.” 
We are unable to see why the case cited is not directly 
in point. The affidavits constituted a statement by 
the plaintiff, which was not contradicted, no motion 
having been made to vacate the order of arrest, upon 
the ground that the facts were not true, and no excep- 
tion having been made to the same. The facts are 
very similar in reference to the letter of the plaintiff 





in the case at bar, and if silence could be regarded as 
an admission of the correctness of the statement made, 
the same rule is applicable to each case, and the de- 
cision last cited is controlling. Numerous other cases 
tend in the same direction. Waring v. U. S. Tel. Co., 
4 Daly, 233; Anthoine v. Coit, 2 Hall, 40; Robinson v. 
Fitchburg R. Co., 7 Gray, 92; Hill v. Pratt, 29 Vt. 119; 
People v. Lockwood, 3 Hun, 304; Fairlie v. Den- 
ton, 3 Carr. & P. 103; Draper v. Crofts, 15 Mees. & 
Welsb. 166; MeGuire v. Corwine, 3 MacArth. 81. 
It may well be that under most circumstances what is 
said toa man to his face, which conveys the idea of 
an obligation upon his part to the person addressing 
him, or on whose behalf the statement is made, he is 
at least in some measure called upon to contradict or 
to explain; but a failure to answera letter is entirely 
different, and there is no rule of law which requires a 
person to enter into a correspondence with another in 
reference to a matter in dispute between them, or 
that silence should be regarded as an admission against 
the party to whom the letter is addressed. Such a 
rule would enable one party to obtain an advantage 
over another, and bas no sanction in the law. Keen v. 
Priest, 1 Fos. & Fin. 314; Roe v. Day, 7 Carr. & Payne, 
705; Gaskill v. Skene, 14 Q. B. 664; Fenno v. Weston, 
31 Vt. 345; Allen v. Peters, 4 Phila. 84, distinguished. 
Ridley v. Gyde, 9 Bing. 349; Thorndike v. City of Bos- 
ton, 1 Metce. 242; relate to the question of intent, and 
have no application to the case at bar. Learned v. 
Tillotson. Opinion by Miller, J. 

[Decided Oct. 7, 1884.] 
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UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

PATENT—INJUNCTION—NOT GRANTED TO UNITED 
STATES—ACTION TO REPEAL—ACTION FOR INFRINGE- 
MENT.—This suit is brought by direction of the at- 
torney general, to repeal letters-patent granting exclu- 
sive rights to inventions, and has now been heard ona 
motion for a preliminary injunction to restrain com- 
mencement or prosecution of suits for infringement. 
The patent has expired, and no injunction is asked 
against assignment of the patent. The right to main- 
tain such asuit is placed upon the same ground as 
that to repeal a patent for land. United States v. 
Gunning, 18 Fed. Rep. 511. Ina suit to vacate a pat- 
ent for land it would hardly be claimed that the pat- 
entee should be restrained from preventing, or prose- 
cuting suits for trespasses to the land during the pen- 
dency of the suit. Such acts would work no injury to 
the title or property of the United States in question 
in the suit. The United States deals with the landsas 
a proprietor, and brings such suits to be restored to its 
proprietary rights. United States v. Schurz, 102 U.S. 
378; United States v. Stone, 2 Wall. 525. Protection 
of the property would not impair those rights. In. 
fringement of a patent is atrespass upon the exclu- 
sive rights granted. The United States, as an owner 
or proprietor, has no interest in promoting such tres- 
passes; and their prevention, or the prosecution of 
suits for their commission, cannot be an injury to the 
United States asaproprietor. Ifthe patent is re- 
pealed the suits may fall, or may not; but whether 
they do or not is a matter entirely between the parties 
to the suits, and not at all between the United States 
and either of the parties. No reason for granting the 
motion appears, and it must therefore be denied. Cir. 
Ct., 8S. 1D. New York, Aug. 9, 1884. United States v. 
Colgate. Opinion by Wheeler, J. 

CONSTITUTIONAL LAW—EMINENT DOMAIN—DAMAGE 
—CHANGE OF GRADE—INCORPORATION BEFORE ADOP- 





*Appearing in 21 Federal Reporter, 
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TION OF CONSTITUTION.—(1) The damage to property, 
by the Constitution of Missouri, is placed upon the 
same basis as the value of the property taken, and 
neither can be done without compensation first made. 
This constitutional guaranty needs no legislative sup- 
port, and is beyond legislative control. Johnson v. 
Parkersburg, 16, W. Va. 402-422; S. C., 37 Am. Rep. 
779; Blanchard v. City of Kansas, 16 Fed. Rep. 444; 
Chambers v. Cincinnati R. Co., 69 Ga. 320; Thompson 
v. Grand Gulf R., 3 How. (Miss.) 240; Oakley v. Wil- 
liamsburgh, 6 Paige, 262; Gottschalk v. C., B. & Q. R., 
14 Neb. 550; Mollandin vy. U. P. R.,14 Fed. Rep. 394. 
(2) When property is damaged by establishing the 
grade of a street, or by lowering or raising the grade 
of a street previously established, it is damaged for 
public use, within the meaning of the Constitution. 
Blanchard v. City of Kansas, 16 Fed. Rep. 444; Werth 
v. City of Springfield, 78 Mo. 107. (3) Thatacity was 
incorporated under a special charter before the adop- 
tion of the Constitution of 1875, and its charter con- 
tinued in force, will not render the constitutional 
provision in respect todamages to property inopera- 
tive within the territorial limits of such city. Cir. 
Ct., W. D. Mo., Aug., 1884. McElroy v. Kansas City. 
Opinion by Brewer, J. 


TRUST—RESULTING— EXECUTOR PURCHASING TRUST 
PROPERTY—FRAUD.—An executor who negotiates a 
mortgage upon part of his decedent’s estate, to 
provide funds for a child and devisee of such decedent, 
cannot afterward purchase the mortgage land under 
foreclosure proceedings and hold it for himself. The 
quality of his estate therein will be a resulting trust 
for the benefit of the child for whom the mortgage was 
made. In Michoud v. Girod, 4 How. 552, it was held 
that a purchase by au executor of the property of the 
testator is fraudulent and void, though the sale was at 
public auction, judicially ordered, and a fair price was 
paid; that a purchase by a trustee of a particular prop- 
erty of which he has the sale, orin which he represents 
another, or which he holds in a fiduciary way for 
another, carries fraud on the face of it; and Justice 
Swayne quotes with an emphatic approval the follow- 
ing rule in equity from Sir Edward Sugden’s chapter 
on “Purchases by Trustees, Agents,’ etc.? ‘It may 
be laid down asa general proposition that trustees, 
* * * agents, commissioners of bankrupts, assignees 
of bankrupts, solicitors to the commission, auction- 
eers, creditors who have been consulted as to the mode 
of sale, or any persons who, by their connection with 
any other person, or by being employed or concerned 
in his affairs, have acquired a knowledge of his prop- 
erty, are incapable of purchasing such property them- 
selves. * * * For if such persons having a confi- 
dential character were permitted to avail themselves 
ofany knowledge acquired in that capacity, they 
might be induced to conceal their information, and 
not to exercise it for the persons relying on their in- 
tegrity. The characters are inconsistent.” See also 
Church v. Marine Ins. Co., 1 Mas. 341; Davoue v. Fan- 
ning, 2 Johns. Ch. 25%. Cir. Ct.,. W. D. La., March, 
1884. Allan vy. Gillett. Opinion by Boarman, J. 


TRADEMARK — CORPORATION HAS RIGHT TO — 
ANOTHER CORPORATION CANNOT TAKE.—A corpora- 
tion may acquire a property right to the use of a name 
other than its original corporate name as a trade- 
mark, or as incidental to the good will of a business, 
as well as an individual; and if it has acquired sucha 
right, it cannot be deprived thereof by the assump- 
tion of such name subsequently by another corpora- 
tion, whether the latter selects its name by the act 
of corporators who organize under the general laws of 
the State, or the name is selected for it in a special act 
by a legislative body. The name of a corporation has 
been said to be the ‘“‘ knot of its combination,” with- 





out which it cannot perform its corporate functions. 
Smith Merc. Law, 133. It has neither the right nor 
the power to change the corporate name originally se- 
lected without recourse to such formal proceedings 
for the purpose as may be authorized by the laws under 
which it has beeu incorporated, or by the consent of 
the authority from which its charter is derived. 
Nevertheless it may become known by another name 
by usage; and the courts have frequently treated acts 
done and contracts entered into by corporations under 
another name, as though done or entered into by it 
with the true name. Minot v. Curtis,7 Mass. 441; 
South School-dist. v. Blakeslee, 13 Coun. 227; East- 
ham v. Blackburn R. Co., 23 L. J. Exch. (N. 8.) 199; 
Boisgerard v. N. Y. Banking Co., 2 Sandf. Ch. 23. 
Cir. Ct., S. D. New York, Aug. 15, 1884. Goodyear 
Rubber Co. v. Goodyear’s Rubber Manfg. Co. Opinion 
by Wallace, J. 


EMINENT DOMAIN—TRACK IN PUBLIC STREET--ABUT- 
TING LOT OWNER—DAMAGES — ESTOPPEL.— Where a 
railroad company has, by consent of the municipal 
authorities, laid its track upon a public street, and 
such occupancy permanently obstructs the use of the 
street, not only by the public, but also by the occu- 
piers of abutting lots, inan action by the owners of 
such abutting lots against the railroad company for 
damages, held, that they were entitled to recover full 
compensation for the depreciation in the value of 
their property caused thereby. In estimating the 
damages the same standard was to be applied as in di- 
rect proceedings by the railroad company to condemn 
for its use the private right of such owners in the 
street. A recovery in this action will estop the own- 
ers from claiming that such occupancy was without 
their consent, and that full compensation had not 
been made forit. Hatch v.C. & L. R. Co., 18 Ohio St. 
92, and was recognized in Railroad Co. v. Cobb, 35 id. 
94; Railroad Co. v. Williams, id. 168; Railroad 
Co. v. Mowatt, id. 284; Railroad Co. v. Lawrence, 
38 id. 41; and the right in such a case to recover for 
permanent injury to the adjacent property was dis- 
tinctly decided in L. M. R. Co. v. Hambleton, to appear 
in 40 Ohio St. A. & G. W. R. Co. v. Robbins, 35 id. 
531, distinguished. Cir. Ct., 8. D. Ohio, July, 1884. 
Grafton v. Baltimore & Ohio R. Co. Opinion by 
Matthews, J. 


JURISDICTION—FOREIGN CORPORATION — DESIGNA- 
TION OF AGENT ON WHOM PROCESS MAY BE SERVED.— 
The act of Congress prescribing the place where a per- 
son may be sued is not one affecting the general juris- 
diction of the courts. Itis rather in the nature ofa 
personal exemption in favor of a defendant which he 
may waive; and when a foreign corporation, in pursu- 
ance of the laws of a State in which it carries on busi- 
ness, designates a person upon whom process may be 
served, it thereby consents to be sued in the district 
embracing such State, and waives the exemption 
granted to it under the act of Convress. In Ex parte 
Schollenberger, 96 U. S. 377, 378, the Supreme Court 
says upon this subject: ‘‘A corporation cannot change 
its residence or its citizenship. It can have its legal 
home only at the place where it is located, by or under 
the authority of its charter: but it may, by its agents, 
transact business anywhere, unless prohibited by its 
charter, or excluded by local laws. Under such cir- 
cumstances it seems clear that it may, for the purpose 
of securing business, consent to be ‘found’ away from 
home, for the purposes of a suit, as to matters growing 
out of its transactions. The act of Congress prescrib- 
ing the place where a person may be sued is not one 
affecting the general jurisdiction of the courts. It is 
rather in the nature of a personal exemption in favor 
of a defendant, and it is one which he may waive. If 
the citizenship of the parties is sufficient, a defendant 
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may consent to be sued anywhere he pleases, and cer, 
tainly jurisdiction will not be ousted because he has 
consented. Here the defendant companies have pro- 
vided that they can be found in a district other than 
that in which they reside, if a particular mode of pro- 
ceeding is adopted, and they have been so found. In 
our opinion therefore the Circuit Court has jurisdic- 
tion of the causes, and should proceed to hear and de- 
cide them.” Similar views are announced in Railroad 
Co. v. Harris, 12 Wall. 65; St. Clair v. Cox, 106 U.S. 
355-357; S. C., 1 Sup.. Ct. Rep. 354; N. E. Mut. Life 
Ins. Co. v. Woodworth, 111 U. S. 146; 8. C., 4 Sup. Ct. 
Rep. 364. Like rulings have been made many times in 
the various Circuit Courts. Cir. Ct., Dist. Cal., Aug. 
18, 1884. Gray v. Quicksilver Mining Co. Opinion by 


Sawyer, J. 
a ee ee 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

CONSTITUTIONAL LAW—ART. 9, § 7—MUNICIPAL COR- 
PORATION—ULTRA VIRES — JUDGMENTS — SET-OFF. — 
Municipal corporations have no power to purchase the 
outstanding jadgments or obligations of their credit- 
ors for any purpose whatsoever, not even to set them 
offagainst the claims of said creditors. A. obtained 
judgment against a borough; B., the treasurer of 
that borough, held a judgmentagainst A., which was 
subsequently purchased by said borough. Theavowed 
purpose of this transaction was to use the borough as 
ameans to collect B.’s judgment by way of set-of 
against A.’s judgment. He/d, that this was a loan of 
the credit of the borough within the prohibition of 
article 9, section 7, of the Constitution of Pennsylva- 
nia, and hence that the proposed set-off is inadmissi- 
ble. Early’s Appeal. Opinion by Gordon, J 
(Decided May 21, 1883.] 

CovENANT—EASEMENT — INCUMBRANCES — RECORD- 
ING ACTS.—(L) A covenant to convey land in fee sim- 
ple, subject to the reserved right in the grantor to all 
the coal underlying the same, does not bind the cov- 
enantee to accept a deed when the property is subject 
to certain easements and incumbrances not mentioned 
in the agreement, although the deed by the grantor to 
a third party creating the easements and incumbrances 
was on record at the time the covenant was entered 
into. Withers v. Atkinson, 1 Watts, 236; Stitzel v. 
Kopp, 9 W. & S. 29. (2) Itis the duty of the court, 
and not of the jury, to construe a written contract; 
it would have been error to submit to the 
jury the question whether the defendant had orally 
agreed to purchase from the plaintiff subject to the 
rights of athird party, when there was neither allega- 
tion nor proof of a mistake or omission in the written 
contract. Pegg v. Rist. Opinion by Trunkey, J. 
[Decided March 3, 1884.] 


MUNICIPAL CORPORATION—STREETS—NEGLIGENCE. 
A township is not an insurer against all defects or 
obstructions, latent as well as patent, in the public 
highways. Where theowner of adjacent property ran 
asmall gaspipe under a highway in such a manner 
that the same was exposed at the bottom of the gut- 
ters, and after remaining there about six weeks said 
pipe was broken at the point where it traversed the 
gutter by the deviation of a passing team, and within 
an hour afterward a person passing witb a light was 
injured by an explosion of gas escaping from the frac- 
tured pipe, the township is not liable for the injury, 
there being no evidence that the township authorities 
had any knowledge of the existence of the pipe up to 
the time of the accident. Otto Township v. Wolf. 
Opinion by Paxson, J. (See 30 Alb. L. J. 424.) 
(Decided June 9, 1884.] 





GIFT — ACCIDENT POLICY — DONOR’S INTENTION — 
CREDITORS.--A., in contemplation of leaving home, 
purchased an accident insurance ticket, which by its 
terms was non-transferable under pain of forfeiture. 
Before leaving home he Jaid the ticket on a table in 
front of his wife, and said to her that ‘*she should 
take it and take care of it, and if he got killed before 
he got back she would be $3,000 (the amount of the pol- 
icy) better off.” Held, that these facts were insufficient 
to establish a gift of the ticket to A.’s wife as against 
his creditors; that in order to establish such a gift it 
was necessary to prove that A. intended to part with 
both the possession and property of the ticket. 
Linsenbigler v. Gourley, 6 P. F. Smith, 166; Craw- 
ford’s Appeal, 11 id. 52; Trough’s Estate, 25 id. 115. 
William’s Appeal. Opinion by Mercur, C. J. (See 30 
Alb. L. J. 386, 459.) 

[Decided May 19, 1884.] 


INJUNCTION — THREATENED TRESPASS — RIGHTS 
ESTABLISHED AT LAW.—A. filed a bill in equity 
against B., praying for an injunction to re- 
strain repeated and threatened trespasses 
upon a certain alley way and parcel of land, 
the title to which the bill alleged to be vested in A. 
B. filed an answer denying A.’s title to the premises 
in controversy. Held, that no special ground for 
equitable relief being shown, the court had no juris- 
diction in the premises until the rights of the parties 
should be established at law, and that therefore the 
bill should be dismissed. Where the title to real es- 
tate is in dispute and no special grounds for equitable 
relief, such as irreparable damage or the like, are dis- 
closed, equity will not interfere by injunction to re- 
strain repeated and threatened alleged trespasses until 
the rights of the parties have been determined at law. 
When thus determined, or when they are admitted in 
the pleadings, or otherwise clearly appear, an equity 
based upon that right, superinduced by the acts of the 
parties, may be asserted, and a decree for equitable re- 
lief made. Thus equity is made the means not of estab- 
lishing the legal right, but of giving adequate protec 
tion in the enjoyment of it when thus established. No 
irreparable injury has been shown, and it does not yet 
appear thata multiplicity of suits must result under pro- 
ceedings at law; all parties in interest may be put upon 
the record in a single suit, and non constat that the 
trial and determination of that suit may not end the 
controversy; the right to equitable relief may follow 
if any equity is superinduced by the act of the parties, 
but the interference of equity in such a case rests, as 
stated by Chancellor Kent in Gardner v. Village of 
Newburgh, 2 Johns. Ch. 164, ‘‘on the principle of a 
clear and certain right to the enjoyment of the sub- 
ject in question, and an_ injurious  interrup- 
tion of that right, which upon just and equitable 
grounds ought to be prevented.’’ To the same effect 
are the cases of North Penn. Coal. Co. v. Snowden, 6 
Wright, 488; Norris’ Appeal, 64 Penn. St. 275; Tillmes 
v. Marsh, 67 id. 507; Haines’ Appeal, 73 id. 169; and 
Grubb’s Appeal, 90 id. 228. In Rhea vy. Forsyth, 1 
Wright, 503, Mr. Justice Woodward, after a review of 
the cases, concluded as follows: ‘From these and 
many more authorities, which might be cited to the 
same effect, it is apparent that where the plaintiff's 
right has not been established atlaw, or is not clear, 
but is questioned on every ground on which he puts it, 
not only by the answer of the defendant, but by proofs 
in the cause, heis not entitled to remedy by injunc- 
tion. It is not enough that he is able to produce some 
evidence of his right, where there is conflicting evi- 
dence that goes to the denial of all right. When the 
emergency is pressing, and the injunction affidavits 
disclose a prima facie right in the plaintiff, the proper 
practice, I apprehend, isfor thecourt to interfere by 
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special injunction, and stay the defendant’s hand un- 
til the right has been tried at law.’ Even in cases 
confessedly within the jurisdiction, as partition, equity 
will not interfere if the complainant’s title be denied 
until he has vindicated it at law; the court may re- 
tain the bill however until that has been done. 2 Aik. 
280; Coxe v. Smith, 4 Johns. Ch. 271; North Penn. 
Coal Co. v. Snowden, supra. Washburn’s Appeal. 
Opinion by Clark, J. 

(Decided April 7, 1884.] 


—_—_.—_____ 
IOWA SUPREME COURT ABSTRAC7. 


LIMITATION—ADVERSE POSSESSION—TAX DEED BY 
GOVERNMENT.—In 1858 and 1862, lands, the title to 
which was stillin the United States, were taxed to 
unknown owners, sold, and tax deeds issued therefor 
to A., who went into possession of a part of the tract, 
and subsequently quitclaimed the land to B., who has 
continued in possession, cultivating a part of the land, 
and resting his claim to the whole upon his tax deed. 
In 1871 the United States certified this tract and others 
to the Chicago, Rock Island & Pacific Railroad Com- 
pany, who more than ten yearsafter it had acquired 
title brought an action against B. to quiet title. Held, 
that B.'s possession was adverse as to the whole tract, 
and that the action was barred by the statute of lim- 
itations. The defendant and his grantor claim title 
under the tax deeds. They were invalid, void, on the 
ground that the officers of the county bad no authority 
to convey the land, for the reason that it was not taxa- 
ble. But their invalidity for this reason does not pre- 
vent them being regarded as the foundation for a pre- 
tense, show, appearance, color of title. Whatever may 
be the source of the invalidity of a deed, if it purports 
to convey land, and “in form possess what purported 
to be the title, it gives color of title.’ Hall v. Law, 
102 U.S. 461; Rigor v. Frye, 62 Ill. 507; Hinkley v. 
Greene, 52 id. 223; Molton v. Henderson, 62 Ala. 426; 
Edgerton v. Bird, 6 Wis. 527. This court has held 
that a tax deed void upon its face constitutes color of 
title, upon which the statute of limitations may be in- 
voked. Colvin v. McCune, 39 Iowa, 502. It is insisted 
that as the statute does not run against the govern- 
ment it cannot run against plaintiff. It may be ob- 
served that there is no provision of law declaring that 
a citizen cannot hold adversely to the government, or 
hold a color of title against it. It is true that a citizen 
cannot invoke the statute of limitations against the 
government. But this does not authorize us to pre- 
sume against facts that defendant did not hold the 
lund adversely and under claim or color of title before 
the government certified the land to plaintiff. The 
truth is he did so hold, but as against the government 
it would not avail asadefense. But there is no law 
which forbids a citizen to hold land in that way against 
the grantees of the government. When the certifica- 
tion of the land was made the statute began to run. 
The fact that defendant’s prior possession could not 
have aided him to plead the statute against the gov- 
ernment is no reason why he cannot plead his posses- 
sion held after plaintiff acquired title. If defendant’s 
possession began after plaintiff acquired title,it cannot 
be doubted he could do so. As against plaintiffs, de- 
fendant’s possession did begin afterward. As the 
statute has seen its full time since that event, the ac- 
tion is barred. See upon this point La Frombois v. 
Jackson, 8 Cow. 589. The evidence clearly shows that 
defendant in good faith entered upon the land and 
held it under claim of right, and as we have seen, color 
of title. His possession was hostile and adverse to 
plaintiff's title. He cultivated a part of the land as 
his own, in good faith, resting his claim to the whole 
upon the tax deeds. The law will presume him to be 





in possession of all the land within the boundaries, as 
prescribed by his title. The rule would not apply did 
the plaintiff have possession of the part defendant did 
not cultivate; in that case the presumption would not 
exist as to the land held by plaintiff. But no such 
state of facts isin the case; plaintiff at no time held 
possession of any part of the land. Upon this point 
see Langworthy v. Myers, 4 Iowa, 18; Hunnicutt v. 
Peyton, 102 U. S. 333; Teabout v. Daniels, 38 Iowa, 
158; Anderson v. Darby, 1 Nott & McC. 369; Eifert v. 
Read, id. 374; Bailey v. Carleton, 12 N. H. 9; Little v. 
Megquier,2 Me. 176: Cluggage v. Duncan,1 Serg.& R.111; 
Lynde v. Williams, 68 Mo. 360; Norfleet v. Hutchins,id. 
597; Scott v. Delany, 87 Ill.,146; Cole.nan v. Billings, 89 
id. 183; Tritt v. Roberts, 64 Ga. 156; Humphries v. 
Huffman, 33 Ohio St. 395. Chicago, ete., R. Co. v. All- 
free. Opinion by Beck, J. 

(Decided Oct. 9, 1884.] 


NEGLIGENCE — PASSENGER ATTEMPTING TO 
LEAVE MOVING TRAIN —CONTRIBUTORY. — A _pas- 
senger on a train that reached his destina- 
tion about midnight failed to get off because 
he was asleep, and after the train had started a brake- 
man asked him if he did not intend to get off at that 
station, and that if he did he ‘“‘had better be getting 
off quick,’’ upon which he went out on the platform of 
the car, and stepped down on the second or third step 
to look out for the depot, as he claimed, when the train 
gave asudden jerk, and he was thrown to the ground 
and injured. Held, that he was guilty of contributory 
negligence, and notentitled to recover damages. It 
seems to us that when the jury found that the plaintifi 
was in a dangerous position when on the steps, it 
must logically follow that he cannot recover, and the 
jury should have so found. This is a stronger case 
against the plaintiff,in our judgment, than Bon v. 
Railway Pass. Assur. Co., 56 Lowa, 669; S. C., 41 Am. 
Rep. 127. There are cases where a passenger is justi- 
fied in taking risks, where by the negligence of the 
company he is in danger of being carried beyond his 
destination, and we are not prepared to say a passen- 
ger would not be justified in making the attempt to 
step from the train if it was moving slowly; that is, 
it would bea question forthe jury. Lindsey v. Chi- 
cago, ete., R. Co. Opinion by Seever, J. [See 71 N. Y. 
489; 19 Eng. Rep. 231; 8 Am. Rep. 508; Secor v. Toledo, 
ete., R. Co., 10 Fed. Rep. .—Epb.] 


[Decided Oct. 7, 1884.] 


PARTNERSHIP — ASSIGNMENT TO ONE PARTNER — 
CONSIDERATION—RELEASE.— Where the property of a 
partnership is transferred to one of the partners for 
his benefit for a valuable consideration, he may bold it 
free from partnership debts. City of Maquoketa v. 
Willey, 35 Iowa, 323. See also as bearing upon this 
point Scudder ¢. Delashmut, 7 id. 39; Hawkeye Woolen 
Mills v. Conklin, 26 id. 422. An agreement between 
the members of a partnership and one of their number, 
that if he will remain in the firm they will pay his pri- 
vate indebtedness,shows a valuable consideration ; and 
the payment toa bank of this indebtedness held not 
fraudulent as to creditors. Where a debt is paid its 
securities are released. George v. Wamsley. Opinion 
by Beck, J. [See 15 Neb. 476.] 

[Decided June 12, 1884.] 


ANIMAL—INJURY FROM BITE OF DOG—‘‘ OWNER.”’— 
In an action to recover damages for personal injury 
caused by being bitten by a dog, it is not error to in- 
struct the jury that if the defendant had the dog in 
his possession, and was harboring him on his premises 
as owners usually do with their dogs, then he was the 
owner within the meaning of the statute; but if the 
dog was casually on his premises, and not being har- 
bored by defendant as owners usually harbor their 
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dogs, then he was not the owner; and that in deter- 
mining how this was at the time of the alleged attack, 
they would consider defendant's former treatment of 
of the dog, his declarations concerning him, and the 
habit of the dog as to staying at defendant’s place. 
O'Hara v. Miller. Opinion by Beck, J. (See 1 Denio, 
495; 15 Gray, 193.] 

[Decided Oct. 9, 1884. ] 


RECENT ENGLISH DECISIONS. 


MORTGAGE — POWER OF SALE — ATTORNEY AND 
CLIENT.—A solicitor took a mortgage from his client 
containing a power of sale without the usual proviso 
that the power of sale should not be exercised unless 
there was default in payment of the principal after six 
mouths’ notice, or some interest should bein arrear for 
three months. This omission was not brought to the 
mortgagor’s notice. The mortgagee (without notice) 
sold part of the property at a time when interest was 
in fact three months in arrear, and other part when 
some interest was in arrear less than three months. 
The mortgagor brought an action against the mortga- 
gee, Claiming damages for wrongful sales. Held, that 
both the sales were wrongful as between the mortga- 
gor and mortgagee, but the first sale not being at an 
undervalue, the court gave the mortgagor no damages 
in respect of ‘t. The second sale, though not improp- 
erly conducted, was shown to have been in fact at an 
undervalue, and the court gave damages in respect of 
it. Ch. Div., July 8, 1884. Cradock v. Rogers. Opinion 
by North, J. (51 L. T. Rep. (N. 8.) 191.j 


TRUSTEE — REMOVAL — MISCONDUCT. —It is the 
duty of acourt of equity to see that trusts are properly 
executed, and therefore, even though no charge of 
misconduot is made out against a trustee, the court 
will remove him if satisfied that his continuance in of- 
fice would be detrimental to the proper execution of 
the trusts. Friction or hostility between the trustee 
and the immediate possessor of the trust estate is not 
of itself a reason for the removal of the trustee, but it 
will not be disregarded by the court when grounded on 
the mode in which the trust has been administered. 
Judgment of the court below affirmed with a varia- 
tion. Jud. Com. Priv. Com., March 22, 1884. Letter- 
stedt v. Broers. Opinion per Curiam. [51 L. T. Rep. 


(N. 8.) 169.] Ya 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—PROTEST — WAIVED BY 
PAROL.—Protest of a note may be waived either by a 
writing or by parol. A waiver of ‘ protest”’ of a note 
by an indorser before maturity releases the holder 
from the necessity of making demand and of sending 
notice of non-payment. Huckenstein v. Herman, 34 
Leg. Int. 232; Scott v. Greer, 10 Penn. St. 103; Brit- 
tain v. Doylestown Bank, 5 W. & S. 87. Sup. Ct. 
Penn., May 19, 1884. Annville National Bank v. Ket- 
tering. Opinion by Sterrett, J. (15 W. Notes, 65.) 

NEGOTIABLE INSTRUMENT—INDORSEMENT.—A. e@X- 
ecuted a promissory note in the following form: 
“Dorrance, February 23, 1880. Six months after date, 
I promise to pay to the order of myself $192 at First 
National Bank at Hazleton, Penn., value received with 
use. Renatus Heller;”’ and indorsed, ‘‘I hereby cer- 
tify that I own and am worth in personal and real es- 
tate in the county of Luzerne, State of Penn., $4,000, 
over and above all indebtedness, and that the within 
obligation is given for goods bought by me of the 
Queen City Fertilizing Company, and the same is in 
full settlement of all claims and demands of every 





name and nature between said company and myself 
up to date of this obligation. Renatus Heller. Queen 
City Fertilizing Company, H. Moran.’’ B. took said 
note before maturity for value without notice of any 
defense. Upona suiton the same by B. against A., 
held, that the court could not say as matter of law 
that the note was not properly indorsed, and was not 
negotiable. It was held in Ege v. Kyle, 2 Watts, 222, 
that an indorsement ona negotiable note of a receipt 
on account of a quantity of iron, “the net proceeds of 
which are to be credited on the within,” and which 
were afterward credited on it by indorsement, did 
not destroy its negotiable character. The usual form 
of indorsemeut is by writing the name of the indorser 
across the back of the note. Where the note is pay- 
able to order, any order in writing is sufficient, which 
shows an intent to pass the title. Thus “I give this 
note to A. George Chaworth’’ was held to be asuf- 
ficient indorsement. Chaworth v. Beech, 4 Ves. 555. 
And where the indorsement isin the form of a guar- 
anty, it has been held sufficient. Partridge v. Davis, 20 
Vt. 499; Upham v. Prince, 12 Mass. 14; Myrick v. 
Hasey, 27 Me. 9; Childs v. Davidson, 38 Ill. 438; Wat- 
son v. McLaren, 19 Wend. 557. Sup. Ct. Penn., April, 
1883. Dunning v. Heller. Opinion by Paxson, J. 


——_>—_——— 
CRIMINAL LAW. 


LARCENY — DESCRIPTION OF OWNER.—In an in- 
dictment for larceny, a description of the person from 
whom the property is alleged to have been stolen, is 
sufficient, if a name is given by which he is well known, 
even though his real name is different. Sup. Ct. Cal., 
March, 1884. People v. Woods. Opinion by Ross, J. (8 
Pac. Rep. 466.) 


RECEIVING STOLEN GOODS—EVIDENCE -— ACCOUNT 
GIVEN BY THE PRISONER—EVIDENCE TO NEGATIVE.— 
On an indictment for receiving goods, knowing them 
to have been stolen, the prisoner’s account being that 
he had purchased them of atradesman in the same 
town, other circumstances in the case tending to nega- 
tive it, though the tradesman was not called for the 
prosecution, held, that it was not necessary to call 
him on the part of the prosecution, there being other 
circumstances in the case from which the jury might 
fairly infer the falsehood of the prisoner's story. Crown 
Cas. Res., June 28, 1884. Reg. v. Ritson. Opinions by 
Grove, Hawkins, Stephen, Watkin Williams, and 
Mathew, JJ. (50 L. T. Rep. [N. 8.] 727.) 


FALSE PRETENSES—OBTAINING GOODS BY—PROOF 
THAT THE GOODS WERE DELIVERED ONTHE FAITH OF. 
—On an indictment for obtaining goods by false pre- 
tenses, the false pretense charged and proved being 
that the prisoner was daughter of a lady of the same 
name, residing at a certain place, there being no evi- 
dence that the goods were not delivered to the prisoner 
before her name and address were asked for, held, 
that there was no sufficient evidence to sustain the in- 
dictment, it being essential on a prosecution for ob- 
taining goods by false pretenses to prove that the 
goods were delivered on the faith of the false pretense 
charged. Crown Cas. Res., June 28, 1884. Reg. v. 
Catherine Jones. Opinions by Grove, Hawkins, 
Stephen, Watkin Williams, and Mathew, JJ. (50 L. T. 
Rep. [N. S.] 726.) 


INDECENT EXPOSURE—PUBLIC PLACE.—The crime of 
indecent exposure is committed if a person intention- 
ally make such exposure ip the view from the windows 
of two neighboring dwelling-houses. It is not neces- 
sary that any person should actually see such exposure 
if it was made in a public place with the intent that it 
should be seen, and persons were there who could 
have seen if they had looked. If it were the law 
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that aman could lewdly expose his naked person to in- 
mates of two dwelling-houses, as was said in the case of 
Reg. v. Holmes, 6 Cox C. C. 216, ‘this would not be a 
country fit to live in if such an abominable outrage 
could go unpunished.’’ According to the law of this 
offense the place isa public one if the exposure is such 
that it is likely to be seen by a number of casual ob- 
servers. In the case of Reg. v. Farrell, 9 Cox C. C. 446, 
which is an authority relied upon by the defense in the 
present instance, it was declared that by an indecent ex- 
posure in a place not far from a highway the common- 
law offense had not been committed, but the court was 
careful to supplement its decision with the remark 
“that it is not to be taken that we lay down that if 
the prisoner was seen by one person, but there was 
evidence that others might have witnessed the offense 
at the time, we would not uphold the conviction.” 
Sup. Ct., N. J., February, 1884. Wan Houten v. State. 
Opinion by Beasley, C.J. (46 N. J. L. 16.) (See 15 
Eng. Rep. 151; 67 Barb. 226; 4 Hun, 636; 55 N. H. 242. 
—Eb.) 


GRAND JURY—CHALLENGE TO.—At common law the 
sheriff of every county was required to return to every 
session of the peace, and every commission of oyer 
and terminer,and of general jail delivery, twenty- 
four good and lawful men of the county, some out of 
every hundred, to inquire, present, do and execate all 
those things which the law required. 4 Bl. Comm. 302. 
The jurors returned were to be good and lawful; that 
is, men free from objections, such as bias, prejudice or 
other objection affecting their fairness or impartiality. 
In other words, grand jurors, like petit jurors, were 
required to be indifferent between the parties, and be 
guided solely by the evidence in determining whether 
or not an indictment should be found against the ac- 
cused. People v. Jewett, 3 Wend. 314; United States 
v. White, 5 Cranch C. C. 457; Com. v. Clark, 2 Brown 
(Penn.) 325; State v. Gillick, 7 Iowa, 287: People v. 
Manahan, 32 Cal. 68; State v. Quimby, 51 Me. 395; 
Whart. Crim. PL, §346; Newman v. State, 14 Wis. 393. 
But personal objections to the fairness of jurors must 
be'made before the jury is impanelled and sworn. Peo- 
ple v. Jewett, 3 Wend. 321. The practice inthis State 
has been for the court to examine the jurors as to their 
qualifications before the jury is impanelled. If the 
jurors are found to be legally qualified, and no per- 
sonal objections as to bias or prejudice are made against 
any of them, the jury is impanelled and sworn. Ob- 
jections on the ground of prejudice or bias, if made 
afterward, cannot be considered. Inthe case at bar 
the plaintiff did not ask leave to examine the jurors 
untilafter the jury had been impanelled and sworn. 
There was no error therefore in overruling the applica- 
tion. Patrick v. State. Sup. Ct. Neb., July 1, 1884. 
Opinion by Maxwell, J. (20 N. W. Rep. 121.) 


EVIDENCE —ASSAULT AND ROBBERY—DECLARATIONS 
—RES GEST”.—Ilu cases involving personal injury, evi- 
dence of declarations of the injured party, touching 
the cause or circumstances of the injury, made soon 
after and in close connection with the event, and ap- 
pearing to grow out of and be dependent upon it, and 
under such circumstances that they could not rea- 
sonably have been contrived for the purposes of the 
declarant, is admissible as part of the res geste. The 
complaining witness was waylaid, knocked down, and 
robbed in a public street at night. The assailants then 
fled, and the witness immediately gave the alarm, re- 
turned to his house near by, and afew minutes later, 
on the arrival of a police officer, described to him the 
appearance ofthe persons who made the assault, 
Upon the trial, after the details of the assault and 
robbing had appeared in evidence, held, that the trial 
court might properly receive proof of the statements 





of the injured party made to the officer, under the 
circumstances, as being sufficiently connected with the 
principal event to be the natural outgrowth of it, and 
free from the suspicion of plan or after-thought. Upon 
this subject the authorities are not uniform. Some 
courts are inclined to hold the rule with much strict- 
ness as to the time and circumstances under which 
the statements proposed to be shown are made, while 
others allow a wider range for its application, leaving 
it to be applied largely in the sound discretion of the 
trial court. 15 Am. Law Rev. 85; Com. v. Densmore, 
12 Allen, 537; People v. Davis, 56 N. Y. 102; Com. v. 
McPike, 3 Cush. 184; Insurance Co. v. Mosley, 8 Wall. 
397; O’Connor v. Railroad Co., 27 Minn. 171; 8. C., 6 
N. W. Rep. 481. Our examination leads us to con- 
clude, that especially in cases of tort involving per- 
sonal injury, the weight of authority in this country 
is in favor of allowing evidence of the declarations or 
statements of the injured party, touching the cause or 
circumstances of the injury, made so soon after the 
event, and under such circumstances as to warrant the 
trial court in presuming that they grew out of and 
were dependent upon it, and could not have been de- 
vised or contrived by the declarant for his own pur- 
puses. Insurance Co. v. Mosley, 8 Wall. 397; Harri- 
man v. Stowe, 57 Mo. 93; Driscoll v. People, 47 Mich. 
416; S. C., 11 N. W. Rep. 221; Jordan’s case, 25 Grat. 
945; People v. Vernon, 35 Cal. 51; Burns v. State, 61 
Ga. 194; Augusta Factory v. Barnes, Ga. Sup. Ct. 
April, 1884. Inthe last case the party was severely 
injured while employed in a factory. She was re- 
moved to her home, and about one-half hour after, 
while enduring severe bodily suffering, which had 
continued in the interval, she madea statement to her 
father of the particulars of the cause of the accident, 
which the eourt held proper to be received as part 
of the res geste. In O’Connor v. Railroad Co., 27 
Minn. 173; 8S. C., 6 N. W. Rep. 481, this court after re- 
viewing the cases, and in considering this subject gen- 
erally, say ‘“‘ that a considerable time may elapse and 
yet the declaration be a part of the res geste,’’ and 
‘that each case must depend on its own peculiar cir- 
cumstances, and be determined by the exercise of 
sound judicial discretion.’’ In the case at bar the wit- 
ness had been waylaid and robbed. He had suffered 
personal violence. A great crime had been commit- 
ted. He had specially observed and marked his assail- 
ants at the time. And while great care and discrimi- 
nation should be exercised in receiving evidence of 
this kind, we are unable to say that the court erred in 
its judgment in this case in admitting the evidence in 
question. It might beconsidered that when the de- 
clarant thus described the men who had assaulted 
him, whom it appeared he had never before seen, his 
mind was still so occupied and absorbed with his ex- 
citing and hazardous experience as to maintain for so 
brief a period a close and natural connection between 
the event and his statements to the officer, and that 
hence such statements would be the direct and natural 
outgrowth of the robbery and its concomitants, and 
they would derive a special credit from that fact 
(though they would otherwise be hearsay), and would 
also be relieved from the suspicion of device or after- 
thought. See Whart. Ev., § 259; 1 Greenl. Ev., § 108. It 
was clearly competent for the witness to testify that 
he recognized and identified the same parties the next 
morning at the police station, and the particulars of 
such identification were properly received. We see 
no error or abuse of discretion in the refusal of the 
court to grant a new trial on the ground of newly dis- 
covered evidence. Order affirmed. Sup. Ct. Minn., 
Oct. 13, 1884. State v. Horan. Opinion by Vander- 
burgh, J. (See 35 Am. Rep. 30; id. 596; 28 Eng. Rep. 
592: 31 id. 741; 78 Mo. 380; 69 Ga. 68; 39 Ohio St. 74; 
61 Miss. 158, 161.—En.) 
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CURRENT TOPICS. 


HE unseemly spectacle which has lately been dis- 
played in the courts of justice, held in the city 

of New York, in which the aldermen have alter- 
nately been enjoined and released, has only been 
surpassed in unseemliness by the eagerness of the 
aldermen to measure out the office-spoils of that un- 
fortunate city. Whatever the provocation, snap 
injuuctions upon inadequate grounds do not seem 
to people outside of the city ot New York to be the 
proper remedy for aldermanic misconduct. The 
late mayor was certainly an unfortunate example of 
the ordinary American idea that special training is 
unnecessary for public office and that a good and 
sagacious merchant may be turned into a good any 
thing else he chooses at a moment’s notice. He ap- 
pears to have barricaded himself in the mayor's 
office during the excitement, in order to avoid the 
inquest of the grand jury which his friends professed 
to fear was wholly in the interest of Mr. Grace, his 
opponent. The entire machinery of the courts and 
of the county appears in fact to have been involved 
in the interest of Mayor Grace’s new administration, 
the desire of his friends being that he and not the 
out-going mayor should fill the vacant public offices. 
In other words, a political struggle between the ad- 
herents of Mayor Grace and the adherents of Mayor 
Edson was championed by the judges and the scene 
of its conflict transferred to the halls of justice, 
where a ridiculous pugilistic contest against time 
and somewhat impromptu took place. If this kind 
of spectacle is permitted to go on in the interest of 
the politicians why not rename some of the tribunals 
after the shade of political opinion entertained by 
the judges; one might be the ‘‘ Court of the County 
Democracy,” another the “Court for Tammany Hall,” 
and a third the ‘‘ Court of the Straightout Republi- 
cans.” In this event there need be no subterfuge 
and all sides could be equally protected by injunc- 
tions and vacaturs, while an over-zealous grand jury 
of the county could be quashed all around. Seri- 
ously speaking we think the course of Mayor Grace’s 
friends most demoralizing, and that it would have 
been far better in the interests of public decency and 
morals that Mayor Edson should have been per- 
mitted to appoint to office the worst elements of 
society than that Mayor Grace should have gained 
the day by the methods chosen by his advisers. 
What the unfortunate tax payers of New York city 
must think of its judicial machinery, is the worst 
aspect of this whole affair, If there is any powerin 
the State to call all the participants to a rigid account 
it should be immediately invoked, for a more seriously 
wicked and vulgar display has never been seen in 
the solemn halls of justice. If this sort of thing is 
permitted to go on uuchallenged by the powers of 
the State we may as well give ourselves over to an- 
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archy and confusion, for it will soon be upon us in 
the direst forms. The lawyers who invented this 
process of throttling their political opponents are 
open to the gravest censure at the hands of all re- 
spectable law-abiding men. 


It may be possibly thought that we are inclined to 
bestow more attention upon some of the objectors 
to codification than their objections intrinsically 
merit, and there is force in this suggestion, But when 
the New York City Bar Association sees fit to pro- 
mulgate the social theories of such neo-philosophers 
as Mr. J. Bleecker Miller it magnifies them into 
prominence, and we may be excused from dwelling 
upon them. Mr. Miller detects latent incendiarism, 
social retrogressions to barbarism, and lynch law 
in codification, and he avows it, and the associa- 
tion deliberately prints it. Now gentlemen with 
conclusions so radical as these are bound to furnish 
facts or else they are open to the suspicion that their 
theories are examples of false induction. We deny 
that any of the conditions of our political society 
warrant any such notions as those in the awful 
horoscope of the gloomy introspective Mr. Miller. 
The inventors of radical social theories should be- 
fore announcing them subject them to the methods 
pursued by the other professors of social science, 
experiment and verification. The fashionable modern 
philosophy of Spencer, Fiske, Maine and other re- 
condite thinkers is the result of laborious research 
into the facts of social evolution and of the in- 
ductive method in scientific research. It is nota 
philosophy of high sounding terms and hasty con- 
clusions only; but this is generally conceded and 
need not be emphasized. If anybody thinks he can 
palm off on an intelligent American public a new 
social theory produced off-hand out of a superficial 
German mysticism, half understood, and the mere 
terms of modern English philosophy wholly misap- 
plied, heis greatly mistaken. We have no patience 
with quackery in any profession, and a learned asso- 
ciation which sees fit not only to tolerate on its 
records, but to print such hasty generalizations as 
those of Mr. Miller, well deserves to share in the 
ridicule which Moliére bestowed on the French 
doctors of the seventeenth century. If the City 
Bar Association will spare the public any more 
theories such as that codification leads to lynch law 
we shall then be able to spare our space for more 
important matters. 


We fully agree with the Virginia Law Jounal, 
that the judges ought not to make the head-notes 


for their reported decisions. The Journal says: 
‘“‘Tt does not follow that the man who does the work 
is best qualified to interpret it and state its results 
with accuracy and conciseness, any more than it 
follows that a great author must be also a great 
critic and analyst. The two things require differ- 
ent faculties of mind ; and while it is not impossible 
that these faculties should unite in an individual 
we believe it is very rarely the case that they do, 
since they are in fact somewhat antagonistic. One 
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of the first requisites— indeed, an indispensable 
requisite — of a good reporter is the power of con- 
densation, which is universally conceded to be one 
of the rarest faculties of the human mind. Without 
this faculty, well developed, no man can be a really 
good reporter; but a man may be a really great 
judge with little or none of it. That it is, in fact, 
rarely met with among the judges will be conceded 
by our contemporary if he will recall the intermin- 
able subject of ‘ Judicial Prolixity,’ about which so 
much has been said, and so much yet remains to be 
said, in the legal press. And it is not surprising 
that this should be so. The mental habitat of the 
judges (so to speak) is upon the broad fields of lega) 
principles, and their daily occupation is the apply- 
ing of those principles to the facts of the particular 
case before them, and stating the results in general 
terms. The habits of mind thus induced do not 
tend to condensation or rigid analysis, but rather 
the contrary. The judges create, they do not take 
to pieces. The reporter, on the other hand, is (or 
ought to be) a skilled specialist, an ana.yst, whose 
sole duty it is to take the work as he finds it, reduce 
it to its constituent elements, and out of these pro- 
duce the minutest possible photograph of the whole, 
which shall yet show every feature of the decision. 
Such work, whatever one’s natural facilities, re- 
quires special training and long practice. We are 
opposed to the judges as reporters of their own de- 
cisions. They are, almost without exception, busy, 


hard-working men, with fully as much of labor and 


responsibility upon them as they ought to be re- 
quired to bear. If, as is paradoxically true, they 
write long opinions because they have not the time 
to write short ones, we hardly know how they would 
fare if required to make the head-notes to their own 
decisions; but we ought to know by anatogy what 
sort of head-notes they would make.” This states 
the case very admirably. The nead-notes prepared 
by the judges are not among the worst, but they 
certainly are not the best. They are generally too 
diffuse ; state the logical processes by which the con- 
clusion is arrived at; and state the general princi- 
ples of which the case is an exception or modifica- 
tion, or the exceptions and modifications to the 
cease. In short, the judge is generally too anxious 
to put his best foot forward in the syllabus, instead 
of stating the bare point. We have seen an evi- 
dence of these tendencies of the judges in their cor- 
rections of the proposed head-notes of the reporters. 
They are always for amplification and hedging- 
about, and very seldom fail to make the reporter's 
work worse than it was. Let not the judges go be- 
yond their bench; they are no reporters, 


Mr. Ernest J. Miller, of this city, has recently read 
before the Albany Institute a very interesting and 
learned essay on ‘‘ London Stone.” Mr. Miller gives 
the following account of the ‘* Lawless Court,” held 
on King’s Hill, in Rochford, Essex: ‘‘It is called 
lawless because it 1s held at an unlawful or lawless 
hour, meeting at night time instead of day time. 





The tradition is that it was so held because the 
feudal lords were adverse to free open courts, and 
the tenants had to take the best steps possible to 
evade the lords’ laws and still keep up their old insti- 
tutions. The steward and suitors whispered to each 
other; they have no candles or any pen or ink but 
use a coal instead; and he that owes suit or service 
thereto and appears not, torfeits to the lord double 
his rent for every hour he is absent. This court is 
not obsolete even now; for in 1868 Mr. W. H. Black 
attended its meeting and gives an account of it, 
which is published in the proceedings of the Society 
of Antiquaries. Before the court opened the fol- 
lowing lines were spoken, which Mr. Black trans- 
lates from the hopelessly corrupt Latin of the court 


roils: 

*The court of the lord the king 
Called the court without law, 
Holden there 
By the custom thereof 
Before sunrise, 

Unless it be twilight, 

The steward alone 

Writes nothing but with coals, 

As often as he will, 

When the cock shall have crowed. 
By the sound of which only 

The court is summoned. 

He crieth secretly for the king 

In the court without law; 

And unless they quickly come, 
They shall the more quickly repent; 
And unless they come secretly 
Let not the court attend. 

He who hath come with a light, 
They are taken in default, 

The court without care — 

The jury of injury.’” 


Contradictory reports reach us about the health of 
Chief Justice Waite. It would seem that his illness 
although serious is not so critical as was at first rep- 
resented. At all events there is no excuse for the 
indecent speculations upon his possible death before 
the 4th of March, and the assignment of his office 
which the partisan newspapers have published, It 
is hoped that the honored chief will be spared many 
years to continue the example which he has set of 
an able, dignified, impartial and modest administra- 
tion of his great office. 


NOTES OF CASES. 

N Philadelphia, Wilmington and Baltimore R. Co. 
v. Hoeflick, Court of Appeals of Maryland, Oct. 
1884, 18 Rep. 822, it was held that the fare of a 
child in charge of a passenger on a railroad train is 
properly chargeable to the passenger, and if the lat- 
ter refuses to pay it both may be ejected from the 
train, though the passenger had paid his fare. The 
court said: ‘‘ The plaintiff had paid her own fare, 
and the defendant had no right of course to eject 
her from the train, unless there was a contract, ex- 
press or implied, on her part co pay the fare of her 
younger sister. There is no evidence of an express 
contract, and if one is to be implied it must be on 
the ground that the younger sister was under her 
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charge, and being under her charge and thus respon- 
sible for her presence in the car, it was her duty to 
see the fare was paid. The defendant was under 
no obligation, of course, to carry the younger sister 
without being paid a reasonable compensation, and 
if she was under the plaintiff’s charge it is but fair 
and reasonable to hold her responsible for the fare. 
Under such circumstances the law would imply an 
agreement on her part to pay the fare of the child, 
and if she refused to pay it, the defendant had the 
right to put off both, the plaintiff and the child — 
the plaintiff, because she had not complied with the 
contract on her part implied by law, and the child, 
because the company was not required to carry it 
unless its fare was paid according to the rules and 
regulations of the company.” 

In Crocker v. McGregor, 76 Me. 282, an action for 
an injury to the plaintiff by the fright of her horse, 
by steam escaping from the defendant’s mill, situ- 
ated on the margin of the public highway, held, that 
evidence was admissible to show that other horses, 
ordinarily safe, when driven by it on other occasions 
ashort time before and after, when the construc- 
tion and use of the mill were the same as when the 
plaintiff was injured, were frightened by it. The 
court said: ‘‘ The issue was, whether the mill as 
constructed and used, with the steam escaping into 
the way, was a nuisance to the public travel. Evi- 
dence showing that it naturally frightened ordinary 
horses when being driven by it, was competent to 
show its effect upon the public travel, its character 
and ius capacity to do mischief. Its effect on horses 
was not dependent upon the acts of men, which may 
be the result of incapacity or negligence, but was 
caused by action of the inanimate thing upon an 
animal acting from instinct. It was not to show 
that other parties were injured at the same place by 
the same cause, and is therefore distinguishable 
from cases against towns for injury from defects in 
a highway, in which this court has held that evi- 
dence of accidents to others at the same place is in- 
admissible, because it raised too many collateral 
issues. Here the only issue is the effect of the sight 
and sound of the steam upon ordinary horses, as 
tending to show that travel over the way was thereby 
rendered dangerous. Jill v. P. & R. Railroad Co., 
55 Me. 439; Burbank v. Bethel Steam Mill Co., 75 
id. 873; 8. C., 46 Am. Rep. 400. We think the 
competency of the evidence rests upon the same 
principle as evidence, in actions against railroad 
corporations for damage by fire, alleged to have been 
set by coals or sparks from a passing locomotive, 
that the same locomotive, or others similarily con- 
structed and used, have emitted sparks and coals, 
and set fire at other places and on other occasions. 
It tends to show the capacity of the inanimate thing 
to do the mischief complained of. Grand Trunk R. 
Co. v. Richardson, 91 U. 8. 454; Whitney v. Inh’s of 
Leominster, Mass. Supreme Court, not yet reported.” 

In, Kelley v. City of Columbus, Ohio Supreme Court 
Commission, June, 1884, Cin. L. Bull, Supp., it was 





held that a city is not liable for an injury resulting 
from the unsafe or dangerous condition of its lands 
adjacent to a street where the place of danger is so 
far from the street that no iujury can result to per- 
sons in the ordinary and proper use of the street, 
and the fact that a pavement was continuous from a 
sidewalk on a street, over the adjacent lands to the 
place of danger, was not, of itself, an implied in- 
vitation to a person on the sidewalk to go upon the 
adjacent lands. The court said: ‘‘If business is 
carried on upon the lot, or any curiosity kept there 
open to the public, or any inducement or allurements 
held out to the public beyond a mere permission to 
go there, the duty to keep the premises safe arises; 
but if a lot is left unfenced, a person who goes upon 
it by bare permission, because there is no obstruction 
to keep him off, goes at his own risk. Railway Co. 
v. Bingham, 29 Ohio St. 364; 8. C., 23 Am. Rep. 
751; Beck v. Carter, 68 N. Y. 283; 8. C., 23 Am. 
Rep. 175. There is no proof in the case to show 
that there was any thing whatever on the city lot to 
induce or invite any person to go upon or across it 
for any purpose unless for the purpose for which the 
plaintiff went there; ” ¢. ¢., to urinate; ‘‘ nor is there 
any proof that the plaintiff went there upon any 
business with any person there, or for any purpose 
whatever, except to get into the darkness in the 
shadow of the building. If there had been a busi- 
ness room in the building, or upon another part of 
the lot, which would have been an implied invita- 
tion to the public to go there, it still would not help 
the plaintiff when he admits that he did not go 
upon the lot for any such purpose. The fact alone 
that the stone pavement extended from the street 
about twenty feet to the front wall of the first story 
and around the corner of the building about twelve 
feet, along the east side of it, cannot be treated as 
an implied invitation to a person passing along the 
street to turn aside and follow it in the darkness 
across private property, without any purpose or ob- 
ject that could have been foreseen or anticipated by 
the owner of the property. If the pavement beyond 
the limits of the street led to any place where per- 
sons on the street might be expected to go for any 
legitimate purpose, the result would be different. 
The city should not be held to foresee or anticipate 
that persons would leave the sidewalk and go along 
the side of the building for the purpose for which 
the plaintiff went there. And if not, the fact that 
it extended the stone pavement to the open area, or 
if it had extended it much farther, would not have 
been, of itself, an implied invitation to the plaintiff 
or to any passer on the street to use the pavement.” 
See Lang v. Cleveland, etc., R. Co., 78 Ind. 323; 8. 
C., 41 Am. Rep. 572. 


In Socher’s Appeal, Pennsylvania Supreme Court, 
Jan. 1884, 41 Leg. Int. 501, a husband left all his 
property to his wife on her promise to keep it for 
their children. After his death she married again, 
and devised all her property to her second husband. 
Held, that equity had jurisdiction to enforce the 
trust against the second husband, and the children 
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need not be confined to the remedy of ejectment. 
This is in harmony with O'Hara v. Dudley, 95 N 
Y. 403; 8. C., 47 Am. Rep. 53. ° 
aE ENN 
INTER-STATE EXTRADITION. 
II. 


T is noobjection to the granting of the warrant 
that the offense, made a crime or misdemeanor by 

the laws of the demanding State, is not a crime or 
misdemeanor under the laws of the State to which the 
fugitive has fled and from which he is demanded. 
Work v. Corrington, 84 Ohio St. 64; 8. C., 82 Am. 
Rep. 345; People v. Brady, 56 N. Y. 188; Kentucky 
v. Dennison, 24 How. 66; on this point also the dis- 
cussion of the United States Supreme Court is final. 
In Kentucky v. Dennison, Chief Justice Taney on be- 
half of the court disposes of this question in these 
words: ‘* The argument on behalf of the governor 
of Ohio which insists upon excluding from this 
clause new offenses created by a statute of the State 
and growing out of its local institutions and which 
are not admitted to be offenses in the State where the 
Sugitive is found nor so regarded by the general us- 
age of civilized nations, would render the clause 
useless for any practical purpose. For where can 
the line of division be drawn with any thing like 
certainty? Who is to mark it? The governor of 


the demanding State would probably draw one line 
and the governor of the other State another, and if 
they differed who is to decide between them? 


Un- 
der such a vague and indefinite construction the 
article would not be a bond of peace and union but 
a constant source of controversy and irritating dis- 
cussion.” It is also necessary to inquire what pre- 
liminary steps must be taken to justify the executive 
in complying with the requisition. The act of 1793 
requires the executive of the demanding State to 
produce tothe governor of the State upon which the 
demand is made ‘‘ a copy of an indictment found or 
an affidavit made before a magistrate of any State 
or Territory” charging the fugitive with having 
committed treason, felony or other crime and duly 
authenticated by the executive. In construing this 
provision of the statute the courts have uniformly 
held that the requisition must be founded upon an 
authenticated copy of an indictment, information 
or affidavit, and that the mere statement by the 
governor of the demanding State that the fugitive 
stands charged with a crime in the State is insuffi- 
cient. Jn re Doo Woon, 18 Fed. Rep. 898; Soloman’s 
case, 1 Abb. Pr. (N. 8.) 347;. Matter of Rutter, 7 id. 
67; Hx parte Pfizer, 28 Ind. 451; Ex parte Thornton, 
9 Tex. 635. 

The affidavit, information or indictment should 
be duly authenticated by the executive. Solomon’s 
case, 1 Abb. Pr. (N. 8.) 347. It should also appear 
that the fuyitive is charged with a crime in the de- 
manding State. Ex parte Lorraine, 10 Nev. 63. 
However it is not necessary that there should be an 
authenticated copy of an indictment or affidavit, al- 
though the act does not in express terms authorize 
the granting of the warrant upon any other evidence 





of the fugitive’s guilt. It is sufficient if an authen- 
ticated copy of an information is produced. In re 
Hooper, 52 Wis. 702; State v. Hufford, 28 Iowa, 391. 
In the first case the court speaking through Mr, 
Justice Cole say: ‘* While the act of Congress speaks 
of an indictment found or an affidavit made before 
a magistrate, yet I do not think it was intended 
to exclude a case where the charge is in the form of 
a criminal information.” It is no objection to the 
warrant that the indictment on which it is pred- 
icated is technically insufficient. The court will 
not inquire into its sufficiency, provided it appears 
to charge an offense made a crime by the laws of 
the demanding State. Davis's case, 122 Mass. 324; 
In re Voorhes, 32 N. J. L. 141; In re Greenough, 31 
Vt. 279; In re Clark, 9 Wend. 212. Jn People v. 
Brady 56 N. Y. 182, the court held that an affidavit 
which did not set forth facts sufficient to constitute 
a crime at common law as that law had been inter. 
preted by the courts of that State, was not sufficient 
to sustain an executive warrant for the apprehension 
and surrender of the fugative, the court saying: “It 
is a reasonable rule supported by obvious consider- 
ations of justice and policy that when a surrender 
is sought upon proof by «affidavit of a crime the 
offense should be distinctly and plainly charged.” 
The affidavit or indictment should state that an of- 
fense was committed within the demanding State. 
Matter of Heyward, 1 Sandf. 701; Lv parte Douaghey, 
2 Pitts. 166; He parte Smith, 3 McLean, 121. It 
must also appear by affidavit that the alleged fugi- 
tive has fled from the demanding State. Matter of 
Heyward (supra); Ex parte Smith (supra); Hartman 
v. Aveline, 63 Ind. 344. The court on habeas corpus 
has the right to determine whether the party de- 
manded is in fact a fugitive from justice, and the 
decision of the executive on this point is not binding 
on the judiciary. Jones v. Leonard, 50 Iowa, 106; 
8. C., 32 Am. Rep. 116. In this case the court held 
that ‘‘a citizen and resident of one State charged in 
a requisition with constructive commission of crime 
in another State from which in fact he has never 
fled is not a fugitive from justice, and the determi- 
nation of the governor as to the sufficiency of the 
facts alleged is not conclusive.” 

Of course where on habeas corpus all the papers on 
which the warrant is founded are produced, the 
court has the right and is bound to pass upon their 
sufficiency to justify the granting of the warrant. 
People v. Donohue, 84 N. Y. 488; People v. Brady, 
56 N. Y. 182. But cases may arise in which the 
executive may refuse to submit such papers to the 
court. That the production of such papers on the 
hearing cannot be compelled appears to be well set- 
tled by the authorities. State v. Burgine, 4 Har. 
(Del.) 572; Leary’s case, 6 Abb. N. C. 48; In re 
Leary, 10 Benedict 197. In the event of the papers 
being withheld, must the warrant recite all the nec- 
essary facts? That it should cannot be seriously 
questioned. Jn re Jackson, 2 Flip. C. C. 183; In re 
Doo Moon, 18 Fed. Rep. 898; Ex parte Thornton, 9 
Tex. 635; People v. Donohue, 84 N. Y. 488. Where 
the warrant does recite all the essential facts, can 
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they be disputed, or is the statement in the warrant 
conclusive upon the court? That the recitals are at 
feast prima facie evidence that the facts are true is 
conceded by all the authorities. People v. Pinker- 
ton, 77 N. Y. 245; Davis’s case, 122 Mass. 324; 
Brown’s case, 112 id. 409; Kingsbury’s case, 106 
id. 223. The majority of the cases goes even fur- 
ther and hold that the recitals in the warrant are 
conclusive upon the court and cannot be contro- 
verted. People v. Pinkerton, 17 Hun, 199; State v. 
Burgine, 4 Har. (Del.) 572; In re Leary, 10 
Ben. 197; People v. Donohue, 84 N. Y. 488. Where 
the offense with which the fugitive is charged was 
not at common law a crime, the courts of the State 
upon which the demand is made can have no evi- 
dence of its constituting a crime unless it is declared 
to be a crime in the indictment or affidavit, or unless 
the statute law making it a crime is proved before 
the court as any other fact. In such a case, the court 
having no proof before it that the party had com- 
mitted a crime, would of course be compelled to dis- 
charge the prisoner. State v. Swoop, 72 Mo. 899. 
But if the offense is described in the papers as a 
crime this will be sufficient. Jn re Hooper, 52 Wis. 
699; Tullis v. Fleming, Adm’r., 69 Ind. 15. It is 
not necessary that the party should have left the 
demanding State for the purpose of escaping prose- 
cution in order to constitute him a fugitive within 
the meaning of the Constitution. It is sufficient 
that he has actually left the State in which the 
offense was committed. This renders him a fugitive 
even though the State to which he goes is the State 
in which he resides, and he returns to it for the sole 
purpose of returning to hishome. People v. Pinkerton, 
17 Hun, 199; Adam’s case, 7 Law Rep. 386; Kings- 
dury’s case, 106 Mass. 227. Until the most extraor- 
dinary decision of the United States Circuit Court 
for the district of California (In re Robb, 19 Fed. 
Rep. 26) it had been supposed by both bench and 
bar that the right of the State courts to pass upon 
the legality of the arrest under an inter-State extra- 
dition warrant was not open to discussion, The 
State courts had in many instances discharged par- 
ties held under such warrants when brought before 
them on habeas corpus. In not one of the reported 
cases has the want of power to inquire into and de- 
termine the lawfulness of the detention under such 
a warrant ever been even remotely hinted at by coun- 
sel. And the doctrine is now authoritatively settled 
in accordance with the uniform practice and almost 
universal opinion on the subject. Robb v. Connolly, 
4 Sup. Court Rep. 544. In referring to the case in 
the Circuit Court, the court say; ‘‘ It is proper to 
say that we have not overlooked the recent elaborate 
opinion of the learned judge of the Circuit Court of 
the United States for the district of California in 
In re Robb, 19 Fed. Rep. 26. But we have not been 
able to reach the conclusion announced by him.” 
To what extent the fugitive who has been extra- 
dited under the provision of the Constitution can 
be held by the demanding State and tried for other 
offenses it would be supererogatory to state in this 





article as the authorities on that subject have been 
carefully collated and reviewed in the Central Law 
Journal of July 11, 1884, (see page 22 of vol. 19). 
The case of State v. Stewart in that article is incor- 
rectly cited. It is reported in 19 N. W. Rep, 429, 
and not in 11 N. W. Rep. 430. 

It is not necessary that a warrant for the arrest of 
the fugitive should have been issued in the de- 
manding State. Tullis v. Fleming, Adm’r., 69 Ind. 
15. In this case the prisoner claimed that he should 
have been discharged because it did not appear that 
a warrant had been issued in the demanding State 
upon the charge contained in the affidavit. This 
claim was adjudged by the court to be untenable, 
the court saying: ‘‘ There is nothing either in the 
act of Congress or in the act of this State upon the 
subject of fugitives from justice which requires that 
a warrant shall be issued for the fugitive upon the 
charge against him before his return can be de- 
manded from the State or Territory to which he 
may have fled.” The District Commissioner for the 
western district of Michigan held, Jn re Jackson, 2 
Flip. C. C. 183, that the mere statement by the ex- 
ecutive of the demanding State that the party is a 
fugitive from justice is not sufficient to authorize 
the governor of the State on which the requisition 
is made to arrest and surrender the alleged fugitive. 
The court very properly decided that the fact of 
fleeing must be established by competent evidence. 
Judge Withey, in his opinion, says: ‘‘ Now it isman- 
ifest that before the executive of Michigan is author- 
ized to issue bis warrant to cause to be arrested and 
secured a person charged in another State with a 
crime, it should be shown by evidence making a 
prima facie case that such person has fled from the 
demanding State. This should be shown by com- 
petent evidence, as the fact of fleeing lies at the 
foundation of the right to issue a warrant of extra- 
dition. The certificate of the demanding governor is 
no evidence of the fact. Neither the act of Congress 
nor any rule of evidence makes his certificate evi- 
dence of such fact. The mere fact that a citizen of 
Michigan has been charged with crime and indicted 
in another State is not legally sufficient to author- 
ize the arrest and extradition of such citizen. He 
may be charged with crime and indicted in a State 
into which he has never entered, or was never in 
and from which therefore he never fled. It is as 
essential to the right of arrest and extradition to 
prove to the satisfaction of the governor of Michigan 
that the person charged with crime has fled from 
justice as to prove that he is charged with crime in 
such other State. * * * Noprovisionis made as 
to the method of proving that the person demanded 
as a fugitive has fled from justice, * * * The 
evidence that the person has fled from justice must 
be not only satisfactory to the governor but must be 
legally sufficient before the executive authority can be ex- 
ercised. We cannot act upon rumor nor upon the 
mere representation of a person, nor upon the de- 
manding governor’s certificate. It should be sworn 
evidence such as will authorize a warrant of arrest 
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in any other case.” To same effect Hartman v. Ave- 
line, 63 Ind. 344. The court, in this case of Jackson’s 
seems to have inclined to the opinion that the arrest 
would have been legal even though the governor 
had acted on the mere statment of the executive of 
the demanding State, provided the warrant had re- 
cited that it had been satisfactorily shown that the 
person arrested was a fugitive from justice from the 
demanding State. This opinion was of course based 
on the cases which decide that where the governor 
sees fit to withhold the requisition papers, the re- 
citals in his warrant are not open to contradiction 
on habeas corpus. On this point the court says: 
“Had the Governor of Michigan stated in his war- 
rant of arrest and removal that it has been satisfac- 
torily shown to him that Jackson had fled from 
justice, or was a fugitive from justice from Massa- 
chusetts, such statement would be prima facie suffi- 
cient and possibly conclusive. There are judgments, 
which seem well considered, holding the warrant 
would, if prima facie sufficient, be conclusive, and 
that courts will not go behind it in such cases,”’ 

Neither the executive nor the judiciary will try 
the question of guilt if the fugitive is legally charged 
with acrime in the demanding State, the requisition 
will be granted and the courts will not on habeas 
corpus pass upon the truth of the charge. Hartmann 
v. Aveline, 63 Ind. 844; Nichols v. Cornelius, 7 id. 
611; Robinson v. Flanders, 29 id. 10; People v. Brady, 
56 N. Y. 182. 

The constitutionality of the act of 1792 and the 
power of Congress to legislate generally on the sub- 
ject of inter-State extradition was settled in the 
case of Prigg v. Commonwealth of Pennsylvania, 16 
Pet. 539. The Constitution and laws of the United 
States being the supreme law of the land, all State 
legislation repugnant to the Constitution or the act 
of Congress on this subject will of course be void. 
Indeed Judge Story, in the case above cited, asserts 
the invalidity of all State legislation on the subject 
whether repugnant to the Constitution and laws of 
the United States, or not, provided Congress has 
in some manner regulated the matter. He says at 
page 617: ‘‘For if Congress have a constitutional 
power to regulate a particular subject, and they do 
actually regulate it in a given manner and in a cer- 
tain form, it cannot be that the State Legislatures 
have a right to interfere, and as it were by way of 
complement to the legislation of Congress to pre- 
scribe additional regulations and what they may 
deem auxiliary provisions for the same purpose. In 
such a case the legislation of Congress in what it 
does prescribe manifestly indicates that it does not 
intend that there shall be any farther legislation to 
act upon the subject-matter. Its silence as to what 
it does not do is as expressive of what its intention 
is as the direct provisions made by it. This doctrine 
was fully recognized by the court in the case of 
Houston v. Moore, 5 Wheat. Rep. 1, 21, 22; where it 
was expressly held that where Congress had exer- 
cised a power over a particular subject given them 
by the Constitution st is not competent for State leg- 





islation to add to the provision of Congress upon that 
subject; for that the will of Congress upon the whole 
subject is as clearly established by what it had not 
declared as by what it has expressed.” This ques- 
tion however was not before the court and the de- 
cided weight of authority is against Judge Story’s 
dictum and it would seem to be indefensible on 
principle. Commonwealth v. Tracy, 5 Mete. 536; 
Ex parte Cubreth, 49 Cal. 436; Robinson v. Flanders, 
29 Ind. 10; Ex parte Smith, 3 McLean, 121; Hx parte 
White, 49 Cal. 433; Ex parte Rosenblat, 51 id, 285. 
See also Commonwealth v. Hall, 9 Gray, 262. It ap- 
pears that all the justices who concurred with 
Judge Story in reversing the judgment of the 
Supreme Court of Pennsylvania did not agree with 
him on this question. See opinion of Chief Justice 
Taney at page 632; of Mr. Justice Thompson at page 
635 ; of Mr. Justice Wayne at page 637, and of Mr. 
Justice Daniels at page 672. 

In Ex parte Morgan, 20 Fed. Rep. 298, the United 
States District Court for the western District of 
Arkansas decided that the governor of Arkansas 
had no authority to issue a warrant for the arrest 
and extradition of a fugitive from justice from the 
Territory of the Cherokee Nation, for the reason that 
the executive of a State derives all his authority to 
grant such a warrant from the Constitution and 
laws of the United States, and that they did not 
authorize the issuing of a warrant in such a case. 

Guy C, H. Coruiss. 
a 
CARRIER—FREIGHT CHARGES—PAYMENT 
ILLEGAL RATES NOT VOLUNTARY. 


OHIO SUPREME COURT, OCT. 21, 1884, 


Peters v. MARIETTA & CIN. R, Co.* 


A shipper has a right to have his goods transported at 1egal 
rates over the usual line of a common carrier of such 
goods; and if, to procure the services of such carrier, the 
shipper is compelled to pay illegal rates established by the 
carrier, the payment is not such a voluntary payment as 
will preclude recovering back the illegal charge; nor will 
it preclude such recovery if the payments, by arrange- 
ment of parties, are made at the end of each month. 


_— to the District Court of Scioto County. 


OF 


This case is one of twelve cases, each of which has 
similar facts and questions of law. 

The plaintiffs owned iron blast furnaces for the 
manufacture of pig iron, and the furnaces were located 
along the line of the Scioto and Hocking Valley rail- 
road between Portsmouth and Hamden. All but five 
were built after the construction of the road, and after 
that time all the furnace companies exclusively relied 
upon it for transportation. 

This part of theS. & H. V. R. was purchased about 
December 1, 1863, by the defendant and possession 
taken. By theact of February 11, 1848 (S. & C. 281), 
the C. & H. V. R. Co. was limited in its rate of charges 
for the transportation of freight to five cents per ton 
per mile, as a maximum charge for distances of thirty 
miles or more, and for distances of less than thirty 
miles to ‘‘ reasonable rates.’’ This limitation was not 
on the defendant as to its original road, but it might 


°To appear in 42 Ohio State Reports. 
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charge for the transportation of property “such rates 
of toll as the corporation may determine.” 

After this purchase the defendant claimed the right 
to charge the same rates over the purchased road that 
were charged over its own road, and advanced the 
rates under dates of January 26, 1864, March 7, 1864, 
March 28, 1864, August 1, 1864, September 12, 1864, 
December 12, 1864, and March 16, 1865. This caused 
objection and remonstrance, and in 1867 the suits were 
commenced. 

The petition further avers that plaintiffs were enti- 
tled to have their freight carried at rates limited to be 
charged by the S. & H. V. R. Co., but that the defend- 
ant has disregarded plaintiffs’ rights and has taken ad- 
vantage of plaintiffs’ necessities, and has required un- 
lawful and unjust rates, which plaintiffs have been 
compelled to pay by the necessities of their business, 
and that plaintiffs remonstrated against the unjust 
exactions and protested against the payment of the 
same, and that the defendant, although requested so 
to do, has neglected and refused to account with the 
plaintiffs as to the payments in excess of legal rates, 
and that defendant has so received to and forthe use 
of the plaintiffs the several sums of money set forth in 
the exhibit, and prays judgment. 

The answer has three defenses: The first denies that 
the defendant is restricted in charging freight and fare 
to the charter ofthe S. & H. V. R. Co., and claims, as 
purchaser of that road, to be authorized to charge 
any “fair and reasonable rates;’’ the second alleges 
that all sums paid were so paid voluntarily, after the 
services for which the same were demanded had been 
fully rendered, and when defendant’s demand for the 
same could not have been enforced without giving 
plaintiffs a day in court, with full knowledge, or the 
means of knowledge, of the change in the ownership 
of said railroad, and of the charges demanded by the 
defendant for the transportation of the property upon 
its said purchased road, and of all other facts con- 
nected with said demand; and that said sums were 
not exacted as a condition of the performance of said 
service, nor as an inducement of such performance; 
and denies all allegations which charge that the same 
were paid involuntarily or by coercion; and the third 
denies that the sums charged were in excess of 
amounts authorized by the charter of the S. & H. V. 
R. Co., and says the charges so made included com- 
pensation for warehouses, grounds and facilities fur- 
nished, storage, handling, etc. 

The reply to the first defense denies, that as pur- 
chaser of the said road, the defendant has any other 
right or power to charge fare or freight otherwise than 
as prescribed for the original owner, the S. & H. V. R. 
The reply to the second defense denies that the pay- 
ments were voluntary, and avers that they were co- 
erced and illegally exacted by defendants. The reply 
to the third defense denies defendant’s right to charge 
for any thing but transportation. 

The defendant demurred to the first defense. The 
demurrer was sustained in the Court of Common Pleas 
and in the District Court, and came to this court on 
the question whether the M. & C. R. Co. is restricted 
on this purchased branch in charging for freight; and 
the judgment below was reversed for error in sustain- 
ing thedemurrer. Campbell v. M. & C. R. Co., 2 
Ohio St. 168. This court held that section 12 of the 
act of February 11, 1864, applied to the case, and sent 
it back to the court below for further proceed- 
ings. 

The cases were then sent to a special master to take 
testimony and report. The master took the evidence 
and reported it, and found and reported certain rates 
“to be reasonable rates for the distances named dur- 
ing the period covered by the report;’’ and that from 
and after March 28, 1864, the defendant had charged 





plaintiffs rates in excess of legal rates allowed by the 
charter of the S. & H. V. R., and that from March 28, 
1864, to February 1, 1867, the plaintiffs paid defendant 
excessive and illegal charges, and *‘ that the payment of 
such excess was compulsory in the sense that plaintiffs 
and defendant did not stand ona footing of equality, 
that said sums exacted were illegal and unauthorized, 
and that plaintiffs were required to pay the same to pro- 
cure the transportation of their property, without 
which the plaintiffs in each of said cases, by reason of 
their manufacturing business, would have suffered 
great loss.”’ 

The Court of Common Pleas from the report and 
evidence, also found ‘that said payments in excess of 
rates authorized by law, and inclusive of interest to 
the first day of the present term, amount to the sum 
of $——, but that the payments were voluntarily made 
and under such circumstances that they cannot be re- 
covered back,’’ and rendered judgment for the de- 
fendant. Plaintiffs excepted, afd the cases are here on 
their bill of exceptions. 


Edward F. Hunter, W. A. Hutchins and M. A. 
Daugherty, for plaintiff in error. 


McClintick & Smith and Harrison, Olds & Marsh, for 
defendant in error. 


Fouuett, J. The plaintiffs aver that the defendant 
from time to time has received to and for the use of 
the plaintiffs several sums of money specified and set 
forth in tabular statements; and that the several sums 
so received were for freight charges in excess of legal 
rates. It isadmitted that the amounts charged were 
paid. 

The matters set up in the first defense were disposed 
of by this court in Campbell v. M. & C. BR. Co., 23 Ohio 
St. 168, by holding: ‘‘ Where the railroad of one com- 
pany is purchased by another railroad company, in 
pursuance of a statute authorizing the purchase, in the 
absence of any provision of law to the contrary the 
road passes to the purchasing company subject to the 
same restrictions and limitations as to rates charge- 
able for transportation as attached to itin the hands of 
the vendor.”’ Andsection 12 of the act of February 
11, 1848, governs this case. 

In that case this court also held that: ‘‘ Where a 
railroad company is authorized to demand and receive 
compensation for transportation of property ‘not ex- 
ceeding five cents per ton per mile, where the same is 
transported a distance of thirty miles or more, and in 
case the same is transported for a less distance than 
thirty miles, such reasonable rate as may be from time 
to time fixed by the company,’ it is unreasonable as a 
matter of law, that the company should fix a greater 
sum fora less distance than thirty miles than the 
maximum allowed for full thirty miles.” 

In Smith v. P., Ft. W. & C. Ry. Co., 23 Ohio St. 10, 
this court also held: ‘‘ Whether the rate of passenger 
fare fixed by a railroad company under section 12 of 
the act of February 11, 1848 (S. & C. 271), for distances 
less than thirty miles, be reasonable or not, is a ques- 
tion of fact for the jury to be determined under such 
instructions by the court as the circumstances of the 
particular case may require.”’ 

In that case Mcllvaine, J., said: ‘* Whenever there- 
fore the determination of the question whether the 
rate be reasonable involves the necessity of hearing 
testimony, it falls within the province of the jury.” 
We think the reasonableness of the freight fare may 
be determined in the same manner. 

In this case the special master heard the testimony 
and found the facts, and also reported the evidence, 
and from the peculiar facts of the case the master 
found acertain amount due for ‘“‘ the payments in ex- 
cess of rates authorized by law;’’ and the court be- 
low, from the same evidence, found the same facts, 
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and added interest to that amount, and found a defi- 
nite sum. These findings seem conclusive; and 
whether or not these particular findings be before this 
court for review, the majority of the court think there 
was no error in finding that such payments were for 
charges in excess of rates authorized by law. The de- 
fendant should have known what were legal rates and 
should have charged no more. 

The plaintiffs have paid to defendant these illegal 
charges—imoney unjustly obtained; and the remain- 
ing question is, can the plaintiffs recover back the 
same? 

The defendant denies the plaintiffs’ right to recover 
back, on the ground that these illegal charges ‘‘ were 
so paid voluntarily after the services for which the 
same were demanded had been fully rendered and 
performed,” ete. 

The plaintiffs paid the charges for each month at the 
eud of the month, and as the plaintiffs and defendant 
did not stand on terms of equality, they so paid to se- 
cure transportation for the succeeding mouth. The 
defendant prescribed its own rates, and would carry 
the plaintiffs’ freight only at the established rates, 
though these rates were illegal and unreasonable, and 
when as a2 common carrier it’ should have carried this 
freight at legal rates. The special master found that 
“the sums exacted were illegal and unauthorized, and 
plaintiffs were required to pay the same for the trans- 
portation of their property, without which the plaint- 
iffs in each of said cases, by reason of the character of 
their manufacturing business, would have suffered 
great loss.”’ 

The defendant did not require the payments to be 
made in advance of carrying each shipment of freight, 
but the charges of each month were required to be 
paid at the end of the month or future freight would 
not be carried. 

Plaintiffs could compel the defendant to carry their 
freight only by a resort to the courts and at the end of 
litigation. The history of these suits began in 1867, 
and just ending in 1884, shows that plaintiffs could not 
obtain speedy and adequate redress—such as would 
save their business and prevent loss—simply by a re- 
sort to the courts to enforce legal rights. Andas de- 
fendant would not accept the payment of legal rates, 
and required the full paymeut of its illegal charges, the 
plaintiffs complaining and objecting to the «increased 
and illegal charges, were forced to pay them. Their 
choice and volition were compelled. Such payments 
are not voluntary. 

We will refer to some authorities and reasons of this 
position. ‘‘Thecommon principle is that if a man 
chooses to give away his money, or to take the chance 
whether he is giving it away or not, he cannot after- 
ward change his mind; but it is open to him to show 
that he supposed the facts to be otherwise, or that he 
really had no choice.’’ Pol. Prin. Cont. 523. These 
plaintiffs “really had no choice.’’ In 1760, in Moses 
v. Macferlan, 2 Burr. 1005, Lord Mansfield said: ‘‘ This 
kind of equitable action to recover back money, which 
ought not in justice to be kept, is very beneficial, and 
therefore much encouraged. It lies only for money 
which, ex aequo et bono, the defendants ought to re- 
fund. * * * Butit lies for * * * money got 
through * * * an undue advantage taken of the 
plaintiff's situation, contrary to laws made for the pro- 
tection of persons under those circumstances.’’ The 
plaintiffs paid this money in like situation. 

In Parker v. Great Western Ry. Co.,7 M. & Gr. 253,the 
court held that payments made to acommon carrier 
to induce it to do what by law, without them, it was 
bound to do, were not voluntary, and might be recov- 
ered back. Add. Cont. *1043, approves this princi- 
ple. Mr. Justice Matthews, in Swift Co. v. United 
States, 111 U. 8. 29, approves the doctrine, and calls 





it a “wholesome principle.”” Andin Baker v. City of 
Cincinnati, 11 Ohio St. 538, Gholson, J., approves 
the same authority. In Maxwell v. Griswold, 10 How. 
242, the court said: ‘‘ Now it can hardly be meant in 
this class of cases that to make a payment involun- 
tarily it should be by actual violence or any physical 
duress.”’ 

In the case of Railroad Co. v. Lockwood, 17 Wall. 
379, Mr. Justice Bradley says: ‘‘The carrier and his 
customer do not stand on a footing of equality. The 
latter is only one of amillion. He cannot afford to 
higgle or stand out and seek redress in courts. His 
business will not admit of such acourse. He prefers 
rather to accept any bill of lading, or sign any paper 
the carrier presents; often indeed without knowing 
what the one or the othercontains. In most cases he 
has no alternative but to do this or abandon his busi- 
ness.”’ 

In Beckwith v. Frisbie, 32 Vt. 559-566, it was said: 
“To make the payment a voluntary one the parties 
should stand upon an equal footing.” 

This is not a case of individuals dealing with each 
other on terms of equality; nor a case of payment of 
illegal charges to obtain possession of property; nor 
payment of illegal taxes to prevent the sale of prop- 
erty. Here the defendant was a common carrier of 
such freights as plaintiffs had for transportation; the 
State had given the defendant, through its purchase 
of this part of the road, its right to use this road, and 
had limited its rate of charges. The plaintiffs’ busi- 
ness was dependent on transportation by the defend- 
ant, and they were entitled to have their freight car- 
ried at legal and reasonable rates. The defendant 
prescribed rates illegal and unreasonable, and required 
its agents to demand and receive such rates or not to 
carry the freight. Plaintiffs, objecting and protesting 
against the basis and the amount of the charges, paid 
them at the end of each month, and they so paid the 
illegal charges to procure the future transportation of 
their freight. 

The case of Swift Co. v. United Stutes, 111 U. S. 22, is 
very much like this. There the commissioner of in- 
ternal revenue had acted upon a wrong basis in charg- 
ing stamps for friction matches. The Swift Co. gave 
orders for stamps, and paid for each purchase within 
sixty days from the delivery of the stamps; and thus 
dealt from 1870 to 1878. No protest had been made by 
the company, though years before, in 1866, a member 
of the company ‘ made repeated protests to the officers 
of the Internal Revenue Bureau against the methods 
of computing commissions ’’ in similar cases. 

The court held: ‘‘A course of business and a period- 
ical settlement between the commissioner of internal 
revenue and a regular periodical purchaser of revenue 
stamps, entitled by statute to commission on his pur- 
chases, payable in money, which shows that the com- 
missioner asserted and the purchaser accepted that 
the business should be conducted upon the basis of 
payments of the commissions in stamps at their par 
value instead of in money, does not preclude the pur- 
chaser from asserting his statutory right, if he had no 
choice, and if the only alternative was to sulmit to an 
illegal exaction or discontinue his business.”” And the 
court also held: ‘‘ When the commissioner of internal 
revenue adopted a rule of dealing with purchasers 
of stamps which deprived them of a statutory right to 
be paid their commissions in money, and obliged them 
to take them in stamps, and made known to those in- 
terested that the rule was adopted and would not be 
changed, the rule dispensed with the necessity of 
proving in each instance or complying with it that the 
compliance was forced.”’ 

Mr. Justice Matthews said: ‘‘No formal protest 
made at the time is by statute a condition to the pres- 
ent right of action, as in cases of action against the 
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collector to recover back taxes illegally exacted ;’’ and 
the court did not require any protest. The rule was 
adopted by the commissioner, and would not be 
changed on further application; and business could be 
transacted only on that footing; and they paid within 
sixty days. Here the rates were fixed by the defend- 
ant, and the shipper must pay or forego shipment, and 
plaintiffs paid within thirty days. In principle the 
cases are alike. 

In McGregor v. Erie Ry. Co., 35 N. J. L. 89-113, 
plaintiff recovered back from defendant certain mon- 
eys unlawfully demanded and taken for transporta- 
tion of merchandise from Paterson to Jersey City. 
Bedle, J., said: ‘“* In these cases there was no express 
refusal, but I do not consider it necessary that the re- 
fusal should be express. It is sufficient if the person 
bas just and reasonable ground to apprehend that un- 
less the money is paid his goods will rot be carried, or 
will be withheld. Where a corporation or person has 
the power to refuse a right to which a party is entitled, 
unless he complies with an unjust demand, they do not 
stand on an equal footing.’’ And the court held: 
“But when they are not on an equal footing, and 
money is paid not by compulsion of law, but by com- 
pulsion of cireumstances—-as when it is paid to release 
goods from illegal restraint, which cannot otherwise 
be reasonably effected, or to compel the performance 
of a duty by others in order to enjoy or obtain a right 
—it may be recovered back. Under this head may be 
classed moneys paid under color of title or charges on 
turnpikes and railroads.”’ 

“Courts will not be illiberal in allowing a person to act 
upon his reasonable apprehension of such refusal, 
where the circumstances fairly show that unless he 
does so submit to the demand, his right will be with- 
held.” 

In Lafayetie & Indianapolis R. Co. v. Pattison, 41 
Ind. 312, the excessive charges were recovered back. 
The syllabus contains the following: ‘“‘ During the re- 
bellion A. had a contract to furnish the government 
with a certain number of beef cattle during two 
months, and for the purpose of filling such contract, 
went to Chicago and made a contract with a railroad 
company to ship cattle for him to Indianapolis at $65 
per car; and leavingan agent to ship, he returned to 
Indianapolis to receive the cattle. The cattle of the 
first shipment of two carloads were sent to the cattle 
yard of A., and after a few days a bill for $201.02 was 
sent to A., which he refused to pay, and informed the 
agent of the railroad company that he had a contract 
for the shipment at $65 per car; the agent denied 
knowledge of any such contract, and insisted that the 
bills must be paid as presented, and that he would not 
deliver any future car loads of cattle until the freight 
was paid, ashe made it up from the way bills, and 
that the bills included other things besides freight, 
which he could not itemize. It was agreed that A. 
should pay under protest, and also future freight, and 
the cattle should be delivered as they arrived,and A. 
should’reserve the right to recover any sum so paid 
unjustly. In pursuance of this agreement the agent 
delivered the cattle at the yard of A. as they arrived 
from time to time, and assoon as the bills were pre- 
pared they were paid by A. 

“ Held, that the payments were not voluntary, and 
that A. could recover all sums so paid in excess of his 
contract price.”’ 

And Buskirk, J., says: “ We are of opinion that the 
money so paid could be recovered back if there had 
been no valid agreement that it might be. While the 
appellants were not in the actual possession of the cat- 
tle of the appellee, they possessed such power and con- 
trol over the shipment and delivery thereof as gave 
them an undue advantage over the appellee, and the 











necessity of the appellee was so great and pressing as 
to deprive him of the freedom of his will.” 

The case of Chicago & Alton R. Co. v. C., V.& W. 
Coal Co., 79 Til. 121, is as follows: ‘Certain individ- 
uals constructed arailroad twelve miles long, extend- 
ing from acoal mine, belonging toa coal company, to 
a station on the Lllinois Central Railroad, and on the 
30th of April, 1869, they sold the same to a railroad 
company, and turned it over to them, and on the same 
day the company purchasing it turned it over to an- 
other railroad company. The last-named company op- 
erated the road in pursuance of the contract of sale be- 
tween the first owners and the purchasers from them 
for three years, complying with the terms of said con- 
tract as to the rates of freight to be charged to the coal 
company forthe transportation ofits coal. The indi- 
viduals building and selling the road and the coal com- 
pany were the same. Held, that the railroad com- 
pany last purchasing, by taking the road and recog- 
nizing the rates of freight established by the contract of 
sale, adopted the contract, and were bound by its 
terms, and that the coal company could maintain an 
action against them for a breach of it.”’ 

“In such a case, where the coal company had no 
other outlet for its coal, and the railroad company ex- 
acted more freight than by the terms of the contract 
they were entitled to, the coal company should be 
considered as under a kind of moral duress, and the 
payment by them of the freight demanded under such 
circumstances could not be considered voluntary, and 
they would have the right to sue upon the contract, 
and recover back theexcess of freight paid over the 
contract rate.”’ 

Mr. Justice Breese said; ‘It can hardly be said these 
enhanced charges were voluntarily paid by appellees. 
It was acase of ‘life or death’ with them, as they had 
no other means of conveying their coals to the mar- 
kets offered by the Illinois Central, and were bound to 
accede to any terms appellants might impose. They 
were under a sort of moral duress by submitting to 
which appellants have received money from them 
which in equity and good conscience they ought not 
to retain.” 

In Mobile & Montgomery Py. Co. v. Steiner, 61 Ala. 559 
illegal charges for transporting cotton were recovered 
back. The court held: ‘‘The nature of the business 
considered, the shipper does not stand on equal terms 
with the carrier, in contracting for charges for trans- 
portation; and if the shipper pays the rates established 
in violation of law by the carrier rather than forego 
his services, such payment is not voluntary in the le- 
gal sense, and the shipper may maintain his action 
for money had and received to recover back the illegal 
charge.” 

To the objection that the payments were voluntarily 
made, and therefore could not be recovered back, 
Stone, J., said: ‘‘ Railroads have so expedited and 
cheapened travel and transportation; have so driven 
from their domain all competing modes of transporta- 
tion, that the public is left no discretion but to em- 
ploy them, or suffer irreparable injury in this age of 
steam and electricity. They have their established 
rates of charges,aud these the shipper must pay or fore- 
go their facilities and benefits. To object or protest 
would be an idle waste of words. The law looks to 
the substance of things, and does not require useless 
forms or ceremonies. The corporation and the shipper 
are in no sense on equal terms, and money thus paid 
to obtain a necessary service is not voluntarily paid, 
as the law interprets that phrase.” 

The above citations are sufficient. 

The foregoing principles and authorities show that 
the payments made in this case should not be regarded 
as voluntary, and that no principle of equity shown by 
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defendant can aid the defendant in withholding from 
plaintiffs the money so,unjustly obtained by the de- 
fendant. 

There was error in the courts below, and this court 
enters judgment for the plaintiffs for the amount 
found by the court below, together with interest on 
the same from the first day of that term of court, and 
costs of suit. 

Johnson, C. J., concurs in holding that under the 
facts disclosed the excessive charges may be recovered 
back, but he dissents from the construction placed on 
section 12 of the act of 1848, which limits the rate of 
freight to five cents per ton per mile for a distance of 
thirty miles or more, and reasonable rates for less dis- 
tances. He does not think that section applies to 
packages and parcels weighing less than aton, and 
which by the usual custom are not shipped by weight. 

Mellvaine, J., dissenting: I differ from my brethren 
on the weight of testimony in this case. I think the 
payments of illegal rates were voluntary. The pay- 
ments were not made at the time the goods were car- 
ried, but at the end of the month for past freights, and 
I have been unable to find any testimony satisfactorily 
showing that payments were exacted as a condition of 
future freightage, or paid on any reasonable belief 
that future freight would be refused unless payments 
were made. 

Judgment reversed, and judgment for plaintiffs. 


——__>—_—. 


MARRIAGE —ACKNOWLEDGMENT — VOID DI- 
VORCE, 


SUPREME COURT OF CALIFORNIA. 


Rers v. LAWRENCE.* 

A woman living under her maiden name, apart from her 
husband, under a void decree of divorce, and acting and 
representing herself as a single woman, binds herself by 
her acknowledgment of a deed as a single woman. 


CTION on anote and to enforce a lien on land. 
The opinion states the facts. The defendant had 
judgment below. 


Edward J. Pringle, for appellant. 
William Irvine, for respondent. 


Ross, J. The defendant Edwin A Lawrence is the 
father of the defendant Fannie P. Lawrence. The 
latter married one Hiram Hutchinson, in the city of 
San Francisco, on the 13th of April, 1871. In the year 
of 1873 she went to the Territory of Utah for the pur- 
pose of obtaining a divorce from her husband, and on 
the 6th of May of that year filed in the Probate Court 
of Salt Lake county, Utah Territory, a petition in 
which she set forth that Hutchinson deserted and 
abandoned her on orabout the first day of March, 1872, 
and had ever since continued his desertion and aban- 
donment of her, and praying fora decree of divorce 
dissolving the bonds of matrimony existing between 
them. Onthel5th of July, 1873, the court in which 
the proceeding was had entered a decree purporting to 
dissolve the bonds of matrimony existing between Mr. 
and Mrs. Hutchinson, and restoring to the petitioner 
her maiden name. 

From the view we take of the case before us it will 
not be necessary to determine whether or not the de- 
cree of the Probate Court of Utah was validated by 
subsequent congressional action. Upon the entry of 
the decree on the 15th of July, 1873, Mrs. Hutchinson 
resumed her maiden name, and never afterward lived 
with Hutchinson, but has ever since that date lived 
and acted asa single woman, and borne her maiden 
name. 





*63 Cal. 129; 8. C., 36 Am. Rep. 762, 764. 





On the 26th of May, 1874, she was the owner of a cer- 
tain piece of land situated in Alameda county of this 
State, which was her separate property, it having been 
given to her by her father on the occasion of her mar- 
riage. On the day last named she signed a power of 
attorney, very general in its terms, appointing her 
father her attorney in fact to (among other things) 
“lease, let, demise, bargain, sell, remise, release, con- 
vey, mortgage and hypothecate” her said land upon 
such terms and conditions, and under such covenants 
as to him should seem fit. The power as well as the 
certificate of acknowledgment described the constitu- 
ent as “Fannie P. Lawrence, formerly Fannie L. 
Hutchinson,” andthe power was so signed. The cer- 
tificate however did not conform to the requirements 
of our statute prescribing the form for certificates of 
acknowledgment of married women. 

When the power of attorney, so signed and acknowl- 
edged, was received by Edwin A. Lawrence, the latter 
was the owner of various certificates of purchase is- 
sued by the State of California for State lands, on 
which Gustave Reis held a mortgage executed to him 
by Lawrence. <A part of the purchase-money of the 
lands had been paid, but a part of it remained unpaid. 
In due course of time an installment became due. 
Lawrence needed the money with which to make the 
payment. He negotiated with Mr. E. B. Mastick for 
the loan of the required amount on a mortgage he 
proposed to give on his daughter’s land under and by 
virtue of the power of attorney. The power, the 
daughter testified on the trial of this case, she signed 
unwillingly and only after urgent solicitation on the 
part of her father; and in answer to the question 
‘‘why did your father urge you to execute the power 
of attorney to which you have referred?’ she an- 
swered: ‘ Because he said he had payments to make 
on certain lands of bis, and that in case of necessity 
he wished to raise enough money on my property to 
meet that demand; but that he hardly thought he 
would be obliged to do so; but he wished to have the 
paper on hand, so in case of need he could make use 
of it.”’ In endeavoring to obtain money on the 
strength of his daughter’s land, Edwin A. Lawrence 
was therefore but carrying out the purpose had in 
view by both when the daughter gave him the 
power. . 

His negotiations with Mr. Mastick for a loan of the 
required mouey failed of accomplishment on the last 
day allowed for the payment of the installment due 
upon the certificates of purchase. In this extremity 
he applied to Gustave Reis for the loan of the amount 
necessary to make the payment, viz., $4,550. Gustave 
furnished a part of the money, but got the greater 
part of it from Ferdinand Reis, who is the plaintiff in 
this action. The loan was accordingly made, and as 
security for its payment Edwin A. Lawrence executed 
to the plaintiff, Reis, a deed for the Alameda land as 
attorney in fact for Fannie P. Lawrence. At the 
time of this transaction, which took place on the 27th 
of June, 1874, Edwin A. Lawrence repre-ented to Reis 
that his daughter had obtained a divorce from her 
husband in Salt Lake, and had been restored to her 
maiden name. Subsequently, to wit, on the 18th of 
September, 1874, upon application made on behalf of 
the plaintiff Fannie P. Lawrence executed to plaint- 
iffa deed forthe same land described in the deed 
already executed to him by her father as her attorney 
in fact, which deed expressed a consideration of 
$4,500, and contained the clause: ‘This deed is given 
in confirmation of the deed given by me to said Reis 
on June 27, 1874, by my attorney in fact, hereby rati- 
fying and confirming the same.’’ The certificate of 
acknowledgment to this confirmatory deed described 
the grantor as ‘Fannie P. Lawrence (femme sole,,” 
and complied with the requirements of the statute pre- 
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scribing the form of such certificates for others than 
married women, butdid not conform to those in respect 
to the latter. 

The case further shows that in the month of July, 
1877, Hutchinson commenced an action in the District 
Court of Marin county of this State against the de- 
fendant Fannie, for the purpose of obtaining a decree 
dissolving the bonds of matrimony alleged to have ex- 
isted between them since the 13th of April, 1871, on 
the ground that the defendant therein, on or about the 
1st of July, 1872, deserted the plaintiff in that action, 
and from that time forth lived apart from him, and 
denied him all marital rights. After trial the court 
in which the action was brought decreed the plaintiffa 
divorce on the ground stated in his complaint. 

We assume that the Utah decree was invalid. Never- 
theless the fact remains that upon the rendition of 
that decree the defendant Fannie P. Lawrence re- 
sumed her maiden name, and thence hitherto contin- 
ued toact and represent herself as a femme sole. As 
such she signed and acknowledged the power of attor- 
ney to her father for the purpose of enabling him to 
borrow money on the strength of her land. On the 
security of that Jand, and on those representations, 
the father did borrow money, and to secure its repay- 
ment executed to the lender, pursuant to the power, 
adeed forthe premises. Subsequently and in con- 
sideration of that loan, the daughter still acting and 
representing herself as a femme sole, executed as such 
to the lender another deed for the premises, in which 
she recited that it was given in confirmation of the 
deed previously executed by her attorney in fact. At 
this day she seeks to avoid the effect of these convey- 
ances to the injury of the party who parted with his 
money on the strength of her actions and representa- 
tions by saying that she was all along a married 
women, and that the certificate of acknowledgment to 
the instruments executed by her were not in accord- 
ance wth the form prescribed by statute for married 
women inthat they did not recite that she, was ex- 
amined ‘‘ without the hearing of her husband,” a hus- 
band who, according to her petition for divorce filed 
in Utah, had deserted and abandoned heron the Ist 
day of March, 1872, and whom, according to the record 
putin evidence fromthe District Court of Marin 
county, she had deserted and abandoned in July of 
the same year, and between whom no marital rela- 
tions other than the dry, legal relation in fact existed. 
Of course, under such circumstances the reason for 
the rule that requires, in cases of married women, the 
certificate of acknowledgment to recite an examina- 
tion without the hearing of the busband, dves 
nut exist. At least asearly as July, 1872, the defend- 
ant, Annie, lived apart from, and independent of her 
husband. Later on, in 1873, she resumed her maiden 
name, and thence hitherto acted and represented her- 
self as a single woman. In that character she executed 
the instruments in question, and in that character, 
in our opinion, a court of equity ought to regard her 
in the construction of them. As giving support to 
these views,see Richeson v. Simmons, 47 Mo. 20; Rosen- 
thal vy. Mayhugh, 33 Ohio St. 155; Patterson v. Law- 
rence, 90 Ill. 174. 

We find it unnecessary to determine whether the 
rules based on the common law relation of husband and 
wife are to be applied to their full extent in this State 
where the wife is now by statute empowered to dis- 
pose of her separate estate without the consent or con- 
currence of her husband. 

It follows that the plaintiff is entitled to the lien 
prayed for. 

Judgment and order reversed, and cause remanded 
fora new trial. 

Morrison, C. J., Sharpstein and Myrick, JJ., con- 








curred; McKee and Thornton, JJ., dissent. [See 36 
Am. Rep. 762, 764.] 


—_—_4—_______ 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

HIGHWAY—DEFECT—PROXIMITY TO HIGHWAY.—In 
order that the plaintiff should recover it was neces- 
sary that he should show that the defect inthe highway 
‘which caused the injury existed either inthe high- 
way or so immediately contiguons to it as to make it 
dangerous to travel on the highway itself.’’ Sparhawk 
v. Salem, 1 Allen, 30. Alger v. Lowell, 3 Allen, 402; 
Adams v. Natick, 13 id. 429; Puffer v. Orange, 122 
Mass. 389, cited and quoted from. In determining 
whether a defect is in such close proximity as to ren- 
der travellingupon it unsafe, that proximity must be 
considered with reference to the highway ‘‘as travelled 
and used for the public travel,’’ rather than as located. 
Warner v. Holyoke, 112 Mass. 362. While it may be 
impossible to define at what distance in feet and 
inches a dangerous place must be from the highway in 
order to cease to be in close proximity to it, and while 
it must often be a practical question, having regard to 
many circumstances, to be decided by a jury, yet it 
has been held in certain cases as matter of law thata 
jury was not authorized in finding that the dangerous 
place was in such proximity to the highway as to ren- 
der travelling thereon unsafe. Murphy v. Gloucester, 
105 Mass. 470; Puffer v. Orange, ubi supra; Daily v. 
Worcester, 131 Mass. 452, cited. In ull these cases the 
place where the accident happened was reached by 
passing overa level space which intervened between it 
and the highway, yet these defective places were held 
not dangerously contiguous. The case at bar is within 
the rulethus adopted. The causes of the injury to 
plaintiff were the darkness, his failure to keep the car- 
riage path, his travelling on that made by foot passen- 
gers at the extreme edge of the highway as located, and 
the subsequent misconduct of the horse. It cannot be 
said that a bank thirty-four feet from the travelled 
way as used rendered it unsafe to travel thereon. This 
distance was sufficient to provide for those contingen- 
cies which from time to time might render necessary a 
road somewhat wider than that actually travelled. 
Barnes v. Inhabitunts of Chicopee. Opinion by Dev- 
ens, J. 


NEGOTIABLE INSTRUMENT — ILLEGAL CONSIDERA- 
TION—SUPPRESSING CRIMINAL PROSECUTION.—When a 
person is under arrest on a criminal charge, to obtain 
from him and his friends a promissory note in pay- 
ment of an alleged claim under a threat of prosecuting 
the complaint if the note is not given, and under an 
agreement not to prosecute it if the note is given, is in 
violation of law equally whether the accused is guilty 
or not guilty; and the guilt or innocence of the ac- 
cused cannot be tried in this action. Such a proceed- 
ing is an abuse of criminal process, and such an agree- 
ment tends to the suppression of evidence, and impedes 
the due course of public justice. Partridge v. Hood, 
120 Mass. 403; Clark v. Pomeroy, 12 Allen, 557; Bige- 
low v. Woodward, 15 Gray, 560. Gorham v. Keyes. 
Opinion by Field, J. 

(Decided Oct., 1884.] 


NEBRASKA SUPREME COURT ABSTRACT. 

SPECIFIC PERFORMANCE—RESCISSION.—A. purchased 
of B. acertain lot, paying thereon $50 in cash, and 
agreeing in the deed as part of the consideration to 
erect a building of a certain description thereon. 


_ Held, that B. was entitled to the performance of the 





32 THE ALBANY 


LAW JOURNAL. 








contract, and in case of the failure of A. after a rea- 
sonable time, upon tendering back the money re- 
ceived, to a rescission. The right to relief originated 
in the fraud, which but for the interposition of the 
court, would be perpetrated upon the complaining 
party. Will. Eq. Jur. 302; Story Eq. Jur., § 692 et seq. 
Thus in Reid v. Burns, 13 Ohio St. 49, where the 
plaintiff had caused the title to his homestead to be 
conveyed to his son in consideration that he would 
support him during life, which the son afterward re- 
fused to do, it was held that the father was entitled to 
arescission of the contract and a reconveyance of the 
premises. And in Stines v. Dorman, 25 Ohio St. 580, 
it was held that a stipulation in a deed of conveyance 
whereby the grantee, in part consideration for the 
conveyance, agreed that the premises should not be 
used or occupied as a hotel, bound both the grantee 
and all claiming under him. It would be a reproach 
upon the law could a party secure the title to real es- 
tate in consideration, in whole or in part, that he 
would erect certain buildings thereon, and upon re- 
ceiving a conveyance refuse to perform his agree- 
ment. The law favors good faith and fair dealing. 
These require the defendant to erect the building in 
question according to his agreement, or in case of his 
failure to do so within a reasonable time, submit to a 
cancellation of hisdeed. Inacontract of this kind a 
court will look at the entire transaction, and grant or 
witbhold relief as the circumstances of the case may 
seem to require; but it will uphold fair dealing wher- 
ever it is possible to do so, and to that end will en- 
force specific performance of an agreement clearly 
proved, whenever an action for damages wil] not af- 
ford adequate remedy. Willard vy. Ford. Opinion by 
Maxwell, J. 

[Decided Oct. 8, 1884.] 


PARTIES—PARTNERS—ACTION MUST BE AGAINST ALL. 
—The obligation of a partnership to pay a sum of 
money is the joint obligation of all the members of a 
firm, and an action against the members of such firm 
to recover a debt or obligation owing by it must be 
brought against all the members of the partnership 
In Bliss Code PI1., § 91, n., it issaid: ‘““At common law, 
where there is a joint obligation or undertaking, in an 
action upon it all who thus join must be made de- 
fendants; and in determining whether it is joint the 
rule is that several persons contracting together with 
the same party for one and the same act shall be re- 
garded as jointly, and not individually or separately 
liable, in the absence of any express words to show 
that a distinct as well as an entire liability was in- 
tended to fasten on the promisors.’’ Thus contracts 
made by partners with third persons are joint, and all 
must be joined in an action; and so with promissory 
notes and other instruments or agreements, made by 
more than one, when the agreement is general; as we 
hereby agree or hereby promise or bind and obligate 
ourselves, etc. Implied obligations are joint when 
the facts from which the promise is implied apply 
equally to more than one. Partnership debts and 
debts of joint-stock companies are always joint; and 
inasmuch as express words are necessary to tmakea 
several agreement, and especially one that is joint and 
several, the absence of such words makes it on the face 
of it joint. ‘‘This being the rule of the common law, 
it is evident that the rule remains in this State unless 
changed by statute, for the reason of the rule exists 
the same as heretofore. The obligation being joint 
it denotes but a single indivisible claim; and so all the 
obligors constitute, as it were, one person owing a 
single debt, and no one owes any part of it. Hence 
the necessity of bringing all before the court, and no 
others.” Id.,§92. Our statute has not changed the 
rule. The law of this State upon this question is a lit- 


eral copy of the law of New York, which has also been 
adopted by the States of Ohio, Wisconsin, Minnesota, 
North Carolina, South Carolina, Florida, Oregon and 
perhaps others. This question has been passed upon 
by the Supreme Court of Ohio, and the rule is settled 
in that State that the Code, as well as the common 
law, requires all jointly liable to be made defendants. 
Bates Code P1., §1, p. 47; Hempy v. Ransom, 33 Ohio 
St. 315; Bazell v. Belcher, 31 id. 572. The same rule 
seems to be recognized in this State. See Leech v. 
Milburn Wagon Co., 14 Neb. 109; Fox v. Abbott, 12 
id. 8328, Maxw. Just. Pr. 28. Bowen v. Crow. Opin- 
ion by Reese, J. 

[Decided Oct. 8, 1884.] 


EMINENT DOMAIN—DAMAGES — APPEAL — INJUNC- 
TION.—Where a public road has been duly laid out, a 
claim for damages made by a land-owner and allowed, 
and no appeal taken, a court of equity will not enjoin 
the opening of the road upon the ground that the dam- 
ages allowed such land-owners were inadequate. Upon 
a petition duly signed as required by law for the loca- 
tion or vacation of a public road, the county commis- 
sioners are duly invested by the statute with authority 
in the premises. The extent to which error will 
lie to the District Court to correct their proceedings is 
not now before the court, and need not be considered ; 
but in the absence of some equitable grounds for re- 
lief, such as fraud, corruption or undue means, error 
cannot be corrected by injunction. McClelland v. 
Miller, 28 Ohio St. 488; Frevert v. Finfrock, 31 id. 627. 
In the case last cited it issaid: ‘‘ For a stronger rea- 
son where the regularity of the proceedings is the 
ground of objection, the claimant will not be permit- 
ted to resort to the remedy of injunction, but will be 
confined to his appeal, or if the proceedings are so er- 
roneous as to be reversible, to his petition in error.” 
High Inj., §§ 30, 129, 151. The reason is the aggrieved 
party has a full and adequate remedy at law, and has 
no occasion to resort to a court of equity for redress. 
Coe v.Columbus, ete.,R.Co.,10 Ohio St. 3872; Coughron 
v. Swift, 18 Ill. 414; Winkler v. Winkler, 40 id. 179; 
Poage v. Bell, 3 Rand. 586; Webster v. Couch, 6 id. 
519; Akrill v. Selden, 1 Barb. 316; Wooden vy. Wooden, 
2 Green Ch. 429. Where.a full and adequate remedy 
is provided by statute a court of equity will not as- 
sume jurisdiction and enjoin proceedings under such 
remedy. Brown’s Appeal, 66 Penn. St. 155; Wooden 
v. Wooden, 2 Green Ch. 429. The principal ground of 
complaint in the petition is that the damages awarded 
for the location of the road were inadequate. Butthe 
statute gave the plaintiffthe right to appeal to the Dis- 
trict Court. This, so faras appears, he failed to do. 
It would seem therefore that he was satisfied with the 
amount of the award. In any event the statute gave 
him a plain, adequate remedy, which if he neglected, 
he cannot now invoke the aid of acourt of equity to 
cure his own laches. Neither the pleading nor proof 
justifies the interposition of a court of equity. Hop- 
kins v. Keller. Opinion by Maxwell, J. 

[Decided Oct. 14, 1884.] 
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NEW JERSEY SUPREME COURT ABSTRACT.* 

CORPORATION—PRESIDENT—NO POWER TO EXECUTE 
BOND—JUDGMENT — RECEIVER.— The president of a 
corporation has no power, in virtue of his office as 
president, to execute a bond and warrant of attorney 
for the entry of a judgment by confession against the 
corporation. The powers of the president of acor- 
poration over its business and property are strictly the 
powers of an agent—powers delegated to him by the 











*To appear in 46 N. J. L, Reports. 
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directors, who are the managers of the corporation 
and the persons in whom the control of its business 
and property is vested. Boone Corp,, § 144; Titus v. 
Cairo, etc., R. Co., 8 Vroom, 98-102; Leggett v. N. J. 
Banking Co., Saxt. 541. The president of a corpora- 
tion, organized for business purposes, is its chief exec- 
utive officer, and in virtue of his office has authority 
to perform all acts of an ordinary nature, which by 
usage or necessity are incident to his office, and may 
bind the corporation by contractsin the usual course 
of business. His authority to act for the corporation 
may also be enlarged beyond those powers which are 
inherent in his office, but those are cases where the 
agency of the officer has arisen from the assent of the 
directors, from theirconsent and acquiescence in per- 
mitting him to assume the direction and control of its 
business, and are instances of the application of the 
principle that a principal will be liable for the acts of 
his agent within the apparent authority conferred 
upon him. Taylor Corp., § 202, 236-244; Ang. & Ames 
Corp., §$ 299-302; Martin v. Webb, 110 U. 8. 7. That 
the president ofa corporation is the owner of nearly 
all its capital stock, and is its superintendent and 
treasurer and theactive manager of its affairs, and was 
accustomed to borrow money for the company’s use, 
will give him no power to incumber its property by a 
mortgage or judgment confessed for money borrowed. 
Stowe v. Wyse, 7 Conn. 214; C. & N.W. R., etc., Co. v. 
James, 24 Wis. 388. The corporation having become 
insolvent, its receiver, as the representative of credi- 
tors, has the capacity to take the objection that a judg- 
ment against the corporation by confession was 
not obtained in such a manner as to be binding 
upon the corporation. Vail v. Hamilton, 85 N. Y. 
453. Stokes v. N. J. Pottery Co. Opinion by Depue, J. 


CONSTITUTIONAL LAW — LIMITATION—ANTECEDENT 
OBLIGATIONS.— The limitation in the act of March 
23, 1881 (Pamph. L., p. 184), that suits on bonds 
should be commenced within six months from 
the date of the sale of mortgaged premises, is so con- 
nected with the other parts of the act as to be insepar- 
able, and as to antecedent obligations, is unconstitu- 
tional. In Baldwin v. Flagg, 14 Vroom, 495, the sec- 
ond section of the act was construed,and the court say 
that as applied to antecedent obligations, it is in viola- 
tion of the constitutional prohibition of the Legisla- 
ture to pass any law impairing the obligation of con- 
tracts, or depriving a party of any remedy for enforc- 
ing acontract which existed when the contract was 
made, for the reasons that the act not only postpones 
the obligee’s remedy on his bond until the foreclosure 
proceedings are terminated, but also impairs the 
value of the mortgage security by subjecting the pur- 
chaser’s title to conditions of redemption after sale 
which must diminish the vendible value of the mort- 
gaged premises. Coddington v. Bispham, 9 Stew. Eq. 
574, in the Court of Errors and Appeals, approves this 
construction, and settles its authority. In these cases, 
it is now said, the court has passed on the effect of the 
law as it attempted to control the obligee and mort- 
gagee’s right to prefer either his bond or mortgage by 
suit in enforcing his remedy for the debt thereby se- 
cured, but it does not directly say, because it was not 
called for by the facts of these cases, that when this 
preference is made by first foreclosing the mortgage 
the holder of the bond is not subject to the limitation 
to bring his action on it within six months from the 
date of the sale of the mortgaged premises. It is 
claimed by this plea, and the argument for its legality, 
that the limitation to the suit on the bond after fore- 
Closure is separable from the faulty parts of the stat- 
ute. This supposed distinction is based on the rule 
that where one part of a statute is unconstitutional 
because it is not within the scope of legislative power 








to pass it, another part of the same act may not be ob- 
noxious to the same objection but may be enforced as 
if made in a different statute. But the principle thus 
invoked is subject to the limitation that the enact- 
ments thus separated as constitutional and unconsti- 
tutioual must be wholly independent of each other. 
If they are so connected and dependent as to warrant 
the belief that the Legislature intended them asa 
whole, they must stand or fall together. Warren v. 
Charlestown, 2 Gray, 84-89; State v. Commissioners of 
New Brunswick, 9 Vroom, 320; State v. Kelsey, 15 id. 
1, 29. Morris v. Carter. Opinion by Scudder, J. 


—_>__—_— 


MICHIGAN SUPREME COURT ABSTRACT. 


MASTER AND SERVANT—RISKS OF EMPLOYMENT— 
CONDUCTOR ASSUMING CONTROL OF ENGINE — 
INJURY TO BRAKEMAN.— When an _ accidental 
injury results to a servant from an = unex- 
pected cause that arises in the course of his 
employment, he must be deemed to have assumed the 
risk thereof, and is not entitled to recover therefor. 
The engineer and fireman in charge of the locomotive 
of arailroad train having temporarily left their re- 
spective posts, the conductor, who it was alleged was 
incompetent for the purpose, undertook to take the 
place of the engineer, and ordered a brakeman to make 
a coupling, and while he was obeying this order, and 
in consequence of the unskillfulness of the conductor, 
the brakeman was injured. eld, that he was not en- 
titled to recover, in an action against the railroad for 
such injury. In this case, the plaintiff says the engi- 
neer and fireman temporarily left their posts for some 
purpose unknown to the plaintiff. It is not charged 
that they did so with the company’s consent, or that 
there was any wrong connected with their leaving, for 
which the company was responsible. Suppose they 
had gone off on astrike; may other persons employed 
on the train refuse to assist in moving it out of the 
way of other trains? Surely this question must be 
answered in the negative. Ifunder any circumstan- 
ces, the conductor may rightfully take charge of the 
engine, this suit must fail, as there is no allegation in 
the declaration to show that in this case he was 
not justified. And he, being the person responsible 
forthe safety and managementof the train, must 
be allowed a certain discretion in deciding upon 
emergencies, and the presumption must favor his ac- 
tion. And when he acts rightfully, it is contemplated 
inthe employment of his subordinates that they, 
within their several spheres, shall assist him. That 
there is nothing in the Bayfield case, which in the 
opinion of the judges who decided it, conflicts with 
this view, is apparent from the case of Greenwald v. 
M., H. & O. R. Co., 49 Mich. 197; 8. C., 13 N. W. Rep. 
513. In that case a fireman was ordered to perform 
the engineer’s duty, and whiledoing so an injury oc- 
curred toa brakeman, for which suit was brought. 
The chief justice, speaking for the court, said the order 
‘‘was a proper one beyond question;’’ and the case 
was disposed of on that assumption. But as respects 
the propriety and rightfulness of the order, that case 
stands upon exactly the same grounds with this. The 
case of Houston, etc., R. Co. v. Myers, 55 Tex. 110; 8. 
C.,8 Am. & Eng. R. Cas. 114, is directly in point here. 
That case differs from this only in the fact that it was 
the fireman and not the conductor who was managing 
the engine, and who was alleged to be incompetent for 
the duties of the engineer. A brakeman, who was in- 
jured while the fireman was thus in charge, brought 
suit against the railroad company, but was held not 
entitled to recover. The judge of the Superior Court 
took the same view of this case, and we think his judg- 
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ment should be affirmed. The opinion of this court in 
Detroit Savings Bank v. Zeigler, 52 Mich. 38. C., 
1Am. & Eng. Corp. Cas. 333, contains much respect- 
ing mutual assistance by subordinates in special cases, 
that applies with force to thecase of servants in var- 
ious capacities on arailroad train. Rodman v. Mich. 
Cent. R. Co. Opinion by Cooley, C. J. 

[Decided Oct. 15, 1884.] 


MASTER AND SERVANT—CONTRACT—TERM OF CER- 
VICE—EVIDENCE—QUESTION FOR JURY.—Plaintiff en- 
tered intothe service of defendant on November, 
1880, under a written contract dated October 29, 1880, 
on a salary ‘‘ of $2,000 per year, payable in monthly 
payments,”’and continued in such service until March 
21, 1883, when he was discharged. Held, in an action 
by plaintiff to recover the balance of the year’s salary, 
that the contract was admissible in evidence, and that 
whether or not the hiring was from year to year or 
from month to month was a question for the jury. 
Tallon v. Grand Portage, etc., Co. Opinion by Sher- 
wood, J. 

[Decided Oct. 22, 1884.] 


PARTNERSHIP—WHAT CONSTITUTES.—When a con- 
tract between parties contemplates action to be taken 
at onceand continuously for the joint benefit, one 
party to furnish the money in advance and the other 
to give his time and attention to putting up machin- 
ery to carry on the proposed enterprise, a present part- 
nership is created, and not merely an agreement to 
form a future copartnership entered into. The pur- 
pose must be derived from the nature of the agree- 
ment, and not from the meaning of the words as pres- 
ent or future, standing alone. Kerrick v. Stevens. Opin- 
ion by Campbell, J. 

(Decided Oct. 22, 1884.] 


MUNICIPAL CORPORATIONS — CONTRACT WITHOUT 
FORMALITIES REQUIRED BY CHARTER—INTERVENTION 
OF ATTORNEY GENERAL—INJUNCTION.— Where the for- 
mal provisions of acity charter have not been fol- 
lowed, preliminary to entering into a contract for 
lighting the streets of the city, no bad faith or inten- 
tional abuse of authority being charged or shown, the 
State has no interest that will justify the interven- 
tion of the attorney-general by information to enjoin 
the corporate authorities from carrying such contract 
into execution. In Attorney-General v. City of De- 
troit, 26 Mich. 263, we said that ‘“‘every misuse of cor- 
porate authority is, in a legal sense, an abuse of trust; 
and the State, as the visitor and supervisory authority 
and creator of the trust, is exercising no impertinent 
vigilance when it inquires into and seeks to check it.”’ 
But in the same case it was added: ‘‘Where how- 
ever the attorney general is to intervene in corporate 
affairs on behalf of the State, the abuse should be one 
of a substantial nature, and not of a character merely 
technical or unimportant. It should appear that the 
public has a substantial interest in the question. The 
right involved should be a public right, or at least 
nota private right merely. The wroug donefor at- 
tempted, if it consist solely ina misuse or misappro- 
priation of funds, should be either one involving ques- 
tions of public policy, or where that is not the case, 
the amount involved should be something more than 
merely nominal; something that it isnot beneath the 
dignity of the State to take notice of and protect by 
such a proceeding. The remedy is somewhat extraor- 
dinary, and substantial grounds ought to appear to 
justify a resort toit.’’ <Atty.-Gen. v. City of Detroit. 
Opinion by Cooley, C. J. 

(Decided Oct. 22, 1884.] 


JURISDICTION—GARNISHMENT — NON-RESIDENCE OF 
PRINCIPAL DEFENDANT—PERSONAL JUDGMENT. —The 





courts of this State can acquire jurisdiction to render 
a personal judgment against a defendant when he is a 
non-resident, aud is not served with process within its 
jurisdiction, but is served out of the jurisdiction with 
notice of suit having been commenced against him, and 
of garnishment proceedings against his debtors within 
the jurisdiction ; and a judgment so rendered will pro- 
tect the garnishee against liability over to the princi- 
pal defendant for the amount of any judgment ren- 
dered against him in the garnishment proceedings. It 
is a well-recognized principle that every State possesses 
exclusive jurisdiction and sovereignity over persons 
and property within its territory, and it may make 
laws to subject property situated within its limits, 
owned by non-residents, to the payment of claims due 
to its own citizens from them. Such legislation is 
based upon the necessity of the case, and the injustice 
which would result from permitting non-resident 
debtors to withdraw their property or assets from the 
jurisdiction of the State, and is a legitimate exercise 
of its authority tohold and appropriate the property 
of such debtors to satisfy the claims of its own citi- 
zens. 1 Smith Lead. Cas. (7th ed.) 1121, et seg. In the 
absence of personal service upon the non-resident de- 
fendant within the jurisdiction of the court, or his 
voluntary appearance in the suit, the jurisdiction can 
extend no further than an inquiry as to the amount of 
the obligation of the non-resident to its own citizens 
for the purpose of showing the extent necessary to 
control the disposition of the property. Picquet v. 
Swan, 5 Mas. 35; Boswell’s Lessee v. Otis, 9 How. 336; 
Cooper v. Reynolds, 10 Wall. 308; Pennoyer v. Neff, 95 
U. S. 714; Freem. Judgm., § 573; Whart. Confl. Laws, 
§$ 649, 715; Am. Lead. Cases (5th ed.), 625, et seq. Juris- 
diction in such cases is upheld mainly upon the ground 
that the object of the proceedings is to subject certain 
specified property to the payment of the demand, and 
are substantially proceedings in rem against the prop- 
erty, and are justified by principles underlying such 
proceedings. Whart. Confl. Laws, §717; Waples Proc. 
in Rem, ch. 55, and cases cited above. One of the es- 
sential requirements to sustain proceedings in rem is 
that notice shall be given, either general to all the 
world, or special to the parties interested. The stat- 
ute under consideration provides for such notice, and 
that it shall be served upon the party interested, and 
proof thereof filed before judgment can be entered. 
Moore v. Wayne Circuit Judge. Opinion by Cham- 
plin, J. 

(Decided Oct. 15, 1884.] 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

WILL—TRUST—POWER OF DISPOSAL.—A_ testator, in 
a will disposing of a considerable estate of his own and 
of alarger estate of his deceased wife which he en- 
joyed for life,and as to which he had an absolute 
power of appointment, made this provision: ‘The 
residue of my estate, of every kind, and that left to me 
by my beloved wife by her last will and testament to 
dispose of as I deemed best, I direct my executors to 
divide into five parts.”” He then devised and be- 
queathed one part each to his two sons and one each to 
his three daughters. He further provided, ‘ the three 
last parts of my estate are to be held in trust by my 
executors or trustees and the interest to be paid an- 
nually into their own (the daughters’) hands.’”’ Tes- 
tator further gave his daughters power to dispose of 
their shares by will if they should leave no children, 
but if either should leave children they were to take 
their mother’s share at her death. Ifany of testator's 
children died before attaining majority, he provided 
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that his or her part of his estate should be divided 
among the survivors. //eld, that the trust for the 
daughters’ shares applies to the three shares of his 
wife’s estate as wellas of the testator’s own estate. 
Rawle’s Appeal. Opinion by Trunkey, J. 

[Decided April 21, 1884.] 


BAILMENT—FRAUD—AGENCY.—A., an insolvent, en- 
tered into an agreement with B. to carry on his busi- 
ness, Which was that of acurrier, as B.’s agent, and so 
held himself out to the world, bought leather, made it 
up, sold it, and then paid B. one cent per pound more 
thanit was bought for. Ina contest between a for- 
mer creditor of A. and B. as to the goods, held, that 
the question whether A. was B.’s agent was properly 
submitted to the jury, there being no other evidence 
of fraud. Spanogle vy. Doane. Opinion per Cu- 
riam. 

{Decided April 21, 1884.] 


ASSESSMENT — PAYMENT UNDER PROTEST.—Where 
houses are erected on a private street in the 
city of Philadelphia, which has not been 
adopted by the city, and in which no water-pipe has 
been laid, the granting of a permit to connect witha 
water-main on an adjacent street is discretionary with 
the water department, and may be prohibited, unless 
a frontage assessment is paid for water-pipe to be after- 
ward laid when the street is dedicated. Where under 
such circumstances plaintiff paid the frontage tax 
under protest, and afterward testified that the money 
was paid as a deposit, to be held in case the city should 
by ordinance direct a pipe to be laid. Held, this was 
not such an involuntary payment as would entitle 
plaintiff to recover the money back, until at least the 
city has had a reasonable time to lay down the pipe, 
and that demand should have been made to have the 
same laid down prior to the institution of a suit to re- 
cover the sum paid. Boswell v. City of Philadelphia. 
Opinion by Sterrett, J. 

[Decided Feb. 4, 1884.] 


W11LL—HEIRS AND NEXT OF KIN—HUSBAND.—A tes- 
tator in awill, which was distinguished throughout by 
strict legal accuracy in the use of terms, devised cer- 
tain real estate in fee and bequeathed certain person- 
alty absolutely to trustees in trust for his daughters 
for life, with a testamentary power of appointment to 
each over her share of his estate. In default of the ex- 
ercise of such power he provided that the share of a 
deceased daughter should go to her children and issue. 
‘*In default of such will and child and children or is- 
sue of such, then’’ the testator directed “the princi- 
pal shall go to the heirs or next of kin of the daughter 
so dying as provided by the intestate laws of Pennsyl- 
vania.” /ield, that the testator, having in apt’ and 
proper terms devised and bequeathed property to the 
“heirs and next of kin” ofa daughter dying without 
children or issue, and without exercising her power of 
appointment, could not be deemed to have meant by 
those terms distributees under the intestate law, and 
that therefore the husband of a daughterso dying had 
no interest in such property. This doctrine is illus- 
trated in various forms and circumstances in Patter- 
son v. Hawthorn, 128. & R. 112; Buckley v. Reed, 3 
Harr. 83; Gibbons v. Fairlamb, 2 Cas. 217; Eby’s Ap- 
peal, 3 Norr. 241, and other cases. The cases however 
do not at all conflict with those of the other class 
which hold that where technical words are used, and 
there is a subject to which they may apply, the tech- 
nical meaning must prevail. Thusin Clark vy. Scott, 
17 P. F.S. 446, where a testamentary disposition was 
made quite similar to the one we are considering, this 
rule was strictly applied. On page 451, Sharswood, J., 
said: ‘The testator, Thomas P. Ash, after devising 
his residuary estate, real and personal, to several per- 








sons, declared that in case of the death of either of 
them before him the devise or bequest should not 
lapse, ‘but shall go to,and be taken by the heirs, exec- 
utors, or administrators of said legatees or devisees 
so dying, in the same manner as if the same had been 
specifically devised.’’’ He was evidently aware of the 
distinction between real and personal estate. He has 
used throughout his will the words legally appropriate 
to each. All his legacies of mere personalty are by 
the words “ give and bequeath,”’ but when he comes to 
the residuary clause in which he blends both his real 
and personal estate, he is careful to use the words 
‘give, devise, and bequeath,” andadds a limitation to 
‘theirs, executors, administrators, and assigns.”” We 
may infer then that inthe substituted gift for the 
lapsed devise the word “‘heirs’’ was used in none 
other than its legal technical meaning. Apart how- 
ever from this very important assistance at arriving 
at the true intention of the author of the disposition, 
it isa canon of construction settled in many cases, 
that the word ‘theirs’ shall receive its appropriate 
technical sense, unless there is some language or ex- 
pression which shows that it was used in the broader 
and more popular sense.” Other illustrations of this 
ruling are found in Ralston v. Waln, 8 Wr. 279; Por 
ter’s Appeal, 9 id. 201; and Eby’s Appeal in Wisler’s 
Est., 14 id. 311. Ivin’s Appeal. Opinion by Green, J. 
[Decided April 28, 1884.] 
—\—__>—_—___—— 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—ASSIGNMENT OF, BY FOR- 
EIGN EXECUTOR—ASSIGNEE MAY SUE.—A_ party to 
whom an executor appointed by a wil! duly probated in 
another State, but not probated in this State, has as- 
signed a promissory note in accordance with a bequest 
in such will,may maintain’an action on the note against 
the payee i this State. It does not appear whether or 
not the decedent was indebted to any resident of this 
State. It is insisted that a foreign executor can 
not maintain an action in the courts of this State. 
For the purposes of this case this will be conceded; 
and this being done, it is further insisted that for the 
same reason the assignee of such an executor cannot 
maintain such an action. Counsel cite and rely on 
Thompson v. Wilson, 2. N. H. 292; Stearns v. Burn- 
ham, 5 Me. 261; Dialv. Gary, 148. C. 573; 8S. C., 37 
Am. Rep. 737. These cases sustain the proposition 
above stated. The reasoning upon which they are 
based largely is that the authority of an executor is 
limited to the State in which he was appointed, and 
that every State should prevent the removal of the 
property of anestate until it has been determined 
there are no creditors citizens of the State who are en- 
titled to have such property appropriated to the pay- 
ment of the indebtedness due them in accordance with 
the laws of the State in which they reside. There are 
authorities which announce a different rule, and it has 
been held that a foreign executor may assign a prom- 
issory note, and that his assignee may maintain an'ac- 
tion thereon in the courts of a State other than thatin 
which the executor was appointed. Harper v. Butler, 
2 Pet. 239; Wilkins v. Ellett, 108 U. 8S. 256; Rand v. 
Hubbard, 4 Metc. 252; Peterson v. Chemical Bank, 32 
N. Y. 21; Owen v. Moody, 29 Miss. 79; Story Conf. 
Laws, § 359. The reason upon which these cases are 
based mainly is that the title to promissory notes be- 
longing to an estate vest in the executor, and that he 
can do what the decedent could have done in his life- 
time; that is, assign the note so as to vest the title in 
his assignee, so as to enable him, s such owner, to 
maintain an action thereon against the maker in the 
courts of any State in which the latter resides. This 
seems to us to be the better view, aud we therefore 
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adopt it, deeming it unnecessary to state at greater 
length the reasoning upon which the cited cases are 
based. Sup. Ct., Lowa, Oct. 8, 1884. Campbell v. 
Brown. Opinion by Seevers, J. [20 N. W. Rep. 745; 
see 26 Eng. Rep. 16.] 


—\—_e——_——_ 


LORD CHIEF JUSTICE COLERIDGE’S OPINION IN 
THE * MIGNONETTE” CASE. 

‘THE two prisoners, Thomas Dudley and Edwin 

Stephens, were indicted for the murder of Rich- 
ard Parker on the high seas, on the 25th of July in the 
present year. They were tried before my brother Hud- 
dleston at Exeter on the 6th of November, and under 
the direction of my learned brother the jury returned 
a special verdict, the legal effect of which has been 
argued before us, and on which we are now to pro- 
nounce judgment. The special verdict, after certain 
objections by Mr. Collins, to which the attorney-gen- 
eral yielded, as it is tinally settled before us, is as fol- 
lows: (His lordship then read the finding of the jury, 
and continued.) From these facts, stated with the 
cold precision of a special verdict, it appears sufli- 
ciently that the prisoners were subjected to terrible 
temptation, to sufferings which might break down the 
bodily powers of the strongest man, and try the con- 
science of the best. Other details yet more harrow- 
ing, facts yet more loathsome and appalling, were pre- 
sented to the jury, and are to be found recorded in my 
learned brother’s notes. But this nevertheless is clear 
—that the prisoners put to death a weak and unof- 
fending boy upon the chance of preserving their own 
lives by feeding upon his flesh and blood after he was 
killed, and with the certainty of depriving him of any 
possible chance of survival. The verdict finds in 
terms that ifthe men had not fed upon the body of 
the boy they probably would not have survived, and 
that the boy being in a much weaker condition, was 
likely to have died before them. They might possibly 
have been picked up next day by a passing ship; they 
might possibly not have been picked up at all; in 
either case itis shown that the killing of the boy 
would have been an unnecessary and profitless act. It 
is found by the verdict that the boy was incapable of 
resistance, and in fact made none. And it is not even 
suggested that his death was due toany violence on 
his part, attempted or even so much as feared against 
those who killed him. Under these circumstances, 
the jury say they are ignorant whether those who killed 
him were guilty of murder, and have referred it to 
this court to say what is the legal consequence which 
follows from the facts which they’have found. Certain 
objections on points of form were taken by Mr. Col- 
lins before he came to argue the main point in the 
case. First, it was contended that the conclusion of 
the special verdict as entered on the record, to the ef- 
fect ‘‘that this jury find their verdict in accordance 
with the judgment of this court,’’ was not put to them 
by my learned brother, and that its forming part of 
the verdict on the record invalidated the whole ver- 
dict. But the answer is twofold—first, that it is 
really what the jury meant, and that it is the clothing 
in legal phraseology of that which is already contained 
by necessary implication in their unquestioned find- 
ing; and secondly, that it isa matter of the purest 
form, and that it appears from the precedents with 
which we have been furnished from the Crown Office 
that this has been the form of special verdicts in 
crown cases for upwards of acentury at least. Next 
it was objected that the record should be brought into 
this court by certiorari, and that in this case no writ 
of certiorari had issued. The fact is so, but the objec- 








tion is groundless. Before the passing of the Judica- 
ture Act of 1873, as the Courts of Oyer and Terminer 
and Gaol Delivery were not parts of the Queen’s 
Bench, it was necessary that the Queen’s Bench should 
issue its writ to bring before it the record, not to its 
own but to another court. But by the 16th section 
of 36 and 37 Vict., ch. 66, these courts are now made 
part of the High Court, and their jurisdiction is vested 
in it. The order of the court has been made to bring 
the record from one part of the court into this cham- 
ber, which is another part of the same court. The rec- 
ord is heré in obedience to that order; and we are all 
of opinion that the objection fails. It was further ob- 
jected that according to the decision of the majority 
of the judges in the Franconia case there was no juris- 
diction in the court at Exeter to try these prisoners. 
But in that case the prisoner was a German, who had 
committed the alleged offense as captain of a German 
ship. These prisoners were English seamen, the crew 
of an English yacht cast away in astorm on the high 
seas, escaping from her in an open boat. The opinion 
of the minority in the Franconia case has been since 
not only Jeclared but enacted by Parliament to have 
been the law, and 17 and 18 Vict., ch. 104, § 267, is ab- 
solutely fatal to this objection. Weare all therefore 
of opinion that this objection likewise must be over- 
ruled. There remains to be considered the real ques- 
tion in the case, whether killing under the circum- 
stances set forth in the verdict be or be not murder. 
The contention that it could be any thing else was, to 
the minds of us all, both new and strange, and we 
stopped the attorney-general in his negative argument 
that we might hear what could be said in support of a 
proposition which appeared to us to be at once dan- 
gerous, immoral, and opposed to alllegal principle and 
analogy. All no doubt that can be said has been urged 
before us, and we are now to consider and determine 
what it amountsto. First, it is said that it follows 
from various definitions of murderin books of author- 
ity, which definitions imply, if they do not state the 
doctrine that in order to save your own life you may 
lawfully take the life of another when that other is 
neither attempting nor threatening yourself, nor is 
guilty of any illegal act whatever. Butif these defini- 
tions be looked at they will not be found to sustain 
that contention. The earliest in point of date is the 
passage cited to us from Bracton, who wrote in the 
reign of Henry III. It was at one time the fashion to 
discredit Bracton, as Mr. Reeve tells us, because he 
was supposed to mingle too much of the canonist and 
civilian with the common lawyer. There is now no 
such feeling, but the passage upon homicide on which 
reliance is placed is a remarkable example of the kind 
of writing which may explain it. Sinand crime are 
spoken of as apparently equally illegal, and the crime 
of murder, it is expressly declared, may be committed, 
lingua vel facto; so that a man, like Hero— 
Done to death by slanderous tongues, 

would, it seems, in the opinion of Bracton, be a person 
in respect of whom might be grounded a legal indict- 
ment for murder. But in that very passage, as to the 
necessity on which reliance has been placed, it is clear 
that Bracton is speaking of necessity in the ordinary 
sense, the repelling by violence, justified, so far as it 
was necessary for the object, any illegal violence used 
toward oneself. It is, if possible, yet clearer that the 
doctrine contended for receives no support from the 
great authority of Lord Hale. Itis plain that in his 
view the necessity which justified homicide is that 
which has always been and is now considered justifica- 
tion. ‘In all these cases,” says he, “of homicide by 
necessity, as in the pursuit of a felon,in killing him 
that assaults to rob, or comes to burn or break the 
house, or the like, which are in themselves no felony.” 
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1 Hale P. C.4and 91. Again he says, “that the neces- 
sity which justifies homicide is of two kinds—first, the 
necessity which is of a private nature; second, the 
necessity which relates to the public justice and safety. 
The first is that necessity which obligeth a man to his 
own defense and safeguard, and this takes in inquir- 
ies, first, what may be done forthe safeguarding ofa 
man’s own life?’’ Then follow three other heads, not 
necessary to pursue. Lord Hale proceeds: “As 
touching the first of these, namely, homicide in de- 
fense of a man’s own life, which is usually styled se 
defendendo,”’ it is not possible to use words more clear 
to show that Lord Hale regarded the private necessity 
which justifies, and alone justifies, the taking the life 
of another for the safeguarding of one’s ownto be what 
is commonly called self-defense. But if this could be 
even doubtful upon Lord Hale’s words, Lord Hale 
himself has made it ciear. For first, in the chapter in 
which he deals with the exemption created by com- 
pulsion or necessity, he thus expresses himself: ‘If 
aman be desperately assaulted and in peril of death, 
and cannot otherwise escape, unless to satisfy his as- 
sailant’s fury he will kill an innocent person then 
present, the fear and actual force will not acquit of the 
crime and punishment of murderif he commit the act, 
for he ought ratherto die himself than to kill an in- 
nocent. But ifhecannot otherwise save his own life, 
the law permits him in his own defense to kill the as. 
sailant, for by the violence of the assault and the of- 
fense committed upon him by the assailant himself, 
the law of nature and necessity hath made him his own 
protector—‘‘ cum debito moderamine inculpate tutele.”’ 
Hale P. C. 51. But furtherstill, Lord Halein the fol- 
lowing chapter deals with the position asserted by the 
casuists and sanctioned, as he says, by Grotius and 
Puffendorf, that in a case of extreme necessity either 
of hunger or clothing, theft is no theft, or at least not 
punishable as theft, and some even of our own lawyers 
have asserted the same. ‘‘ But,’’ says Lord Hale, ‘I 
take it that here in England that rule, at least by the 
laws of England, is false; and therefore if a person be- 
ing under necessity for want of victuals or clothes 
shall upon that account clandestinely and animo 
furandi steal another man’s goods, it isa felony anda 
crime by the laws of England punishable with death. 
Hale P. C. land 54. If Lord Hale therefore is clear— 
as he is—that the extreme necessity of hunger does not 
justify larceny, what would he have said to the doc- 
trine that it would have justified murder? Itis sat- 
isfactory to find that another great authority, second 
probably only to Lord Hale, speaks with the same un- 
hesitating clearness in this matter. Sir Michael Foster, 
in the third chapter of his discourse on homicide, 
deals with the subject of homicide founded in 
necessity, and the whole chapter implies—and is in- 
sensible unless it does imply—that in the view of the 
writer necessity and self-defense, which he defines-as 
opposing force to force even tothe death, are con- 
vertible terms. There is no hint, no trace of the doc- 
trine now contended for. The whole reasoning of the 
chapter is entirely inconsistent with it. In 1 East the 
whole chapter on ‘“‘ Homicide by Necessity ”’ is taken 
up with an elaborate discussion of the limits within 
which necessity, in Sir M. Foster’s sense, is a justifica- 
tion or excuse for homicide. There is a short section 
at the end (very generally and doubtfully expressed), 
in which the only instance discussed is the well-known 
one of shipwrecked men on a plank able to sustain 
only one of them; and the conclusion left by Sir E. 
East is entirely undetermined. What is true of Sir 
E. East is also true of Mr. Serjeant Hawkins. The 
whole of his chapter on “ Justifiable Homicide” as- 
sumes that the only justifiable homicide of a private 
nature is in defense against force upon a man’s person 








or his goods. In the 22d section we are told again of 
the case of two shipwrecked men on a single plank, 
with this significant declaration from a careful writer, 
“It is said to be justifiable.” So too Dalton clearly 
considers necessity and self-defense, in Sir Michael 
Foster’s sense of that expression, to be convertible 
terms, though he gives without comment Lord Ba- 
con’s instance of two men on one plank, as a quota- 
tion from Lord Bacon, adding nothing. Again Staun- 
forde says the necessity to justify homicide must be 
inevitable, and the example he gave to illustrate his 
meaning is the very same which is stated by Dalton, 
showing that the necessity he was speaking of was a 
physical necessity and self-defense and defense 
against physical violence. Russell on Crimes merely 
repeats the language of the oldest books, and adds no 
new authority orfresh considerations. Is there then 
any authority for the proposition presented to us? 
Among decided cases there is none. The case of the 
seven English sailors referred to by the commentator 
of Grotius and Puffendorf has been discovered by a 
gentleman of the bar, who has communicated with 
my brother Huddleston, to convey, if it conveys so 
much, the judgment of a single judge of the Island of 
St. Kitts, when it was possessed partly by France and 
partly by this country, somewhere about 1641. It isan 
event mentioned in a medical treatise published at 
Amsterdam, and altogether as an authority in an Eng- 
lish court is as unsatisfactory as possible. The Ameri 
can case stated by my brother Stephen in his digest 
from Wharton on Homicide, in which it was decided, 
correctly indeed, that sailors had no right to throw 
passengers overboard to save themselves, but on the 
ground that the proper mode of determining who was 
to be sacrificed was to vote on the subject by ballot, 
can hardly, as my brother Stephen says, be an author- 
ity satisfactory to a court in this country. The obser- 
vations of Lord Mansfield in Rex v. Stratton, 
striking and excellent as they are, were deliv- 
ered in a political trial where the question was 
whether a political necessity had arisen for deposing 
the governor of Madras; but they have little applica- 
tion to the case before us, which must be decided on 
very different considerations. The one real authority 
of former times is Lord Bacon, who lays down the law 
as follows: ‘‘ Necessity carries privilege in itself. Ne- 
cessity is of three sorts—necessity of conservation of 
life, necessity of obedience, and necessity of the act of 
God, the stronger. First, of the conservation of life, 
if a man steals viands to satisfy his hunger, there is no 
felony orlarceny; soif divers be in danger of drown- 
ing by the casting away of some boat, and one of them 
gets on the same plank to keep himself above water, 
and another, to save his life, thrust him from it, 
whereby he was drowned, this is neither se defendendo 
nor misadventure, but is justifiable.”? On this it is to be 
observed that Lord Bacon’s proposition, that stealing 
to satisfy hunger is nolarceny is hardly supported by 
Staunforde, whom he cites for it, and is expressly con- 
tradicted by Lord Hale in the passage already cited; 
and as for the proposition as to the plank and boat, it 
is said to be derived from the canonists. At ary rate. 
he cites no authority for it, and it must stand upon 
his own. Lord Bacon was great, even as a lawyer; 
but it is permissible to much smaller men, relying 
upon principle and upon the authority of others, the 
equals and even the superiors of Lord Bacon as law- 
yers, to question the soundness of his dictum. There 
are many conceivable states of things in which it may 
possibly be true, that if Lord Bacon meant to lay down 
the broad proposition that a man may save his own life 
by killing, if necessary, an innocent and unoffending 
neighbor, it certainly is not law at the present day. 
There remains the high authority of my brother Ste- 
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phen, who both in his digest and in his history of the 
criminal law uses language perhaps wide enough to 
cover this case; but it does not cover it of necessity, 
and we have the highest authority for saying that it 
was not meant to coverit. If it had been necessary 
we must, with true deference, have differed from him; 
but it is satisfactory to know that we have probably, 
at least, arrived at no conclusion in which, if he had 
been a member of the court, he would have been una- 
ble to concur. Neither are we in conflict with any 
opinion expressed on this subject by the learned per- 
sons who formed the commission for preparing the 
Criminal Code. They say on this subject, ‘We 
are not prepared to suggest that necessity 
should in every case be justification. Weare equally 
unprepared to suggest that necessity should in no case 
be adefense. We judge it better to leave such ques- 
tions to be dealt with when, if ever, they arise in prac- 
tice, by applying the principles of law to the circum- 
stances of the particular case.’’ It would have been 
satisfactory to us if these eminent persons had told us 
whether the received definitions of legal necessity 
were in their judgment correct and exhaustive, and if 
not, in what way they should be amended. But as it 
is we have, as they say, to apply the principles of law 
to the circumstances of this particularcase. Now ex- 
cept for the purpose of testing how far the conserva- 
tion of a man’s own life isin all conditions and under 
all circumstances an absolute, unqualified and para- 
mount duty, we exclude from our consideration all the 
incidents of war. Weare dealing with a case of pri- 
vate homicide, not one imposed on men in the service 
of their sovereign and in the defense of their country. 
Now it is admitted that the deliberate killing of this 
unoffending and unresisting boy was clearly murder, 
unless the killing can be justified by some well recog- 
nized excuse admitted by the law. It is further ad- 
mitted that there was in this case no such excuse, un- 
less the killing was justified by what has been called 
necessity ; but the temptation to the act which existed 
here was not what the law has ever called necessity. 
Nor is this to be regretted. Although law and moral- 
ity are not the same, many things may be immoral 
which are not necessarily illegal; yet the absolute di- 
vorce of the law from morality would be a fatal con- 
sequence, and such divorce would follow if the temp- 
tation to murder in this case were to be held by law an 
absolute defense of it. Itis not so. To preserve one’s 
life is, generally speaking, a duty; but it may be the 
plainest duty, the highest duty, to sacrifice it. War is 
full of instances in which itis a man’s duty not to 
live, but to die. Itwould be a very easy and cheap 
display of common-place learning to quote from Greek 
and Latin authors passage after passage in which the 
duty of dying for others has been laid down in glow- 
ing and emphatic language as resulting from the prin- 
ciples of heathen ethics. It is enough in a Christian 
country to remind ourselves of the duty—which we 
propose to follow—of the duty in case of shipwreck of 
a captain to his crew, of the crew to the passengers, of 
soldiers to women and children (asin the noble case 
of the Birkenhead). These duties impose on men the 
moral necessity, not of the preservation, but of the 
sacrifice of their lives for others, from which in no 
country — last of all, it is to be hoped, in England — 
men will not shrink, as indeed they have not shrunk. 
It is not correct therefore to say that there is an abso- 
lute and unqualified necessity to preserve one’s life. 
Necesse est ut eam non ut vivam is a saying quoted by 
Lord Bacon himself with high eulogy in the very chap- 
ter on necessity to which so much reference has been 
made. It is not needful to point out the awful dan- 
ger of admitting the principle which has been con- 
tended for, Who is to be the judge of this sort of ne- 





cessity? By what measure is the comparative value of 
lives to be measured? Isitto be strength, or intel- 
lect, or what? It is plain that the principle 
leaves to him who is to profit by it to determine the 
necessity which will justify him in deliberately taking 
another life to save his own. 
So spake the flend, 

And by the tyrant’s plea necessity 

Excused his devilish deeds. 

In this case the weakest, the youngest, the most un- 
resisting was chosen. Wasit more necessary to kill 
him than one of the grown men? The answer must 
be ‘“‘no.”” Itis not suggested in this particular case 
that the deeds were ‘‘ devilish,” but it is quite plain 
that such principles once admitted might be made the 
legal cloak for unbridled passion and atrocious crime. 
There is no safe path for judges to tread, but to ascer- 
tain the law to the best of their ability, and to declare 
it according to their judgment; and if in case the 
law appears to be too severe on individuals, to leave 
it to the Sovereign to exercise that prerogative of 
mercy which the Constitution has intrusted to the 
hands fittest to dispense it. It must not be supposed, 
in refusing to admit temptation tobe an excuse to 
crime, it is forgotten how terrible the temptation was 
here, how awful the suffering, how hard it was in such 
perils to keep the judgment straight and the conduct 
pure. We are often compelled to set up standards 
which we cannot reach ourselves, and to lay down rules 
which we could not ourselves satisfy ; but a man has no 
right to declare temptation to be an excuse, though 
he might himself have yielded to it; nor allow com- 
passion for the criminal to change or weaken in any 
manner the legal definition of the crime. It is there- 
fore our duty to declare that the prisoners’ act in this 
case was willful murder; that the facts as stated in the 
verdict are no legal justification of the homicide; and 
to say thatin our unanimous opinion they are upon 
this special verdict guilty of murder. 


——_—_>—___—_- 


OUR LONDON LETTER. 

\ E are now arrived at the end of the first portion of 

the legal year, and in a technical sense the sea- 
son is not appropriate for retrospect, but for all that 
there are many external reasons which cause lawyers, 
like other men, to look back upon the last twelve 
months, and to give a good or bad character to the year 
which intervenes between one Christmas and another. 
Truth to tell, there are not many men at the English 
bar to whom the retrospective process can be pleasant, 
and it is much to be feared that if the secrets of the 
bankers were revealed the list of diminished incomes 
would be exceptionally large. In the first place, busi- 
ness is undoubtedly weaker than it has been before 
within the memory of living man. The courts indeed 
are hard at work still, but there has been a great lack 
of substantial cases, and the men who made handsome 
profits upon the London sittings in former times now 
complain sadly. The fact is that the city merchants 
prefer the rough justice of a lay arbitrator, which 
may be obtained without delay, to the costly and te- 
dious process of squeezing a decision out of the courts 
of justice. Ere long there is a prospect courts of arbi- 
tration will be systematically established in which le- 
gal assistance willbe carefully eschewed. Upon this 
point there is not any serious ground for alarm, your 
correspondent believes, because on the whole, a lawyer 
is considerably clearer in statement and explanation 
than a layman. Moreover cross-examination is the 
best kind of machinery for eliciting truth, and there is 
no need to remind lawyers that the art of cross-exami- 
nation is both delicate and difficult of acquisition. 
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Plaintiffs in person have been the plague of the year; 
they waste time, they insult the judges, and worst of 
all, they win their suits. Mr. Bradlaugh indeed ar- 
gues as well as any man at the bar, but then he is prac- 
tically a specialist in his own particular department of 
law. He has given particular study to an abstruse 
subject. He is infinitely respectful, and in fact a law- 
yer in every thing except name. But there is the ter- 
rible Mrs. Weldon, who bandies courtesies with the 
Court of Appeal, defies poor Mr. Justice Wills, and 
schools the frowning Mr. Justice Stephen in the rules 
of polite society. Some excellent rhymes have lately 
appeared with reference to this good lady’s courses of 
action: 

“Condemned by Minos’s decrees, 

You ridicule the awful Cretan, 

And what you argue disagrees 
With every fact contained in Seton; 

But you have caught the happy knack 
Of talking to a British jury. 

And you can pat the judge’s back 
And irritate the bar to fury.” 


She has had a succession of victories of late, having 
persuaded a jury to disregard Wood v. Leadbitter, 13 
M. & W.—somehow or other juries do not think highly 
of ancient authorities—and having beguiled the Court 
of Appeal into a declaration that under the two Mar- 
ried Women’s Property Acts (1870, 1882), a man may 
commit trespass in entering the house of a married 
woman, even by command of her husband, if that 
house happens to be her separate property. The first 
success is a matter for congratulation, for the case 
will go higher, and it is quite time that Wood v. Lead- 
bitter, which decides that a mere license is revocable at 
will, because no irrevocable iuterest in land can be 
trausferred otherwise than by grant, should be recon- 
sidered. It is correct enough in point of law, no 
doubt, but it is as unjust as possible, for it means that 
if A. pays half a guinea for a seat at the Lyceum Thea- 
ter, and B. offers the lessee fifty guineas for the seat, 
because he wishes to see and hear Miss Mary Ander- 
son, the lessee may forcibly expel A., who can only 
recover damages for breach of contract. Meanwhile 
there is a definite reason for Mrs. Weldon’s successes, 
and a lesson for the barin that reason. She knows 
that eloquence touches the juryman’s heart, and she 
uses every art of oratory, appealing to sympathy and 
to common sense. She first affects their feelings, and 
then flatters their vanity, and finally wins the day. 
Now at the bar the practice of eloquence is rare, except 
in criminal cases, and the language and style of the 
best advocates is woefully slipshod. Yet one would 
have thought that the experience of criminal courts 
was an ever-present testimonial to the value of decla 
mation. I have heard Mr. Montague Williams or Mr. 
Charles Matthews ask in thundering tones, ‘‘ What 
motive — what motive, { repeat — could the unfortu- 
nate prisoner have had?” and the jury, notwithstand- 
ing the fact that the motive was perfectly obvious, 
have acquitted men of manifest larcenies. 

Two great trials demand attention, the first being 
Adams v. Coleridge; the second the Mignonette case. 
I take it that the facts of the first case are familiar to 
your readers, but they may be stated very shortly. 
The Hon. Bernard Coleridge, finding that his sister 
intended to marry one Mr. Adams, wrote her a letter, 
which was the reverse of complimentary to her and to 
her fiancé. Upon this the abused gentleman brought 
an action for libel, and again as plaintiff in person, oc- 
cupied the attention of the court for two fullj{days or 
thereabouts. From the beginning he was unkindly 
treated by the judge, Manisty, J., who opened the ball 
by hurling at his head a suggestion that the case should 
be referred to an eminent person and heard in private. 





The plaintiff declined the proposal, made a violent 
speech, and gave his evidence. The eminent advocates 
who appeared for the defendant did not cross-exam- 
ine, and offered no evidence, expecting apparently that 
Manisty, J., would rule that the letter was privileged, 
What actually happened was that the judge told the 
jury that the letter was privileged unless there was 
motive, and the jury having expressly found motive, 
overruled the verdict on the ground that there was no 
evidence by which it could be sustained. The result 
was an universal chorus of disapprobation from the 
press and in society, and although there is a certain 
diversity of opinion on the point, the profession on the 
whole is inclined to join in the strain. Manisty, J., 
made matters worse by explaining that he had often 
done the same thing before in order to save expense. 
This every one knew, and in ordinary cases a certain 
effect in this direction may be produced; but here we 
have the plaintiff appealing to the Court of Appeal 
against the judgment, and the defendant moving fora 
new trial in the Divisional Court on the ground that 
the verdict was against the weight of the evidence. 
Prudence too ought to have warned Manisty, J., that 
a case in which so great a personage as the Lord Chief 
Justice was concerned could not be treated like an or- 
dinary case. And after all, where is the logic of the 
course adopted? What is thesense of saying to a jury 
‘Find for or against express malice,’’ and then say- 
ing ‘‘There was no evidence upon which you could 
come to sucha conclusion.” The Mignonette case was 
asolemn and sensational farce. A shipwrecked crew 
killed and ate one of their number on the high seas, 
without casting lots or obtaining his consent. Was 
there needed a special verdict in order to discover 
whether this was murder or not? It would have been 
equally murder if lots had been cast, orif the consent 
of the victim had been obtained, but the moral guilt 
of the murderers would have been less. Voila tout, 
and a good many people fail to see why Baron Hud- 
dleston should not have laid down the law in these 
terms tothe jury in Devonshire. These reactionary 
methods of trial produce strange results, and show 
the error of confusing ancient and modern practice. 
Thus in another instance Mr. Bradlaugh, unsuccess- 
ful in pleading his case in his trial at bar, was com- 
pelled to move fora new trlal before the very same 
judges by whom he had been tried. 

The last news is that the official receivers have suf- 
fered a grievous defeat, and that the solicitor general 
has announced that various details in the bankruptcy 
machinery are under consideration with a view toward 
alteration. What happened will have a peculiar inter- 
est to absconding bankrupts,of whom, I take it, there are 
several in the States. Messrs. Parker & Parker,solicitors, 
failed and fled. On the very day of their adjudication 
the official receiver put their property up for sale with- 
out consulting the creditors. Seeing that the object of 
the act is, inter alia, to secure tocreditors the manage- 
ment of the estate of a debtor, this was alittle arbi- 
trary, and the official receiver is ordered to refund the 
fees at six per cent, which he took for realizing the es- 
tate; that is to say, for his trouble in ordering an auc- 
tioneer to put it up forsale. This first check to the 
operation of a statute ruinous to lawyers is naturally 
a subject of gleefulcomment, and evidently was highly 
displeasing to their excellencies from the board of 
trade office, who were present in considerable num- 
bers. The decision of the board in the matter of al- 
tering the fees is also welcome, and if alterations are 
judiciously carried out, good results may ensue, for it 
is the general belief that the machinery of the Bank- 
ruptcy Act is good enough, and that an amendment of 
detail may convert it into an effectual measure. At 
present creditors, debtors and practitioners are equally 
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reluctant to hand themselves over, bound hand and 
foot, to an omnipotent board. 
Lonpvon, December 18, 1884. 
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NEW YORK STATE BAR ASSOCIATION. 


79 Cuapen Srreet, Arsany, N. Y. 
, , ’ 


Orrice or THe Secretary or tHe Executive Commirtse, 
No. ‘ v ‘ 
January 3, 1885. 


To the Executive Committee : 

GENTLEMEN — The next annual meeting of this 
committee will be held at my office at 7:50 Pp. M., 
January 19, 1885. A full attendance is requested. 

Respectfully yours, 
CHARLES J. BUCHANAN, 
Secretary. 
ceninatcatiippreiaanianin 


CORRESPONDENCE. 


GUARANTY. 


Editor of the Albany Law Journal: 

Lhave for many years been a reader of your excel- 
lent journal, and admire the ability with which it is 
conducted. Without desiring to give yourself any ex- 
pense of time on the subject, | would like to call the 
attention of the profession to the case of Allen v. Run- 


dle, 50 Conn. 10. 
LEx. 


WInsTED, Conn., December 29, 1884. 
[See same case, 47 Am. Rep. 599.—Eb.] 


OPPRESSIVE COosTs. 


Editor of the Albany Law Journal: 

Your correspondent * Lex” (30 Alb. L. J. 499) might 
have added to his list of the influences against a law- 
yer’s making a living the following, namely, the appli- 
cation of the denunciation *‘ Ve victis ,’ to unsuccess- 
ful parties, in the shape of exorbitant costs and allow- 
ances. I know of a case where a party, a lawyer, not 
the writer, has a fighting probability of success in an 
interesting case, and will not sue because of the costs 
and allowances against him if defeated. Better for 
the profession, moderate costs, and the rest matter of 
contract with the client. 


New York, December 30, 1884. 
a 
NEW BOOKS AND NEW EDITIONS. 


THE WOMAN QUESTION IN EUROPE. 

A Series of Essays—Edited by Theodore Stanton, M, A., with 
an introduction by Frances Power Cobbe. G. P. Put- 
nam’s Sons. New York and London. 

We are very apt to relegate this ‘‘ woman question ”’ 
to what are known as “‘ peculiar people,” and yet it is 
avery important problem, the significance of which 
increases yearly. Oftentimes its serious phases are 
belittled by politicians and overlooked by lawyers, 
but this is certainly not wise. The common-law posi- 
tion of women in political society was formerly simply 
disgraceful; and it is only recently that modern legis- 
lation has emancipated them from a sort of middle- 
age domestic slavery. Once they had few, if any, 
rights of property; they could be beaten with impu- 
nity by their barons, as husbands were significantly 
called, and their very legal existence was either ignored 
or impaired under some metaphysical pretense of 
unity. This book of essays before us, it is true, does 
not treat of the legal phase of the question, about 
which the adherents of Codes could, if they chose, 
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make short work of the historical school of common 
lawyers, with their ridiculous assumption that the 
common law was the triumph of human genius. 

The editor of this volume, Mr. Stanton, has col- 
lected a number of essays from the pens of distin- 
guished women of various European countries, which 
pretty fully show the degree of recognition now ac- 
corded to women iu Europe. In this regard this vol- 
ume isimportant to legislators, and amply repays a 
perusal. The literature of this subject is increasing 
with the importance of the question which is acceler- 
ating in momentum like all other questions with an 
element of rightin them. It is only a fortnight since 
Mr. Throop gave our readers an interesting sketch of 
an Italian work on ‘** Women in the legal profession.” 
“La Donna eV Avocatura.”’ The North American 
Magazine often touches the subject,as do most per- 
iodicals of the better sort. We are not prepared to 
take the most advanced ground on this subject, or to 
ignore the strong contra argument of the physiolo- 
gists, but we do believe in every measure which pro- 
tects the primordial rights of women, life, property, 
personal security, and liberty, and which tends to 
annihilate those common-law provisions which once 
classed them with lunatics, drunkards, idiots and 
other incapaces. 

Asa statistical book this volume of essays is not 
without considerable claim to recognition. As we 
have indicated,it treats of an important political ques- 
tion, even if we quite ignore that portion which re- 
lates to women suffrage. 

—_—_>—___. 
NOTES. 

¢¢ |] WISH I was an owl,” said the young lawyer, as 

he gently felt the dimension of her alligator 
belt. ‘* Why?” she asked. ‘‘ Because I could stay up 
all night, you know, dear,”’ he replied. ‘‘ Wnat would 
you want to do such a ridiculous thing as that for?” 
she tittered. ‘‘To wit: to woo.’’—Piiisburgh Chroni- 
cle-Telegraph. Ofcourse that was a cockney lawyer. 
—Among the announced contributors to the Ameri- 
can Law Journa? is “Martha Strickland, Esq.’” ——A 
bad jury — perjury.——Chief Justice Scott, of Illinois, 
can probably get asupply of ‘that’ from ‘tour own 
and only Sherwood, J.,’”’ of Missouri, who showers 
enough on his opinion in State v. Grant, 79 Mo. 113, for 
two. Alawyer from Arizona was returning from 
the East, where he had been to settle up the affairs of 
some miningcompany. He was full of indignation at 
the delays of the lawin Eastern courts. “It took me 
three months,’”’ he said, ‘‘to get a little formality 
through that ought to have been settled in twenty- 
four hours. It worried the life out of me. Now, out 
in Arizona we don’t do things that way. Our courts 
move quick. We haven’t so much style or red tape, 
and believe that when a thing has to be done the way 
to get it done is to get right atitand rush it. I re- 
member last spring the judge came to our place to hold 
court. There wasa jail fuJl of fellows there, in for 
murder and horse-stealing. The judge was in a hurry 
and said that docket must be closed within twenty-four 
hours. Well, it was.’’ ‘*‘ How in the world did he do 
it?’’ He didn’t do it. That night the boys organized 
a little committee, took the prisoners out of jail, hung 
the horse thieves, and told the murderers to get out of 
the Territory. Next morning the judge signed the 
docket and cost bills and went on his way rejoicing.” 
—Chicago Herald. ——‘‘ Place aux Dames.’’ — Magis- 
trate (newly appointed): ‘* Now, constable, what cases 
this morning?’’ Police sergeant: ‘* Please, your wor- 
ship, I have in custody John Simmons, alias Jones, 
alias Smith, al——” Magistrate: “Ah, well— Ill try 
the women first. Bring in Alice Jones! '’’—Punch. 
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CURRENT TOPICS. 
HE English language is pretty copious, snd it 
would seem that it ought to be sufficient for 
judges and lawyers and reporters without resort to 
Latin and French. They do not think so however 
down in Pennsylvania. Not only do we find the 
Pennsylvania reports and law jeurnals full of the 
old Latin law terms, but lawyers chere seem obliged 
to resort to old French to express themselves. Itis 
bad enough to see a complaint or a declaration 
called a ‘‘narr.” ‘‘Non obstante veredicto” is a 
relic of barbarism. Why not have done with all 
kinds of “facias?” ‘‘Venire de novo” does not 
recommend itself to us. “ Dissentiente” is pedan- 
tic. ‘* Trespass quare clausum fregit et de bonis 
asportatis,” or ‘‘q. c. f. et d. b, a.,” as it is some- 
times considerately abbreviated, fairly takes our 
breath away. And yet that is as nothing to: ‘‘Is- 
sue writ of alias scire facias to revive judgment No. 
307, Dec. Term, 1851, et quare executionem non, 
and to show cause why James Murphy, administra- 
tor d. b. n. ce. t. a., should not be substituted as de- 
fendant.” ‘* Procedendo ” fills us with awe; we are 
not quite sure what it means, but it has a pompous 
sound and conveys a vague impression as of a pro- 
cession headed by a drum-major. But what espec- 
ially vexes us is the employment of old French. 
What possible excuse for ‘‘ semble ?” And ‘sur” 
isa greatly overworked preposition. ‘Sur rule” 
and ‘‘sur exceptions” and ‘sur petition ” are vile 
phrases. But when we come to such a mixture as 
“*scire facias sur mechanics’ lien,” or ‘‘scire facias 
sur mortgage,” patience ceases to be a virtue, and 
we would gladly make the quietus of the writer 
with a bare bodkin from a goose’s wing. Let us 
grant, sell, assign, bequeath, or otherwise make 
overall this antediluvian nonsense to the venerable 
persons who believe that laws cannot be written. 
At all events, what we do write let us write in our 
own language. There is one phrase for which we 
believe there is no Latin or French equivalent in 
use, and that is “costs.” When lawyers get down 
to these there is no more fooling with foreign dead 
or dying languages, but they speak right out in 
plain and honest Saxon lest they should be misun- 
derstood. 


It seems difficult enough to write our own lan- 
guage unambiguously, without dabbling in other 
tongues. We are indebted to the New York Daily 
Register for two curious cases of construction arising 
on punctuation. In Nizon v. Cameron, Eng. Ct. of 
App., 82 Week. Rep. 834, a will contained these 
words: ‘‘T hereby give and bequeath unto Hannah 
Cameron, my wife, the house in which she resides in 
Cornbrook Park and ali the furniture therein, to- 
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gether with the sum of £3 10s. per week for her 
natural life.” The question was whether the words 
“for her natural life ” qualified the gift of house and 
furniture, as well as the annuity. To preclude such 
ambiguity the clause ought to have been inserted 
immediately after naming the wife, thus: I give to 
H. C., my wife, for her natural life, the house, etc. 
The trial court held that the clause, as it stood, did 
not qualify the gift of the furniture. A later pro- 
vision in the will showed that the testator supposed 
he had only givena life estate in the house. The 
appellate court reversed the decision of the tria] 
court as tothe furniture, and said the introductory 
words govern the whole sentence, and the conclud- 
ing words, ‘‘ for her natural life,” insuch asentence 
so constructed, are appropriate to describe the in- 
terest intended to be taken in all, and not only in 
the last, antecedent of the subject governed by the 
verbs ‘‘ give and bequeath.” In James v. Young, 82 
Week. Rep. 982, one question was as to the mean- 
ing of the words ‘‘are, and shall be liable to be, 
evicted therefrom.” The court held that it should 
be read, not as the punctuation indicated, but “are 
and shall be,” not ‘‘ evicted,” but ‘liable to be 
evicted therefrom.” The word ‘‘are” applies, not 
to absolute eviction, but to the possibility of evic- 
tion. Wemay add the case of Commonwealth v. 
Bosch, Pennsylvania Common Pleas, Nov, 1884, 15 
W. N. Cas. 316. A law forbidding business and 
labor on Sunday provides that “ nothing herein con- 
tained shall be construed to prohibit the dressing of 
victuals in private homes, bake-houses, lodging- 
houses, inns and other houses of entertainment for 
the use of travellers, sojourners and strangers.” 
The question was whether the phrase “ for the use 
of travellers, sojourners and strangers” qualifies 
‘the dressing of victuals,” or ‘other houses of en- 
tertainment,” and it was held to qualify the latter; 
and so it was held lawful for an innkeeper to supply 
ice-cream at his inn on Sunday to residents of the 
town, not sojourning at the inn. 


While we are engaged on the subject of writing 
English, we may add that it is also very difficult to 
write a statute so plain that some body will not 
misunderstand it. We find an amusing example of 
this in the current newspapers. Section 453 of the 
Penal Code enacts that ‘‘An assemblage in any pub- 
lic house or other place of three or more persons 
disguised by having their faces painted, colored or 
concealed is unlawful.” A man went to the thea- 
tre wearing a false beard. He had no companions 
in inquity. But the police took him in, and im- 
prisoned him over night, and next morning he was 
fined $5. There is some doubt whether wearing a 
false beard is ‘‘ concealing” the face. The phrase 

yas probably aimed at masked balls. But at all 
events there was no ‘‘assemblage.” The beard 
was so evidently false that the audience tittered, 
but that was no more “disorderly ” in the man than 
it would be for a woman to wear a ‘‘ Mother Hub- 
bard”? gown, 
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The natural love of approbation has led us oc- 
casionally to publish some of the numerous expres- 
sions of approval which come to us from our read- 
ers. If there is any thing on which we pride our- 
selves however it is our impartiality, and so we feel 
bound to give publicity to the following, written by 
a late Florida subscriber on discontinuing this jour- 
nal: ‘*I hope you will kindly excuse me if I tell 
you plainly my sole reason for so discontinuing it. 
I think you are too kind to somebody and too cruel 
to your readers in printing so many of those long- 
winded judges’ decisions or opinions, who are so 
fond of reiterating over and over again, using only 
a shght change of words.” We are glad that our 
friend lays it to the judges and not to us. Probably 
he could not conscientiously accuse us of being 
‘*Jong-winded,” whatever else our faults may be. 
There is some justice in his reason. The judges 
are “long-winded,” but it is the fault of our sys- 
tem, and not of the judges. So long as the judges 
are the source and breath of the law, they must 
keep on flowing and blowing. Most lawyers are 
very anxious to consult these oracular utterances, 
and to watch for sudden changes as they watch the 
weather-vane and the barometer and thermometer. 
There may be no necessity for this anxiety in the 
haleyon and millennial legal climate of Florida, but 
until we get a Code—perhaps always—there will be 
great need of keeping an ear open to these Delphic 
utterances in all other communities. We should be 
blamed by more if we did not promulgate them. 


The New York State Bar Association will hold 
its annual meeting in the Common Council Cham- 
ber, in the new City Hall in this city, Tuesday, the 
20th inst., at 10 a.m. <A reception will be held the 
same day at 8p. mM. A general attendance of mem- 
bers is requested. 


Governor Hill’s message to the Legislature 
touched upon a useful reform of legislative meth- 
ods, and the necessity of employing a trained class 
in drafting legislative acts. We hope before long 
to see a new departure in this respect and a regular 
class of parliamentary solicitors at Albany whose 
business it is to prepare bills for submission to the 
Legislature; then the English and the law of our 
session laws may begin to be a little orderly. At 
present an andigested mass of legislation tumbles 
annually out of the Legislature. Oftentimes it dis- 
figures the statute book or else it throws out of key 
other well-prepared statutes which precede it. We 
welcome Governor Hill’s official intimation as an 
important recognition of what all thoughtful peo- 
ple recognize. 


The Congo Free State question is attracting the 
attention of the international lawyers by reason of 
American representation at the European Congress. 
Mr. Belmont’s protest was better late than never. 
It must be contrary to the policy of this country to 
interfere in the proposed European partition of 








Africa. What have we to do with such far-off 
questions and complications? We have had occas- 
ion to say before that we regarded Mr. Evarts’ in- 
terference in Egyptian complications as unfortunate, 
and that it is already cited against us by the 
Powers. Should we embark in the Congo Free 
State matter, how can we object to European dic- 
tation in the Panama and Nicaraguan questions ? 
And that we must object is already clearly foreseen, 
It is difficult to know how far we can afford to 
isolate ourselves from international questions, but it 
is pretty clearly our interest to confine our supre- 
macy to this hemisphere. When the question of 
interference seems doubtful, let some ambitious 
secretary of State forego the pleasure of cutting a 
figure at some convention of the European powers, 
for the wily diplomats of Europe are sure to out- 
wit him and his country. 


——_+—_—_—— 


NOTES OF CASES. 
N Knowlton v. Hersey, 76 Me. 345, K. wrote to H. ; 
‘¢The bearer of this letter, my son-in-law, * 

* * wishes to place a stock of groceries in his 
provision and meat store in this place. To enable 
him todo this, I am willing to be responsible to 
you for the amount of groceries he may order of 
you.” eld, that the letter did not create a con- 
tinuing liability. The court said: “It seems to us 
that the letter was not intended by the writer, and 
could not properly be understood by those to whom 
it was addressed, as creating a continuing liability. 
It expresses a willingness to aid Mr. Young in start- 
ing anew branch of business, but fails to express 
an intention to continue such aid in the future. In 
the language of the letter, the aid which the writer 
proposes to render is to enable Mr. Young ‘to place 
a stock of groceries in his provision and meat store,’ 
not to replenish or keep such a stock good after- 
ward; and that when the stock of groceries had 
been selected, and with the aid of Mr. Knowlton 
hnd been paid for, the latter’s liability ended, and 
that two months after other goods could not be 
sold to Mr. Young on Mr. Knowlton’s credit, with- 
out the latter’s consent, and a new promise to be 
accountable for them.” To the same effect, Morgan 
v. Boyer, 39 Ohio St. 824; 8. C., 48 Am. Rep, 454. 


In State v. Kelly, 76 Me. 331, it was held that 
when a mortal blow or wound is inflicted in a fort 
of the United States, and the person struck or 
wounded dies out of the fort, the crime cannot be 
regarded as committed where the person dies. The 
court said: “ The conclusien is therefore inevitable 
that the courts of this State do not have jurisdic- 
tion of the crimes of murder or manslaughter com- 
mitted in a United States fort. In fact we do not 
know that this proposition is denied by any one. 
But it is said that although a mortal wound may be 
inflicted within a fort, still if the person wounded 
dies elsewhere, the crime must not be regarded as 
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having been committed in the fort, but at the place 
where the person dies; and that in such a case the 
courts of the latter place have jurisdiction, It is 
undoubtedly true that the courts of the latter place 
do sometimes have jurisdiction. But we are satis- 
fied that when this is so, 1t is not because the crime 
is to be regarded as having been committed there, 
but because some rule of law, statutory or other- 
wise, expressly confers such jurisdiction. The mod- 
ern and more rational view is that the crime is com- 
mitted where the unlawful act is done, and that the 
subsequent death, while it may be sufficient to con- 
fer jurisdiction, cannot change the locality of the 
crime. * * * Howthencana State court take 
jurisdiction? Clearly it cannot, unless when a mor- 
tal blow or wound is inflicted in a fort, and the per- 
son struck or wounded dies out of the fort, the 
crime is regarded as committed where the person 
dies; and this, as already stated, is a doctrine which 
we cannot sustain. It is condemned by the weight 
of modern authority, English as well as American, 
and is opposed to reason. The authorities bearing 
on the question will be found in Bishop’s Criminal 
Law, vol. 1, §§ 69, 154; Bishop’s Criminal Proced- 
ure, ch. 4; Commoniealth v. Macloon, 101 Mass. 1, 
and in the Report of Guiteau’s Trial for the Murder 
of President Garfield.” See United States v. Guiteau, 
1 Mackey, 498; 8S. C., 47 Am. Rep. 247. 


In Findlay v. Thorn, New York City Court, Janu- 


ary 5, 1885, 27 Daily Reg. 33, it was held that an 
answer may not be rejected because the verification 
is sworn to before a female notary. McAdam, 
C. J., observed: ‘‘ The reply interposed to the coun- 
terclaim contained in the defendant’s answer was 
returned, because the certificate to the jurat is 
signed ‘Jennie Turner, notary public.’ The com- 
plaint and answer were verified, and unless the re- 
ply contains a legal verification the defendants had 
the right to return it as an unverified pleading. 
The defendants place their objection upon the 
ground that Miss Turner, being a female, is ineligi- 
ble to public office, and cannot therefore legally 
perform the functions of anotary. Miss Turner was 
appointed by the governor, and the appointment 
was confirmed by the Senate. She has filed her of- 
ficial oath, and has received her commission, and is 
in possession of the office exercising its functions, 
and her right to the office cannot be questioned ex- 
cept in a direct proceeding brought by the Attor- 
ney-General in the name of the People, in which the 
notary may defend her right to the office.. It can- 
not be determined in the collateral manner in which 
the defendants present their objection. When the 
appointing power can lawfully be exercised upon a 
particular office, the appointee, after qualifying and 
entering upon the office, becomes an officer de facto, 
if not de jure, his acts are legal so far as the public 
is concerned, and his capacity or qualification for 
the office cannot be inquired into collaterally. Peo- 
ple v. White, 24 Wend. 520; People v. Lambert, 76 
N. Y. 220, 





In Queen v. Dee, Irish Ex. Div., Crown Cases Re- 
served, Dec. 1, 1884 (Ir. L. T. Rep.), the prosecu- 
trix, a married woman, in the absence of her hus- 
band, lay down upon a bed when it was dark. The 
prisoner came into the room, and lay upon her. 
Thinking that he washer husband, she said to him: 
“ You came in very soon,” to which he made no re- 
ply. He then had sexual connexion with her, 
which she did not resist, until during the act, she 
discovered that he was not her husband. Ona 
case stated, held, that the prisoner was guilty of 
rape. R.v. Barrow, L. R., 1 C. C. R. 156, over- 
ruled; R. v. Flattery, 2 Q. B. Div. 410, approved. 
The judges delivered elaborate opinions, reviewing 
all the authorities, 7. ¢., the British authorities. 
The judges do not seem to have agreed as to what 
constitutes rape, for May, C. J., said that connex- 
ion with a woman while unconscious does not con- 
stitute rape, but O’Brien, J., said just the reverse, 
and that undoubtedly is the law. 2 Bish. Cr. Law, § 
1121. On principle, Pales, C. B., observed: ‘ Con- 
sent is the act of man, in his character of a rational 
and intelligent being, not in that of an animal. It 
must therefore proceed from the will—not when 
such will is acting without the control of reason, as 
idiocy or drunkenness, but from the will sufficiently 
enlightened by the intellect to make such consent 
the act of a reasoning being. It is an instance of 
the application of a principle of widespread appli- 
cation, which in criminal law appears under the 
maxim Actus non facit reum nisi mens sit rea, which 
is acted on in cases of deeds and wills, to the exe- 
cution of which it is of the essence that the mind 
accompany the act, in cases of contracts passing 
property where intention governs (Merry v. Green, 
7 M. & W. 630), and in innumerable other cases. I 
feel that I owe an apology to my hearers in insist- 
ing upon so elementary a proposition, but nothing 
is in my opinion too elementary to encounter a doc- 
trine so abhorrent to our best feelings, and so dis- 
creditable to any jurisprudence in which it should 
succeed in obtuining a place, as that which more 
than once was laid down in England, that a consent 
produced in an idiot by mere animal instinct, is 
sufficient to deprive an act of the character of rape. 
Queen v . Fletcher, 1859, Bell C.C.33; Queen v. Fletcher, 
1866, L. R.,1C. C. R. 40. I think it follows that (ex- 
cluding cases in which an outward action appar- 
ently, but not in fact, accompanied by mind, is 
acted upon by another), any act done by one under 
the bona fide belief that it is another act different in 
its essence, is not in law his act—and that is the 
present case. The person by whom the act was to 
be performed was part of its essence. The consent 
of the intellect, the only consent known to the law, 
was to the act of the husband only (and of this the 
prisoner was aware). As well put by Mr. Curtis, 
what the woman consented to was not adultery, but 
marital intercourse. The act was not a crime in 
law. It would not subject her to a divorce. Were 
adultery criminally punishable by our law, she 
would not be guilty. It is hardly necessary to point 
out (but to avoid any misapprehension I desire to 





44 


THE ALBANY LAW JOURNAL. 








do so) that what took place was not a consent in 
fact, voidable by reason of his fraud, but something 
which never was a consent ad hoc.” Lawson, J., 
said: ‘The question is, what must be the nature 
of the consent ? In my opinion it must be consent 
to the prisoner having connexion with her, and if 
either of these elements be wanting, it is not con- 
sent. Thusin Flattery’s case, where she consented 
to the performance of a surgical operation, and un- 
der pretence of performing it the prisoner had con- 
nexion with her, it was held clearly that she never 
consented to the sexual connexion; the case was 
one of rape. So if she consents to her husband hav- 
ing connexion with her, and the act is done, not by 
her husband but by another man personating the 
husband, there is no consent to the prisoner having 
connexion with her, and it is rape. The general 
principles of the law as to the consent apply to 
this case. To constitute consent there must be the 
free exercise of the will of a conscious agent, and 
therefore if the connexion be with an idiot incapa- 
ble of giving consent, or with a woman in a state of 
unconsciousness, it is rape. In like manner, if the 
consent be extorted by duress or threats of violence, 
it is not consent. These are the true principles of 
law which govern the case, and which I have 
always heard laid down by the judges in Ireland; 
and the cases which contravene this principle I 
should not be disposed to follow, and they have 
never been followed in this country.” O’Brien, J., 
said; ‘*The crime is the invasion of a woman’s 
person without her consent, and I see no real dif- 
ference between the act of consent and the act be- 
ing against her will, which is the language of the 
indictment, though the distinction is taken by Lord 
Campbell, or between the negation of consent and 
positive dissent. Whether the act of consent is 
procured by the result of overpowering force, or of 
fear, or of incapacity, or of natural condition, or of 
deception, it is still want of consent, and the con- 
sent must be, not consent to the act, but to the act 
of the particular person, not in the abstract but the 
concrete, for otherwise the consent in principle 
would be just like the act of handing money in the 
dark to a person which was received by another, 
who would nevertheless in that case be guilty of a 
crime.’ Murphy, J., said: ‘‘ Where the will does 
not accompany the act, there is no consent. Every 
invasion of a man’s person or property without con- 
sent or will, is against consent and will. <A writ- 
ten document is placed before a man, which he 
reads and understands, and by signing which he 
knows that some right or privilege is passing to 
another—he consents to sign it. Then turning 
aside for a moment, another document is substitu- 
ted for that which he had read—believing it to be 
the same, he signs it. Is he bound by the contents 
of that which he has signed ? Has he consented to 
it? He certainly has not. This woman consented 
to intercourse with her husband. The accused in- 
duces her to believe he is her husband, and so ob- 
tains possession of her person. She never consented 
to this violation of her virtue—counsel for the 





crown said she did not consent to adultery; this 
was the act the accused committed. If the ac- 
cused was not guilty of the crime of rape, which 
involves an assault on a woman’s chastity and vir- 
tue, he was guilty of an assault, having done vio- 
lence to her person by even touching her, without 
or against her consent; for before he can be held 
guilty of an assault, this must be assumed. But at 
the same time, it is said he is not guilty of any as- 
sault on her virtue because she consented to the act 
of sexual intercourse. In my opinion, this is not 
law. If not guilty of the crime of rape, he was not 
guilty of assault. The accused was guilty of the 
felonious assault on this woman, just as much as a 
man, coming behind another and stunning him with 
blow, before he was aware even of his presence, 
would be guilty of an assault causing actual bodily 
harm.” Bishop lays it down that the act of the 
prisoner in question is not rape, citing many au- 
thorities. 2 Cr. Law, § 1122. Wharton lays down 
the contrary. 1 Cr. Law, § 561. A recent holding 
like that in Queen v. Flattery, much relied on in 
the principal case, is in Pomeroy v. State,94 Ind. 96; 
S. C., 48 Am. Rep. 146. The, question is very much 
in doubt upon the authorities, but we think the 
Irish court isright in principle. The woman’s con- 


sent to intercourse with her husband is not consent 
to intercourse with another man, and it is barbar- 
ous and illogical to hold that it is. 


——»_—___——_. 


THE NEW DIVORCE LAW IN FRANCE. 
URING the dark and the middle ages, and until 
the great social and political cataclysm of 1789, 

France, like all other Catholic countries, had no laws 
bearing upon divorce. Marriage not being re- 
garded as a civil contract, could not be dissolved 
by any temporal power. The pope alone had ‘the 
power, not to decree a divorce, but to declare a mar- 
riage null and void ab initio. 

This, with other beliefs and convictions consecra- 
ted by religion and time, was swept away by the 
revolutionary torrent of 1789. 

Marriage, instead of a religious sacrament, was 
declared to be a civil contract; and in 1792 the 
first divorce law was passed. As might be sup- 
posed in that era of lax morality, every facility was 
offered by the law for severing the marriage tie. 
In addition to all the more or less grave causes rec- 
ognized by modern jurisprudence in the United 
States, divorces were granted for incompatibility 
of character, and by mutual consent. As the for- 
malities necessary to obtain a divorce by mutual con- 
sent were of the extremest simplicity, and as in the 
case of incompatibility of character, a mere allega- 
tion by one of the parties was sufficient proof upon 
which to base a decree, divorces became excessively 
numerous, and the law was the occasion of scandal- 
ous abuses, and a quasi-authorized immorality. 

When Napoleon had succeeded in consolidating 
his power upon an apparently solid basis, and when 
the revolutionary elements had been again relegated 
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to the Faubourgs, and society had become reorgan- 
ized, the necessity for a new divorce law became 
universally felt. 

On the 31st of March, 1808, a law on divorce was 
promulgated, on the whole moderate and just; the 
determinating causes of which were maintained in 
the case of alimited divorce (separation de corps et de 
biens), when in 1816 the divorce law itself was ab- 
rogated, and which, with some modifications, has 
been re-enacted by the law of the 19th of July, 
1884. 

By the law of 1803 divorce was granted for the 
following causes: 

Ist. Adultery of the wife. 

2d. Adultery of the husband, when he introduced 
a concubine in the conjugal domicil. 

8d. Condemnation of either party of an infamous 
crime. 

4th. Excesses, violence and extreme cruelty and 
injury. : 

5th. Mutual consent. 

The last ground for a divorce was a concession to 
the supporters of the law of 1792, and the more 
radical element of the populace, but it was so 
hampered and restricted by the procedure to be 
followed, that in practice it was very difficult to ac- 
complish. 

The re-establishment of the monarchy necessarily 
led to the abrogation of the iaw upon divorce, and 
for more than sixty years no serious or lasting ef- 
fort was made to revive it. Six years ago, how- 
ever, M. Naquet began his active and energetic 
propaganda, and in spite of rebuffs, ridicule and the 
most strenuous opposition, persistently carried out 
his purpose, and on the 19th of July, 1884, the new 
divorce law was voted. 

It is little more than the re-enactment of the di- 
vorce law of 1803, but there are two salient features 
in the new law, one of which evinces the higher es- 
teem and respect accorded to women in France in 
the present age, and the tendency to constrain men 
to the same marital obligations and duties as 
women. The second ground upon which divorce 
may be obtained is simply for the adultery of the 
husband, the restriction when he keeps a concubine 
in the conjugal domicil being abrogated. 

The clause authorizing divorce by mutual con- 
sent is also abolished, and in its stead tne following 
new clause is inserted: 

“When the divorce a mensa et a thoro (separation 
de corps et de biens) shall have existed for three 
years, the judgment decreeing such separation may 
be converted into a judgment for an absolute di- 
vorce.”” 

These are the only changes made by the new 
law. It is open to objections in many respects, 
and it 1s questionable whether all of its provisions 
will be sustained. It is not the law projected by 
Naquet or voted by the Chambre, but as modified, 
curtailed and restored by the Conservative Sen- 
ate, 

The clauses most condemned are the second, 





which may be re-established as in the law of 1803; 
and the facultative portion of the last clause, giving 
judges the option whether or not to convert the de- 
cree for a separation de corps et de biens into one of 
absolute divorce. This will probably be made ob- 
ligatory. 

The re-establishment of clause 2 as in the text of 
the old law is not so absolutely prejudicial to the 
wife as would at first appear. For while under that 
law clause 2 gave her no right to demand a divorce 
for the simple infidelity of her husband, yet it 
could be obtained under clause 3 for “ grievous in- 
jury.” Although the granting this was left to the 
discretion of the judge, divorce was usually ac- 
corded on the ground that marital infidelity on the 
part of the husband was a “ grievous injury ” to the 
wife. 

Indeed this 8d clause had a general and saving 
effect, for it was applied in cases where clause 4 was 
not effectively, but morally true; as although a 
wife could not obtain a divorce for a mere misde- 
meanor, yet if the misdemeanor evinced moral de- 
gradation or turpitude it would be considered a 
grievous injury, and a divorce granted on this 
ground. 

The facility with which a separation de corps et de 
biens, or a limited divorce, may be converted, under 
the new clause in the recent divorce law, into an 
absolute divorce on a mere ex parte motion, is not 
the radical change it would appear to Americans, 
for a limited divorce in France is not a palliative 
for an absolute divorce, as in New York and else- 
where, granted for causes insufficient to sustain an 
application for an absolute divorce, but is decreed 
for identically the same causes. In the law of 1803 
it was made co-existent with an absolute divorce, as 
a concession to the conservative and religious ele- 
ment of the people whe regarded marriage as an in- 
dissoluble sacrament. 

The procedure under the new divorce law is pur, 
posely complicated and slow; the object being that 
parties to a divorce suit shall have sufficient leisure 
and opportunity to reflect upon the gravity of the 
steps they propose to take and the serious nature of 
the bond they wish to dissolve. More than this, 
the judicial authority, which in France is much 
more extended than with us, and has a quasi pater- 
nal or patriarchal character, twice intervenes, and 
the judge in camera, having cited the parties to ap- 
pear in person before him, admonishes and en- 
deavors to reconcile them. 

The libel or complaint of the plaintiff, which in 
France is a simple statement, devoid of the techn1- 
calities inherent to such papers with us, is pre- 
sented by him in person to the judge, and explained 
and discussed. Should the statement appear suffi- 
ciently well founded to warrant a divorce suit, and 
should the plaintiff remain obdurate to the perfunc- 
tory administration of the judge, the latter issues a 
citation to the defendant, as well as the plaintiff, to 
appear before him in camera. Here he uses his en- 
deavors to reconcile the parties, going through the 
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patriarchal comedy for the second time. Should it 
prove unsuccessful, and the plaintiff persist in his 
purpose, which he very naturally does (not having 
begun his suit forthe mere pleasure of being lec- 
tured by the judge), his statement, and the papers 
in support thereof, are transmitted by the judge to 
the attorney-general (or district attorney [procu- 
reur general|) (who is always a party to a di- 
vorce suit) and the court, the presiding judge of 
which, after hearing the attorney-general, either ac- 
cords or refuses to plaintiff the permission to issue a 
summons. Here then commences the suit proper, 
the procedure of which may be divided into two 
phases, the private and the public. 

The parties, as previously appear before a judge 
in camera, but this time accompanied by their re- 
spective counsel, who state the grounds upon 
which their clients demand or oppose a divorce, 
mentioning the proofs they possess and the witnesses 
they intend to subpena. Discussions between the 
parties naturaily ensue, and objections are made to 
the proofs offered and the witnesses to be cited; all 
of which, with such further observations as the parties 
may choose to make, are duly recorded by the clerk 
and signed by the parties. 

This ends the proceedings in camera, which still 
partake of the patriarchal character, so inherent in 
French jurisprudence, which goes upon the assump- 
tion that the people at large are children, and ought 
to be treated as such. 


The procés-verbal or statement thus signed is 
submitted to the court, which decides whether or 


not the petition for a divorce is admissible. Of 
course in the latter case the suit is dismissed, and 
the only remedy for the plaintiff is to appeal against 
the interlocutory judgment. 

. If however the libel or petition is admissible, the 
public and regular procedure commences. 

Here the peculiar features incident to French di- 
vorce suits end, and the subsequent procedure is nec- 
essarily similar in its general characteristics to that 
of divorce suits in our own States. 

The judgment however when rendered by the 
court does not per se dissolve the marriage. The 
law requires that the dissolution should be publicly 
pronounced by the civil officer (usually the mayor) 
of the domicil of the plaintiff. 

The consequences resulting from a divorce are 
necessarily, on account of the subordinate position 
of the wife during marriage and the vested rights 
which children have in their parents’ property, more 
serious and extensive than in the United States or 
England. 

The marital power and authority accorded by the 
Code to the husband is destroyed, and the woman 
resumes her position and rights as a feme sole. Both 
parties have the privilege of remarrying, with the 
exception that the party convicted of adultery can- 
not marry his or her accomplice, and the restriction 
that a woman cannot marry until ten months shall 
have elapsed since the judgment of divorce. 

Should the children issued of the marriage be 
minors, they are intrusted to the care of the party 





in whose favor the divorce has been pronounced, un- 
less a specific decree of the court order otherwise 
(C. C. 302). 

The right of the children to maintenance, éduca- 
tion, and the share accorded them in the estate of 
their father and mother by the Code, subsist and 
are unchanged by a divorce pronounced between 
their parents. As to the parties themselves, the 
property relations existing between them may be 
modified. Articles 299 and 300, C. C., deprive the 
party against whom the divorce has been pro- 
nounced of all privileges and advantages (from a 
pecuniary point of view) which he or she had ac- 
quired by marriage settlements, or gifts made dur- 
ing the marriage, whereas the party in whose favor 
the divorce was pronounced is entitled to all the 
benefits and advantages acquired by marriage 
settlements or otherwise, even though the stipula- 
tion existed that such benefits and advantages 
should be reciprocal. 

N. Morton GRINNELL. 

Paris, Dec. 4, 1884, 


CHATTEL MORTGAGE—* SHALL DEEM HIMSELF 
UNSAFE” — CONVERSION. 
NEW YORK SUPREME COURT, GENERAL TERM, FIFTH 
DEPARTMENT, OCTOBER, 1884. 
ALLEN V. VOSE. 

April 18, 1876, plaintiff executed and delivered to defendant a 
chattel mortgage upon, among other things, a mare. The 
mortgage, which was torun until December 1, 1876, con- 
tained the usual clause, “‘thatincasethe * * *_ shall 
atany time deem himself unsafe it shall be lawful for 
him to take possession,” ete. On July 18, 1876, without 
the consent or authority of the mortgagor, defendant in 
good faith took possession of said mare, and sold her at 
public auction. In an action for conversion, hel, that de- 
fendant was not liable; that said clause vested in him an 
absolute discretion, the exercise of which did not depend 
upon the fact whether or not he had reasonable ground 
for deeming himself insecure. 

_. from a judgment entered upon the report 

of a referee in favor of plaintiff. The opinion 
states the case. 


D. M. Darrin, for appellant. 
J. W. & H. J. Dininny, for respondent. 


Harieut, J. This action was brought to recover 
damages for an alleged conversion of a mare, and for 
damages resulting to her colt by reason of taking her 
from it before it was old enough to wean. The defense 
was justification under a chattel mortgage. 

On the lst day of April, 1875, the plaintiff entered 
into a contract in writing with the defendant; in and 
by the terms of which he leased the defendant’s farm, 
in the town of Thurston, Steuben county, fir the 
term of one year, to work upon shares, and in the fall 
of the year tosow and put in a quantity of winter 
wheat and rye, and to harvest the same the next sum- 
mer when the crops should mature. The plaintiff, 
pursuant to the lease, entered into possession of the 
farm, and worked the same during the term embraced 
in the lease. On the 18th day of April, 1876, the par- 
ties had an accounting and settlement of their trans- 
actions under the lease, whereby it was found and 
agreed that the plaintiff was indebted to the defend- 
ant in the sum of $100,tosecure which the plaintiff 
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executed and delivered to the defendant a chattel 
mortgage upon all his interest in the winter wheat 
and rye growiug upon the farm, and also in one sorrel 
mare, conditioned that the plaintiff would jpay the 
defendant the sum of $100 and the interest thereon on 
the lst day of December, 1876. The mortgage con- 
tained the following clause. ‘‘ That in case the said 
Arlon M. Vose shall at any time deem himself unsafe 
it shall be lawful for him to take possession of the 
said property, and to sell the same at public or private 
sale previous to the time above mentioned for the 
payment of said debt, applying the proceeds upon the 
mortgage after deducting all expenses of sale and 
keeping said property.”’ 

On the 17th day of July, 1876, the parties entered 
into an agreement, in and by the terms of which the 
plaintiff sola to the defendant his share and interest in 
the wheat then standing upon the defendant’s farm 
forthe sum of $10, and that amount was indorsed 
upon the mortgage. On the 18th day of July, 1876, the 
defendant caused the sorrel mare mentioned in the 
mortgage to be taken from the possession of the plain- 
tiff under and by virtue of the mortgage without his 
authority or consent, and caused the same to be adver- 
tised and sold at public auction. It was for this taking 
that the plaintiff alleges conversion. 

The referee has held and decided that under the 
clause contained in the mortgage, ‘‘ that in case the 
said Arlon M. Vose shall deem himself unsafe it shall 
be lawfulfor him to take possession,” etc., the de- 
fendant must prove and establish to the satisfaction 
of the jury or referee chat he deems himself unsafe 
before he is justified in taking possession of the prop- 
erty, and whether he is actually insecure and unsafe 
does not rest in the mere whim, caprice, or arbitrary 
will of the mortgagee, but becomes a question of fact, 
to be heard and determined like other important ques- 
tions of fact, and governed by the same rules; that in 
this case the evidence did not justify the defendant in 
deeming himself unsafe, and thafconsequently he had 
no right to take possession of the mare at the time he 
did. This question presents the important question 
in the case for review. 

The appellant relies upon Huggans v. Fryer, 1 Lans. 
276; Roy v. Goings, 96 Ill. 361; S. C., 36 Am. Rep. 151; 
Farrell v. Hildreth, 38 Barb. 178; Hall v. Sampson, 35 
N. Y. 274. ; 

In the case of Huggans v. Fryer the mortgage was 
upon ayoke of oxen, and contained the clause that 
“if the mortgagee deems himself unsafe it shall be 
lawful for him to take possession of the property and 
sell the same at public or private sale previous to the 
time mentioned for the payment of thedebt.”’ In that 
case, the mortgagee, deeming himself unsafe, took pos- 
session of the property before the mortgage came due 
and sold the same without giving personal notice to 
the defendant. The question considered upon the 
appeal was whether or not the sale was illegaland void 
for waut of personal notice to the defendant. It was 
held that the sale was valid. It does notappear from 
the case as reported that any evidence was given upon 
the question as to whether or not the plaintiff was un- 
safe when he took possession of the property, and that 
question does not appear to have been argued. The 
court,in commenting upon the case,says: ‘“* The taking 
possession of the property, and the advertisement of 
its sale was in strict conformity with the condition 
that when the mortgagee deemed it unsafe he could 
sell and apply the proceeds to the payment [of the 
debt.”’ 

In the case of Farrel/ y. Hildreth the action was for 
conversion of a wagon and heifer, which property the 
plaintiff claimed by virtue of a chattel mortgage exe- 
cuted to him by one John Farxell, containing the dan- 





ger clause. The defendant, as sheriff, levied upon the 
property by virtue of an execution issued upon ajudg- 
ment against John Farrell. The plaintiff demanded 
the property of the sheriff, which was refused, and the 
property was sold on the execution. The question 
raised upon the appeal in that case was whether or not 
at the time of thelevy or demand by the plaintiff of 
the property the mortgagor had an interest in the 
property liable to be levied upon and sold on execu- 
tion. The court held that where the mortgagor has 
retained no other interest in the property than an 
equity of redemption, such interest is not the subject 
of levy and sale, and that there was abundant ground 
for a feeling of insecurity on the part of the mortga- 
gee. The sale was forbidden, and the property de- 
manded; and the jury would have been warranted in 
finding that the mortgagee felt himself insecure and 
unsafe. The question as to whether or not it was nec- 
essary forthe jury toso find does not appear to have 
been raised or discussed. 

In the case of Hall v. Sampson the action was for 
the conversion of a piano-forte, which was claimed by 
the plaintiff under a chattel mortgage containing the 
danger clause. The defendant, as sheriff, levied upon 
the same under an attachment, and the same was sub- 
sequently sold upon execution in the attachment suit. 
The mortgage covered a large amount of household 
furniture, embracing other articles besides the piano. 
At the time the piano was attached the mortgage waa 
not due. Subsequently the plaintiff deemed himself 
insecure, and took possession of the mortgaged prop- 
erty except the piano. At this time he knew the 
piano had been attached, and his reason for not taking 
it into his possession with the other property was that 
it was at a distance of ten miles from his residence, 
and he had noconvenient place to put it. The court 
held that the execution of the mortgage vested the 
plaintiff with title subject to be defeated by the subse- 
quent performance of the condition, that the mort- 
gage specifically defined the circumstances under which 
the grantee should become entitled to the right of 
possession, and that this evinces the mutual intent of 
the parties that until vested in the mortgagee it 
should remain in the mortgagor. His possessionary 
right was to terminate on the failure to pay the debt 
at the time named, or at such earlier time as might be 
fixed by the election of che mortgagee, if in good faith 
he should deem himself insecure; that the mortga- 
gor’s interest terminated when the plaintiff, finding 
his debt insecure, exercised his right under the mort- 
gage to treat the condition as broken; that his act in 
taking possession of the bulk of the property was an 
assertion of his claiming enforcement of the forfeit- 
ure. From that time he had the right of possession 
as wellas the legal title, and the authority of the sher- 
iff ended with the interest of the debtor. 

Roy v. Goings, supra, was decided in the Supreme 
Court of Illinois. The rule as stated by that court is, 
that under aclause ina chattel mortgage, that if the 
mortgagee shall at any time before the debt becomes 
due feel himself unsafe or insecure, he shall have the 
right to take possession of the mortgaged property, 
the mortgagee has the right to determine the crisis 
for himself, subject only to the limitation that his 
judgment of insecurity must be exercised in good 
faith, upon reasovable grounds or probable cause. 
That this rule does not require that there should be 
actual danger, or that the proof should furnish the 
court at the time of the trial with reasonable grounds 
to decide that there was actual danger. But it will be 
sufficient if at the trialit appearsthat at the time of 
the taking of possession there was apparent danger, 
such that areasonable man might in good faith act 
upon. That the feeling of insecurity has reference to 
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such feeling as is produced by some subsequent cause, 
or some cause not in being when the mortgage was 
executed. 

In the case of Smith v. Post, 1 Hun, 516, the action 
was to recover property which had been levied upon 
by virtue of an execution, and which property had 
been sold by virtue of a chattel mortgage in favor of 
the defendant. In this case the General Term, of the 
Third Department held that the provision in the 
mortgage that in case of default in payment, or in case 
the mortgagee should at any time deem himself un- 
safe, he might take possession of the property and sell 
the same, was for the benefit of the mortgagee, and 
authorized him to take possessionwhen there was de- 
fault, or when in his judgment he deemed it best for 
the safety of hisdemand. And no proof was required 
to show that he corisidered himself unsafe, as the legal 
presumption would be that such was the fact when 
possession was taken before it was due. 

Thomas Mort. 443, states the rule to be that ‘‘ where 
there is a clause in the mortgage which authorizes the 
mortgagee to take possession at any time when he 
may deem himself unsafe, the mortgagee may take 
the property away from the mortgagor at any time 
when he may think it best for his own interest, and if 
the power contained inthe mortgage justifies such a 
course, he may sell the property and thus bar the 
equity of redemption even before the debt becomes 
due.” 

Jones, in his new edition just published on Chattel 
Mortgages, at section 451, says: “A provision that the 
mortgagee may take possession whenever he shall deem 
himself unsafe is for his benefit, and authorizes him 
to take possession, when in his judgment he deems it 
best for his safety to do so; and upon his taking pos- 
session before default no proof is required to show 
that he considered himself unsafe, as the legal pre- 
sumption is that such was the fact. He is made the 
sole judge of the happening of the contingency upon 
which he may take possession. It is immaterial 
whether his apprehensions of loss be well or ill 
founded. Being entitled to possession of the property 
for such cause, he may maintain an action for the pos- 
session of it against any one who detains it, or trover 
for the conversion of it. He may moreover take pos- 
session without making any previous demand for pay- 
ment. Suh a clause vests in the mortgagee an abso- 
lute discretion to take possession of property when he 
may deem himself insecure, and the exercise of this 
right does not depend upon the fact that he has rea- 
sonable ground for deeming himself insecure. Nor is 
such a contract a hard and unconscionable one, 
especially as the right of possession passes with the 
legal title by force of the mortgage, in the absence of 
any agreement to the contrary. When the parties 
have made their own contract the courts will not set 
them aside and make a new one for them. Such a pro- 
vision in a mortgage is a contract right, and therefore 
it cannot be impaired by subsequent legislation. If 
the mortgagor wishes to retain possession of the prop- 
erty until the mortgagee shall have reasonable grounds 
to deem himself insecure, he can insert, or have in- 
serted, a stipulation to that effect in the mortgage; 
or if he wishes to go still further, and retain posses- 
sion of the property until the mortgagee shall become 
in fact insecure, he can have a stipulation put into the 
mortgage to that effect. But if he chooses only to 
have inserted in the mortgage a clause that he shall 
have the right to possession of the property until the 
mortgagee shall deem himself insecure, then he can 
ouly retain the property until the mortgagee does in 
fact deem himself insecure; and he has no right to 
question the grounds upon which the mortgagee en- 
tertains such feelings of insecurity. He cannot say to 
the mortgagee, ‘ You are unreasonable; you have no 





right to feel insecure; there are in fact no grounds 
for such feeling of insecurity.’ The only question at 
all material in such a case is whether the mortgagee 
does in fact so feel; and if the mortgagee claims that 
he bas such a feeling, and afterward on the trial testi- 
fies that at the time he took possession of the property 
he had such a feeling, and if upon the facts of the case 
it is possible at all to believe that any person, however 
timid and fearful he might be, might have had such a 
feeling, then it should be held that the mortgagee had 
aright to take possession of the property. Undera 
clause authorizing the mortgagee to take possession 
whenever he should deem himself insecure, he is enti- 
tled to exercise this right if he has good reason to 
think, and did think, that he had been overreached in 
regard to the value of the property.”’ 

We have thus briefly referred to the principal decis- 
ions in our own State and of Illinois, and have given 
the rule as stated by our recent elementary writers 
upon the question. There are numerous decisions in 
other States which we have examined. Whilst there 
is some conflict in the decisions we are of the opinion 
that the weight of authority is in accordance with the 
rule as stated by Jones. 

In the case under consideration the defendant testi- 
fies that at the time he took possession of the mare he 
did in fact deem himself unsafe. We are of the opin- 
ion that there existed reasonable grounds for such 
feeling. The mortgage was upon the wheat and rye 
growing upon the defendaut’s farm. These crops 
were relied upon in chief to pay the defendant's claim. 
The crops had substantially failed. The plaintiff, when 
he examined the crops on the Sunday prior to the sale, 
reported that he did not believe the crops would pay 
the expenses of harvesting. He sold his interest in 
the crops tothe defendant for $10. The defendant, 
when he harvested the crops, realized therefrom but 
the sum of $39, whilst it cost him 47 to harvest them. 
The crops having substantially failed, the mare only 
was left to secure the defendant for the amount still 
unpaid upon the mortgage. The mare, as the defend- 
ant claims, was worth but the sum of $50. Other wit- 
nesses corroborated him upon the value of the mare. 
We think therefore that the evidence establishes the 
fact that he in good faith believed himself insecure. 
If so, within all of the anthorities, he would have the 
right to take possession of the mare under the mort- 
gage. 

Judgment reversed and new trial ordered before 
another referee, costs to abide the event. 

Smith, P. J., Barker and Bradley, JJ., concur on 
the last ground stated in the opinion. 

[See 42 Am. Rep. 152; 41 Ohio St. 41; 30 Alb. L. J. 
402; ante, 4; 35 Eng. Rep. 708.] 

—— 
STATUTE OF LIMITATIONS — ACKNOWLEDG- 
MENT— PART PAYMENT BY JOINT PROM- 
ISOR. 


NEW JERSEY SUPREME COURT, JUNE TERM, 1884. 


PARKER V. BUTTERWORTH.* 

Defendant, a joint maker of a promissory note, in a letter 
written to the plaintiff, admitted that he signed the note 
as surety, and added: ‘It would be impossible for me to 
pay the note at this time; therefore I shall be a thousand 
times obliged to thee if thee will allow it to rest until John 
(the other maker) or I, or both, are in better condition to 
liquidate it.” Held, to be a qualified promise by the de- 
fendant to pay when his circumstances had so improved 
that he had the ability to pay, and that the plaintiff could 
not make the promise available without affirmative proof 
of the substantial fulfillment of the condition. 


*S.C.,46 N. J. Law, 244. 
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A payment on account by one joint promisor will not remove 
the bar of the statute of limitations as against a co-prom” 
isor in whose favor the statute had attached when the 
payment was made. 


N the rule to show cause why a verdict for the 
plaintiff should not be set aside. 

James M. Stratton and Charles Haight, for the rule. 

James Steen, contra. 


The opinion states the case. 


Depvs, J. This suit was brought upon a joint and 
several promissory note made by John H. Woodward 
and William L. Butterworth, bearing date June 17, 
1867, for the sum of $1,241.46, payable to Deborah Par- 
ker and Leah Parker, or the survivor of them, in one 
year after date. Deborah died in 1874. The suit was 
in the name of Leah, the survivor, as plaintiff, 
and Woodward being out of the, jurisdiction of the 
court, Butterworth alone was made defendant. The 
action was begun by a summons returnable April 3, 
1883. The defense was the statute of limitations. To 
meet this defense the plaintiff relied (1) on an acknowl- 
edgment or promise to pay, contained in a letter writ- 
tento her by Butterworth, the defendant, bearing 
date September 1, 1877, and (2) upon a payment of $100 
on the note made June 1, 1882, by Woodward, the 
other joint maker. 

By the Limitation Act, as contained in the revision, 
which went into effect January 1, 1875, it is provided 
with respect to actions on simple contracts, first, that 
“no acknowledgment or promise by words only shall 
be deemed sufficient evidence of anew or continuing 
contract, whereby to take any case out of the opera- 
tion of this act, or to deprive any person of the benefit 
thereof, unless such acknowledgment or promise shall 
be made or continued by or in some writing to be 
signed by the party chargeable thereby;’’ second, 
“that where there shall be two or more joint contrac- 
tors or executors or administrators of any contractor, 
no such jointcontractor, executor or administrator 
shall lose the benefit of this act so as to be chargeable 
in respect or by reason only of any written acknowl- 
edgment or promise, and signed by any other or 
others of them;”’ third, that ‘‘nothing herein contained 
shall alter or take away or lessen the effect of any pay- 
ment of any principal or interest made by any person 
whatsoever;’’ fourth, ‘“‘that in actions to be com- 
menced against two or more such joint contractors or 
executors or administrators, if it shall appear at the 
trial or otherwise that the plaintiff, though barred by 
this act as to one or more of such joint contractors or 
executors or administrators, shall nevertheless be enti- 
tled to recover against any other or others of the defend- 
ants, by virtue of a new acknowledgment or prom- 
ise or otherwise, judgment may be given, and with 
costs allowed for the plaintiffas to such defendant or 
defendants against whom he shall recover, and for the 
other defendant or defendants against the plaintiff; ’’ 
fifth, ‘‘that no indorsement or memorandum of any 
payment, written or made after this act shall go into 
effect, upon any promissory note, bill of exchange or 
other writing, by or on behalf of the party to whom 
such payment shall be made, shall be deemed sufficient 
proof of such payment so as to take the case out of the 
operation of this act.”” Rev., p. 595, 596, §§ 10, 11. 

These sections are in substance the same as sections 
land 3of 9 Geo. IV., ch. 14 The only change they 
made in the law is with respect to the rules of evi- 
dence. Before this statute an acknowledgment or 
promise to pay, ora payment on account, under some 
circumstances, would take a case out of the statute of 
limitations. The new statutesimply required that the 
acknowledgment or promise tc have that effect should 
be in writing, and signed by the party to be charged 





thereby. It made no alteration in the legal construce 
tion or effect of an acknowledgment or promise when 
proved in the manner prescribed by the statute, and 
the question whether the document written and signed 
‘“‘amounts to an acknowledgment or promise is no 
other inquiry than whether the same words, if proved, 
before the statute was enacted, to have been spoken 
by the defendant, would have had a similar operation 
and effect.” Haydon v. Williams, 7 Bing. 163; Ed- 
wards v. Culley, 4H. & N. 3878; Dickenson v. Hatfield, 
5 C. & P.46; Wood Lim., § 84. 

The statute has made no change in the law with re- 
spect to payment on account, except that the indorse- 
ment or memorandum of the payment upon any prom- 
issory note, bill of exchange or other writing, written 
or made after the act went into effect, by the party to 
whom payment is made, shall not be sufficient proof 
thereof. Payment, as a fact, must be proved by evi- 
dence aliunde. It may be proved by any kind of evi- 
dence, written or oral, which otherwise would be com- 
petent as proof of a matter of fact in issue; and any 
payment which would have been sufficient before this 
statute was passed is still sufficient to remove the bar 
of the statute of limitations. Merritt v. Day, 9 Vroom, 
32; Cleave v. Jones, 6 Exch. 573, 578; Bevan v. Geth- 
ing, 3 Q. B. 740; Bradley v. James, 13 C. B. 822; First 
Nat. Bank vy. Ballou, 49 N. Y. 155; Wood Lim., § 96. 

The statute has the words ‘‘acknowledgment or 
promise”? and “evidence of a new and continuing 
contract.’’ The use of these words in the disjunctivein 
the statement of the law gave rise to a series of oppos- 
ing authorities, in some of which it was held that the 
statute of limitations was founded on a mere presump- 
tion of payment, and that whatever repelled that pre- 
sumption was an answer to the statute, and that there- 
fore an acknowledgment of the non-payment of a 
debt, though accompanied by a conditional promise, 
or even a refusal to pay, was a sufficient answer to the 
statute. These cases were overruled by the Court 
of King’s Bench before the act of 9 Geo. IV. was 
passed, in J’anner v. Smart, 6 B. & C. 603, a case which 
Baron Parke said put an end to a series of decisions 
which were a disgrace to the law. Hart v. Prendergast, 
14M. & W. 741. 

Since the decision in Tanner v. Smart the law in the 
English courts has been settled on this footing — that 
from a bare unqualified acknowledgment of a subsist- 
ing debt the law will imply a promise to pay which 
will obviate the bar of the statute, but that if there be 
in the admission, or on the face of the writing contain- 
ing such an acknowledgment, any thing to repel the 
inference of a promise to pay, the rule expressum facit 
cessare tacitum applies, no promise will be implied, 
and the acknowledgment will not enable the plaintiff 
torecover. Andif the acknowledgment be coupled 
with a promise which is qualified or conditional, 
neither the acknowledgment northe promise will be: 
available unless the condition has been performed or 
the event happened by which the promise is qualified. 
Smith v. Thorne, 18 Q. B. 134, Hart v. Prendergast, 14 
M. & W. 741, 744; Sidwell v. Mason, 2 H. & N. 306, 309, 
310; Everett v. Robertson, 1 El. & El. 16-19; In re River 
Steamer Co., L. R., 6 Ch. App. 822-828; Skeet v. Lind- 
say, L. R.,2 Exch. Div. 314-816; Wood Lim., § 85. 

The weight of authority in the courts of this coun- 
try isin accordance with the English doctrine, as will 
appear in the note of the American editors to Whit- 
comb v, Whiting, 1 Sm. Lead. Cas. 982; and such has 
been the course of decision in this State. Belles v. 
Belles, 7 Hal. 839; Ridgway v. English, 2 Zab. 409, 413, 
419; Ex'rs of Conover v. Conover, Saxt. 403. 

The defendant’s letter of September 1, 1877, relied on 
as an acknowledgment or promise, was written in an- 
swer toaletter of the plaintiff, which was not pro- 
duced in evidence, No part of the defendant’s letter, 
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except the paragraph which will be quoted, contains 
any thing which could be construed to be an acknowl- 
edgment or promise. That paragraph is in these 
words: ‘‘ It would be impossible for me to pay the note 
at this time; therefore I shall be a thousand times 
obliged to thee if thee will allow it to rest until John or 
I, or both, are in better condition to liquidate it.” It 
is clear that there is not in these words an unqualified 
promise to pay immediately or on request. The pre- 
ceding paragraphs of the letter identify the note sued 
on as that to which the correspondence related, and 
contain an admission by the defendant that he signed 
the note as surety for Woodward. Taken in connec- 
tion with the defendant’s admission that he signed the 
note, and his declaration of his present inability to 
pay, I think the words quoted are sufficient to warrant 
the implication of a qualified promise by the defend- 
ant to pay when his circumstances had so improved 
that he had the ability to pay. To make sucha prom- 
ise available the plaintiff was bound to furnish affirma- 
tive proof of the substantial fulfillment of the condi 
tion (Tanner v. Smart, Haydon v. Williams, supra! 
Scales vy. Jacob. 3 Bing. 638; Aytonv. Bolt, 4 id. 105; 
Edmunds v. Downs, 2 C. & M. 459; Meyerhoff v. Froeh- 
lich, 4C P. Div. 63; Tompkins v. Brown, 1 Den. 247; 
Wood Limitations, § 77); and of that there was no evi- 
dence. The verdict cannot be sustained on the new 
promise of the defendant. 

To take the case out of the statute of limitations by 
a payment on account, the plaintiff relied ona pay- 
ment made by Woodward, one of the joint makers of 
the note. Woodward sent a draft to the plaintiff for 
$100 in a letter directed to her, dated Durango, Cal., 
May 9, 1882. The plaintiff received the money on the 
draft, and June 1, 1882, credited it on the note. The 
letter remitting the draft gave no directions as to the 
appropriation of the money. The only reference to 
the subject isin these words: ‘‘Inclosed is draft for 
$100. It strained me to raise it, but I thought thee 
needed it.’’ There was some evidence that there was 
another indebtedness ou the part of Woodward to the 
plaintiff besides the note in suit. The judge left the 
question tothe jury whether the payment was made 
on account of this note, under proper instructions, 
and I think there was sufficient evidence to justify 
the jury in finding that the payment was made 
thereon. 

Woodward removed from this State shortly afterthe 
note was given. He resided in California when the 
suit was brought. Although the fact does not appear 
distinctly by the evidence, it is probable that his con- 
tinued residence out of this State avoided the bar of 
the statute of limitations as against him. Butter- 
worth resided in this State, and the statute was a bar 
to any action against him on the note at the time this 
payment was made. The problem presented by these 
facts is whether a payment on account by one joint 
promisor will remove the bar of the statute of limita- 
tions as against a co-promisor in whose favor the 
statute had attached when the payment was made. 

The leading case on this subject is, of course, Whit- 
comb v. Whiting, 2 Doug. 652. In that case the declar- 
ation was in form ona promissory note executed by 
the defendant. Pleas, non asswmpsit and non assump- 
sit infra sexannos. The plaintiff produced a joint and 
several note executed by the defendant and three 
others, and having proved payment by one of the 
others of interest on the note, and part of the princi- 
pal within six years, and the judge thinking that was 
sufficient to take the case out of the statute as 
against the defendant, a verdict was found for the 
plaintiff. On rule to show cause before Lord Mans- 
field, Chief Justice, and Willes, Ashurst and Buller, 
Justices, the verdict was sustained. Lord Mansfield 








said: ‘Payment by one is payment by all, the one 
acting virtually as agent forthe rest; and in the same 
manner an admission. by one is an admission by all; 
and the law raises the promise to pay when the debtis 
admitted to be due.”’ Willes, J., said: ‘The defend- 
ant has had the advantage of the partial payment, and 
therefore must be bound by it.” Ashurst aud Buller, 
JJ., were of the same opinion. 

Whitcomb v. Whiting, though not always approved, 
has been so frequently declared to be the law in this 
State that its force as authority cannot now be dis- 
puted. I have quoted the case almost at length with 
a view of an inquiry as to what the case decided. It 
will be observed that it does not appear in the report 
of the case that the note in suit was affected by the 
statute of limitations at the time the payment was 
made. Indeed it appears inferentially to have been 
otherwise, for no such point was made by counsel, and 
itis improbable that an available argument of so 
much plausibility, if not weight, should have been 
overlooked by counsel or passed by the court without 
comment. Lord Mansfield’s reasoning that ‘* payment 
by one is payment by all, the one acting virtually as 
agent for the rest.’’ could apply only to a payment 
made in the interest of all; and the observation of 
Willes, J., that ‘‘the defendant had had the advan- 
tage of the partial payment, and therefore must be 
bound by it,’’ would be wholly inapplicable if the de- 
fendant had been entirely released from his liability 
on the note by the statute when his copromisor made 
the payment. The report of this case affords no war- 
rant forthe assumption that it decided that a pay- 
ment within six years before suit, by one promisor, 
would take a case outof the statute as against a co- 
promisor, where the payment was made after the 
statute had effected a discharge of the latter from the 
joint obligation. The other leading English cases on 
the subject are Burleigh v. Stott's Admra., 8 B. & C. 36, 
and Perham v. Raynal, 2 Bing. 306, more fully reported 
in 9 Moore, 566. ; 

In Burleigh v. Stott’s Admr.,the suit was against 
the administrator of Stott, one of the makers of a joint 
and several promissory note. The note was dated 
March 4, 1818, and payable to Robert Burleigh, the 
plaintiff, on demand. Stott died March 3, 1821. The 
suit was brought October 3, 1826. It appeared that 
Thomas Burleigh, the other maker, and who was the 
principal debtor on the 10th of October, 1818, paid the 
interest on the note to that day, and on the 10th of 
October, 1820, the interest then due, and a sum on ac- 
count of the principal, without the knowledge of Stott. 
These payments were made by Burleigh whilst the 
joint liability of himself and Stott subsisted; and as 
was said by ..olroyd, J., Stott had the benefit of the 
part payment, and he ought to bear the burden. The 
court following Whitcomb v. Whiting, gave judgment 
for the plaintiff. 

In Perham v. Raynal, one of the defendants was 
surety ona joint and several note, and within six 
years before suit a co-defendant, who was the princi- 
pal debtor, had acknowledged the debt to bedue. It 
does not appear in either report of the case whether 
the acknowledgment was before or after the bar of 
the statute. The questions discussed and decided 
were whether Whitcomb v. Whiting was law, and 
whether an acknowledgment by the principal debtor 
could affect a surety. 

The only cases in the English courts which directly 
decide that payment by one copromisor after the bar 
of the statute had attached would deprive the other 
promisor of the benefit of the statute, are Channel/ v. 
Ditchburn, 5 M. & W. 494, and Goddard v. Ingram, 3 
Q. B. 839. 

In Channell v. Ditchburn the suit was against the 
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makers of a joint and several promissory note. The 
proof wasof the payment of interest by one of the 
makers within six years fromm the commencement of 
the suit, but more than six years after the note be- 
came due. The debt had been once barred by the 
statute, and the court held that it was revived against 
both the makers by the payment of interest by one. 
The case was decided on the assumption that Whit- 
comb v. Whiting was a parallel case, and on the au- 
thority of Manderston v. Robertson, 4 Man. & R. 440. 
On looking at the report of Manderston v. Robertson it 
will be found that that point was not adverted to. 

In Goddard v. Ingram the suit was against surviv- 
ing partners to recover the balance of a debt due on 
partnership account, on which one of the partners had 
made asmall payment after the whole account was 
barred. The payment was made after the dissolution 
ofthe partnership, and when the partner making it 
was “in the jaws of bankruptcy,” and the jury found 
thatthe payment was made by him in concert with 
the plaintiffs, in fraud of his copartners. This case was 
decided after Channell vy. Ditchburn, and there was 
also prominent in it the question of the agency of part- 
ners in the matter of partnership business after a dis- 
solution of the firm. The court set aside a verdict for 
the defendant without stating the grounds of deci- 
sion, or assigning any reason except that they could 
not forbear to act on the numerous authorities. 

There is another class of cases which will throw 
light on the principle involved in the matter under 
discussion. 1 refer to those decisions which hold that 
payment by one promisor after the death of his co- 
promisor will not revive the debt as against the per- 
sonal representatives of the latter. Of this class 
Atkins v. Tredgold, 2 B. & C. 23, is the leading case. 
The suit there was against the executorsof John 
Tredgold on joint and several promissory notes made 
by John Tredgold and Robert Tredgold, bearing date 
respectively January 17, 1806, and January 17, 1809. 
John died in March, 1810, and. Robert continued to 
pay the interest until May, 1816. The court, consist- 
ing of Abbott, C. J., Bayley, Holroyd and Best, JJ., 
held that the payments made after the testator’s death 
did not take the case out of the statute. All the judges 
distinguished the case from Whitcomb v. Whiting, and 
declared their unwillingness to extend the principle of 
that decision. Bayley, J., speaking of Whitcomb v. 
Whiting, distinguished that case from the case then 
before the court, in that the statute had attached be- 
fore the payment was made by Robert; and ‘there- 
fore,”’ he said, ‘‘ John Tredgold being at that time pro- 
tected, could not be subjected to any new obligation 
by the act of Robert.’* Holroyd, J., referring to Whit- 
comb v. Whiting, said, ** that case has gone far enough, 
but it does not govern the present. There the defend- 
ant Whiting was liable upon a joint promise at the 
time the payment was made. The court decided that 
when one of two joint promisors pays a part, that was 
to be considered inlaw as a payment by both. But 
here at the time when the payment was made, the joint 
contract had ceased to exist; for it was determined by 
the death of John Tredgold.”’ 

Turning from the English decisions to the cases in 
ourcourts, we find Whitcomb v. Whiting approved and 
followed in Corlies v. Fleming, 1 Vroom, 349. In that 
case the suit was commenced July 11, 1861, against the 
two defendants, on a joint and several note given by 
them and one Farrington, since deceased, dated Sep- 
tember 4, 1850. The interest on the note had been 
paid by Fleming every year to the year 1860,inclusive. 
Each payment of interest was made at atime when the 
joint liability of the defendants existed, and each one 
of these payments renewed the joint obligation for six 
years. Disborough v. Bidleman’s Heirs, 1 Zab. 677, ap- 
proved Whitcomb v. Whiting, and followed Atkins v. 





Tredgold. Thesuit was against the heirs of a deceased 
obligor on a bond which was joint and several. This 
court and the Court of Errors held that a pay- 
ment on the bond by the surviving obligor, after the 
death of his co-obligor, did not take the case out of 
the statute as against the heirs of the latter. This de- 
cision was made on the authority and reasoning of 
Atkins v. Tredgold, that the payment was not made 
whilst the joint obligation of the two parties existed, 
and that the agency of the one to act for and bind the 
other ceased when their joint liability was ended. 
Whitcomb v. Whiting was again approved in this court 
in Merritt v. Day, 9 Vroom, 32. That suit was against 
partners on a tirm note. The payment by one part- 
ner, which was regarded as taking the case out of the 
statute, though made after the dissolution of the part- 
nership, was before the time of limitation had lapsed. 
The chief justice in his opinion gives that circum- 
stance special prominence, and in commenting on 
Whilcomb v. Whiting deduces ‘‘a right * * * in 
either of the joint debtors to arrest by his sole act the 
running of the statute,” “*from the existence of the 
joint indebtedness,” and ‘infers from the fact of the 
joint obligation and the unity of interest the agency 
to renew the contract as against the force of the stat- 
ute.” 

We are bound by Whitcomb v. Whiting, for the rea- 
son | have mentioned; but the other English cases I 
have cited we are under no constraint to follow, ex- 
cept so faras they have already been adopted by our 
courts. The doctrine that a joint debt, when once 
barred by the statute, can be revived as against all the 
original debtors by the unauthorized act of one of 
them, adjudged in Channell v. Ditchburnand Goddard 
yv. /Jngram, has neither reason nor justice for its sup- 
port. That such a doctrine was considered as either 
unjust or unwise is shown by the fact that in England 
it has been overturned by act of Parliament. 19 and 
20 Vic., ch. 97, $14. The true principle on which Whit- 
comb vy. Whiting rests is that of the agency of joint 
debtors for each other, inferred from the unity of 
their interest, which makes the act of payment by the 
one the act of all—an agency which arising out of the 
joint indebtedness, subsists only so long as the joint 
indebtedness continues, and ceases as soon as the joint 
liability being determined, the parties become as 
strangers to each other. Atkins v. Tredgold and Dis- 
borough v. Bidieman's Heirs were decided on this 
reasoning, and there is no rational distinction between 
the determination of the joint interest of the parties 
by death and its termination by the bar of the statute 
of limitations, which makes the lapse of time a posi- 
tive and legal bar in all cases within its provisions. 
Thorpe v. Corwin, Spence. 311. 

I have not referred to cases in the courts of our sis- 
ter States. Whitcomb v. Whiting has given rise to so 
much discussion, with great diversity of views, and 
been so denied and qualified, not only by judicial de- 
cisions but by legislation, that a reference to the 
American cases would be of little profit. The courts 
of some of the other States have adopted the same 
views on this subject that we have expressed, as will 
be seen by the notes to Whitcomb v. Whiting, 1 Sm. 
Lead Cas. 

The verdict should be 
granted. 


set aside and a new trial 


EVIDENCE—DECLARATIONS AS TO PEDIGREE, 
MAINE SUPREME COURT, JUNE 10, 1884. 


NortTuHropP v. HALE.* 
On the question of pedigree declarations are admissible. (1) 
When it appears by extrinsic evidence that the declarant 


*To appear in 76 Maine Reports. 
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was lawfully related by blood or marriage to the person or 
family whose history the facts concern. (2) That the de- 
clarant was dead when the declarations were tendered. (2) 
That they were made ante litem motam. 

Thus in determining who are the rightful distributees of an 
intestate estate, the declarations of the intestate’s sister 
(since deceased), in whose family the claimant was not 
only born and brought up, but in which the intestate her- 
self also lived, when,the claimant was born, and for sev- 
eral years thereafter, are admissible when made ante 
litem motam, for the purpose of showing that the claimant 
was the natural son of the intestate, who had not then 
been married. 


PPEAL from the decree of the judge of probate. 
The opinion states the case. 


Vathan & Henry B. Cleaves and M. P. Frank, for 
plaintiff. 


Drummond & Drummond and Clarence Hale, for de- 
fendant. 


Virery, J. This is an appeal from a decree of the 
judge of probate, wherein he ordered the distribution 
of an intestate estate and adjudged, against the claim 
of the appellant, that he was not the natural son of the 
intestate, but was the legitimate son of the intestate’s 
sister. 

In the Supreme Court of Probate, to which the ap- 
peal was taken, the same question was submitted to a 
jury, who found against the appellant. 

At the trial of the issue it appeared inter alia that 
the appellant was born in Steubenville, Ohio, and was 
brought up there in the family of the intestate’s sister, 
in which also the intestate resided at the time of the 
appellant’s birth, and for several years thereafter. The 
appellant tendered the ** declaration of Mary Northrop 
(the intestate’s sister) relative to the birth and parent- 
age of John A. Northrop,’ the appellant. What the 
specific declarations were the bill of exception fails to 
disclose. It is sufficiently general to include decla- 
rations that the appellant was the lawful son of the 
declarant, which was claimed by the appellee. The 
admissibility of such a declaration would not be suc- 
cessfully challenged under any known rule of evi- 
dence. For the practice in such cases seems to be that 
some evidence of the requisite relationship (though 
the exact degree may not be essential perhaps, Vowles 
v. Young, 13 Ves. 140) dehors the declarations must be 
sbown before they can be admitted. Futter v. Ran- 
dall, 2 Moore & P. 24; Plant v. Taylor, 7 Hurl. & Nor. 
237; Gee v. Ward, 7 FE. & B. 514. 

And this evidence is primarily addressed to the pre- 
siding justice, who, before admitting the declarations, 
must be satisfied that a prima fucie case of the requi- 
site relationship has been made out. Jenkins v. Davis, 
10 Q. B. 313, 322; Hitchins v. Eardley, L. R., 2 P. & D. 
248. And the facts shown, the birth, place of birth, 
the bringing up and name of the appellant, are ample 
prima facie evidence of relationship to warrant the 
admission of the declaration mentioned. 4 Camp. 416; 
Viall v. Smith,6 R. 1. 417. Still there is some appar- 
ent discrepancy in the practice. Blackburn v. Craw- 
fords, 3 Wall. 175; Jewell v. Jewell, 1 How. 219, 231; 
Alexander v. Chamberlin, 1 Thomp. & Cook (N. Y. 
Sup. Ct.) 600. 

But the appellant could not be aggrieved by the ex- 
clusion of a declaration which would disprove his 
claim, and his exception for such an exclusion could 
not therefore be sustained. 

Yet considering the appellant’s claim, together with 
the facts and admissions disclosed in the bill of excep- 
tion, we can have no doubt that the declarations ten- 
dered and excluded had a direct bearing upon the is- 
sue, and that the question intended to be raised by the 
parties is; Whether, in determining who are the right- 





ful distributees of an intestate estate, the declarations 
of the intestate’s sister (since deceased), in whose fam- 
ily he was not only born and brought up, but in which 
also the intestate herself lived when the appellant was 
born, and for several years thereafter, are admissible 
for the purpose of showing that he was the natural 
son of the intestate, who had not then been mar- 
ried. 

All of the authorities seem to concur in holding that 
while her declarations would be competent to show 
the appellant to be her own illegitimate son, born be- 
fore her marriage, and yet under a rule founded, as 
Lord Mansfield said, ‘in decency, morality and pol- 
icy,’’ her declarations would not be allowed to prove 
her own son illegitimate if born in wedlock. Good- 
right v. Moss, Cowp. 591; 1 Greenl. Ev., §§ 253, 344; 
Haddock v. B. & M. R., 3 Allen, 300; Abington v. Dux- 
bury, 105 Mass. 287. Can her declarations be admitted 
to show the illegitimacy of her unmarried sister’s son, 
born and brought up in her own family? This in- 
volves no bastardizing of her own issue. 

Formerly the declarations of servants, physicians 
and intimate friends have been admitted at nisi prius 
in the English courts. But in Johnson v. Lawson, 2 
Bing. 86, the court unanimously rejected the declara- 
tions of a deceased housekeeper. Best, C. J., remarked 
that the admission of evidence in such cases must be 
subject to some limits; limiting declarants to relatives 
connected by blood or marriage afforded a certain and 
intelligible rule; and if that were passed an almost 
endless inquiry as to the degree of intimacy between 
the family and the declarant might be involved. Since 
that decision all modern authorities exclude declara- 
tions coming from neighbors, intimate acquaintances, 
etc., of the family as being mere hearsay evidence. 
Vowles v. Young, 13 Ves. 147; Whitelocke v. Baker, id. 
514; Jackson v. Browner, 18 Johns. 37, 39. 

It has therefore become a universally recognized ex- 
ception to the general rule excluding hearsay, based 
on various sound considerations, that as to certain facts 
of family history, usually denominated pedigree, com- 
prising inter alia, birth, death and marriage, together 
with their respective dates, and, in a qualified sense, 
legitimacy and illegitimacy, declarations are admissi- 
ble: (i) Wheu it appears by evidence dehors the decla- 
rations that the declarant was lawfully related by 
blood or marriage to the person or family whose his- 
tory the facts concern. (2) That the declarant was 
dead when the declarations were tendered. (3) That 
they were made ante litem motam. 1 Greenl. Ev., §§ 
103 et seq. and notes; 1 Whart. Ev., §§ 201 et seq. and 
notes; 1 Tayl. Ev., $3 571 et seg. and notes; Best Prin. 
Ev. (Am. ed.), § 498 and notes. 

Lord Chancellor Eldon said such declarations “ are 
admissible upon the principle that they are the natural 
effusions of a party who speaks upon an occasion when 
his mind stands in an even position without any 
temptation to exceed or fall short of the truth, * * * 
that they must be from persons having such connec- 
tion with the party to whom they relate, that it is 
natural and likely, from their domestic habits and 
connections, that they are speaking the truth and can- 
not be mistaken.”’ 

Lord Chancellor Erskine declared that the ‘law re- 
sorts to hearsay evidence of relations upon the princi- 
ple of it_terest in the person from whom the descent is 
to be made out."’ Vowles v. Young, supra. This 
view was adopted by Prof. Greenleaf. 1Greenl. Ev., § 
1038. And Mr. Taylor sums up the authorities by de- 
claring such declarations admissible coming from such 
sources, as relatives ‘‘may be supposed to have the 
greatest interest in seeking the best opportunities for 
obtaining, and the least reason for falsifying informa- 
tionon the subject.’’ 1 Taylor Ev., $571. Donotthe 
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qualifications of Mrs. Northrop come fully up to these 
requisitions? 

In Goodright v. Moss, Cowp. 591, the declarations of 
parents were held admissible, after their decease, to 
prove that their son was born before their marriage 
and was therefore illegitimate; and this case is not 
questioned on this point in Berkley Peerage case, 4 
Camp. 401. 

In Vowles v. Young, supra, anew trial was granted 
because the declarations of a husband, that his wife 
was illegitimate, were rejected. 

In Haddock v. B. & Maine Railroad, supra, a moth- 
er’s declarations were admitted to prove the illegiti- 
macy of her daughter by showing that the mother was 
never married. 

So where the question was whether the plaintiff's 
mother was the legitimate child of the ancestor, whose 
land was in dispute and the record showed the latter's 
marriage at a certain date, the ancestor’s declaration 
—that ‘“‘unless he made a will, Louisa (plaintiff's 
mother) could get nothing,’’ was held competent to go 
to the jury on the question of her illegitimacy. Véiadl 
v. Smith, 6 R. I. 417. See also Barnum v. Barnum, 42 
Md. 251, 304. 

It would seem therefore that the declarations of the 
intestate would be admissible to show that the appel- 
lant was her illegitimate son; and if the mother’s dec- 
larations would be, why would not be those of the 
mother’s sister, in whose family the child was born 
and brought up, and in which the mother lived at the 
time and for years after? 

It is urged that there are some English’ authorities 
which somewhat tend otherwise. 

In Bamford v. Barton, 2 Moo. & R. 28, where one K. 
died seised of land, leaving none but illegitimate chil- 
dren, to whom he willed forlife Jhis property with re- 
mainder to his own lawful heirs, who brought eject- 
ment claiming the devisees for life to be dead; and to 
prove it, offered the declarations of one of them, who 
had since died, to prove the decease of the other, Pat- 
terson, J., at nisi prius, held the declarations inadmis- 
sible onthe ground that the declarant was not, in 
point of law, a member of the family of his reputed 
father. Wealso entertain the same opinion, and for 
the same reason. 

In Crispin v. Doglioni, 2S. & Tr. 493, decided in the 
Probate Court in England in 1863, the plaintiff claimed 
to be the natural son of the intestate. To prove it he 
tendered the declarations of a deceased brother of the 
intestate. Sir C. Creswell, after remarking there was 
no case in point, held the declarations inadmissible, 
saying: ‘*The admissibility of hearsay evidence is 
exceptional, and ought not to be carried further than 
the decisions in the books, for it isa departure from 
the first rule of evidence. I can well understand that 
when a matter is likely to be discussed and well known 
in a family, a member of the family may be allowed to 
give evidence of it; but in this case the plaintiff, ac- 
cording to his own account, is filius nullius, by our 
law. The question is whether a declaration of one 
brother may be admitted as to another brother having 
had intercourse with a woman, and having had a 
child by her; I think it ought to be excluded.”” We 
cannot perceive any objection to this ruling. No one 
can pretend that it comes within the exception admit- 
ting hearsay, for the putative father has no relation- 
ship with his bastard son, and hence the case is not ap- 
plicable to the case at bar. Moreover the case is es- 
pecially sound in England, and it might there be con- 
sidered as applicable toa case having the same facts 
asinthe case at bar. For by the common law, in 
order to ‘‘render odious illicit commerce between the 
sexes and to stamp disgrace on the fruits of it, not- 
withstanding the punishment usually fell upon the 
innocent, it was thought wise to prohibit the offspring 








from tracing their birth to a source which is deemed 
criminal by law.’’ Cooley v. Dewey, 4 Pick. 95. Hence 
bastards were said by the common lawto be the 
“children of nobody,” and could not transmit by 
descent except to theirown offspring 1 Bl. Com. 459; 
2 Kent Com. (12th ed.) 212-13; Hughes v. Decker, 38 
Me. 153, 160. And such was the law in this State until 
1838, when the Legislature, as have the legislatures of 
several other States, ameliorated the rights of illegiti- 
mate children. ‘‘This relaxation in the laws in so 
many States,’’ says Chancellor Kent, ‘‘of the severity 
of the common law, rests upon the principle that the 
relation of parent and child, which exists in this un- 
happy case, in all its native and binding force, ought 
to produce the ordinary consequence of consanguin- 
ity.’ 2Kent Com. (12th ed.) 214. By the ‘statutes of 
this State, ‘‘an illegitimate child is the heir of his 
mother,’ and “his estate descends to his mother 
when he dies intestate without issue.’’ R. S., ch. 75, 
§§3 & 4. 

We are of the opinion therefore that inasmuch as 
the relationship of sister existed between the intes- 
tate and the declarant, and by force of the statute, 
that of mother and son between the intestate and the 
appellant, the declarations came literally within the 
exception and are consequently admissible; and that 
the jury should be allowed to pass upon their weight, 
if they find they were ever made in connection with 
the other testimony in the case. 

Exceptions sustained. 

Peters, C. J., Walton, Danforth, Symonds and 
Emery, JJ., concurred. 

[See Swink v. French, 11 Lea, 78; 8S. C., 47 Am. Rep. 
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SUNDAY — PROMISSORY NOTE—CONFLICY OF 
LAWS. 


SUPREME COURT, E. D. ARKANSAS, APRIL TERM, 1884. 


SWANN Vv. SWANN.* 


A note made on the Lord’s day,and valid by the law of the 
State where made, will be enforced by the courts of 
another State, by the laws of which such contract would 
be void. 


A’ law. 


Ratcliff & Fletcher, for plaintiff. 
Clark & Williams, for defendant. 


CALDWELL, J. This suit is founded on a promissory 
note, of which the defendant is the maker and the 
plaintiff the payee. The defense is that the note was 
executed on the Lord’s day. The proof shows that 
the note was executed on that day in the State of Ten- 
nessee, where the parties to it then resided, for the 
consideration of a valid pre-existing debt due from 
the defendant to the plaintiff. There is no place of 
payment fixed in the note. 

In Tucker v West, 29 Ark. 386,a note executed in 
‘this State on the Lord’s day was held to be void under 
the statute. This court takes judicial notice of the 
laws of the several States. Owings v. Hull, 9 Pet. 607; 
Ruilroad Co. v. Bank of Ashland, 12 Wall. 226. 

By the law of Tennessee, where the note was exe- 
cuted, it is a valid obligation. In Amis v. Kyle, 2 
Yerg. 31, the Supreme Court held that the statute of 
that State only prohibited labor and business in the 
“ordinary calling” of the parties; and that isolated 
private contracts, made by parties outside of their ordi- 
nary calling, are not invalidated. This rule was car- 
ried to a great length in the case cited. An obliga- 
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tion, to be discharged in horses, was made payable on 
the Lord’s day, and the court held the contract valid, 
and that a tender of the horses, to have the effect of 
discharging the obligation, must be made on that day. 
This was held upon the ground that the sale and de- 
livery of horses was not the ordinary calling of either 
of the parties. The attention of the court has not 
been called to any later exposition of the law of that 
State than is contained in this decision, and it will be 
assumed that there is none. 

Under the rule established in Amis v. Kyle, it is ob- 
vious the note, which is the foundation of this suit, 
was valid in Tennessee. The execution ofa note for 
a pre-existing debt was probably not the ordinary call- 
ing of either of the parties. If it was, the burden of 
proof was on the defendant toshowit. Roys v. John- 
son, 7 Gray, 162; Bloxsome v. Williams, 3 Barn. & C. 
232, 

The doctrine of the Supreme Court of Tennessee is 
the doctrine of the early English cases under the stat- 
ute of 29 Chas. 1I, ch. 7, which prohibited labor only 
in the “ordinary calling’? of the parties. Drury v. 
Defontaine, 1 Taunt, 181; Bloxsome v. Williams, supra; 
Rex v. Whitnash, 7 Barn. & C. 596; Fennell v. Ridler, 
5 id. 406; Rex v. Brotherton, 2 Strange, 702. It is also 
the doctrine of some of the American cases. Hellams 
v. Abercrombie, 15 S.C. 110; Bloom v. Richards, 2 
Ohio St. 387; George v. George, 47 N. H. 27; Hazardv. 
Day, 14 Allen, 487. Of course the law of this State 
has no extraterritorial operation, and cannot affect the 
validity of contracts executed elsewhere on the Lord’s 
day. And the general rule is that a contract valid by 
the law of the place where it is made is valid every- 
where, and will be enforced by the courts of every 
other country. But there are exceptions to this gen- 
eral rule, and among them contracts against good 
morals, and that tend to promote vice and crime, and 
contracts against the settled public policy of the State 
wiil not be enforced, although they may be valid by 
the iaw of the place where they are made. Story Confl. 
Laws, § 244; Westl. Int. Law, § 196; Whart. Confl. 
Laws, § 490. 

The contention of the learned counsel for the de- 
fendant is that a court of this State ought not to en- 
force a contract made on the Lord’s day in another 
State, though valid by the law of that State, because 
the contract is the result of an immoral and irreligious 
act, and its enforcement here would shock the moral 
sease of the community and violate the public policy 
of the State. Assuming, but not deciding, that the 
determination of this question must be the same in 
this court that it would be in a court of the State, we 
will proceed to inquire whether there is any principle 
upon which acourt of the State could refuse to en- 
force the contract in suit. 

The common law made no distinction between the 
Lord’s day and any other day. Contracts entered 
into on that day were as valid as those made on any 
otherday. The contractin suit was voluntarily en- 
tered into between parties capable of contracting, for 
a lawful and valuable consideration. it had relation 
to a subject-matter about which it was lawful to con- 
tract, and was a valid contract when and where it was 
made. Nocourt ought to refuse its aid to enforce 
such a contract on doubtful and uncertain grounds. 
The burden is on the defendant to show that its en- 
forcement would be in violation of the settled public 
policy ofthis State, or injurious to the morals of its 
people. Vague surmises and flippant assertions as to 
what is the public policy of the State, or what would 
be shocking to the moral sense of its people, are not to 
be indulgedin. The law points out the sources of in- 
formation to which courts must appeal to determine 
the public policy of a State. Theterm,as it is often 








popularly used and defined, makes it an unknown and 
variable quantity—much too indefinite and uncertain 
to be made the foundation of a judgment. The only 
authenticand admissible evidence of the public policy 
of a State on any given subject are its Constitution, 
laws and judicial decisions The public policy of a 
State, of which courts take notice, and to which they 
give effect, must be deduced from these sources. 

In Vidal v. Girard’s Ex’rs, 2 How. 127, 198, it was 
objected by Mr. Webster that the foundation of the 
Girard College, upon the principles prescribed by the 
testator, was ‘* derogatory and hostile to the Christian 
religion, and so is void as being against the common 
law and public policy of Pennsylvania.” In replying 
to this argument the court said: 

‘Nor are we at liberty to look at general considera- 
tions of the supposed public interests and policy of 
Pennsylvania upon this subject, beyond what its Con- 
stitution and laws and judicial decisions make known 
om Fe? ” 

What is there, then, in the Constitution, laws and 
decisions of this State evincing a public policy hostile 
to the enforcement of contracts lawfully made in other 
States on the Lord’s day? The Constitution of the 
State declares: 

“No human authority can, in any case or manner 
whatsoever, control or interfere with the right of con- 
science; and no preference shall ever be given by law 
to any religious establishment, denomination or mode 
of worship above any other. * * * No religious 
test shall ever be required of any pérson as a qualifi- 
cation to vote or hold office; nor shall any person be 
rendered incompetent to be a witness on account of 
his religious belief.’’ Const. 1874, §§ 24, 26. 

So much of the statute of the State as has any bear. 
ing on the question reads as follows: 

“Sec. 1614. Every person who shall, on the Sabbath 
or Sunday, be found laboring, or shall compel his ap- 
prentice or servaut to labor or perform other services 
than customary household duties of daily necessity, 
comfort or charity, on conviction thereof shall be fined 
one dollar for each separate offense. * * * .” 

“Sec. 1617. Persons who are members of any relig- 
ious society, who observe as Sabbath any other day of 
the week than the Christian Sabbath or Sunday, shall 
not be subject to the penalties of this act, so that they 
observe one day in seven, agreeably to the faith and 
practice of their church or society.” 

It is obvious the statute does not attempt to compel 
the observance of the first day of the week as a day of 
rest as areligious duty. It would be a nullity if it 
did so. 

In Bloom v. Richards, 2 Ohio St. 387, the court — 
Thurman, J., delivering the opinion — said: 

‘Thus the statute upon which the defendant relies, 
prohibiting common labor on the Sabbath, could not 
stand for amoment as alaw of this State, if its sole 
foundation was the Christian duty of keeping that day 
holy, and its sole motive to enforce the observance of 
that duty.” 

And see, to the same effect, Specht v. Com.,8 Barr. 
312; City Council of Charleston v. Benjamin, 2 Strobh. 
508 


In this country legislative authority is limited 
strictly to temporal affairs by written Constitutions. 
Under these Constitutions there can be no mingling 
of the affairs of church and State by legislative au- 
thority. Allreligions are tolerated, and none is es- 
tablished. Each has an equal right to the protection 
of the law, whether Christians, Jews or infidels. An- 
drew v. Bible Society, 4 Sandf. (N. Y.) 182; Ayres v. 
Methodist Church, 3 id. 877, Cooley Const. Lim. 472. 
No citizen can be required by law to do, or refrain 
from doing, any act upon the sole ground that it is a 
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religious duty. ‘The old idea that religious faith and 
practice can be, and should be, propagated by physi- 
cal force and penal statutes has no place in the Ameri- 
can doctrine of government. Force can only affect 
external observances; whereas religion consists in a 
temper of heart and conscious faith which force can 
neither implant norefface. History records the mis- 
chievous consequences of all efforts to propagate relig- 
ion, or alter man’s relations to his Maker, by penal 
statutes. In religion no man is his neighbor’s keeper, 
and no more is the State the keeper of the religious 
conscience of the people. The State protects all relig- 
ions, but espouses none. Every man is individually 
answerable to his God for his faith and his works, and 
must therefore be left free to imbibe and practice any 
faith he chooses, so longas he does not interfere with 
the rights of his neighbor. The statute then is not a 
religious regulation, but is the result of a legitimate 
exercise of the police power, and is itself a police regu- 
lation. Slaughter-house cases, 16 Wall. 36, 62, and 
cases cited; Bloomv. Richards, supra; Specht v. Com. 
supra; City of Charleston v. Benjamin, supra. 
Experience has shown the wisdom and necessity of 
having at stated intervals a day of rest from custom- 
ary toiland labor for man and beast. It renews flag- 
ging energies, prevents premature decay, promotes the 
social virtues, tends to repress vice, aids and encour- 
ages religious teachings and practice, and affords an 
opportunity for innocent and healthful amusement 
and recreation. Neither man nor beast can stand the 
strain of constant and unremitting toil. Such a day, 
when designated by the State, is a civil and not are- 
ligious institution. No merely religious duty is en- 
joined. Thestatute does not require attendance on 
church any more than it requires attendance to heara 
lecture in support of infidelity. In point of lawful- 
ness there is no difference between an orthodox ser- 
mon and such a lecture on the Lord’s day in this State. 
The Legislature might have required all persons to 
abstain from labor on the first or-any other day of the 
week, without reference to their religious preferences 
or practices in that regard. But the statute of that 
State does not go to thatlength. While the law does 
not enforce religious duties and obligations as such, it 
has atender regard for the conscience and conven- 
ience of every citizen in all matters relating to his re- 
ligious faith and practice. The statute is catholic in 
its spirit, and accommodates itself to the varying, re- 
ligious faiths and practices ofthe people. In legal ef- 
fect it declares every person must observe one day out 
of seven asaday of rest. Butit does not attempt to 
bind all to the observance of the same day. Such a 
requirement would have the effect to compel many to 
observe two days of rest in each week—the statutory 
day and the day which their religious faith constrained 
them to observe. The statute designates the first day 
of the week as the day of rest forall who do not by 
reason of their religious faith and practice observe 
some other day. Christians, who regard the first day 
of the week as a sacred day: infidels, who regard no 
day as holy; and Friends, who hold there is no more 
holiness in one day than another, but that all are to 
be kept holy, are by the statute constrained to desist 
from labor on the first day of the week. On the other 
hand, Jews and Seventh-day Baptists may pursue their 
ordinary callings on that day, if they observe the sev- 
enth day of the week according to their faith; and 
Mohammedans may labor on the first if they observe 
the sixth day of the week according to their faith. 
The statute grants to all persons, who in the exercise 
of their religious faith and practice, observe one day in 
the week as a day of rest, the liberty of working on 
every other day of the week, without qualification or 
Imitation. In this respect there is a pronounced dif- 





ference between the law of'this and some of the other 
States. 

In many other States but slight regard is shown to 
those who observe any other than the first day of the 
week as a day of rest. The New York statute pro- 
vides: 

‘Nor shall there be any servile working or laboring 
on that day, excepting works of necessity and charity, 
unless done by some person who uniformly keeps 
the last day of the week, called Saturday, as 
holy time, and does not labor or work on that day, and 
whose labor shall not disturb other persons in their 
observance of the first day of the week as holy 
time.” 

The New Jersey statute provides that it shall bea 
sufficient defense for workingon the Sabbath day, 
that the defendant keeps the seventh day as the Sab- 
bath; ‘‘ provided always that the work or labor for 
which such person is informed agaiust is done and 
performed in his or her dwelling-house or workshop, 
or on his or her premises or plantation, and that such 
work or labor has not disturbed other persons in the 
observance of the first day of the week as the Sab- 
bath.”” Andit has been held that whatever draws the 
attention of others from the appropriate duties of the 
Lord's day disturbs them. And where one purchased 
a horse and gave his note for the same, in his own 
house in the presence of his wife, the seller, and one 
other person, whose religious feelings were not at all 
shocked, and who made no complaint, it was held to 
be ‘‘to the disturbance of others.’”’ Varney v. French, 
19 N. H. 233. 

But the statute of this State draws no sv *a invid- 
ious distinctions between those Christians who ob- 
serve the first and those—be they Christians, Jews, or 
Mohammedans—who observe ‘‘any other day of the 
week, * * * agreebly tothe faith and practice of 
their church or society.’’ 

It is not true therefore that all contracts made in 
this State on the Lord’s day are void. A large num- 
ber of the citizens of the State may lawfully labor and 
make contracts on that day. There can be no 
doubt of the validity of a note executed in this State 
on the Lord’s day, when the parties to it refrain from 
labor on “any other day of the week, * * * 
agreeably to the faith and practice of their church or 
society.”? The validity of contracts made in this State 
on that day depends therefore on whether the parties 
to them conscientiously observe some other day of the 
week asaday of rest. If they do, their contracts 
made on the Lord’s day are valid. Such contracts the 
courts of the State would be bound to enforce. If then 
it would be the duty of the courts of the State to en- 
force contracts made in the State between its own 
citizens on the Lord’s day, having no relation to 
‘household duties of daily necessity, comfort, or char- 
ity,’ how can it be said that the public policy of the 
State forbids the enforcement of such contracts made 
in another State, and valid by the law of that State? 
A court cannot declare that the public policy of the 
State evinces such a high regard for the sacredness of 
the Lord’s day as to forbid it to enforce a contract 
lawfully made on that day in another State, when it is 
bound by law to enforce contracts made on that day in 
its own State. It may be justifiable in private life to *‘as- 
sume a virtue,though you have it not ;’’ but courts,in the 
impartial administration of justice, are forbidden to as- 
sumea higher regard for the holiness of the Lord’s day 
than is found in the Constitution and laws of the State. 
To do so would deprive suitors of their rights without 
law and would besides be in the highest degree Pharisai- 
cal. And if the courts of the State would enforce con- 
tracts made on that day in the State between certain 
classes of her own citizens, how can the moral sense of 
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the people of the State be said to be shocked by enforc- 
ing suck contracts lawfully entered into elsewhere? No 
court is at liberty to impeach the Constitution and 
laws under which it derives its jurisdiction and au- 
thority as a court, by assuming that what is lawful 
under them is shocking to the moral sense of the peo- 
ple who enacted them. But if no contracts made on 
that day in the State could be enforced, there would 
still be nothing in the objection that their enforce- 
ment would be too shocking to the moral sense of the 
community to be tolerated, for reasons forcibly stated 
by Judge Redfield, in delivering the opinion of the 
court in Adams v. Gay, 19 Vt. 358, 367: 

“And before we could determine that any given 
cause shocked the moral feelings of the community, 
we must be able to find but one pervading feeling upon 
that subject; so much so that a contrary feeling, inan 
individual, would denominate him either insane, or 
diseased in his moral perceptions. Now nothing is 
more absurd, tomy mind, than to argue the existence 
of any such universal moral sentiment in regard to 
the observance of Sunday. Itis in no just sensea 
moral sentiment at all which impels us to the 
observance of Sunday, for religious purposes, 
more than any other day. It is but education 
and habit, in the main, certainly. Moral feel- 
ing might dictate the devotion ofa portion of our 
time toreligious rites and solemnities, but could 
never indicate any particular time above all others.” 

It is believed the moral sense of the community 
would esteem it a morally dishonest act for a debtor to 
refuse to pay a just debt because the evidence of it 
was executed on the Lord's day. Christians vary in 
their opinions of the manner in which the Lord’s day 
ought to be kept. In continental Europe, sports, 
games, and practices are freely indulged in on that 
day, with the approval of the church, which the larger 
number of Protestant churches of England and this 
country do not approve. 

The large emigration from Europe to this country is 
having a marked influence on public opinion, particu- 
larly in towns and cities, as to how the Lord’s day 
ought to be kept. The Puritan view of the question 
has undergone some modifications through this influ- 
ence. Asa result of less restricted views on the sub- 
ject, in this city, in the shadow of the capitol there 
are more than half a hundred places where spirituous 
liquors are sold on Sunday, the same as any other day 
iu the week, without molestation from the State or 
city authorities. 1t would be downright hypocrisy for 
a court to affect to believe that the moral serse of the 
community, which supports this condition of things, 
would be shocked by compelling a man to pay a note 
given for an honest debt because it was executed on 
the Lord's day. There may be a good many individ- 
uals who would feel so, but they do not constitute the 
community in the legal sense of that term. 

It is an error to suppose that the Supreme Court of 
the State, in Tucker v. West, supra, held Lord’s day 
contracts void on religious or moral grounds. That is 
not the ground upon which they are held void by any 
of the courts. The court held that the execution by 
the maker and the receipt by the payee of a promis- 
sory note was “‘labor,’? within the meaning of that 
word as used in the statute. 

It of course follows that the parties to a note exe- 
cuted on the Lord’s day incur the penalty of the stat- 
ute against those who labor on that day, viz., a fine 
of onedollar. By reference to the statute it will be 
observed thatit does not in terms prohibit labor, or 
declare contracts void. It simply denounces a penalty 
against those “found laboring.’’ Here two familiar 
and established rules of decision come into play. One 
of these is, that a penalty implies a prohibition of the 





thing itself, on the doing of which the penalty is to 
accrue, though there are no prohibitory words in the 
statute; and the other is, that acourt of justice will 
give no assistance to the enforcement of contracts 
which the law of the land has interdicted. 

“The ground upon which courts have refused to 
maintain actions on contracts made in contravention 
of statutes for the observance of the Lord’s day, is the 
elementary principle that one who has himself partici- 
pated in aviolation of law cannot be permitted to as- 
sert ina court of justice any right founded upon or 
growing out of the illegal transaction.’”? Cranson v. 
Goss, 107 Mass. 439; Holman v. Johnson, Cowp. 341; 
Gibbs & Sterrett Manfg. Co. v. Brucker, 111 U. S. 597. 
There have been vigorous protests from time to time 
against the application of these principles to Lords 
day contracts, upon the ground that they inflicted pen- 
alties, by judicial construction, out of all proportion 
to the offense, and not contemplated by the act (Bloom 
v. Richards, supra; and see remarks of Grier, J., in 
Philadelphia, W. & B. R. Co. v. Philadelphia & Havre 
de Grace S. B. Co., 23 How. 218); but the great weight 
of authority is that a contract made in violation of 
the Lord’s day acts is void, like any other illegal and 
prohibited contract, and upon no other or different 
ground, And the reason that a contract made in this 
State on the Lord’s day between persons ‘‘who ob- 
serve as Sabbath any other day of the week” is not 
void, is that the statute expressly declares they ‘shall 
not besubject to the penalties of this act,” and as 
there is no prohibition in terms in the statute, it re- 
sults that there is neither penalty nor prohibition 
against such persons making coutracts or performing 
any other kind oflabor on the Lord’s day. But if by 
the statute all contracts made in this State on the 
Lord’s day were void, it is believed that the result in 
the case at bar would not be different. 

There is often great difficulty in practice in drawing 
the line between the foreign contracts which may and 
may not be enforced. The rules defining the comity of 
States in this regard are necessarily general in their 
terms, and the adjudged cases are not quite uniform. 
Nocase has been cited, and it is believed none can be 
found, holding that a contract made on the Lord’s 
day in a State where such contracts are valid will not 
be enforced by the courts of another State, by the 
laws of which such contracts are void. But there is 
one case at least (there may be others which our lim- 
ited examination failed to discover) that holds that in 
such case the contract will be enforced. The case is 
entitled to consideration, no less on account of the 
uniform high character of the decisions of the court 
than the acknowledged learning and ability of the 
judge who delivered the opinion. 

In Adums v. Gay, supra, the precise question arose. 
A contract which, if it had been madein Vermont, 
would have been void under the Lord’s day act of that 
State, was made in New Hampshire on the Lord’s day. 
In asuit arising upon that contract in Vermont, the 
question arose whether the courts of that State would 
give it effect. The court refused to take judicial no- 
tice of the law of New Hampshire, and did not in- 
dulge the presumption that it was the same as that of 
Vermont. The court, Judge Redfield delivering the 
opinion, said: 

“The law of New Hampshire then being out of the 
case, on account of its not having been proved at the 
trial, the contract between the parties is valid, 
unless it is void upon general principles of public 
policy, as being of evil example to our own citizens 
to see such a contract enforced in acourt of jus- 
tice.” 

And after a full discussion of the subject, the court, 
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ou the assumption that the contract was valid in New 
Hampshire, held it valid in Vermont. 

It has been decided that contracts for the purchase 
of lottery tickets, if valid where made, will be treated 
as valid and enforced in the courts of a State by the 
laws of which such contracts are illegal. McJntyre v. 
Parks, 3 Metc. 207 (in Webster v. Munger, 8 Gray, 587, 
Thomas, J., expresses the opinion that McJ/ntyre v. 
Parks was not rightly decided); Kentucky v. Bassford, 
6 Hill, 526. And the same doctrine hasbeen main- 
tained with reference to gambling contracts. Whart. 
Confl. Laws, §§ 487, 492. [See, contra, Flagg v. Bald- 
win, 388 N. J. Eq. 219; 8. C., 48 Am. Rep. 308, as to 
contracts for speculating in stocks on margins.—ED.] 

This courtis not to be understood as expressing any 
opinion as to the soundness of the doctrine of the cases 
last cited. They carry the doctrine of comity further 
than it is necessary to go to uphold the action in the 
case at bar. Lottery and gambling contracts are very 
generally regarded as inherently vicious and immoral, 
and wanting in a meritorious consideration, whenever 
and wherever made. Whereas the contract in suit 
was not only cbligatory where made, but was made 
for a valuable and meritorious consideration; and the 
only objection to its validity is that it was executed 
on an inappropriate day of the week, a circumstance 
in which it would seema State, other than that in 
which the contract was made, could have very little 
concern. 

It has been held that when the law of the State 
where the contract was made, and the law of the State 
where the suit is brought, are the same, and a contract 
made on the Lord’s day is void by the laws of both 
States, it will not be enforced and that in the ab- 
sence of proof to the contrary, the law will be pre- 
sumed to be the same in both States. Hill v. Wilker, 
41 Ga. 449; Sayre v. Wheeler, 32 Lowa, 559. 


NEW YORK COURT OF APPEALS ABSTRACT. 

CRIMINAL LAW—INSANITY — NON-EXPERT — CODE 
Crim. Proc., §$ 275, 284—PREMEDITATION—INTENT— 
QUESTION FOR JURY—GUILT—EVASION AND FALSE- 
HOOD.—(1) Upon trial of an indictment for murder, 
wherein insanity was set up as a defense,’a wituess for 
defendant, who had testified as to, and gave the de- 
tails of an interview with himon the same evening, 
and ashort time prior to the homicide, was asked: 
“Were his acts at eight o'clock that night rational or 
irrational?’ This was objected to, and objection sus- 
tained. Held error; that the witness was competent 
to give his opinion as to the character of the conduct 
and conversation which he had observed. The rule 
regulating the admissibility of the opinions of non- 
expert witnesses upon questions affecting the mental 
condition of individuals is well stated in the opinion 
of Judge Porter in Clapp v. Fullerton, 34 N.Y. 190. He 
says: ‘‘ When alayman is examined as to facts within 
his own knowledge and observation, tending to show 
the soundness or unsoundness of the testator’s mind, 
he may characterize as rational or irrational the acts 
and declarations to which he testifies.”’ ‘* But to ren- 
der his opinion admissible, even to this extent, it must 
be limited to his conclusions from the specific facts he 
discloses. The rule thus expressed was followed and 
approved in the cases of Brien v. People, 46 N. Y. 282, 
and Hewlett v. Wood, 55 id. 634. This question was 
recently examined and discussed in this court in the 
case of Holcomb y. Holcomb, 95 N. Y. 816, and the 
rule as above stated was approved, and our conclusion 
upon this question leads to an affirmance of the Gen- 
eral Term order. (2) In an indictment under the 
Code Crim. Proc. for murder in the first degree it is 
not necessary that the particular intent with which 





the homicide was commented shall be set forth; it is 
sufficient to allege that it was done feloniously, with 
malice aforethought, and cuntrary to the form of the 
statute. Code Crim. Pro., §§ 275, 284; People v. 
Enoch, 13 Wend. 159; People v. Kennedy, 32 N. Y. 
141; People v. Fitzgerrold, 37 id. 413. (3) On the trial 
of an indictment for murder in the first degree where 
the homicide is charged to have been committed 
‘from a deliberate and premeditated design to effect 
the death of the person killed’ (Penal Code, § 183, 
subd. 1), while the prosecution is required to prove de- 
liberation and premeditation, and while there is no 
legal presumption arising from proof of the mere com- 
mission of the homicide by the defendant which con- 
cludes the jury from finding upon that evidence alone 
that such facts were not established, yet they may be 
inferred from the perpetration of the act, the jury are 
authorized to find them unless the circumstances 
surrounding the homicide clearly repel the idea of de- 
liberation and premeditation. It is a general rule 
that all homicide is presumed to bo malicious, and of 
course amounting to murder until the contrary ap- 
pears from circumstances of alleviation, excuse or 
justification. Russell Crimes, 483; 2 Blackst. Com. 
201; Rex v. Greenucre, 34 Eng. C. L. Rep. 280; Hill’s 
case, 2 Gratt. 594; People v. McLeod, 1 Hill, 436. But 
see People v. Stokes, 53 N. Y. 164; People v. Clark, 7 
id. 393; People v. Leighton, 88 id. 117. In People vy. 
Majone, 91N. Y. 211, Judge Earl says: ‘Under the 
statute there must not be only an intention to kill, 
but there must also be adeliberate and premeditated 
design to kill. Such design must precede the killing 
by some appreciable space of time. But the timeneed 
not be long. It must be sufficient for some reflection 
or consideration upon the matter, for choice to kill or 
not to kill, and for the formation of a definite purpose 
to kill. The human mind acts with celerity, which it 
is sometimes imposible to measure, and whether a de- 
liberate or premeditated design to kill was formed 
must be determined from all of the circumstances of 
the case.”’ (4) On the trial the testimony tended to 
show that the defendant, knowing the location of the 
deceased, drew a pistol from his pocket, with some 
difficulty, asit caught in the lining, and spite of the 
appeals of another person not to fire, turned toward 
the deceased, pointed the pistol in his direction and 
fired, causing hisdeath. Held, that the evidence was 
sufficient to authorize the jury to find premeditated 
and deliberate design to cause the death, and this 
although no motive for the killing was shown. In 
Starkie on Evidence it is said, “‘thata rational agent 
must be taken to contemplate and intend the natural 
and immediate consequences of his own act, is a pre- 
sumption so cogent as to constitute rather a rule of 
law than of mere evidence”’ (p. 848). ‘‘ There is a gen- 
eral presumption in criminal matters that a person in- 
tends whatever is the natural and probable consequen- 
ces of his own actions.’’ 1 Phillips’ Ev. 632. It was 
said by Judge Andrews, that ‘‘it isa fundamentalrule 
of evidence of very general application, founded upon 
observation and experience, that aman is presumed 
to intend the natural consequences of his acts.’’ Fos- 
ter v. People, 50 N. Y. 609. (5) When the inferences 
to be drawn from the testimony are not clear and in- 
controvertible, and men of ordinary judgment and 
discretion might differ as to its significance, it is the 
exclusive province of the jury to pass upon the ques- 
tionsinvolved. Thurber v. Harlem R. Co., 60 N. Y. 
831; Morrison vy. Erie R. Co., 56id. 308. (6) The resort 
to falsehood and evasion by one accused of a crime 
affords of itself a presumption of evil intentions, and 
has always been considered proper evidence to 
present toa jury upon the question of the guilt or in 

nocence of the person accused. United States v. Ran- 
dall, Deady, 524; State v. Reed, 62 Me. 129; Common. 
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wealth v. Goodwin, 14 Gray, 55. People v. Conroy. 
Opinion by Ruger, C. J. 
[Decided Oct. 14, 1884.] 


CARRIER—RESTRICTING LIABILITY—NEGLIGENCE.— 
Plaintiff shipped two horses by defendant's road under 
a contract by which he released the company from 
liability for damages resulting from the negligence of 
its servants or which should be occasioned by the in- 
security of its cars. The horses were transported in a 
grain car, which was out of repair and while sufficient 
for the use for which it was intended, was unsafe for 
the transportation of live stock. In consequence of 
this defect one of the horses was injured. In an ac- 
tion torecover damages, it did not appear but that 
other safe and secure cars were provided by defendant 
and were on hand ready for use, so that the injury 
might have been caused by carelessness on the part of 
its servants in selecting an insecure car. Held, that 
the only negligence shown was that of defendant's 
servants, from the consequences of which it was re- 
leased by the contract, and that plaintiff was not en- 
titled to recover. The language of the release, the 
same being included in the sume clause and connected 
with releases from the consequences of other causes of 
injury which could only occur during the process of 
shipment and transportation, is satisfied by limiting it 
to the negligence of defendant’s servants in and about 
the transportation and does not extend to a negligent 
omission to furnish proper cars. Nicholas v. New 
York R. Co., 89 N. Y. 370. Wilson v. New York Cent. 
R. Co., Opinion by Earl, J. 

[Decided Oct. 7, 1884.] 


SURETY—TWO DEBTORS—CREDITOR — ACCOMMODA- 
TION NOTE—MORTGAGE.—Where, as between them- 
selves,two debtors stand toward each other in the rela- 
tion of principal and surety, and this is known to the 
creditor, he is bound to respect such relationship, no 
matter how or when it arose, or whether he consented 
to it or not, and although by the terms of the obliga- 
tion held by him, the real surety occupies the position 
of principal. Colegrove v. Tallman, 67 N. Y. 95; Calvo 
v. Davies, 73id. 211; Palmer v. Purdy, 83 id. 145. In 
order to obtain money to pay a note executed by J. 
and indorsed for his accommodation by H., the latter 
executed to plaintiff his bond secured by mortgage 
upon his farm. J. afterward guaranteed the payment 
of the bond. Plaintiff at the time he advanced the 
money upon the securities knew that it was required 
to pay the note, and that this was given for J.’s debt. 
Inan action to foreclose the mortgage, it appeared 
that J. gave to plaintiff a lien upon property of his own 
to secure the debt; this lien plaintiff, without the con- 
sent of H., surrendered or abandoned. Held, that to 
the extent of the loss thus sustained by H. he was en- 
titled to a reduction of his liability. Grow v. Garlock. 
Opinion by Earl, J. 

[Decided Oct. 7, 1884.] 


SHERIFF—TRESPASS—FRAUD.—A sheriff and his in- 
demnitors, sued for trespass in levying upon personal 
property, the legal title to which is in plaintiff, under 
an execution against the person from whom plaintiff 
acquired title, may not attack the transfer for fraud 
without proving a judgment against the transferor. 
Opinion per Curiam. 

(Decided Oct. 21, 1884.) 
———— 
VERMONT SUPREME COURT ABSTRACT.* 
JANUARY TERY, 1884. 


SALE—FRAUD—CHANGE OF POSSESSION — AGENT.— 
H. while running a grocery store failed; the defend- 


* Appearing in 56 Vermont Reports, 








ants bid off his goods, set him up in the same place, in 
the same business, as their agent, and usually ap. 
proved and assumed payment of his orders for new 
goods; but in the hurry attending this transaction 
did not assume payment. By the terms of the con- 
tract, by which H. was made agent, he could order 
such goods as he needed; but his orders were to be 
first submitted to, and approved by some one of the 
defendants; and this was known to the plaintiffs’ 
agent making the sale. The plaintiffs made their 
charge to the defendants, intended to sell to them, and 
H. intended to buy for them, and not for himself. 
The goods were shipped to H., not as agent, and were 
attached before coming to his possession by one of his 
creditors; and thereupon the defendants claimed to be 
the owners. Heldinan action for the price of the 
goods, that defendants were liable; and that the ru'e 
as to a change of possession did not apply. Brooks v. 
Fletcher. Opinion by Taft, J. 


NUISANCE—INJUNCTION.—To entitle a person to re- 
lief in his own right by injunction to abate a public 
nuisance, he must show that he has suffered damage 
distinct from that of the general public. The injury 
must be actual, substantial, not technical, nor incon- 
sequential; thus the parties owning adjoining lots ina 
village, the court refused to enjoin the defendant from 
building a wallin front of her own lot, although partly 
constructed within the surveyed limits of the high- 
way, and obstructed the orator’s carriage-road from 
his house to the main street, when a fewrods distant 
he had another way equally available, and in daily use; 
and although the obstructed way added somewhat to 
the beauty of the premises, the court holding the in- 
jury to bea mere fancy. Stanford v. Lyon, 37 N. J. 
Eq. 94; High Inj., § 762, note 5;8 Sim. 194; Bigelow v. 
Hartford Bridge Co., 14 Conn. 565. Sargent v. George. 
Opinion by Taft, J. 


MASTER AND SERVANT— QUALIFICATION OF SER- 
VANT— “ON TRIAL’’ — DISCHARGE — QUESTION FOR 
sguRy.—(1) It is error for the court to direct a verdict, 
when evidence is given tending to prove a material 
fact; thus the defendant discharged the plaintiff, who 
was working in his store ‘‘ on trial,’’ before the expira- 
tion of the time for which he was employed. The de- 
fendant’s evidence tended to prove that the plaintiff 
was impertinent to him, discourteous to customers, 
and disliked by the other help, by reason of his over- 
bearing manners; that he was inefficient, incompetent, 
unable to count money with reasonable accuracy, or 
to transact any business properly, and that he was late 
in getting at his work in the morning. Held, that it 
should have been submitted to the jury, to find 
whether the defendant had cause to discharge the 
plaintiff. Jones v. Booth, 10 Vt. 268; Wemet v. Lime 
Co., 46 id. 458. (2) The defendant had the right to ex- 
pect, that he would be prompt, courteous, and would 
havea reasonable amount of tact to get along with 
help; and that he had ordinary business qualifications, 
Fairbanks vy. Nelson. Opinion by Veazey, J. 


NEGLIGENCE—WHEN NOT LIABLE FOR CONTRACTOR'S 
—DITCH IN STREET.—D. owned a house in the city of 
Burlington. The tenant who occupied the house sent 
to G., a plumber, to repair the drain; and he, after ex- 
amining it, decided to connect it with the public 
sewer. D. lived in California; and the defendant, who 
was her agent only for the purpose of collecting and 
transmitting the rent, when called upon by G., told 
him that he would pay the expense for connecting the 
drain with the sewer, but at the same time expressly 
informed G. that he took no responsibility in direct- 
ing the work,and that authority to proceed with it must 
come from some other source than himself. G. dugs 
ditch in the street and left it without any guard, and 
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the female plaintiff while travelling at night fell into 
it and was injured. Held, that the defendant was not 
liable as he was not the promoter of an unlawful act; 
and that the presumption was that the defendant 
contemplated and intended that G., if he concluded 
to do the work, would obtain lawful authority and di- 
rection, both from the owner of the premises, and 
from the city authorities. Crandall v. Loomis. Opin- 
ion by Ross, J. 


TOWN—AIDING RAILROAD—MAY RESCIND VOTE.—A 
town at one meeting may rescind its vote at a prior 
meeting to aid in the construction of a railroad by 
subscribing to its capital stock when no rights of third 
parties have vested, and nothing has been done under 
the vote. In Stoddard v. Gilman, 22 Vt. 568, the 
power of the town to rescind its vote when nothing 
had been done under it. was expressly declared by 
this court. In Cox v. Mount Tabor, 41 Vt. 28, the doc- 
trine is reaffirmed, the court saying * a town, like an 
individual, may change its purposes, and a town may 
express this change by its vote, and unless some right 
in another has been acquired or has vested under its 
action, no one may complain of the change.” The 
doctrine of these cases commends itself to us as being 
sound in principle, and salutary in its application to 
the case in hand. Esiyv. Starr. Opinion by Powers 
J. 


NATIONAL BANK —USURY—PENALTY—STATE COURT 
—JURISDICTION.—The Federal statute provides the 


only remedy, and that by way of penalty, against a Na-* 


tional bank, for the taking of usury; thus the plaintiff 
had brought a suit in the United States court to re- 
cover the penalty prescribed by the said statute, and 
had obtained a judgment. Held, that he could not 
thereafter maintain an action of assumpsit iu a State 
court to recover the excess above the legal interst paid 
tothe bank. In Farmers and Mechanics’ National 
Bank vy. Dearing, 91 U. S. 29, the plaintiff, a National 
banking association, organized under the National 
Bank Act, and located and doing business in the State 
of New York, knowingly discounted the note in suit 
at a greater rate of interest than was allowed by the 
laws of the State, and the question was, whether that 
made the note void, as provided by the State statute. 
The Court of Appeals of New York, following its de- 
cision in First National Bank of Whitehall v. Lamb, 
50 N. Y. 95, held that it did; but the Supreme Court 
of the United States reversed that judgment, and held 
that it did not. After thisdecision the Court of Ap- 
peals in National Bank of Auburn v. Lewis, 75 N. Y. 
516, held that usurious interest could be recovered by 
way of set-off or abatement inan activun on the note 
usuriously discounted. Then came Barnet v. Na- 
tional Bank, 98 U. 8. 555, holding the contrary, and 
that the remedy, given by the National statute for the 
wrong of taking usurious interest, is a penal suit, to 
which the party aggrieved or his legal representative 
must resort ; that redress can be had in no other mode 
or form of procedure; that as the statute giving the 
right prescribes the redress, both provisions are alike 
obligatory on the parties; that the mode of redress is 
by suit brought specially and exclusively for that pur- 
pose, in which the sole issue is the guilt or innocence 
of the accused, without the presence of any extran- 
eous facts that might confuse the case and mislead the 
jury to the prejudice of either party. On the an- 
nouncement of this decision the Court of Appeals 
ordered a reargument in National Bank of Auburn v 
Lewis, and modified its former decision therein in 
conformity therewith, holding it to be controlling. 
Peterborough National Bank v. Childs, 183 Mass. 248, 
is to the sameeffect. Prior tothe decision in Barnet’s 
case, the Supreme Court of Pennsylvania had held the 





other way in Lucas’s case, 28 P. F. S. 228, and other 
cases; but after Barnet’s case it held in conformity 
therewith in National Bank v Dushane, 96 Penn. St. 
340, treating all its former decisions to the contrary 
as overruled, and said that the defendant’s only rem- 
edy was by a penal action for twice the illegal inter- 
est paid. Thecase of National Bank of Clarion v. 
Gruber, 91 Penn. St. 377, is much in point. It was 
debt, brought on March 4, 1876, to recover twice the 
awount of all payments of illegal interest made to the 
bank within two years next before the commence- 
ment of the action, and also all excess above legal in- 
terest paid during the additional period of four years 
before the 4th of March, 1874. The plaintiff declared 
specially for double the interest. and added the com- 
mon counts in debt on which to recover the excess. 
‘The defendant contended below that there could be no 
recovery for any moneysclaimed in the action except 
for the penalty; but the court ruled otherwise, and 
held that recovery could be had forthe excess over the 
legal rate paid during the four years prior to March 4, 
1874, as well as for twice the amount paid in excess 
within two years from the time of the commencement 
ofthe suit. The Supreme Court held this error, and 
said that from Barnet’s case “it appears certain that 
neither by set-off nor original action can interest over 
legal rate, paid to a National bank, be recovered ex- 
cept by way of penalty,as prescribed by the act of 
Congress of June 3, 1864.’’ Gruber v. National Bank 
of Clarion, 87 Penn. St. 465; Dow v. Irasburgh Nat 

Bank, 50 Vt. 112, distinguished. 


_—_—_—_—_o—_____- 


INSURANCE LAW. 


ACCIDENT—PAYMENT OF PREMTUM— PRESUMPTIVE 
NOTICE — FORFEITURE — WAIVER.— Payment of the 
premium due on an insurance policy will be presumed 
to have been made out of a fund provided and as- 
signed for that purpose, until notice of non-payment 
is given to theinsured. A forfeiture fornon payment 
of premium is inserted 1n the policy for the benefit of 
the insurer, and may be waived by him: and courts 
will finda waiver upon slight evidence, when the 
equity of the claim madeis under the contract in 
favor of the insured. It is claimed by plaintiff's coun- 
sel, and I think with much force, that under the facts 
and findings in the case the defendant waived the 
legal effect of non-payment of the premium by the 
terms of the contract, by the course it pursued with 
the order and claim transferred to it by the insured 
for payment. Baker v. Union Life ins Co..6 Abb. 
Pr. (N. S.) 144; 1 Big. L.& A. Ins. Cas. 595.° A for- 
feiture for non-payment of premium is inserted in the 
contract for the benefit of the insurer. I[t may be 
waived by the company. A forfeitureis not favored 
either at law or in equity, and a provision for itin a 
contract will be strictly construed, and courts will 
find a waiver upon slight evidence, when the equity 
of the claim made, as in this case is under the contract 
in favor of the insured. Young v. Life Ins. Co., 4 Big. 
L. & A. Ins. Cas. 1; Miller v. Brooklyn Ins. Co., 2 id. 
35; Bouton v. Am. M. L. Ins. Co., 25 Conn. 542; Phoe- 
nix Ins. Co. v. Lansing, 50 N. W. Rep. 22; Crane v. 
Dwyer, 9 Mich. 350; White v. Port Huron & M. R. Co.. 
13 id. 356; Westchester F. Ins. Co. v. Earle, 33 id. 148: 
People v. Fire Dept. of Detroit, 31 id. 458. Sup. Ct. 
Mich., Oct. 15, 1884. Lyon v. Travelers’ Ins. Co. Opin- 
ion by Sherwoed, J. (20N. W. Rep. 829.) 


FIRE—PAYMENT OF PREMIUM—WAIVER.—An insur- 
ance compary may waive the payment of the premium 
at the time it is due, and if it is afterward paid after a 
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loss occurs, and is retained and appropriated by the 
company and the policy delivered, it will be a waiver 
of the terms of the policy, and the company cannot 
retain the premium and refuse to pay the loss. Viele 
v. Ins. Co., 26 Iowa, 10; Baldwin v. Chouteau Ins. Co., 
56 Mo. 151; Joliffe v. Ins. Co., 39 Wis. 111; Ins. Co. v. 
Schollenberger, 44 Penn. St. 259; Ins Co. v. Bowen, 40 
Mich. 147; Bowman v. Ins. Co., 59 N. Y. 521; Ins. Co. 
v. Ins. Co., 20 Barb. 468; Wood v. Ins. Co., 32 N. Y. 
619; Hodsdon v. Ins. Co., 97 Mass. 144; Boehen v. Ins. 
Co., 35 N. Y. 131; Sheldon v. Ins. Co., 26 id. 460; 
Young v. Ins. Co., 45 Iowa, 377; Smith v. Ins. Co., 13 
N. W. Rep. 355; Ins. Co. v. McLanathan, 11 Kans. 533; 
Mershon v. Ins. Co., 34 Iowa, 87; Keim v. Ins. Co., 42 
Mo. 38. Sup. Ct. Neb., Aug. 6, 1884. Schoenemam v. 
Western, etc., Ins. Co. Opinion by Maxwell, J. (20 N. 
W. Rep. 284.) 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—CHECK — HOLDER CAN- 
NOT SUE BANK.—The holder of a check on a bank can- 
not sue the bank for refusal to pay it on presentation, 
though the drawer have sufficient on deposit to meet 
it. The question is very fairly discussed in 2 Dan.Neg. 
Inst., § 10, 1 1635; in Morse Bank. 459; and 2 Pars. N. 
& B. 61, 62. A few of the later cases which refer to 
others state the rule and the reasons for it, which in 
my judgment should be adopted in this State as gov- 
erning this subject. Bank of Republic v. Millard, 10 
Wall. 152, expressed the unanimous opinion of the Su- 
preme Court of the United States. They say that on 
principle there can be no foundation for an action on 
the part of the holder of a check, unless there is a priv- 
ity of contract between him and the bank, and asks 
how can there be such privity when the bank owes no 
duty and is under no obligation to the holder? Quot- 
ing from aleading case (Chapman v. White,6 N. Y. 
417), they further say that the right of the depositor is 
a chose in action, and his check does not transfer the 
debt or givea lien upon it to a third person without 
the assent of the depositary. This is said to be a well 
established principle of law, and sustained by the Eng- 
lish and American authorities. In Attorney-General vy. 
Continental Life Ins. Co., 71 N. Y., 325, the entire court 
say that Lunt v. Bank of North America, 49 Barb. 221, 
declares the rule accurately, that checks drawn in the 
ordinary form, not describing any particular fund, or 
using any words of transfer of the whole, or any part 
of any account standing to the credit of the drawer, 
but containing only the usual request, are of the same 
legal effect as inland bills of exchange, and do not 
amount to an assignment of the funds of the drawer in 
the bank. This, they say, is the settled law of that 
State, as it has been repeatedly affirmed in that court. 
In Atna Nat. Bank v. Fourth Nat. Bank, 46 N. Y. 86, 
Allen, J., in giving the opinion of the court, says the 
cases all agree that notwithstanding the agreement 
which bankers make with their customers to pay them 
checks to the amount standing to their credit, a check 
holder can take no benefit from this agreement,and that 
the check does not operate as a transfer or assignment 
of any part of the debt, or create alien at law or in 
equity. Carr v. Nat. Security Bank, 107 Mass. 45, after 
discussing the question, concludes that the bunkers’ 
promise to the drawee to honor his checks does not 
render them, while still liable to account with him for 
the amount of any check as part of his general bal- 
ance, liable to an action of contract by the holder also 
unless they have made a direct promise to the latter 
by accepting the check when presented or otherwise. 
This view, they say, isin accordance with the law as 





established in England, in New York, and in Pennsyl- 
vania, with the opinions theretofore expressed by that 
court, and with the recent unanimous decision of the 
Supreme Court of the United States. Bank of the Re- 
public v. Millard, supra. To the same effect is Lloyd 
v. McCaffrey, 46 Penn. St. 410, 414; Moses yv. Franklin 
Bank, 34 Md. 580. Two recent English cases have con- 
sidered the right of a holder of acheck against bank- 
ers. In Hopkinson vy. Forster, L. R., 19 Eq. 74, Sir 
George Jessel, master of the rolls, says a check is 
clearly not an assignment of money in the hands of a 
banker; it is a bill of exchange payable at a banker's. 
The banker is bound by his contract with a customer 
to honor the check when he has sufficient assets in his 
hands; if he does not fulfill his contract he is liable to 
an action by the drawer, in which heavy damages may 
be recovered if the drawer’s credit has been injured. 
He also says: ‘‘I donot understand the expressions 
attributed to Mr. Justice Byles, 8C. B. (N. 8S.) 372, but 
IT am quite sure that learned judge never meant to lay 
down that a banker who dishonors a check is liable to 
a suit inequity by the holder.’ See also Schroeder v. 
Central Bank of London, 34 L. T. (N. 8.) 7365. 
Sup. Ct. N. J., June Term, 1884. Creveling v. Blooms- 
bury Nat. Bank. Opinion by Scudder, J. [46N. J. L. 
255. See 27 Alb. L. J. 19.] 


-——_. 


NEW YORK STATE BAR ASSOCIATION. 
No. 79 Cuaren Street, Avsany, N. Y., 


Orrice or tHE Secretary or THe Executive Commirtss, 
January 3, 1835. 


To the Executive Committee : 


GENTLEMEN — The next annual meeting of this 
committee will be held at my office at 7:30 P. M., 
January 19, 1885. A full attendance is requested. 

Respectfully yours, 
CHARLES J. BUCHANAN, 


Secretary. 
—_—— > ———_ 


NOTES. 

(x? of our own city law publishers advertises: ‘$3 

(less than half of a Justice’s Court fee) will show 
you 100 Winning points and 100 lawyers.”’ This is am- 
biguous. Does it refer to ‘“‘poker’’? And cana player 
always getin for $3? And do the lawyers always 
win? Weask for information.—In a recent head- 
note—-prepared by one of the judges, we believe—we 
find the following: ‘ Non in haec foedira veni.” That 
proof-reader evidently ‘‘had little Latin."’——It is grat- 
ifying to learn that it is not ground fora new trial for 
one to say in presence of some of the jury that ‘‘ the 
prisoner is in a tight place.”——In Packer v. Noble, 103 
Penn. St. 188, Paxson, J., commences an opinion of 
forty-six pages as follows: ‘‘Itis now over twenty- 
six years since this proceeding was commenced in the 
court below. During that time the three principal 
parties and several of the eminent counsel concerned 
in the cause have been removed by death. The paper- 
books, Master's report, the arguments before the Mas- 
ter, the testimony and exhibits, occupy twelve printed 
volumes. It was stated inthe argument at bar that 
the expenses of the litigation when it reached this 
court had amounted to over $1,000,000. It involves 
many millions more. I mention these circumstances 
merely by way of apology for consuming nearly the 
whole of my summer vacation with the examination 
and study of the case.” 





i el a i es 


=_— eda st Om a. 


Zatmnhnheoeosa 


THE ALBANY LAW JOURNAL. 


61 

















The Albany Law Journal. 





ALBANY, JANUARY 24, 1885. 








CURRENT TOPICS. 


ODIFICATION goes hard in Ohio as well as in 
New York. The Weekly Law Bulletin and 
Ohio Law Journal says: ‘‘Atthe last meeting of 
the State Bar Association a subject was touched for 
the first time, which we predict is destined to oc- 
cupy a great part of the time and attention of the 
Association at future meetings. Judge Green, 
of Akron, introduced a resolution to refer the 
subject of codification to the Committee on 
Judicial Administration and Reform of the As- 
sociation, for report at the next meeting. The 
Association was obviously taken by surprise, 
and hardly any remarks were made on the subject, 
except by Mr. Wright, of Columbus, who expressed 
the opinion that what was wanted was not codifica- 
tion, but more legal learning on the part of our 
lawyers, Opposition on the same ground as here 
made by Mr Wright was made against a code of 
civil practice in Ohio, when that subject was under 
consideration, by men of such prominence as Henry 
Stanbery, yet who would dispute to-day the 
wisdom of that measure? Most of the men 
heard to-day advocating a codification of our law 
are men most distinguished for ability and legal 
learning. We hope the Committee on Judicial 
Administration and Reform of the Association will 
take the subject under most earnest consideration, 
and whether they do so or not, we have no doubt 
that the subject will be brought upin some form or 
other at future meetings of the Association, and res 
ceive a great deal more attention than at the last 
meeting. Sooner or later codification will be carried 
through.” 


The New York Zvening Post assumes an air of 
ponderous authority whenever it speaks of legal 
matters, Whether the mantle of its departed own- 
ers and editors has in fact descended on the con- 
geries of nations who now edit that paper is much 
disputed. Whether it has or has not so descended, 
there is nothing so peculiarly omniscient about the 
Post as to make its utterances on codification more 
weighty than those of other non-professional news- 
papers. Yet there isa sort of Saturday Review 
oracular tone about these utterances of its legal 
editor which would be funny did they rise to the 
dignity of a farce. Whenever Mr. Field’s Code is 
mentioned in the Post, that part of the inherited 
mantle which conceals its legal editor shakes visi- 
bly; there is an appearance of rage and an absence 
of wisdom which detracts from its former dignity, 
and assertion then takes the place of arguments in 
the columns of the Post. What the connection of 
the Evening Post and the special committee of the 
City Bar Association is, we do not know, but there 
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is an echo about the Hvening Post, which makes us 
strongly suspect that its articles are sometimes dic- 
tated by prejudice rather than by reason. It but 
lately claimed for the City Bar Association the du- 
bious honor of defeating Mr. Field’s Civil Code. 
We do not understand that the special committee 
against the Code really represents the voice of the 
City Bar Association, for itsreport against the Code 
was not adopted by the association as a whole. Nor 
was the argument against the Code by Mr. Carter 
approved by the whole associatiou. There are per- 
sons indeed in the City Bar Association who dif- 
fer radically from the special committee and who 
think Mr, Field’s Code as nearly perfect as we are 
likely to get if we wait indefinitely. -If the author- 
ity of the Hvening Post is compared with the author- 
ity of Mr. Field upon questions of codification 
which will intelligent people take? What has the 
Evening Post newspaper done which permits it to 
assume to be an arbiter of the contest? We have 
no proof of any training or special fitness in this re- 
gard. The fact that it agrees with the obstruction- 
ists, in the City Bar Association, is evidence that 
two can agree in the same fallacy; that is all. We 
very much mistake the temper of the people of this 
State and of the bar in and outside of the city of 
New York if they much longer suffer the personal 
spite of a few obstructionists in the City Bar As- 
sociation to impede the contemplated reform. If 
the Evening Post will make a Code by itself we can 
then compare its merits with those which Mr. Field’s 
possesses, but at present we suspect that the Hven- 
ing Post is talking too much about what it little 
understands, 


The recent decision of the United States Supreme 
Court that a railway company is liable to its loco- 
motive engineers for injuries incurred by the neg- 
ligence of the conductors, ante 8, is but slenderly 
supported by authority, and seems to us indefensi- 
ble in principle. The rule seems to us extremely 
unreasonable and impolitic. In advance sheets of 
76 Maine Reports, it is held that where a conductor 
ordered an employee to jump upon a moving con- 
struction car, and in obeying he grasped a stake 
insufficiently secured, and was injured, the com- 
pany was not liable. We nearly agree with the 
court when it says: “The conductor’s order to 
jump upon a moving train need not have been 
obeyed. The employee should decide the pro- 
priety of such an order for himself. * * * The 
doctrine of the law that defeats the present action 
does not seem harsh or inequitable. It is really 
adopted fnto the law from the common views of 
men and the common business of life. To sue a 
mechanic or a farmer because one man in his em- 
ployment has accidentally injured another in the 
same employment, would be quite an unheard of 
thing.” For ‘‘unheard of” read ‘‘ unreasonable,” 
and we assent. We deprecate the modern tendency 
of legislation and adjudication to relax the gener- 
ally received doctrine of the Farwell case, of which 
the new English Law Quarterly Review says that the 
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rules on this subject ‘‘ have nowhere been so clearly 
stated.” 





We sometimes find it a little difficult to get ma- 
terial for Current Topics, but we never found our- 
selves so hard pressed as one of our London con- 
temporaries, who makes a paragraph of twenty 
lines about the cause and the remedy of a ‘‘cold 
draught ’ in one of the court rooms. We feel re- 
lieved to learn that “the window has now been 
closed.” 


The two most interesting cases of the present 
time — the Mignonette and the Adams- Coleridge case 
—still keep up a subdued growling in the legal 
journals as well as in the newspapers. The specta- 
tor conjectures that the jury disagreed in the later 
Lotinga case because they did not want the judge to 
overrule their verdict. The Solicitors’ Journal here- 
upon remarks: ‘‘The scandal of abortive trials is 
however becoming so serious that wild conjectures 
as to the cause may be excused, as we excuse the 
suggestion of the same journal that a strong judge 
would have kept the jury locked up until they did 
agree. The Lotinga case, and the Harrison-Page 
divorce case each lasted a whole week with the same 
result, a divided jury. The terrible cost and an- 
noyance inflicted upon suitors by such a result can 
hardly be present to the minds of the jurymen, or 
the minority would invariably submit their judg- 
ment to that of the majority. If trial by jury is 
not to become wholly diseredited something will 
have to be done to prevent the recurrence of fruit- 
less trials.” In regard to the Mignonette case the 
Central Law Journal remarks: “ Unless sortition 
were resorted to, the dictates of humanity required 
that the boy rather than the men should live. But 
the men, simply because they were the stronger, 
pounced upon the boy and sucked out his blood, 
For this they ought to have been hanged; for while 
the moral guilt may have been diminished by the 
extreme circumstances under which the crime was 
committed, the law is interested 1n upholding the 
safety of the weak against the rapacity of the 
strong, especially under circumstances so peculiarly 
dangerous to the weak.” This goes rather further 
than we would follow, but we repeat that the pun- 
ishment was much too light. Gibson’s Law Notes 
remarks that the judgment ‘‘has completely 
smashed Lord Bacon’s plank theory.” So we think; 
but we think the sole occupant of the plank might 
lawfully fight off intruders in defense of his own 
safety. 


The Central Law Journal 1s mistaken in supposing 
that Judge Davis undertook to punish Mr. Field for 
contempt in the Tweed case. Mr. Field was out of 
the country at the time, but on his return published 
a ietter in this journal expressing his contempt for 
the conduct of Judge Davis, and inviting him to 
commit him. Of course the invitation was not ac- 
cepted. We are only sorry that Mr. Field was not 
included among the contemptuous lawyers. If he 








had been, there would probably have been music in 


the air. 


A correspondent in another column objects to 
Mr. Fowler’s use of certain words in discussing the 
question of Codification. It should be remembered 
that in a philosophical or scientific treatise words 
may properly be employed which would be out of 
place in a statute. Most of the words objected to 
may be found im common use in the newspapers, 
“ Bi-cameral” seems to us an especially felicitous 
word, saving a tedious periphrasis. Our corre. 
spondent would probably prefer 1t to ‘ two-cham- 
bered” or ‘‘ double-barrelled.” If we plane down 
our rhetoric to the comprehension of the most iht- 
erate of our legislators we shall run the risk of dis. 
gusting the intelligent. 


Our regular New York city letter, which we hope 
to make of interest to our readers, calls attention to 
the frequent appeals from petty orders in the First 
Department. The result 1s that business 1s impeded 
and valuable time taken up with the often immate- 
rial points involved. In our judgment all interlocv- 
tory appeals not involving the point directly in is- 
sue should be prevented by some amendment to the 
Practice Code, the Court of Appeals having con- 
strued it so lberally as to tolerate all these inter. 
locutory appeals. Every lawyer of dilatory proclivi 
ties now passes too much time 1n inventing motions 
and then taking appeals. The proclivity should be 
cured in the way suggested. 


The meeting of the New York State Bar Associa- 
tion in this city on Tuesday last was very slenderly 


attended. In the absence of the president, Mr. 
Aaron J. Vanderpoel was chosen permanent chair 
man. The president’s address wasread. Governor 
Hill was elected president for the coming year. 
On motion of Mr. Field a committee of five is to 
be appointed to report whether the present delay 
and uncertainty in judicial admunistration 1n our 
State can be lessened, and if so, by what means. 
The prize for the best essay was awarded to Daniel 
H. Chamberlain, ex-governor of South Carolina. It is 
on Stare Decisis, and 1s a very able paper. Steps 
were taken to hold an adjourned meeting at Sars 
toga in August, with a view to making that time 
and place permanent, in the hope that the crowd, 
Congress water and races may draw together more 
than three dozen lawyers. 


—_—_—__——— 


NOTES OF CASES. 


N Norris v. Corkill, 32 Kans. 409, 1t was held that 
the husband 1s not hable for slanderous words 
spoken by his wife when he 1s not present or partici- 
pating. The court said: “The rule of the common 
law makes the husband hable for the torts of his 
wife committed during coverture. The reason a 
signed for this hability is that the husband 1s enti 
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tled to the rents and profits of the wife's real estate 
during coverture, and to the absolute dominion over 
her personal property in possession. Another 
ground of this liability at common law sometimes 
given is that the wife by her marriage is entirely 
deprived of the use and disposal of her property, 
and can acquire none by her industry; that her per- 
son, labor and earnings belong unqualifiedly to the 
husband. Reeves Dom. Rel. 3; Tyler Infancy, § 
233. Again, the husband by common law might 
give the wife moderate correction, for as he was to 
answer for her misbehavior, the law thought it rea- 
sonable to intrust him with this power of restrain- 
ing her by domestic chastisement in the same mode- 
ration that a man is allowed to correct his appren- 
tices or children, for whom the master or parent is 
also liable in some cases to answer. 1 Bl. Com. 
(Wendell’s ed.) 444, 445. Under the provisions of 
our statute the reasons assigned for the liability of 
the husband for the torts of his wife no longer hold 
good, and therefore in our opinion under the 
changes made by the statute the liability no longer 
exists. It is a part of the common law that where 
the reason of the rule fails the rule fails with it. 

* * * Therefore it is not true under the exist- 
ing statute that the wife by her marriage is deprived 
of the use and disposal of her property; nor is she 
prohibited from acquiring property by her own in- 
dustry. It is not true under the statute that 
the personal property of the wife passes to 
the husband; nor is he entitled to the rents and 
profits of her real estate during coverture; nor has 
he any dominion over her personal property, her la- 
bor, or her earnings. If she so desires they are un- 
qualifiedly her own, and he cannot interfere with 
them. Again, in this State the common-law power 
of correction of the wife by the husband is no longer 
tolerated. Under the common law the married 
woman’s legal existence was almost entirely ignored. 
She was sunk into almost absolute nonentity, and 
rested in almost total disability ; but all of this has 
been changed by the statute, and to-day in our 
State ‘her brainand hands and tongue are her own, 
and she should alone be responsible for slanders ut- 
tered by herself.” Our conclusion is that the pro- 
visions of our statute change the common-law rule, 
vnd thereby discharge the husband from liability 
for the torts of the wife committed when he is not 
present and with which he has no connection. In 
this State the wife stands upon an equality in all re- 
spects with her husband. She is alone responsible 
for her contracts, and should be alone responsible 
for her words and her acts,” As we read the Kan- 
sas statute, it does not essentially differ from our 
married women’s acts, and yet the contrary of this 
doctrine was held in Twit v. Culbertson, 57 Barb. 9. 


In Kansas City, ete., R. Co. v. 
608, it was held that an award of damages for land 
taken by a railroad company may embrace the in- 
creased risk of fire, but only of fire occurring with- 
out the fault of the company. Also that it may not 


Kregelo, 32 Kans, 





embrace the increased risk of an orchard from the 
depredations of tramps and employees of the com- 
pany. The court said: “The general current of au- 
thority is to the effect that in awarding damages to 
the owner of land taken for a railroad, the exposure 
of his remaining land and buildings to fire from the 
company’s trains or engines is a proper element to 
be considered in making the estimate. This upon 
the ground that the increased exposure to fire de- 
preciates the value of the owner’s remaining land, 
and if such increased exposure to fire does diminish 
the value of the remaining property, the owner is 
entitled to same compensation therefor; but the 
most that can be claimed -concerning the assessment 
for the increased exposure to fire by the passage of 
the railroad track through the premises, is that it is 
competent only to take into consideration the risk 
of fire set out by the trains or engines without the 
fault of the company, and by reason of the opera- 
tion of the road through the premises. If fires oc- 
cur through the negligence of the company it would 
be liable to the owner, and this element should not 
be taken into account in estimating the compensa- 
tion. Adden v. Railroad Co., 55 N. H. 413; 8. C., 
20 Am. Rep. 220; Covill v. Railway Co., 19 Minn. 
283; Lance v. Railroad Co., 57 Iowa, 6386; Railroad 
Co. v. Swinney, 59 Ind. 105; Railroad Co. v. Mur- 
dock, 68 id. 1387; Railroad Co.v. Barlow, 3 Oreg. 311; 
Railroad Co. v. McComb, 60 Me. 290; Pierce v. 
Railroad Co., 105 Mass. 199; Railroad Co. v. Saw- 
yer, 71 Ill. 361; 1 Redf. Railw. (4th ed.) 290, § 8, 
and notes; Pierce Railroads, pp. 174, 175. The de- 
cisions of Pennsylvania and one or two other States 
oppose the allowance of damages for the increased 
exposure to fire, but they are contrary to the gen- 
eral course of decisions upon the subject, and there- 
fore we do not follow them. Railroad Co. v. Hum- 
mell, 27 Penn. St. 99; Patton v. Railroad Co., 88 id. 
426. The jury in assessing damages also allowed the 
sum of $250 for the increased risk to the orchard on 
the premises by reason of leaving it more free of ac- 
cess to persons travelling along the railroad, and to 
tramps and employees of the railroad company. 
Such damages are so remote and speculative as to 
be without and beyond any possibility of ascertain- 
ment known to the law. They cannot and ought 
not to be taken into consideration in estimating the 
compensation which the land-owner is entitled to 
recover from the company. Railway Co. v. Lyon, 
24 Kans. 745; Lance v. Railroad Oo., supra ; Comp. 
Laws of 1879, ch. 23, § 82.” 


In Easton v. Bank of Stockton, Supreme Court of 
California, November 1884, 19 Rep. 5, it was held 
that an action lies in damages for the malicious 
prosecution of a civil suit. The court said: “As 
the case must be sent back for a new trial, it is 
proper to decide another question raised, and that 
is, whether in this State an action can be maintained 
for the malicious prosecution of a civil action in 
which no process other than the summons was is- 
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sued. The weight of the authorities, American as 
well as English, is against the maintenance of such 
an action; and so are most of the text writers. The 
question has never been determined in this State, 
and we are therefore at liberty to adopt the rule 
that we think is founded on the better reason. The 
point was made in Smith v. George, 52 Cal. 341, but 
was not decided, the court holding that it was un- 
necessary to decide it, but remarking that ‘the ad- 
judged cases in England and America are conflict- 
ing upon the question, and depending to a consid- 
erable degree, it would seem, upon the prevailing 
statutory provisions as to the recovery of costs by 
the defendant upon the determination of a civil ac- 
tion inhis favor.’ The cases are collected and re- 
viewed by Mr. Lawson in an instructive article upon 
the subject published in 21 Am. Law Reg. 281-353. 
The cases are too numerous to be here referred in 
detail. The English cases which deny the right to 
maintain the action stand upon the ground that the 
successful defendant is adequately compensated for 
the damages he sustains by the costs allowed him by 
the statute. Those costs, it seems, include the at- 
torney’s charges for preparing the case for trial in 
all its parts, the fees of the witnesses and the court 
officials, and even the honorarium of the barrister 
who conducted the case in court. The reason upon 
which the English rule rests would not therefore 
seem to apply here, where the costs recoverable un- 
der the statute are confined to much narrower limits. 
Under our system the defendant may be subjected, 
or he may subject himself, to expenses not recovera- 
ble, even if the suit terminates in his favor; but of 
this he has no legal right to complain when the suit 
is brought and prosecuted in good faith, because, as 
said in Closson v. Staples, 42 Vt. 209: ‘It is the or- 
dinary and natural consequence of a uniform and 
well-regulated system to which all parties in civil 
actions are required to conform.’ But when the ac- 
tion is brought and prosecuted maliciously, and 
without reasonable or probable cause, the plaintiff 
asserts no claim in respect to which he had any 
right to invoke the aid of the law. In such cases 
the plaintiff, by an abuse of legal process, unjustly 
subjects the defendant to damages which are not 
fully compensated by the costs he recovers, The 
plaintiff in such case has no legal or equitable right 
to claim that the rule of law which allows a suit to 
be brought and prosecuted in good faith, without 
liability of the plaintiff to pay the defendant dam- 
ages, except by way and to the extent of the taxa- 
ble costs, if judgment be rendered in his favor, 
should extend to a case where the suit was maliciously 
prosecuted without probable cause. But where the 
damages sustained by the defendant in defending a 
suit maliciously prosecuted, without reasonable or 
probable cause, exceed the costs obtained by him, 
he has, and of mght should have, a remedy by ac- 
tion on the case.” See, to thesame effect, Mc Cardle 
v. Mc Ginley, 86 Ind. 588; S. C., 44 Am. Rep. 343; 
contra, Muldoon v. Rickey, 103 Penn, St. 110. See 
also note, 44 Am. Rep, 346, 





MAY A HUSBAND SUE HIS WIFE FOR 
SALARY? 


HAT such a question should even be formulated 
would a few years ago have been looked on as 
a sorry jest. That the baron could ever in an En- 
glish-speaking land maintain an action against his 
Jemme covert, for compensation for taking care of 
her property, would have seemed to our ancestors 
too absurd even to talk about. For a Bentham- 
ite to have prophesied that such would be law some 
day would have been regarded as a wild flight of 
preposterous fancy. That such a question should 
ever in all seriousness be raised in our courts 
would not have appeared possible even to the very 
men who advocated the wresting of amarried wo- 
man’s separate estate from the legal grasp of her 
lord and master. So little was such a result in their 
minds, that if upon the passage of the married 
woman’s acts, some lawyer had counselled the bring- 
ing of such action, he would almost have been dis- 
barred for malpractice ; certainly, no student at law, 
who answered in the affirmative such a question if 
put by hisexaminers, would have been passed. Yet 
it has been actually decided in this year of grace 
that the baron who conducts the separate business 
of his femme covert, for an agreed compensation, 
has a chose in action against her. 

The exact point that a husband can sue his wife 
for his agreed salary has not yet been passed on. 
In Perkins v. Perkins, 62 Barb. 531, the Supreme 
Court held that he cannot doso where the only con- 
tract claimed is an implied one. But the same 
court having just held in Kingman v. Frank, 38 
Hun, 30 A. L. J. 462, that if husband and wife 
make an express contract that she shall pay hima 
sum certain for conducting her business, he has a 
chose in action against her reachable by his judg- 
ment creditor, it is but the next step in the same 
direction that the husband himself can sue her 
therefor as well. It is the aim of this article to 
show that such a result is inevitable. 

To hold otherwise is to run counter to the plain 
import of the married woman’s acts, to overrule 
controlling decisions. 

I. As to the import of the married woman’s acts, 
it is authoritatively declared to be as follows: 

‘‘ With the removal of common-law disabilities 
from married women, corresponding liabilities have 
necessarily been imposed upon them. They take 
the civil rights and privileges conferred subject to 
all the incidental and correlative burdens and obli- 
gations, and their rights and obligations are to be 
determined by the same rules of law and evidence 
by which the rights and obligations of the other 
sex are determined under like circumstances, To 
the extent, and in the mutter of business in which 
they are by law permitted to engage, they owe the 
same duty to those with whom they deal, and to 
the public, and may be bound in the same manne 
as if they were unmarried. Their common-law it 
capacity to act cannot serve as a shield to proted 
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them from the consequences of their acts when they 
have statutory capacity to act.” Per Allen, J., in 
Bodine v. Killeen, 53 N. Y. 96. 

In judging as to the correlative rights and liabil- 
ities of husband and wife in matters affecting her 
separate estate, it is to be remembered, that prior 
to the married woman’s acts equity held valid and 
enforced contracts between her and her busband. 
Livingstone v. Livingstone, 2 Johns. Ch. 587; Mar- 
tinv. Martin, 1 N. Y. 473. 

Note also the acts of 1860 and 1862 are not acts 
concerning the rights and liabilities of wives only, 
but of husbands as well. (See their titles.) 

They therefore define his status as to her and her 
separate estate, as well as hers. 

Bearing which in mind, the force of the words 
that she may contract in reference to her separate 
estate or her business, and may sue or be sued, in 
matters concerning the same ‘‘ as if she were sole ” 
is seen to be that she may contract with her hus- 
band in such matters, may sue or be sued by him, 
as well as others wherever such contract is for the 
benefit of her separate estate, or such suit is neces- 
sary for the protection of the rights or enforcement 
of the liabilities of either, growing out of the rela- 
tion of either to her separate estate. 

To state the proposition more concisely: as to 
such separate estate, whether for contract or suit, 
the twain are no longer one flesh. 

II. As to the controlling decisions, the logic of 
the New York cases when collated can yield no 
other conclusion. Those cases establish beyond dis- 
pute the following propositions: 

1. Given the wife’s capacity to act, the same 
rules of law and evidence are to be applied in de- 
ciding controversies arising on her acts, as if she 
were a femme sole. Bodine v. Killeen, supra ; Blanke 
v. Bryant, 55 N. Y. 649; Scott v. Conway, 58 id. 
619; Westervelt v. Ackley, 62 id. 505; Ackley v. 
Westervelt, 86 id. 448; Cushman v. Henry, 75 id. 108; 
Husted v. Mathes, 77 id. 888; Smith v. Munro, 84 id. 
354; Mead v. Stratton, 87 id. 493; Third Nat. Bk. v. 
Blake. 73 id. 260. 

2. Cases where her coverture has been held to be 
a defense to an action against her or a bar to one 
by her, are cases which in reality did not involve 
controversies about ‘‘ matters having relation to her 
sole and separate property.” Such are Schultz v. 
Schultz, 89 N. Y. 644; Saratoga Co. Bk. v. Pruyn, 90 
id. 250; Manhattan Brass Oo. v. Thompson, 58 id. 
80; Yale v. Dederer, passim ; Gossman v. Cruger, 69 
N. Y. 87; Hisenlord vy. Snyder, 71 id. 45; Whitaker 
v. Whitaker, 52 id. 368. 

3. Gifts, deeds, mortgages, contracts directly be- 
tween husband and wife, whether they create a 
separate estate in her or relate to one already ex- 
isting, are valid at law as in equity. Razson v. 
Penn. R. Co., 48 N. Y. 212; Jaycor v. Caldwell, 51 
id. 395; Shuttleworth v. Winter, 55 id. 624; Rohr- 
bach v.German F. & Co., 62 id. 47; Meeker v. Wright, 
76 id. 262; Thompson v. Comrs., 79 id. 54; Sey- 
mour v, Fellows, 77 id. 178; Whiton v. Snyder, 88 





id. 299; Armitage v. Mace, 96 id. 588; Kluender v. 
Lynch, 2 Abb. Dec. 538 ; Lockwood v. Cullin, 4 Robt. 
129; Mack v. Mack, 3 Hun, 323. 

4. A wife’s power to do business conveys with it 
a power to do acts necessary or convenient for that 
business, and a liability for such acts. Frecking v. 
Rolland, 53 N. Y. 422. 

5. She may appoint her husband, as well as a 
stranger, to act as her agent in regard to her estate 
or business, and his acts as such will bind her. 
Baumvy. Mullen, 47 N. Y. 577; Forster v. Persch, 68 
id. 400; Bodine v. Killeen, supra ; Owen v. Cawley, 
36 N. Y. 600; Abbey v. Deyo, 44 id. 343; Buckley v. 
Wells, 33 id. 518; Fowler v. Seaman, 40 id. 592; 
Fairbanks v. Motherwell, 60 Barb. 406. 

6. A wife, as to such estate, may sue her hus- 
band, in equity or at law, in tort, or on contract. 
Southwick v. Southwick, 49 N. Y. 510 (money re- 
ceived); Wright v. Wright, 54 id. 437 (on a note); 
Adams v. Adams, 91 id. 381 (on a note); Adams v. 
Curtis, 4 Lan. 165 (services); Whitney v. Whitney, 
49 Barb. 312 (conversion); Wood v. Wood, 83 N. Y. 
575 (ejectment) ; Moore v. Moore, 47 id. 467 (parti- 
tion); Seabra v. Seabra, 17 Week. Dig. 152 (ac- 
counting). 

7. A husband may sue his wife. Berdell v. Ber- 
dell, 19 Hun, 358 (conversion); 86 N. Y. 519; 27 
Hun, 24; Meeker v. Wright, 76 N. Y. 262 (foreclos- 
ure). 

8. Where contracts for services, or in considera- 
tion thereof have been entered into between hus- 
band and wife, a distinction is to be drawn between 
those where the services are what one is bound to 
render to the other because of the marital relation, 
and those where such services are not. 

In the former the contract is void for want of 
consideration. Colman v. Burr, 938 N. Y. 17; Whit- 
taker v. Whittaker, 52 id. 368. 

In the latter it is not. Adams v. Curtis, 4 Lans. 
165; see also Adams v. Adams, 91 N. Y. 381. 

9. If in any action against a married woman 
plaintiff would be entitled to judgment, were she 
single, he is entitled to it though she be marricd 
with the sole limitation that it pertains to her sep- 
arate estate). Foster v. Conger, 61 Barb. 145. 

10. It must be held some day that husband and 
wife may be partners. Zimmerman v. Erhard, 83 
N. Y. 74. 

It should be noted that the principles on which 
Bertles v. Nunan, 92 N. Y. 152, was decided, do not 
conflict with these propositions. The Court of 
Appeals in that case only apply the well-settled 
principle that a married women’s status, except 
where changed by these acts, is the same as before. 
So also as to Shultz v. Shultz. 

Now, in the face of these well-settled principles, 
how isit possible to avoid answering the question 
under discussion in the affirmative? 

If a married woman can appoint her husband her 
agent, and is liable for his acts, can she not sue 
him for damages if he performs those acts improp- 
erly; has she not all the remedies against her hus- 
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band agent that she would have against a stranger 
agent? Is there to be no reciprocity, is the 
husband agent to have no remedy on the same 
contract against his wife principal? If a married 
woman may execute an undertaking on appeal 
( Wooley v. Brown, 74 N. Y. 82), and if her husband 
is the appellant, has she no remedy against him in 
case she has to pay the judgment appealed from? 
Suppose she is the appellant and her _hus- 
band goes on the undertaking, and has to pay, 
has he no remedy against her? On what principle 
can she be held liable to him on one contract, and 
not on another, unless that other contract be void ? 
But if this contract of agency is not to be deemed 
void in other respects, is the clause about compen- 
sation to the agent to be held void? If so, on 
what ground? Can she sue her husband agent for 
her money received by him as such, and has he no 
right at law or in equity to deduct or counterclaim 
his agreed compensation? If the courts hold, as 
they do, that contracts between husband and wife 
as to her separate estate are valid, can they escape 
following the legitimate consequences of such hold- 
ing? Has not the Court of Appeals in Bodine v. 
Killeen, supra, held they. cannot? 

It follows that the baron can sue his femme covert 
for his salary. Baron, lord and master, femme 
covert! Such words are now solecisms. They 
must be discarded. Husband, wife, may do for a 
while. But in time, the exact legal terms to express 
their exact legal status may have to be something 
like this, “ marital contractor.” 

Joun Brooxs Leavitt. 


EXTRADITION—THE CASE OF NORTON. 


OVERNOR Cleveland, on the 9th of December, 
J 1884, and in compliance with an application made 
to him, addressed a letter to Governor Pattison of 
Pennsylvania, with the accompanying documents, in 
which he requested Governor Pattison, if consistent 
with his ‘‘ideas of justice and executive power,” to 
“ cause the release”? of Patrick W. Norton, who was 
then held by the sheriff of Clearfield county on the 
charge of crime committed therein. 

Governor Pattison, on the 22d of December, 1884, 
transmitted a copy of this letter, with the accompany. 
ing papers, to the Hon. David L. Krebs, the president 
judge of the forty-sixth judicial district in Pennsyl- 
vania, within whose jurisdiction Norton was held as a 
prisoner. In transmitting the letter, Governor Pat- 
tison made the following statement to Judge Krebs: 

“There is no material dispute about the facts of the 
case. Patrick W. Norton, a citizen of the State of 
New York, temporarily sojourning in Canada, was 
decoyed into the State of New York by means ofa 
false and forged telegram, and there arrested upona 
warrant sued out in said State, which directed him to 
be taken before a magistrate in Cattaraugus county in 
said State. He was not taken before that or any 
other magistrate upon that warrant, but was carried 
forcibly and against his will into this Commonwealth, 
where another warrant, sued out in this Common- 
wealth, was served upon him, under which he is now 
detained in the county of Clearfield. These illegal 
proceedings were had with a full knowledge on the 





part of the instigators of and participants in the ar- 
rest that they were illegal, because prior thereto a re- 
quisition upon his excellency, the governor of New 
York, for the arrest and delivery of Patrick W. Nor- 
ton, had been applied forto me, and by me refused. 
No warrant had been granted to anybody by any- 
body to convey him from the State of New York into 
the Commonwealth of Pennsylvania, and Patrick W. 
Norton, who was the only person who could waive the 
forms of law for this purpose, not only refused to do 
so, but protested against, and vigorously resisted, the 
attempt to convey him out of the State of New York. 
His excellency, the governor of the, State of New 
York, has characterized it asacase of outrageous 
kidnapping. There is no power vested in me, as gov- 
ernor of this Commonwealth, to order the discharge 
of this prisoner; and I do not apprehend that his ex- 
cellency, the governorof the State of New York, so 
thought. He has simply chosen the executive depart- 
ment of this Commonwealth, as the channel through 
which to communicate with the court of the district 
in which the prisonerisdetained. * * * I dothere- 
fore most respectfully and earnestly request that you 
cause the release of the prisoner, Patrick W. Norton.” 
(The Albany Argus, December 25, 1884.) . 

Such are the material facts of this case, as set forth 
in the letter of Governor Pattison to Judge Krebs. It 
does not appear from the statement that there was 
any essential defect or illegality in the warrant, is- 
sued in Pennsylvania, under which Norton was held 
by the sheriff of Clearfield county. Had such been 
the fact this of itself would have been a sufficient rea- 
son for his discharge. The difliculty relating to his 
arrest and detention, if any existed at all, grew out of 
facts preceding that arrest and detention, and occur- 
ring in another State, which facts furnished the reason 
for Governor Cleveland’s request to Governor Patti- 
son, and in part the reason for the letter of the latter 
to Judge Krebs. 

Judge Krebs, upon the receipt of this letter, and the 
accompanying papers, ordered a writ of habeas corpus 
to be issued in the name of the Commonwealth ex rel. 
Norton v. R. N. Shaw, sheriff of Clearfield county, 
Penn., commanding the sheriff to produce the body of 
Norton before the court, on the 3lst of December, 
1884, to the end that “‘the two questions of fact in- 
volved in the demand of the governor of New York 
for the release of Norton ’—namely, “ the citizenship ” 
of Norton in that State, and “the illegal arrest or 
kidnapping, as it was denominated’’—‘ might be in- 
vestigated.”’ 

The proof at the hearing of the case established the 
facts as above stated, with the additional fact thata 
bill of indictment against Norton had been found by 
the grand jury, charging him with conspiracy to cheat 
and defraud his creditors. It was contended at the 
hearing that Norton’s arrest and forcible removal 
from the State of New York were an indignity to that 
State, and that under the law of comity between sov- 
ereign States, this wrong, at the demand of the gov- 
ernor of New York, ought to be redressed by the dis- 
charge of the prisoner. It was on the other hand 
claimed that in the absence of any legislation by Con- 
gress giving the right, the governor of the State of 
New York had no legal right to make such a demand, 
and that there was no law which ‘‘ required the release 
of one under indictment for a violation of the laws of 
the State or sovereignty by which he was held, upon 
the demand of the chief executive of the State or sov- 
ereignty from which he had been abducted.”’ 

Judge Krebs, in his deliverance, presented and dis- 
cussed several legal propositions, which, being summar- 
ily stated, are as follows: 

1. That the powerto consider and determine the 
question of Norton's release is exclusively vested in 
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the courts of the district in which he was held, and 
consequently the governor of the State has no juris- 
diction to exercise in the premises. 

2. That although “the prisoner wasa fugitive from 
justice, having fled from Pennsylvaniato New York,” 
still the question to be considered does not arise un- 
der the provision of the Constitution which declares 
that ‘‘a person charged in any State with treason, fel- 
ony, or other crime, who shall flee from justice and be 
found in another State, shall on demand of the execu- 
tive authority of the State from which he fled, be de- 
livered up, to be removed to the State having jurisdic- 
tion of the crime.’ Art. 4, §2. Norton was not 
brought into the Staté under this provision, or under 
the act of February 12, 1793. 1 U. 8. Stat.at Large,302. 
The demand for his release came from ‘*the governor 
of the asylum State,’’ to which he had fled, from which 
he was illegally removed, and of which he was a citi- 
zen. His removal to Pennsylvania was not acase of 
extradition at all under color of the authority of law, 
and was not a voluntary coming to that State, but was 
simply kidnapping by force and violence. 

3. That the method of this removal constitutes a 
crime at common law, and by the statutes of the State 
of New York. Penal Code, § 211; and Hadden v. Peo- 
ple, 25 N. Y. 373. 

4. That the question to be determined is “‘one of 
comity between the State of New York and the State 
of Pennsylvania,’’ and that under the law of comity, 
Norton having been seized in violation of the laws of 
the State of New York, and forcibly removed from 
their protection, and brought into theState of Penn- 
sylvania, ought upon the demand of the governor of 
the former State, to be released from a custody that 
would otherwise have been lawful. In regard to this 
point Judge Krebs said: 

‘But in this case the statutes of the State of New 
York have been violated, aside from the invasion of 
the territory. Shall it be said, then that a court sit- 
ting to administer and vindicate the law in this case, 
shall close its eyes to the violation of the law by which 
the prisoner is brought within its jurisdiction? That 
theends to be accomplished justify the means em- 
ployed cannot and ought not to become a maxim of 
legal jurisprudence. To deny this demand for the re- 
lease of this prisoner would be to encourage the viola- 
tion of that comity which does now, and ought always 
to exist between adjoining States in this government. 
It would be, in our judgment, a precedent full of evil 
consequences to the citizen in his right to be secure in 
his liberty.” The Albany Argus, January 6, 1885. 

It was in the light of these considerations that Judge 
Krebs ordered the discharge of Norton. He regarded 
the State of New York, from whose territory one of 
its citizens had been kidnapped, as virtually speaking 
through its chief executive magistrate to the State of 
Pennsylvania, as acting through its judicial authority, 
and treated the case as one in which the law of comity 
should prevail, rather than the local law of Pennsyl- 
vania which Norton was charged with having violated, 
and under which was held as a prisoner. 

It is worthy of note, that before the interposition 
and request of the governor of the State of New York, 
Norton had sued out a writ of habeas corpus from the 
Court of Common Pleas of Clearfield county, and at 
the hearing offered to show the manner of his arrest 
and detention as a reason why he should be discharged, 
and that this offer was overruled, and the prisoner re- 
manded to custody. Tworeasons were assigned for 
overruling this offer. One was that ‘ta fugitive from 
justice cannot on his own demand be set free because 
he was arrested inan illegal manner;’’ and the other 
was the fact that “the governorof New York did not 
demand his release.’”” The court said: ‘There is no 





offer to show that the governor of New York is here 
demanding the custody of one of his citizens, and in 
the absence of that, we think we will hold him.” At 
the second heariug there was such a demand with the 
result as above stated. 

The only case parallel to this is that of Dows, re- 
ported in 18 Penn. St. 87. The facts are as fol- 
lows: 

Dows was, by the governor of Pennsylvania, de- 
manded of the governor of Michigan, as a fugitive from 
the justice of the former State. The latter governor 
issued his warrant for his arrest and surrender to the 
authorities of Pennsylvania. He was not however ar- 
rested under this warrant, but was seized at Detroit 
by officers of the steamboat ‘‘Ocean,’’ when on board 
of that boat, and was then carried to Erie in the State 
of Pennsylvania, and there delivered tothe sheriff of 
Erie county, and thence conveyed to Pittsburg and 
lodged in jail. The officers of the steamboat at the 
time of the arrest had no warrant in their hands au- 
thorizing the arrest, and the sheriff of Erie county was 
also without any warrant for holding Dows in custody. 
The whole proceeding was consequently without any 
legal authority. 

Dows sued out a writ of habeas corpus from the Su- 
preme Court of Pennsylvania, claiming a discharge 
because of the defect in the mode of his original arrest 
at Detroit. The court however held as follows: ‘“ In 
the case of the escape of a fugitive from justice from 
this State to Michigan, after having been charged in 
this State, by indictment, with forgery, his arrest in 
the latter State without legal authority by those who 
made it, will not entitle the prisoner to discharge be- 
fore prosecution, his release not being demanded by 
the executive of Michigan.” 

Chief Justice Gibson, in stating the opinion of the 
court in this case, said; ‘‘ Had the prisoner’s release 
been demanded by the executive of Michigan,we would 
have been bound to set him at large.’’ There being 
no such demand, Dows was remanded to custody. 

The following legal proposition is then affirmed by 
the opinion of Chief Justice Gibson in the case of 
Dows, and by the actual ruling of Judge Krebs in the 
case of Norton: That wherea party has been kid- 
napped in one State, and forcibly removed therefrom 
into another State, and is in the latter State held in 
custody on the charge of crime against its laws, and 
the governor of the State from which he was thus ab- 
ducted demands his release, it is the duty of a compe- 
tent court, within whose jurisdiction the party is held, 
after duly inquiring into the case and ascertaining 
this state of facts, to comply with the demand and 
discharge the prisoner. Thisis precisely what Judge 
Krebs did in the case of Norton, and what Chief Jus- 
tice Gibson says that the court is “‘bound’’ to doin 
such a case. 

There is no statute law, whether by Congress or by 
State authority, that sustains this proposition. It is 
purely judge-made law, resting upon the authority of 
courts, and upon the reasons in its favor. These rea- 
sons have their basis in what is called the law of com- 
ity between sovereign and independent States. The 
States composing the United States are thus sovereign 
and independent, except as limited by the Federal 
Constitution. Buckner v. Finley, 2 Pet. 586; Rhode 
Island v. Massachusetts, 12 id. 657, 720; Lane County v. 
Oregon, 7 Wall. 71, 76; and Collector v. Day, 11 id. 113, 
125. 

Each of these States, except as limited by the Con- 
stitution, has acomplete and exclusive jurisdiction 
over its own territory and over all the inhabitants 
thereof. It is the duty of each State, within the 
sphere of its powers, to protect its own citizens in the 
peaceful enjoyment of theirrights. Chief Justice Gib- 
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son said, in the case of Dows, supra, that “a sovereign 
State is doubtless bound to fight the battle of its citi- 
zen when he has a just quarrel.” 

If the territory of a State has been invaded, and one 
ofits citizens has been violently aud unlawfully re- 
moved therefrom and carried by force into another 
State, and is there held in custody, then the former 
State is bound to interpose for the relief of the party 
thus abducted from the protection of its laws; and if 
it shall do so then the law of comity, as understood by 
Chief Justice Gibson and Judge Krebs, requires the 
latter State to release the abducted party, even though 
he may be held therein undera criminal indietment, 
and give him the opportunity of returning to the jur- 
isdiction from which he was thus removed. This 
would be the rule of comity as between independent 
nations in such a case; and there is no reason why it 
should not equally apply as between the States of this 
Union, especially when we remember that the Consti- 
tution and laws of the United States supply a lawful 
mode for the capture and delivery of persons who hav- 
ing committed offenses in one State, have fled to 
another State. It would, to the very last degree, be 
inexpedient for the States to countenance any method 
of capture, except the one provided for by law. 

The general principle, so often asserted by courts, 
that where a party is actually within the jurisdiction, 
and there properly charged with crime, the court may 
proceed to try and punish him, if found guilty, with- 
out any reference to the manner of his capture, is then 
not absolutely and universally true, but is subject to 
the qualification imposed by the law of comity. If 
this party has been kidnapped in another State, and 
thus brought within the jurisdiction of the court, and 
if the proper authorities of that State demand his 
release, then according to Chief Justice Gibson and 
Judge Krebs, the principle does not hold true. The 
law of comity between States suspends the principle 
in such cases, and supplies another rule for the gov- 
ernment of the court. The principle, in its applica- 
tion, is qualified by this law. 

There is another qualification of this principle, 
which though not always recognized by courts, rests, 
as we believe, on an equally valid ground. If a party, 
on the charge of a specific crime, has in pursuance of 
the Constitution and laws of the United States, been 
extradited from one State of the Union to another, 
then the Stute demanding the fugitive criminal from 
another State, and on the basis of this demand and 
charge of a specific crime receiving such criminal from 
that State, is bound in good faith and honor, to limit 
the exercise of its jurisdiction over the party to the 
purpose set forth at the time of the demand, until 
such party shall have had a reasonable opportunity to 
withdraw therefrom, unless subsequently to his ex- 
tradition he shall have committed an offense against 
the laws of such State. This party was by the deliv- 
ering State arrested and surrendered to the demand- 
ing State, and thus brought within the jurisdiction of 
the latter, for a specific purpose stated and defined at 
the time of thesurrender, and for no other purpose; 
andif the demanding and receiving State, having 
thus obtained the possession and custody of the party, 
shall proceed to deal with him for some other crime 
than the one specified, or detain him under a _ process 
in a civil action, it will be guilty of a breach of faith 
as between the States that were the parties to the ex- 
tradition. The State that takes this course after ob- 
taining possession of the fugitive gives the lie to its 
own declaration; and if at the time of seeking the pos- 
session it meant to do so, then it meant to perpetrate 
a fraud upon the delivering State. If the course was 
simply an after-thought, then the breach of faith would 
not be the less real. 





It is true that the Constitution does not in express 
words declare the exemption of the extradited party 
from any other cause of detention or trial than that 
for which he was extradited. Yetif this be fairly im- 
plied, then it is as authoritative as it would be if ex- 
pressly stated. Wethink it isimplied. The party de- 
manded and required to be delivered up must be 
charged with crime as a fundamental condition of the 
right to make the demand, and of the obligation of de- 
livery. The charge of crime is the legal declaration of 
the demanding State, made beforehand, as to the spe- 
cific purpose for which it demands the arrest and sur- 
render of a person in another State, otherwise entitled 
to the protection of itslaws. Is ifthe charge of a par- 
ticular crime, as forgery, theft or murder, suffi- 
ciently set forth in its material facts to constitute a 
legal accusation. It is on the basis of the crime 
charged, and not of some other crime not charged, and 
not that of a general criminality, that the party, being 
demanded, is to be delivered up and removed to the 
State having jurisdiction of that crime. The whole 
provision,in both the Constitution and the law of Con- 
gress, relates to this crime, and this only. To obtain 
the delivery on this basis and for this purpose, and 
then proceed to use the custody gained thereby on a 
different basis and for a different purpose, is not to 
move in the line manifestly intended by the Constitu- 
tion and the law. That line is indicated by the words 
of the provision itself, and to depart therefrom or ex- 
ceed it is tocontradict its plain implication. To ex- 
tradite a man on the charge of forgery, and then pro- 
ceed to try him on that of theft, is not within the just 
and fair meaning of the constitutional provision. Itis 
not within the intent of the provision. It looks far 
more like a violation of that intent. [tis entirely differ- 
ent from what was professed by one State and under- 
stood by another State at the time of the demand and 
surrender. The fact that the party is within the juris- 
diction of the demanding State, and there charged 
with the crime of theft, dves not, in view of the cir- 
cumstances which brought him there, change the case. 
He was extradited for forgery, and not theft. 

The Supreme Court of Michigan, in the Matter of 
Frank Cannon, 47 Mich. 481, held that the prisoner 
who had been extradited to that State from Kansas on 
the charge of seduction, and whom it was proposed to 
hold and try on that of bastardy, after the seduction 
charge was abandoned, could not be lawfully thus held 
and tried, and onthis ground discharged the prisoner. 
The courts have not always taken this view; yet it is 
the better view in the light of the constitutional pro- 
Vision. 

Judge Cooley, who is one of the most eminent jur- 
ists of this country, speaks in regard to this point as 
follows: 

‘To obtain the surrender of a man on one charge, 
and then put him on trial on another, is a gross abuse 
ofthe constitutional compact. We believe it to be a 
violation also of legal principles. It is a general rule 
that where a man is brought within the jurisdiction 
for one purpose, his presence shall not be taken advan- 
tage of tosubject him to legal demands and legal re- 
straint for another purpose. The legal privileges from 
arrest, when one is in the performance of a legal duty 
away from his home, rest upon this rule, and they are 
merely the expressions of reasonable exemption from 
unfair advantages. The reason of the rule applies to 
these [extradition] cases. It should be held, as it re- 
cently has been in Kentucky, that the fugitive surren- 
dered on one charge is exempt from prosecution on 
any other. He is within the State by compulsion of 
law upon a single accusation. He has a right to have 
that disposed of, and then to depart in peace.’’ Prince- 
ton Review for January, 1879, p. 176. 
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The doctrine of Judge Cooley, and of the text writ- 
ers on the subject of extradition, is that the possession 
and custody of a party acquired thereby are to be lim- 
ited in the use thereof to the purpose for which they 
were acquired, and that when this purpose has been 
gained the party is entitled to ‘depart in peace,’’ with- 
out molestation or bindrance by other legal processes 
thatare inconsistent with this right. This doctrine 
holds true whether the extradition be international or 
inter-State, except where it is otherwise expressly pro- 
vided by treaty or by law. There is no such difference 
between these forms of extraditionas to make the doc- 
trine applicable to the one, but not to the other. They 
are essentially analogous in the fundamental priuci- 
ples involved. 

The general rule of law which affirms that a party 
within the jurisdiction of a court, and there charged 
with crime, may be held and tried for any crime legally 
charged against him, or detained for any other legal 
purpose, is then subject to modification in at least 
two classes of cases. 

The first class embraces the cases in which a party 
has been kidnapped in one State and forcibly removed 
into another, and in the latter State is restrained of his 
liberty on a criminal charge, or for other cause, and in 
which the chief executive authority of the State from 
which he was thus removed demands his release. The 
law of comity between States prevails in such a case, 
and makes his further detention unlawful. 

The second class embraces the cases in which a party 
has been extradited from one State to another, and in 
the latter State is restrained of his liberty, for a rea- 
son other than that which was the basis of his extradi- 
tion. The essential principles of extradition, the law 
of good faith betweeu the States of the Union, and the 
natural implication from the words of the Constitu- 
tion of the United States, alike declare the restraint 
to be unlawful; and hence the party is entitled to be 
discharged therefrom, and held only on the charge for 
which he was extradited, withouta demand for his re- 
lease by the governor of the State from which he was 
extradited. It is not necessary for his release that 
such a demand should be made. The unlawfulness of 
the restraint is itself a sufficient reason why he should 
be discharged. 

SAMUEL T. SPEAR. 
a 
PARTNERSHIP—SALE OF GOOD WILI—SOLICIT- 
ING CUSTOMERS OF OLD FIRM— 
INJUNCTION. 


ENGLISH COURT GF APPEAL, NOV. 8, 1884, 


PEARSON V. PEARSON.* 

Disputes having arisen between plaintiff and defendant, who 
were partners in the business of potters and earthenware 
manufacturers, which resulted in litigation, an agreement 
was entered into by which defendant agreed to sell to 
plaintiff his estate and interest in the property and busi- 
ness to which the litigation related, it being stipulated 
therein that nothing in said agreement should be deemed 
to restrict or prevent defendant from carrying on the bus- 
iness of a potter and earthenware manufacturer at such 
place as he should think fit, and underthe name of James 
Pearson. 

Defendant having commenced a pottery business on his own 
account, issued a circular to the customers of the old 
firm, in which he stated that he had discontinued his 
connection with that firm, but that he solicited their cus- 
tom 

Held (reversing the decision of Kay, J), that on the con- 
struction of the agreement defendant was entitled to so- 
licit the customers of the old firm. 

Labouchere v. Dawson, L Rep. 13 Eq 822, overruled. 


*S. C., 51L. T. Rep. (N. 8.) 3ll. 











AMES Pearson and Theophilus Pearson carried on 
together in partnership,near Chesterfield,the busi- 
ness of potters and earthenware manufacturers. Dis- 
putes arose betwee them which resulted in litigation, 
and ultimately on the 27th of March, 1884, an agree- 
ment was entered into by them for the settlement of 
the actious and all claims therein. 

The material clauses of the agreement were as fol- 
lows: 

1. Theophilus Pearson shall pay to'James Pearson 
2,000/. for the purchase of his estate and interest in the 
property and busines$es to which these actions relate, 
5001. to be paid on the signing thereof, and 1,500/. on 
completion. 

2. James Pearson shall execute a conveyance or insu- 
rance of his said estate and interest to Theophilus Pear- 
son, and shall release all claims against the same, and 
the said Theophilus Pearson shall covenant to indem- 
nify James Pearson against all existing liabilities in 
connection with the said property and businesses; in 
case of dispute the couveyance or assurance to be set- 
tled by the judge. 

3. Nothing in the agreement shall be deemed to re- 
strict or prevent the said James Pearson carrying on 
and exercising the trade or business of a potter and 
earthenware manufacturer, or any other businesses, at 
such place as he thinks fit, and under the name of 
James Pearson. 

4. Theophilus Pearson shall forthwith discontinue 
carrying on business under the name of James Pear- 
son, aud intimate the same by circular to the cus- 
tomers within a week. All letters addressed to James 
Pearson, Chesterfield, or Whittington Moor, shall for 
the period of two months from the date hereof be de- 
livered in the first instance to Theophilus Pearson,and 
after that time to James Pearson. 

7. Each party shall forthwith consent to an order of 
the court staying the said actions on the above terms, 
except so far as it may be necessary to carry into ef- 
fect or enforce such terms. 

This agreement was embodied in an order of the 
court, which was made by the consent of the parties. 

James Pearson having commenced a pottery busi- 
ness on his own account near Chesterfield, issued a cir- 
cular to the customers of the old firm. The circular 
was as follows: 


POTTERIES, CHESTERFIELD, March 31, 1884. 

Dear Sir: I beg to inform you that I have discon- 
tinued my connection with the business carried on for 
many years by my late father previous to his death in 
1864, and subsequently by his trustee, under the title 
of James Pearson, Whittington Moor Potteries, near 
Chesterfield. Although I am the eldest son, aud have 
been engaged in the active managenrent of the busi- 
ness for the past fifteen years, l have now been com- 
pelled, owing to disputes with the trustee under my 
father’s will, to withdraw from the above-mentioned 
business. I have commenced business on my own ac- 
count, and having every requisite appliance for the 
prompt execution of orders, Ido not hesitate to so- 
licit, under the above circumstances, a continuance of 
the favors granted by you to the late firm, and hope 
that the care and attention which have secured your 
support in the past may continue to be exerted on your 
behalf in the future. I remain, 

Yours faithfully, 
JAMES PEARSON. 


Theophilus Pearson contended that the issuing of 
such circular was a breach of faith, and in deroga- 
tion of the assigument of the good will of the partner- 
ship, contained in the above-mentioned agreement and 
order. 

On the 9th of April, 1884, an application was made 
to the court ex parte to restrain James Pearson from 
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dealing with the letters of the business in contraven- 
tion of clause 4 of the agreement, and from issuing 
the above circular, and an interim injunction was 
granted upon the usual undertaking as to damages 
being given by Theophilus Pearson. 

May 1, 1884.—A motion was now made to continue 
that injunction, which was granted, “ restraining said 
James Pearson from issuing any circulars, * * * 
and also from applying to any person who was a cus- 
tomer or correspondent of the late firm, prior to the 
date of this agreement, privately, by letter, personally 
or by a traveller, asking such cifstomer or correspond- 
ent to continue to have dealings with the defendant. 
or not to deal with the plaintiff.”’ 

James Pearson appealed from so much of the order 
as restrained him from soliciting business from the 
customers of the old firm. 


Graham Hasting, Q. C., and William Baker, for ap- 
pellant. 
Robinson, Q. C., and Mulligan, for respondent. 


Baa@GALLAY, L. J. The order granting this injune- 
tion must be discharged. The injunction restrains the 
defendant from issuing circulars to the customers of 
the old firm, and also restrains him from soliciting the 
customers of the late firm to deal with him. The de- 
fendant does not appeal as to the first part of the in- 
junction, but only as to the second part, which re- 
strains him from soliciting the customers of the old 
firm. It ls importaut to bear in mind the terms of the 
agreement. If clause 1 stood alone, I should be of 
opinion that the words “ estate and interest ” included 
good will, and the case would be within the principle 
of Labcuchere v. Dawson, 25 L. T. Rep. (N. 8.) 894; L. 
R., 13 Eq. 322; and if that case is to be recognized as 
good law, the plaintiff would be entitled (leaving clause 
8 of the agreement out of consideration for the mo- 
ment) to aninujunction. But with respect to that case 
I have myself on a former occasion, in Walker v. Mot- 
tram, 45 L. T. Rep. (N. 8.) 659; 19 Ch. Div. 355, ex- 
pressed doubts which the argument to-day has certainly 
tended to confirm, so that I may now say that in my 
opinion, Labouchere v. Dawson ought not to be recog- 
nized by the courts. Iam well aware that it has been 
followed on two or three occasions by judges of co-or- 
dinate jurisdiction, but it has never yet been distinctly 
followed or positively dissented from in the Court of 
Appeal. In that case there was an agreement for sale 
of a brewery with the good will of the business, and 
Lord Romilly decided that the vendor might set up a 
similar business and publicly advertise, but might not 
solicit the customers of the old firm. The principle of 
the decision was that vendors must not afterward de- 
preciate what they have sold. But the question in the 
first instance is, what isitthat they have really sold? 
The law prior to that case was very distinctly enun- 
ciated by Lord Hatherly, when vice-chancellor, in 
Churton v. Douglass, Johns. 174, to the effect that a 
man who has sold the good will of his business is not 
thereby prevented from carrying on business with the 
customers of the old firm, provided that he does not 
represent that his is the old business, or that he is the 
successor in business of the old firm. Labouchere v. 
Dawson therefore went beyond this and all the older 
decisions. 

Similar questions have arisen in three more recent 
cases. In Ginesi v. Cooper, 42 L. T. Rep. (N. 8.) 751; 
14 Ch. Div. 596, a trader sold his business and good 
will, and Jessel, M. R., restrained the vendor, not only 
from soliciting, but even from dealing with the custom- 
ers of the old firm, a decision which went even further 
than Labouchere v. Dawson. That was not appealed; 
but in a very few weeks came the case of Leggoltl v. 
Barrett, 43 L. T. Rep. (N. 8S.) 641; 15 Ch. Div. 306, in 





which Jessel, M. R., again granted an injunction in 
similar terms, and in that case there was au appeal 
from the order so faras it restrained simply dealing 
with the old customers, but no appeal as to the injunc- 
tion restraining the soliciting—that is, the principle of 
Labouchere v. Dawson was submitted to by the de- 
fendant in that case. All the judges on the appeal were 
of opinion that the injunction should not be extended ; 
but it was not possible for the court on that occasion 
to decide the exact point in Labouchere v. Dawson, 
though James and Cotton, L. JJ., both expressed 
doubts as to the soundness of that decision. Thirdly, 
the case was discussed in Walker v. Mottram, ubi supra, 
a case in which Jessel, M. R., had again extended the 
principle to circumstances to which the Court of Ap- 
peal thought it ought not to be extended. In that case 
Lush and Lindley, L. JJ., did not dissent from Labou- 
chere v. Dawson. Indeed a passage in their judgment 
seems rather to assentto it. At thesame time it is 
impossible to read the decisions on good will prior to 
1872 without seeing that that case went much 
farther than the old ones. In my opinion the authori- 
ties of Cook v. Collingridge, Jac. 607; Churton v.Doug- 
las, ubi supra, and Crutwell v. Lye, 17 Ves. 335, do not 
warrant the extension. As I have already said, my 
doubts as to Labouchere v. Dawson are now confirmed, 
and I must express my opinion that that case is not 
correct, but goes beyond the older decision without good 
reason. Then it was pressed upon us that because La- 
bouchere v. Dawson is a case twelve years old, the 
Court of Appeal ought to act upon it, and leaveit to be 
overruled, if it is overruled, by the House of Lords; 
and in support of that Pugh v. Golden Valley Ry. Co., 
42 L. T. Rep. (N. 8.) 863; 15 Ch. Div. 330, was cited, 
where no doubt Thesiger, L. J., did express an opinion 
that it was undesirable to overrule old-standing decis- 
ious upon which many private acts of Parliament had 
been based in the meantime. At the same time it 
may be remarked that the judges did not act only 
upon that view, for they expressly approved Reg. 
v. Wycombe Ry. Co., 15 L. T. Rep. (N.S) 310: L. R., 
2 Q. B. 310, the case which it was then sought to 
overrule. Therefore if this case was to be determined 
upon the first clause only of the agreement, I not being 
able to adopt the decision in Labouchere v. Dawson, 
should bold that there was no ground for restraining 
the defendant as to that partof the injunction as to 
which he has appealed. But clause 3 appears to con- 
fer on the defendant the right to carry on the same 
business, and certainly must modify any view which 
might be taken of the rights of the parties if they were 
to be decided upona simple agreement for sale of the 
business. Having regard to clause 3, the defendant 
has certainly not done any thing which he is not enti- 
tled todo. I prefer however to rest my decision on 
clause 1, and to give it the full effect contended for by 
the appellant. 

Corton, L. J. This case is founded upon a contract 
between the plaintiffand defendant. There is no ex- 
press covenant that the defendant will not solicit the 
customers of the old firm; but it is said that there is 
an implied one. Now I havea great objection to ex- 
tending contracts, and I think it is much better when 
parties are entering into contracts to require them 
to say what they really mean. This very question 
must have been present to the minds of the parties in 
the present case, and yet the agreement is silent upon 
it. That, to my mind, isa strong argument that it 
was not intended to restrict the defeudant In this 
way. As to good will we may take what was said by 
Lord Eldon in Cruttwell v. Lye, 17 Ves. 335, 346: ‘The 
good will which has been the subject of sale is nothing 
more than the probability that the old customers will 
resort to the old place.”’ Having the old place of busi- 
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ness, of course gives a very good chance of retaining 
the old customers. I think the terms of clause 1 in 
this agreement carry the good will in the sense of Lord 
Eldon, and though it may be that in some cases a con- 
tract for sale of good will means something more than 
the chance of the customers resorting to the old place, 
yet as a rule there is in my opinion no substantial dif- 
ference between the sale of a business and the sale of 
the good will of a business. It has been argued that it 
is already decided by Labouchere v. Dawson that upon 
the sale of the good will of a business, there is an im- 
plied covenant by the vendor not to solicit the cus- 
tomers of the old firm. Weought not to hesitate to 
say whether, in our opinion, that case was rightly de- 
cided. In the other cases which were brought to the 
Court of Appeal, and to which Baggallay, L. J., has re- 
ferred, the exact point did not arise. Here it 
does arise. In my opinion that decision was 
wrong. So far from there being any thing 
in the earlier cases in support of such an ex- 
tension of the meaning of good will, it seems to me 
that what was said in those cases was contrary to it. 
(His lordship then referred to the judgments of Lord 
Eldon in Cruttwell v. Lye, ubi supra; Kennedy v. Lee, 
3 Mer. 452, and Cook v. Collingridge, ubi supra.] That 
is, in Lord Eldon’s opinion,a selling partner may carry 
with him the old customers by all fair means. It 
would be fraudulent of course to represent this new 
business as the old one. Here what has been restrained 
is the merely asking people to deal with the defendant. 
The question is, where is the line to be drawn? The 
defendant, it seems, is to be at liberty to carry on busi- 
ness next door, but he is not to write and tell the cus- 
tomers that he is doing so. It would be wrong, in my 
opinion, to put upon a sale of good will a meaning 
which would imply a covenant not to solicit. And if 
the vendor may solicit by private letter, why not by 
circular? Although I think it right to express my 
dissent from Labouchere v. Dawson, the defendant’s 
right is certainly much clearer in this case, the inten- 
tion of the parties being shown by the third clause of 
the agreement. It was urged upon us that Labouchere 
v. Dawson was a case of some age, and ought not now 
to be overruled by the Court of Appeal. For eight 
years there was no opportunity of questioning it in 
the Court of Appeal, and of course in the courts of co- 
ordinate jurisdiction it would not have been right to 
disregard it. But in Leggott v. Barrett, ubi supra, in 
1880, James, L. J., and I were careful to leave the point 
open in case it should afterward arise in the Court of 
Appeal. We both expressed our doubts then as to the 
soundness of the decision, and this is the first time I 
have had an opportunity of really expressing my opin- 
ion on the point. In my opinion parties ought to put 
their bargains, whatever they may be, in plain lan- 
guage. 

Linptey, L. J. The rights of the parties in this case 
depend on the construction of the agreement. It is 
not an agreement between an ordinary vendor and 
purchaser of a business, or between a continuing and 
a retiring partuer, but it isan agreement the object of 
which was to put an end to the disputes, which are re- 
ferred to in the recitals. By the first clause Theophi- 
lus Pearson, the plaintiff, agreed to pay to his nephew 
2,0001. for his interest and estate in the property and 
business. To understand that, we must realize the 
position of the parties. The purchaser] was a trustee, 
and the vendor was his cestui que trust, who was giv- 
ing up his whole interest under his father’s will, what- 
ever it might be, for 2,0001. I do not doubt that ‘‘ good 
will’? was included in what was sold, for I do not see 
how any one can sell his share of a business without 
including his share in the good will. But clause 3 of 
the agreement is a very jmportant clause. It is intro- 
duced forthe benefit of James Pearson, the defend- 





ant. Does it not mean that though he has sold the 
good will, heis to be just as free to carry on a similar 
business as if he had not sold any thing? As to La- 
bouchere v. Dawson, there has been no doubt a differ- 
ence among the judges of the Appeal Court. Iam not 
prepared to say itis wrong. On the contrary, I think 
itis right. Lalways have thought so. I think the 
principle of it is right—that a person who has sold the 
good will of a busiuess shall not derogate from his 
owngrant. If the Court of Chancery had originally 
decided to go that length, no one would have quar- 
relled with it, and I think Lord Romilly went in the 
right direction. Lush, L. J., Jessel, M. R., and Brett, 
M. R., have all approved of it. I believe it has been 
acted on in agreements for sales ever since, and I am 
not prepared to overrule it. In construing the agree- 
ment in this case however I do not think Labouchere 
v. Dawson applies, and I agree in discharging s0 much 
of the order as has been appealed from. 

Appeal allowed; so much of the order as restrained 
soliciting old customers being discharged. 

Solicitors: Smiles, Binyon and Ollard; Burn and 
Berridge, agents for Silvester E. Swaffield, Chester- 
field. 
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CONSTITUTIONAL LAW—£X POST FACTO-- 
CHANGING PUNISHMENT — REASONABLE 
DOUBT—PRISONER AS WITNESS. 


SUPREME COURT OF NEBRASKA, AUG. 8, 1884. 


MARION V. STATE.* 


At the time of the commencement of the alleged offense the 
punishment prescribed for the crime of murder was either 
death or imprisonment for life, the penalty to be fixed by 
the jury in their verdict. After the commission of the 
offense the law was changed so as to make death the pun- 
ishment for murder in the first degree, and divesting the 
jury of the authority to fix the penalty. Held, that so far 
as the law affected the rights of the party charged with 
the offense by depriving him of the right to the verdict of 
the jury upon the question of punishment, it was ex post 
facto, and void. 

The propriety of instructing a jury that in cases of circum- 
stantial evidence it is not necessary for the jury to be sat- 
isfied beyond a reasonable doubt of ‘‘ each link in the 
chain of circumstances relied on to establish defendant’s 
guilt ’’ doubted. 

When in a prosecution for murder the defendant, on his trial, 
becomes a witness in his own behalf, it is incompetent on 
cross-examination, for the purpose of affecting his credi- 
bility as a witness, to ask him if he had not pleaded guilty 
to a penitentiary offensein another State; the entering of 
a plea of guilty, without judgment or sentence, not being 
a conviction within the meaning of section 338 of the Civil 
Code of Nebraska. 


_— from Gage county. 


Colby, Hazlett & Bates, for plaintiff. 
The Attorney-General, for defendant. 


Reese, J. On the 20th day of April, 1883, the plain- 
tiff in error was indicted by the grand jury of Gage 
county for the murder of John Cameron on the 15th 
day of May, 1872. The trial on the indictment resulted 
in a verdict of guilty of murder in the first degree, and 
the sentence of death was pronounced upon the plain- 
tiff in error by the court. From this sentence and 
judgment he prosecutes a writ of error to this court. 

At the very threshold of this case we encounter a 
fatal error in the proceedings, and one which appears 
to have escaped the attention of all the counsel en- 
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gaged in the trial of the cause, but which must not be 
overlooked by this court. ‘* Noact which a court can 
be called on to perform ls more grave and solemn than 
to render a capital judgment. ‘lo perform such a duty 
a judge is reconciled only by the consideration thaé it 
is not he who does it, but the law, of which he is sim- 
ply the minister. Butif the law invests him in the 
particular case with no such power, he may well delib- 
erate, and must refuse to exercise it."’ United States 
v. Yellow Sun, 1 Dill. 273. At the time of the alleged 
commission of the crime the law of Nebraska upon the 
subject of murder was quite different from what it is 
now and was at the time of the indictment and trial of 
plaintiff in error, and by that law he must be tried. 
By section eighteen of the Criminal Code, which was 
in force at the time of the alleged killing, murder is 
declared to be ‘‘ the unlawful killing of a human being 
with malice aforethought, either express or implied.” 
By that law there are no “degrees” of murder; the 
killing, if felonious, being either murder or man- 
slaughter. By the law under which the plaintiff in er- 
ror was tried, murder is divided into two degrees— 
murder in the first degree and murder in the second 
degree. By section3 of the Criminal Code of 1873 
murder in the first degree isin substance (as applicable 
to cases of this kind) the killing of another purposely 
and of deliberate and premeditated malice; and mur- 
der in the second degree may be said to consist in kill- 
ing another purposely and maliciously, but without 
deliberation and premeditation. Manslaughter may, 
for the purposes of this case, be treated as the same 
under both Codes, although somewhat different. 

In accordance with the requirements of the law un- 
der which the defendant was tried, the court gave to 
the jury thisinstruction: ‘‘ (12) If you find the defend- 
ant guilty of the murder charged, then it will be your 
duty toalso return in your verdict whether he is 
guilty of murder in the first degree—that is, purposely 
and of deliberate and premeditated malice; or whether 
he is guilty of murderin the second degree—that is, 
purposely and maliciously, but without deliberation 
and premeditation; or whether he is guilty of man- 
slaughter—that is, that he unlawfully killed the de- 
ceased without malice.’’ 

This, as we have seen, was an incorrect definition of 
the crime. But it was not only an incorrect definition 
of the crime of murder, but it withheld from the jury 
the duty of fixing the punishment or penalty to be in- 
flicted upon the plaintiff in error. 

By section lof an act approved February 15, 1869, 
which was amendatory of section 20 of the Criminal 
Code, page 595 of the Revised Statutes, it was provided 
that the punishment of any person or persous con- 
victed of the crime of murder shall be death or im- 
prisonment in the penitentiary for life, and the jury 
trying the case shall fix the penalty. 

In this case the plaintiff in error was deprived of a 
right guaranteed to him, not only by the Constitution 
and laws of this State, but by the Constitution of the 
United States. It is one of the fundamental princi. 
ples of this government that no person shall be pun- 
ished for an act which was not criminal at the time 
the act was committed, nor for an act which is made 
criminal in any other or greater degree, or the punish- 
ment of which is materially changed after the commis- 
sion of theact. Andso carefully have the rights of 
the citizen been guarded in this respect, it has been in- 
corporated in the organic law of the nation, and by sec 
tion 10 of article 1 of the Constitution of the United 
States the States are prohibited from passing any ex 
post facto law. It cannot be doubted but that the law 
relating to the crime of murder, which became the law 
of this State on the Ist day of September, 1873, was so 
far as it related to acts done before it took effect, ex 





post facto, and unless some provision was made for 
cases of this kind no punishment could be inflicted for 
such acts. 

In Calder v. Bull, 3 Dall. 386, the Supreme Conrt of 
the United States have decided that the plain and ob. 
vious meaning and intention of this prohibition in the 
Constitution is that the ‘Legislatures of the 
several States shall not pass laws after a 
fact done by a citizen or subject, which shall 
have relation to such fact; and in writing the opinion 
of the court in that case Chase, J., says: “I will state 
what laws I consider ex post facto laws within the 
words and the intent of the prohibition: (1) 
Every law that makes an action done before the pass- 
ing of the law, and which was innocent when done, 
criminal, and punishes such action; (2) every law that 
aggravates a crime, or makes it greater than it was 
when committed; (3) every law that changes the pun- 
ishment and inflicts a greater punishment than the law 
annexed to the crime when committed; (4) every law 
that alters the legal rules of evidence, and receives less 
or different testimony than the law required at the 
time of the commission of the offense in order to con- 
vict the offender. All these and similar laws are mani- 
festly unjust and oppressive.” 

This construction of the constitutional provision un- 
der consideration has been accepted and followed by 
the courts ever since the decision was made, and is 
now the settled law of the land; and hence it would 
seem that little need be said by way of applying the 
principles there laid down to this case. It is very evi- 
dent that the law under which the plaintiff in error 
was tried “inflicts a greater punishment than the law 
annexed to the crime when committed.’’ By that law 
the punishment was either death or imprisonment. By 
the latter enactment it is death. By that law the 
party charged had the right to have the jury pass upon 
the question as to whether he should live ordie. By 
the latter act, if found guilty, he is deprived of his life, 
and the jury by whom he is tried have nothing to say 
upon the subject of what his punishment shall be. 
This right being at the time of the alleged act his, he 
cannot be deprived of it by a law subsequently passed. 

In Kring v. State, 107 U. 8. 221, the Supreme Court 
of the United States have recently held that (quoting 
from the syllabus) **any law is an ex post facto law 
within the meaning of the Constitution passed after 
the commission of a crime charged against the defend- 
ant, which in relation to that offense or its conse- 
quences, alters the situation of the party to his disad- 
vantage; and noone can be criminally punished in 
this country except according to the law prescribed for 
his government by the sovereign authority before the 
imputed offense was committed, and which existed as 
a law at the time.” 

In that case atthe time of the commission of the 
murder for which Kring was indicted, the Supreme 
Court of Missouri had declared the law to be that 
when aconviction was had of murder in the second 
degree, on an indictment charging murder in the first 
degree, if the conviction was set aside the defendant 
could not again be tried for murder in the first degree. 
After the commission of the crime the Constitution of 
the State was so amended as to abrogate this rule, and 
allow a defendant to be again put upon his trial for 
the highest crime charged in the indictment. After 
the change in the Constitution, Kring, having been 
put on his trial for murder, made a agreement with 
the prosecuting attorney by which he was to plead 
guilty of murder inthe second degree and receive a 
sentence of ten years’ imprisonment in the peniten- 
tiary of the State. Heentered his plea of guilty of 
murder in the second degree, but the court refused to 
be bound by the agreement of the prosecuting attor- 
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ney, and sentenced Kring to the penitentiary for a 
term of twenty-five years. 

The case was taken to the Supreme Court of the 
State, and the sentence was set aside and a new trial 
granted. When again brought to trial he insisted on 
his agreement with the prosecutor, but the court still 
refused to be bound by it. He refused to withdraw 
his plea of guilty, but the court set it aside and en- 
tered a plea of not guilty. A trial was had, and he 
was found guilty of murder in the first degree and sen- 
tenced to be hung. He appealed to the Supreme Court 
of the State, and the judgment of the lower court was 
affirmed, when he appealed to the Supreme Court of 
the United States, where the judgment was set aside, 
that court holding that as at the time of the commis- 
sion of the offense a judgment of guilty of murder in 
the second degree was a final acquittal of the crime of 
murder in the first degree, so it must continue to be 
so far as that crime was concerned. 

In the opinion of thecourt Miller, J., says: ‘* We 
are of opinion that any law passed after the com- 
mission of an offense which, in the language of Wash- 
ington, J., in United States v. Hull, in relation to that 
offense or its consequences, alters the situation of the 
party to his disadvantage, is an ew post facto law; andin 
the language of Denio, J., in Hartung v. People, no one 
can be criminally punished in this country except ac- 
cording to a law prescribed for bis government by the 
sovereign authority before the implied offense was 
committed, and which existed as a law at the time. 

* * * Tested by these criteria, the provision of 
the Constitution of the State of Missouri, which de- 
nies to plaintiff in error the benefit which the previous 
law gave him ofacquittal of the charge of murder in 
the first degree, on conviction of murder in the second 
degree, is as to this case an ex post facte law, within 
the meaning of the Constitution of the United States; 
and for the error of the Supreme Court of Missouri in 
holding otherwise, its judgment is reversed and the 
case is remanded to it, with directions to reverse the 
judgment of the Criminal Court of St. Louis, and for 
such further proceedings as are not inconsistent with 
this opinion.” 

We have quoted from the above case at considerable 
length for the double purpose of drawing therefrom as 
wellas might be the local principles there stated, and 
to show that any other doctrine applied by the courts 
of the States will be reviewed by that court, and their 
judgments promptly reversed; so that were this court 
inclined to hold otherwise,such a judgment would not 
be permitted to stand, It is not deemed necessary to 
discuss this subject further in this opinion, as it seems 
to us to be so well settled by the adjudications 
of all the courts of this country that the simple 
statement of the proposition is sufficient. It is evi- 
dent that it was an oversight of the court and counsel 
involved in the trial. Wecite a portion of the cases 
to befound in the books where the foregoing views 
are sustained: State v. McDonald, 20 Minn. (Gil.) 119; 
Same v. Johnson, 12 id. 378; Same v. Gut, 13 id. 315; 
Same v. Ryan, id. 343; Same v. Herzog, 25 Minn. 490; 
Com. v. McDonough, 13 Allen, 581; Hartung v. People, 
22N. Y¥. 95; Shepherd v. People, 25 id. 406; Green v. 
Shumway, 39 id. 418; Jn re Petty, 22 Kan. 477; State v. 
Sneed, 25 Tex. Supp. 66; Miles v. State, 40 Ala. 39. See 
also 1 Bish. Crim. Law, 129 (108); 2 Story Const. 213. 

Notwithstanding the fact that this case must be re- 
versed for the foregoing reasons, it does not follow 
that the plaintiff in error cannot be tried for the crime 
alleged against him. Ample provision is made by the 
criminal law which took effect September 1, 1873, for 
the trial of persons charged with the commission of 
crimes which were made punishable by the law 
thereby repealed. Section 255 of the Repealing Act 





(see p. 706, Comp. St.) is as follows: ‘* No offense com- 
mitted, and no fine, forfeiture or penalty incurred, un- 
der existing laws previous to the taking effect of this 
Code, shall be affected by the repeal herein of any such 
existing laws, but the punishment of said offenses, the 
recovery of such fines and forfeitures, shall take place 
as if said laws repealed had remained in force; 
provided that the manner of procedure for the 
enforcement or imposition of all such punishments, 
and the collection of all such fines and forfeitures 
shall be in accordance, or as nearly in accordance, with 
the provisions of this Code as the nature of the case 
willadmit; and in any case whatsoever should the 
procedure provided for in this Code be wholly inade- 
quate the procedure provided for in the laws repealed 
by this Code may be followed so faras necessary to 
prevent a failure of justice.’’ By this section all diffi- 
culty is removed, and it only remains to put the plain- 
tiff in error upon trial for the crime with which he is 
charged, in the manner provided by the law as it ex- 
isted at the time of the alleged commission of the of- 
fense. 

As another trial will have to be had, it is deemed ex- 
pedient to notice briefly some of the alleged errors pre- 
sented by the plaintiff in error in his brief, as some of 
the questions here presented will in all probability 
have to be met in the trial court. 

The first question presented for decision by the de- 
fendant in error is that ‘‘the evidence shows that the 
alleged crime, for which defendant was convicted, 
was comuitted, if at all, upon a tract of land set apart 
for the soleand exclusive use of the Otoe and Missouri 
tribe of Indians, under the laws of Congress and trea- 
ties between the said Indian tribes and the United 
States, and the District Court of Gage county had no 
jurisdiction over the said offense.’’ This territory, 
known as the Otoe reservation, being within the boun- 
daries of this State, is subject to its laws, and it is not 
deemed necessary here to discuss, at any great length, 
the legal propositions presented by the plaintiff in er- 
ror, as it has been heretofore settled, not only by this 
court, but the courts of various States, as well as the 
Federal courts. See Painter v. Ives, 4 Neb. 122; Clay 
v. State, 4 Kan. 58; McCracken v. Todd, 1 id. 148; 
United States v. Yellow Sun, supra; United States v. 
Ward, 1 Woolw. 17; Same v. Stahl, id. 192. We think 
the District Court had jurisdiction, and that plaintiff 
in error was properly put upon his trial in Gage 
county. 

The plaintiff in error requested the court to give a 
number of instructions to the jury, some of which 
were refused, and to the refusal of the court to give 
those he excepted, and now assigns the refusal as 
error. 

The eleventh instruction, which reads as follows, was 
refused: ‘‘(11) The court instructs the jury that it is 
an invariable rule of law that to warrant a conviction 
fora criminal offense, upon circumstantial evidence 
alone, such a state of facts and circumstances must be 
shown as that they are all consistent with the guilt of 
the party charged, and such that they cannot, upon 
any reasonable theory, be true and the party charged 
be innocent.’’ The instruction states the law correctly 
and should have been given had not the jury been al- 
ready fully instructed upon this point. Whena jury 
has once been instructed upon a point of law, nothing 
can be gained by repeating the instruction. One in- 
struction, full and clear, upon a given point, is suffi- 
cient. Olive v. State, 11 Neb. 30; Kopplekomv. Huff- 
man, 12 Neb. 100. 

The court also refused to give instruction No. 13, 
asked by plaintiff in error, which was that ‘‘ the con- 
fessions and admissions of the prisoner out of court 
are a doubtful species of evidence, and should be acted 
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upon by the jury with great caution.”’ As an abstract 
proposition of law this instruction is correct, but we 
fail to find any thing in this case to which it may ap- 
ply, and our attention has not been called to any evi- 
dence of confessions or admissions. Instructions 
should be applicable to the case made. Williams v. 
State, 6 Neb. 334. 

The same may be said of the fourteenth instruction 
asked by the plaintiff in error, and refused by the 
court. 


The next instruction which it is thought necessary: 


to notice isthe fifth instruction asked by the State, 
and given by the court, which is as follows: ‘The 
court further instructs the jury that the rule requir- 
ing the jury to be satisfied of the defendant’s guilt be- 
yond areasonable doubt, in order to warrant a con- 
viction, does not require that the jury should be sat- 
isfied beyond a reasonable doubt of each linkin the 
chain of circumstances relied upon to establish the de- 
fendant’s guilt; it is sufficient if, taking the testimony 
all together, the jury are satisfied beyond a reasonable 
doubt that the State has proved each material fact 
charged, and that the defendant is guilty.’”’ The ob- 
jection to this instruction is based upon that part 
which informs the jury that the law does not require 
that they should be satisfied beyond a reasonable 
doubt of each link in the chain of circumstances re- 
lied upon to establish the defendant’s guilt. This in- 
struction is copied from Sackett on Instructions to 
Juries, and is sustained by some authorities of re- 
spectability; but yet it seems to us that a jury might 
be misled thereby. What is meant by the word “link” 
as used therein? If the jury were given to under- 
stand that it referred only to evidentiary facts 
which might add force or weight to other facts from 
which the inference of guilt could be drawn, then the 
instruction might be said to be correct. But if by the 
use of the word is meant such criminative facts which 
of themselves form the chain of evidence from which 
the inference of guilt is to be drawn, then the instruct- 
tion does not state the law correctly. No chain can 
be stronger than its weakest link. If the link is gone 
it is no longerachain. Ifthe word ‘link’ here re- 
fers to those circumstances which are essential to the 
conclusion, it is not a correct statement of the law. 
While in view of other instructions which were given, 
and which more definitely stated the law, a new trial 
might not be given in this case, yet we cannot recom- 
mend this instruction as worded, and think it should 
not be thus given. 

There are over 500 objections to evidence presented 
by the motion for a new trial and petition in error, 
many of which seem to have been made more from 
habit and out of abundant cantion than from any 
thing contained in the questions to which the objec- 
tions were made. With the exceptions of those here- 
after particularly noticed, we will dismiss them all by 
saying that while our attention has not been particu- 
larly called to any,we have examined them all,and fail 
to detect any error. 

But our attention is particularly called to question 
No. 3,116, which was in the cross-examination of the 
plaintiff in error while on the witness stand. The ques- 
tion is as follows: “I will ask you this, ‘ Did you plead 
guilty to a penitentiary offense down there in Kansas, 
just before the sheriff brought you up here ?’”’ This 
question was objected to by plaintiff in error, his ob- 
jection overruled, exception taken, and he was com- 
pelled to answer, which he did by answering ‘‘ yes.’ 
In support of the right of the State to ask this ques- 
tion and insist upon an answer, we are cited to section 
338 of the Civil Code, which is as follows: ‘‘A witness 
may be interrogated as to his previous conviction for 
a felony, but no other proof of such conviction is com- 
petent except the record thereof.” 





There is nothing in this case which lays any founda- 
tion for such proof whereby it becomes material to the 
issue. If competent atall, it is for the purpose of dis- 
crediting the testimony of the witness, and thereby 
destroying its weight with the jury. At common law 
one who had been convicted of an infamous offense 
was not acompetent witness in any case; but the rec- 
ord of that conviction was the only competent proof 
thereof. This disqualification has been removed by 
our statute, and a convict is a competent witness; but 
it is provided that ‘‘facts which have heretofore 
caused the exclusion of testimony may still be shown 
forthe purpose of lessening its credibility.’’ Civil 
Code, § 330. 

If pleading guilty to a charge of felony can be said 
to be a “‘conviction,”’ then the question was proper; 
but if in order to be a conviction there must bea 
judgment of the court upon the plea, then the ques- 
tion was improper. There is aconflict of opinions and 
decisions upon this question, and by some text writers 
and courts of last resort it is maintained that the 
word “conviction ’’ usually means the judicial ascer- 
tainment of guilt, as by the verdict of a jury ora plea 
of guilty; but we have found no case where the word, 
as applied to the competency of a witness to testify, 
has reference to any thing short of the final judgment 
of the court upon a verdict or plea of guilty. 

In Com. v. Gorham, 99 Mass. 420, this question, ynder 
somewhat similar circumstances, was passed upon by 
the Supreme Court of that State. There the defend- 
ant was indicted for burning a dwelling-house. On 
the trial he testified in hisown behalf; and to affect his 
credibility as a witness, the prosecuting attorney of- 
fered in evidence an original indictment for forgery, 
found against him at a previous term of the same 
court, and the record of the clerk noted on the back 
thereof that ‘“‘the defendant pleads guilty;” after 
which plea that indictment was put on file, but after- 
ward brought forward, entered on the docket, and 
was pending at the time of the trial under the indict- 
ment for burning. The evidence was admitted over 
the objection of the defendant, who was found guilty, 
and alleged exceptions. In the Supreme Court the at- 
torney-general presented an exhaustive argument 
seeking to show that the term ‘ conviction,’’ as used 
with reference to witnesses, did not necessarily imply 
the judgment of a court upon a verdict or plea of 
guilty, but that it was used in the sense of the estab- 
lishment of guilt; and many authorities were 
cited by him, most of which were upon the word 
as generally used with reference to the _ pro- 
ceedings of courts; but the Supreme Court 
held otherwise. In the opinion of the court, written 
by Cobb, J., the following language is used: ‘“ We 
think the obvious purpose of the Legislature was to re- 
store the competency of a witness against whom the 
record of a judgment for crime was produced, but to 
permit the same evidence to be used as affecting his 
credibility in all cases requiring the same complete 
record of the whole case, and that the word ‘convie- 
tion’ is here used in the broader and less technical 
sense, and implies the judgment of the court. Itcould 
not have been the purpose of the law-makers to permit 
evidence of moral guilt, as distinguished from guilt le- 
gally established, to be produced against a witness.” 
The exceptions were sustained. We think the rule 
adopted in that case was the correct one, and that in 
order to render the evidence proper for the purpose 
sought, there must be a judgment of conviction. 

It follows that the question was improper, and the 
objection should have been sustained. 

The judgment of the District Court is vacated, the 
decision on the motion for a new trial is reversed, and 
the cause is remanded for further proceedings. 

[See 45 Am. Rep. 531; 29 Alb. L. J. 336.] 
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NEW YORK COURT OF APPEALS ABSTRACT, 

NEGLIGENCE — JOINT LIABILITY — DRIVER AND 
OWNER OF TEAM—PARTNERSHIP.—Defendant and one 
McC. entered into an agreement by which the former 
agreed to furnish team aud wagon, for the purpose of 
carrying passengers, the latter was to gather the pas- 
sengers, collect the fares and the avails of the business 
as such was to be divided between them. Plaintiff, 
while walking in a public street, was knocked down 
and run over by the team and wagon furnished by de. 
fendant under the agreement. Through the negli- 
gence of the driver the accident happened. Defend- 
ant was not present. In an action to recover damages, 
held, that as to third parties, each of the parties to the 
agreement became the agent of the other in the prose- 
cution of a common enterprise and so liable for the 
other’s negligence in relation thereto, and that de- 
fendant was liable. Itis clear that there was a con- 
tract relation between the two defendants. They 
undertook to engage together in a money-making oc- 
cupation, to which one contributed as capital the 
horses, harness and wagon, and food and care for the 
team, and the other his personal services. The reward 
of each was to be derived from the avails of the busi- 
ness as such, and not by way of compensation either 
for services or use of property. As to third persons 
therefore, within rules too well settled to permit dis- 
cussion, each became the agent of the other in the 
prosecution of the common enterprise, and liable for 
his omissions and faults in regard thereto. Champion 
v. Bostwick, 18 Wend. 175; Leggett v. Hyde, 58 N. Y. 
272;17 Am. Rep. 244; Roberts v. Johnson, 58 N. Y. 
613. Strober vy. Elting. Opinion by Danforth, J. 
[Decided Oct. 21, 1884.] 


TAXATION — CORPORATION NOT GOVERNMENTAL 
AGENCY.—A corporation organized under the act pro- 
viding for the formation of water- works companies in 
the towns and villages of the State (Act of 1873, ch. 737; 
Act of 1876,.ch. 418,and Act of 1877, ch. 171), which 
has contracted with the town or village to furnish it 
with specified water facilities, for an agreed compen- 
sation, is not thereby constituted a governmental 
agency, and its property is subject to taxation. In 
the City of Rochester v. Rush, 80 N. Y. 308, the prop- 
erty involved belonged to the city—had been pur- 
chased by it under the compulsion of a legislative act 
fora public purpose only, and was so retained by it. 
It was therefore thought to be exempt from taxation. 
The doctrine of that case has no application here. The 
village of Mt. Morris has no iuterestin, or concern 
with, the property sought to be taxed. It has simply 
the obligation of its owners, and they, and not the 
municipality, are the tax payers. Whether the tax is 
imposed or not, the obligation will remain. People v. 
Forrest. Opinion by Danforth, J. 


(Decided Oct. 21, 1884.] 
———__+ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CITIZENSHIP—FOU RTEENTH AMENDMENT—INDIAN— 
ALLEGATION OF PETITION.—(1) An Indian,born a mem- 
ber of one of the Indian tribes within the United 
States, which still exists and is recognized asa tribe 
by the government of the United States, who has vol- 
untarily separated himself from his tribe, and taken 
up his residence among the white citizens of a State, 
but who has not been naturalized or taxed or recog- 
nized as a citizen, either by the United States or by 
the State, is not a citizen of the United States, within 





the meaning of the first section of the fourteenth arti- 
cle of amendment of the Constitution. Indians and 
their property, exempt from taxation by treaty or 
statute of the United States, could not be taxed by 
any State. General acts of Congress did not apply to 
Indians, unless so expressed as to clearly manifest an 
intention to include them. Const., art. 1, §§ 2, 8; art. 
2, § 2; Cherokee Nation v. Georgia, 5 Pet.1; Worces- 
ter v. Georgia, 6 id. 515; United States v. Rogers, 4 
How, 567; United States v. Holliday, 3 Wall. 407; 
Case of the Kansas Indians, 5 id. 737; Case of 
the New York Indians, id. 761; Csse of the 
Cherokee Tobacco, 11Lid. 616; United States v. Whisky, 
93 U. 38.188; Pennock v. Commissioners, 103 id. 44; 
Crow Dog’s case, 109 id. 556; 8. C., 3 Sup. Ct. Rep. 396; 
Goodell v. Jackson, 20 Johns. 693; Hastings v. Farmer, 
4N. Y. 293. The alien and dependent condition of the 
members of the Indian tribes could not be put off at 
their own will without the action or assent of the 
United States. They were never deemed citizens of 
the United States, except under explicit provisions of 
treaty or statute to that effect, either declaring a cer- 
tain tribe, or such members of it as chose to remain 
behind on the removal of the tribe westward, to be 
citizens, or authorizing individuals of particular tribes 
to become citizens on application to a court of the 
United States for naturalization and satisfactory proof 
of fitness for civilized life. The distinction between 
citizenship by birth and citizenship by naturalization 
is clearly marked in the provisions of the Constitution, 
by which ‘‘no person, except a natural-born citizen, or 
a citizen of the United States at the time of 
the adoption of this Constitution, shall be eligi- 
ble to the office of president;’’ and ‘‘the Con- 
gress shall have power to establish a uniform 
rule of naturalization.’ Const., art. 2, § 1; art. 1, 
§8. By the thirteenth amendment of the Constitu- 
tion slavery was prohibited. The main object of the 
opening sentence of the fourteenth amendment was 
to settle the question, upon which there had beena 
difference of opinion throughout the country and in 
this court, as to the citizenship of free negroes (Scott 
v. Sandford, 19 How. 393), and to put it beyond doubt 
that all persons, white or black, and whether formerly 
slaves or not, born or naturalized in the United States, 
and owing no allegiance to any alien power, should be 
citizens of the United States and of the State in which 
they reside. Slaughter House cases, 16 Wall. 36, 73; 
Strauder v. West Virginia, 100U. 8. 303, 306. In the 
case of United States v. Elm, 23 Int. Rev. Rec. 419, de- 
cided by Judge Wallace in the District Court of the 
United States for the Northern District of New York, 
the Indian who was held to have a right to votein 
1876 was born in the State of New York, one of the 
remnants of atribe which had ceased to exist asa 
tribe in that State; and by a statute of the State it had 
been enacted that any native Indian might purchase, 
take, hold, and convey lands, and whenever he should 
have become a freeholder to the value of $100, should 
be liable to taxation, and tothe civil jurisdiction of 
the courts, in the same manner and to the same ex- 
tent as a citizen. N. Y. St. 1843, ch. 87. Thecon- 
dition of the tribe from which he derived his origin, 
sofaras any fragments of it remained within the 
State of New York, resembled the condition of those 
Indian nations of which Mr. Justice Johnson said in 
Fletcher v. Peck, 6 Cranch, 87, 146, that they ‘‘ have 
totally extinguished their national fire, and submitted 
themselves to the laws of the States; *’ and which Mr. 
Justice McLean had in view when he observed in 
Worcester v. Georgia, 6 Pet. 515, 580, that in some of 
the old States ‘‘where small remnants of tribes re- 
main, surrounded by white population, and who by 
their reduced numbers had lost the power of self- 
government, the laws of the State have been extended 
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over them for the protection of their persons and prop- 
erty.” See alsoas to the condition of Indians in Mass- 
achusetts, remnants of tribes never recognized by the 
treaties or legislative or executive acts of the United 
States as distinct political communities. Dauzell v. 
Webquish, 108 Mass. 133; ells v. Webquish, 129 id. 
469; Mass. St. 1862, ch. 184; 1869, ch. 463. The law upon 
the question before us has been well stated by Judge 
Deady in the District Court of the United States for 
the District of Oregon. In giving judgment against 
the plaintiff in a case resembling the case at bar, he 
said: ‘* Being born a member of ‘an independent po- 
litical community ’—the Chinook—he was not born 
subject to the jurisdiction of the United States—not 
born in its allegiance.’”’ McKay v. Campbell, 2 Sawy. 
118, 134. Andin a latercase he said: ‘But an In- 
dian cannot make himself acitizen of the United 
States without the consent {and co-operation of the 
government. The fact that he has abandoned his 
nomadic life or tribal relations, and adopted the hab- 
its and manners of civilized people, may be agood rea- 
son why he should be made acitizen of the United 
States, but does not of itself make him one. To bea 
citizen of the United States is a political privilege 
which no one, not born to, can assume without its 
consent in some form. The Indians in Oregon, not 
being born subject to the jurisdiction of the United 
States, were not born citizens thereof, and I am not 
aware of any law or treaty by whichany of them have 
been made so since.” United States v. Osborne, 6 
Sawy. 406,409. Upon the question whether any ac- 
tion of a State can confer rights of citizenship on In- 
dians of a tribe still recognized by the United States 
as retaining its tribal existence, we need not, and do 
not express an opinion, because the State of Nebraska 
is not shown to have taken any action affecting the 
condition of this plaintiff. See Chirac v. Chirac, 2 
Wheat. 259; Fellows v. Blacksmith, 19 How. 366; 
United States v. Holliday, 3 Wall. 407, 420; United 
States v. Joseph,.94 U. 8. 614,618; Ex parte Reynolds, 5 
Dill. 394; Ex parte Kenyon, id. 385; United States v. 
Crook, id. 453, distinguished. (2) A petition alleging 
that the plaintiff is an Indian, and was born within the 
United States, and has severed his tribal relation to 
the Indian tribes, and fully and completely surren- 
dered himself to the jurisdiction of the United States, 
and still so continues subject to the jurisdiction of the 
United States, and isa bona fide resident of the State 
of Nebraska and city of Omaha, does not show that he 
is a citizen of the United States under the fourteenth 
article of amendment of the Constitution. Elk v. Wil- 
kins. Opinion by Gray, J. 

[Decided Nov. 3, 1884.] 


TAXATION—NAVIGATION OF RIVER—CONFLICT WITH 
FEDERAL LAWS.—A city cannot make a charge as the 
price of the privilege of navigating a river in accord- 
ance with the terms of the party’s license from the 
United States. The present case would seem to fall 
directly within the rule of the decisions, of Sinnot v. 
Davenport, 22 How. 227; Gibbons vy. Ogden, 9 Wheat. 
210-214; Foster v. Davenport, 22 How. 244, unless the 
fact that the ordinance of the city of New Orleans is 
the exercise of the taxing power of the State can be 
supposed to make a material difference. But since 
the case of Brown v. Maryland, 12 Wheat. 419, it has 
been repeatedly decided by this court that when alaw 
of a State imposes a tax, under such circumstances 
and with such effect as to constitute it a regulation of 
commerce, either foreign or inter-State, it is void on 
that account. Telegraph Co. v. Texas, 105 U. S. 460, 
and cases there cited. Inthe State Freight Tax cases, 
15 Wall. 232-276, it was said that it could not make any 
difference that the legislative purpose was to raise 
money for the support of the State government, and 





not to regulate transportation; that it was not the 
purpose of the law, but its effect, which was to be con- 
sidered. The fundamental proposition on the subject 
was expressed by Mr. Justice Miller, delivering the 
opinion of the court in Crandall v. Nevada, 6 Wall. 35- 
45, in this comprehensive language: ‘‘The question 
of thetaxing power of the States, as its exercise has 
affected the functions of the Federal government, bas 
been repeatedly considered by this court; and the 
right of the States in this mode to impede or embar- 
rass the constitutional operations of that government, 
or the rights which its citizens hold under it, has been 
uniformly denied.” Otherwise unrestrained by the 
authority of the Federal Constitution, the taxing 
power of the States extends to and embraces the per- 
sous, property, and pursuits of their people; although 
it is not always easy, in particular cases, to draw the 
line which separates the two jurisdictions; as may be 
seen by comparing the cases of State Freight Tax, 15 
Wall. 232, and of State Tax on Railway Gross Receipts, 
id. 284,and as was said in Osborne v. Mobile, 16 id. 
479. And it is undoubtedly true, as it has often been 
judicially declared, that vessels engaged in foreign or 
inter-State commerce, and duly enrolled and licensed 
under the acts of Congress, may be taxed by State au- 
thority as property; provided the tax be not a tonnage 
duty, is levied only atthe port of registry, and is val- 
ued as other property in the State without unfavor- 
able discrimination on account of its employment. 
Transportation Co. v. Wheeling, 99 U.S. 273; Morgan 
v. Parham, 16 Wall. 471; Hays v. Pacific Mail Steam- 
ship Co., 17 How. 596; Wiggins Ferry Co. v. East St. 
Louis, 107 U. S. 365. But the license fee in the pres- 
ent case is nota tax upon the boats as property, ac- 
cording to any valuation. The very law authorizing 
its imposition declares that it shall not be construed 
to be atax on property. It is said howeverto be a 
tax on an occupation, and for that reason not a regu- 
lation of commerce. If it were atax upon the income 
derived from the business, it might be justified by the 
principle of the decision in the case of State Tax on 
Railway Gross Receipts, 15 Wall. 284, which shows the 
distinction between a tax on transportation and a tax 
upon its fruits, realized and reduced to possession, so 
as to have become part of the general capital and 
property of the tax payer. But here it is not a tax on 
the profits and income after they have been realized 
from the business. It is a charge explicitly made as 
the price of the privilege of navigating the Mississippi 
river between New Orleans and the Gulf, in the coast- 
wise trade; as the condition on which the State of 
Louisiana consents that the boats of the plaintiff in 
error may be employed by him according to the terms 
of the license granted underthe authority of Con- 
gress. The sole occupation sought to be subjected to 
the tax is that of using and enjoying the license of the 
United States to employ these particular vessels in 
the coasting trade; and the State thus seeks to burden 
with an exaction, fixed at its own pleasure, the very 
rigbt to which the plaintiff in error is entitled under, 
and which he derives from the Constitution and laws 
of the United States. The Louisiana statute declares 
expressly that if he refuses or neglects to pay the li- 
cense tax imposed upon him for using his boats in this 
way, he shall not be permitted to act under and avail 
himself of the license granted by the United States 
but may be enjoined from so doing by judicial process. 
The conflict between the two authorities is direct and 
express. What the one declares may be done without 
the tax, the other declares shall not be done except 
upon payment of the tax. In such an opposition, the 
only question is, which is the superior authority? and 
reduced to that, it furnishes itsown answer. Moran 
v. City of New Orleans. Opinion by Matthews, J. 
[Decided Nov. 3, 1884.] 
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CONSTITUTIONAL LAW—CONSPIRACY — PROTECTION 
OF CITIZENS—REvV. STArv., § 5508—INFORMATION.— (1) 
Section 5508 of the Revised Statutes, making amenable 
to penalty ‘‘any two or more persons who may con- 
spire to injure, oppose, threaten, or intimidate any 
citizen in the free exercise or enjoyment of any right 
or privilege secured to him by the Constitution and 
laws of the United States,”’ etc., is constitutionally 
valid. Yarbrough’s case, 110 U.S. 651; 29 Alb. L. J. 
329. (2) By the original entry upon public land, a party 
acquires the inchoate but well-defined right to the 
land and its possession, which can only be perfected by 
continued residence, possession, and cultivation for 
five years. His right to continue this possession for 
five years for that purpose is dependent upon the act 
of Congress. His right to the patent after this is done 
rests exclusively upon the same foundation. When- 
ever two or more persons combine to commit acts of 
a character to throw obstruction in the way of such 
party’s exercising this right, and for the purpose and 
with the intent to prevent it, or to injure or oppress 
him because he has exercised it, they render them. 
selves liable to prosecution for conspiracy, under Rev. 
Stat. 5508. (3) Whetbera prosecution, the success of 
which would entail upon the prisoner the loss of his 
right ‘‘to hold any office or place of honor or trust 
created under the Constitution and laws of the United 
States,’’ can under the fifth amendment to the Con- 
stitution, be commenced by information, quere. 
United States v. Waddell. Opinion by Miller, J. 
{Decided Nov. 3, i884.] 


STATUTE OF LIMITATIONS — AKNOWLEDGMENT — 
KANSAS STATUTE—MUNICIPAL DEBT.—The statute of 
the State of Kansas (Gen. Stat. Kans., ch. 80, art. 3, § 
24, p. 634), providing , that in acase founded on con- 
tract, when “‘an acknowledgment of an existing lia- 
bility, debt, or claim,’’ shall have been made, an action 
may be brought within the period prescribed for the 
same, after such acknowledgment, if such acknowl- 
edgment was in writing, signed by the party to be 
charged thereby, requires as interpreted by the Su- 
preme Court of Kansas, that the acknowledgment to 
be effective, be made not to astranger, but to the cred- 
tor, or to some one acting for orrepresenting him. Si- 
bert v. Wilder, 16 Kans. 176; Schmueker v. Sibert, 18 
id. 104; Clawson v. McCune, 20 id. 337; Elder v. Dyer, 
26 id. 604. A committee of a city council, appointed 
to consider the city indebtedness, made a report con- 
taining astatement of the assets and liabilities of the 
city, and including among the lattera certain issue of 
bonds called M. bonds. The report further proposed 
a plan of compromise to be made with the holders of 
city bonds, the proposal being made in the form ofa 
circular, which the committee recommended “to be 
sent to each person holding city bonds, except M. 
bonds, as to which we make noreport.” The circular, 
by its terms, purported to be addressed ‘to each per- 
son holding bonds of the city,’’ and requested ‘each 
bondbolder to express his views fully.”’ The city coun- 
cil adopted the report of the committee and ordered 
the circular to be sent to the holders of the city bonds; 
and it was so sent to holders of bonds other than M. 
bonds, but not to holders of the latter. Held, that 
neither the note nor the circular was an acknowledg- 
ment of the M. bonds as a debt of the city, so as to 
take them out of the statute of limitations. The set- 
tled doctrine in Kansas, and the weight of authority 
elsewhere, is that statutes of limitation are statutes of 
repose, and not merely statutes of presumption of pay- 
ment. Therefore to deprive a debtor of the benefit of 
such a statute by an acknowledgment of indebtedness, 
there must be an acknowledgment to the creditor as 
to the particular claim, andit must beshown to have 





been intentional. Roscoe v. Hale, before cited. “An 
acknowledgment of an existing liability, debt, or 
claim,” withing the meaning of the Kansas statute, 
implies a meeting of minds, the right of the creditor 
to take what is written asan acknowledgment to him 
of the existence of the debt, as well as the 
intention of the debtor, as deduced from the 
contents of the writing and all the facts ac- 
companying it, to make such acknowledgment. 
In Wetsell v. Bussard, 11 Wheat. 309, 315, Chief Jus- 
tice Marshall said: “An acknowledgment which will 
revive the original cause of action must be unqualified 
and unconditional. It must show positively that the 
debt is due in whole or in part.’’ To the same effect 
are Bell v. Morrison, 1 Pet. 351, 362, and Moore v. 
Bank of Columbia, 6 id. 86,92. In Barlow v. Barner, 
1 Dill. 418, this statute of Kansas was under consider- 
ation by Mr. Justice Millerand Judge Dillon, and the 
court said: ‘Courts by their decisions as to the effect 
of loose and unsatisfactory oral admissions and new 
promises, had almost frittered away the statute of 
limitations, and to remedy this, statutes similar to 
the one in force in this State have been quite generally 
enacted. City of Fort Scott v. Hickman. Opinion by 
Blatchf., J. (See 30 Eng. R. 206.] 

{Decided Nov. 3, 1884.] 


NEGOTIABLE INSTRUMENT—ALTERATION — ADDING 
SURETY—MAKER LIABLE.—The addition of the signa- 
ture of a surety to a promissory note is not such a 
change in the terms of the contract as will discharge the 
maker. A mortgage executed by husband and wife of 
her land, for the accommodation of a partnership of 
which the husband isa member, and as security for 
the payment of a negotiable promissory note made by 
the husband to his partner and indorsed by the part- 
ner, for the same purpose, and to which note the part- 
ner before negotiating it, adds the wife’s nameasa 
maker, without the consent or knowledge of herself or 
her husband, is valid in the hands of one who, in igno- 
rance of the alteration, lends money to the partnership 
upon the security of the note and mortgage. An 
erasure of the name of one of several obligors is a ma- 
terial alteration of the contract of the others, because 
it increases the amount which each of them may be 
held to contribute. Martin v. Thomas, 24 How. 315; 
Smith v. United States, 2 Wall. 219. Andthe addi- 
tion of a new person as a principal maker of a promis- 
sory note, rendering all the promisors, apparently, 
jointly and equally liable, not only to the holder, but 
also as between themselves, aud so fartending to les- 
sen the ultimate liability of the original maker or 
makers, has been held in the courts of some of the 
States to bea material alteration. Shipp v. Suggett, 9 
B. Mon. 5; Henry v. Coats, 17 Ind. 161; Wallace v. 
Jewell, 21 Ohio St. 163; Hamilton v. Hooper, 46 Iowa, 
515. However that may be, yet where the signature 
added, although in form that ofa joint promisor, is in 
fact that of a surety or guarantor only, the original 
maker is, as between himself and the surety, exclu- 
sively liable for the whole amount, and his ultimate 
liability to pay that amount is neither increased nor 
diminished ; and according to the general current of 
the American authorities, the addition of the name of 
a surety, whether before or after the first negotiation 
of the note, is not such an alteration as discharges the 
maker. Montgomery R. Co. v. Hurst, 9 Ala. 513, 518; 
Stone v. White, 8 Gray, 589; McCaughey v. Smith, 27 
N. Y. 39; Brownell v. Winnie, 29 id. 400; Wallace v. 
Jewell, 21 Ohio St. 172; Miller v. Finley, 26 Mich. 249. 
The English casses afford no sufficient ground for a 
different conclusion. In the latest decision at law in- 
deed Lord Campbell and Justices Erle, Wightman and 
Crompton held that the signing of a note by an addi- 
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tional surety, without the cousent of the original mak- 
ers, prevented the maintenance of an action on the 
note against them. Gardner v. Walsh, 5 El. & BI. 83. 
But in an earlier decision, of perhaps equal weight, 
Lord Denman and Justices Littledale, Patteson, ,and 
Coleridge held that in such a case the addition did not 
avoid the note, or prevent the original surety, on pay- 
ing the note, from recovering of the principal maker 
the amount paid. Catton v. Simpson, 8 Adol. & FE. 136; 
8. C., 3 Nev. & P. 248. Seealso Gilb. Ev. 109. And in 
a later case, in the court of chancery, upon an appeal 
in bankruptcy, Lords Justices Knight, Bruce and Tur- 
ner held that the addition of a surety was not a ma- 
terial alteration of the original contract. Ex parte 
Yates, 2 De G. & J. 191; see also Angle v. N. West. 
Ins. Co.,92 U. 8.330; Wood v. Steele, 6 Wall. 80; 
Greenfield Saving Bank v. Stowell, 123 Mass. 196, and 
cases cited. Mersman v. Werges. Opinion by Gray, 
J. [(See7 Am. Rep. 669; 27 Hun, 349; 1 id. 504, 506; 20 
Eng Rep. 594; 13 Alb. L. J. 263; 29 id. 519.—Ep.] 
[Decided Nov. 3, 1884.] 


FINANCIAL LAW. 

NEGOTIABLE INSTRUMENT—CHECK—PRESENTATION 
FOR PAYMENT—FAILURE OF BANK.—The presentation 
of acheck to the bank on which it is drawn must be 
made within a reasonable time, taking all the circum- 
stances into consideration; but where the check is 
given in a rural district, twenty miles distant from the 
place of payment, and notin time to reach the bank 
before it closed ttat day,and pressing business pre- 
vents the holder from presenting it the following day, 
and the next day being Sunday, on Monday morning 
itis placed in the local bank for collection, the delay is 
uot unreasonable, and if the bank has failed the holder 
may recover the amount of the check from the drawer. 
Phoenix Ins. Co. v. Allen, ]1 Mich. 501; Nutting v- 
Burked, 48 id. 241. Sup. Ct. Mich., Oct. 15, 1884- 
Frieberg v. Cody. Opinion by Sherwood, J. [20 N- 
W. Rep. 813.] 


eS 


CRIMINAL LAW. 


INDICTMENT—ARSON—-SUGA R-HOUSE — PLEADING.— 
Section 2126, R. L., prescribes the penalty for burning 
a dwelling-house or its out-houses; section 4128 pre- 
scribes a less severe penalty for burning various other 
buildings specially named, “ or other house or building 
of another not constituting a dwelling-house or its 
out-buildings;”’ the indictment charged the respond- 
ent with burning a “certain building commonly known 
and called a sugar-house,”’ but without averment that 
the “ sugar-house’’ did not constitute a dwelling- 
house or its out-buildings. The term sugar-house is 
not used in section 4128. Held, that the case does not 
come within the rule that a proviso or exception in a 
statute must be negatived when descriptive of the of- 
fense; and that the indictment is sufficient. A judg- 
ment on an indictment for the mitigated offense 
would be a bar to an indictment charging the same of- 
fense with aggravation. The views here shortly ex- 
pressed are fully sustained and much amplified in Com- 
monwealth v. Squire, 1 Mete. 258; Devoe v. Common- 
wealth, 3 id. 316; Larned v. Commonwealth, 12 id. 
240; Commonwealth v. Hamilton, 15 Gray, 480; Com- 
monweulth v. Reynolds, 122 Mass. 454. Sup. Ct. Vt., 
Jan., 1884. State v, Ambler. Opinion by Rowell, J. 
[56 Vt, 672.) 





OUR NEW YORK LETTER. 


HE new year promises well in the way of litigation. 
At the opening of the courts on Monday, January 
5, there were 245 appeals on the calendar of the Gene- 
ral Term of the Supreme Court, enough to keep the 
judges busy for some time to come. We understand 
that there are on the present General Term calendar 
in this department over one hundred appeals from in- 
terlocutory orders. The judges are complaining of the 
burden of work cast upon them, and it is hoped that 
some relief will be afforded by the Legislature. The 
delay in litigation in this city is intolerable, and works 
with equal hardship upon clients and lawyers. 

As is usual at this season, New Year’s presents were 
in order, and the city of New York was no exception 
totherule. Thecitizens of New York were presented 
with three mayors within the space of twenty-four 
hours, one whom the people had elected to fill the of- 
fice, and two whom they did not have in contempla- 
tion. Mayor Kirk utilized his brief term of office to 
make an appointment to the office of corporation coun- 
sel, but when the appointee tried to install himself he 
found that possession is nine points of the law, and the 
entrance was barred by a big iron gate, behind which 
the present incumbent had entrenched himself, and 
the opposing forces held a parley through the grating. 
We understand that a case is to be agreed upon and 
submitted to the General Term soas to get a speedy 
determination of the question as to who is entitled to 
the office. Both parties are fortified by the opinions 
of eminent counsel, and the court will be called upon 
to decide where doctors disagree. The question seems 
to be narrowed down to whether Mayor Edson’s term 
expired at midnight December 31, or continued until 
noon of January 1. If itdid expire at midnight De- 
cember 31 we do not see why Mr. Kirk’s appointee is 
not entitled to the office. The Consolidation Act pro- 
vides: ‘‘In case of a vacancy he shall so act until noon 
of the first Monday of January succeeding the election 
at which a successor ischosen.”” This language is used 
in reference to the president of the board of aldermen. 
Mayor Edson held his office under chapter 335, Laws of 
1873, section 20, which provides: ‘* The mayor shall be 
elected at a general election, and hold his office for the 
term of two years, commencing on the first day of 
January next after his election.’’ Under this state of 
facts it would seem that Mayor Edson’s term expired 
at midnight December 31, and that there was a va- 
cancy to be filled by the president of the board of al- 
dermen. 

The Marie-Garrison suit continues to dragits slow 
length along. ‘‘Men may come, and men may go, but 
the reference goes on forever.’ Recently the defend- 
ants, after having consented to the selection of the 
present referee, became convinced that he was too good 
a lawyer for them, and made an application for his re- 
moval on the ground that he was prejudiced against 
the defendants, and also that he insisted on trying the 
action as one in equity instead of a suit atlaw. The 
judge to whom the application was made very properly 
held that the defendants must abide by their choice, 
and denied the motion. 

Aninteresting question has just been decided by 
Judge McAdam, of the City Court. Thedefendant in 
an action in that court had returned a reply to a coun- 
terclaim, the jurat to which was signed ‘‘ Jennie Tur- 
ner, Notary Public,’”’ as unverified. A motion was 
made by the plaintiff to compel the defendant to accept 
the reply as properly verified. It appeared that Miss 
Turner had been appointed a notary public by the gov- 
ernor and confirmed by the Senate. McAdam, C. J., 
held that the defendant canwot in a collateral proceed- 
ings, to which the notary is not a party, try the ques- 
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tion of her eligibility to the office. If women are to 
be allowed to usurp the lucrative office of notary pub- 
lic, what becomes of the prerogatives of the sterner 
sex? 

A bill has recently been drafted in this city for pre- 
sentation to the Legislature, which, if passed, will ac- 
complish a much-needed reform. This bill makes it 
a misdemeanor to solicit or be in any manner con- 
cerned in receiving or soliciting a contribution for any 
political purpose, from any person holding the office of 
judge or justice in any of the courts namred in article 
1, title 1, chapter 1 of the Code of Civil Procedure, or 
from any candidate to the office of judge or justice in 
any of said courts. 

It is further provided that any person who shall sub- 
scribe or pay, or cause any other person to subscribe 
or pay, any contribution or assessment for any politi- 
cal purpose whatsoever, shall be ineligible for three 
years thereafter to hold the office of judge or justice_in 
any of said courts. 

Every person elected or appointed to hold the office 
of judge or justice in uny of said courts is required 
by the bill, before assuming his said office, to file in the 
office of the secretary of State an oath to the effect 
that he has not within three years prior to making 
said oath directly or indirectly subscribed or paid, or 
promised to pay, or solicited any other person within 
the same period to subscribe or pay, or promise to pay, 
any assessment or subscription or contribution in 
money or property for any political purpose what- 
ever. 

The making a false oath is declared to be perjury, 
and the punishment for such offense is imprisonment 
for not less than two or more than ten years, and in 
addition disqualification from ever holding the office of 
judge or justice in any of said courts. 

We hope to see this bill speedily passed, and think it 
‘would have the effect of elevating the judiciary. 

The members of the Ladies’ Health Protective Asso- 
ciation are much encouraged at their success in having 
Mr. Kane convicted of maintaining a nuisance at the 
foot of Forty-sixth street and the East river. They 
propose to extend their organization to take in other 
portions of the city. They have shown a great deal of 
energy and ability in prosecuting their crusade against 
thejbad odors in this city. If the male citizens were 
half as active New York would beacleaner and more 
desirable place to livein. 

A synopsis of the business transacted by the City 
Court of New York has just been published in the 
Daily Register. There were 1,885 cases tried at the 
different trial terms, and only 97 appeals to the Court 
of Common Pleas. This speaks well for the judges of 
the City Court. The total amount of judgments ren- 
dered was $3,067,557.50. 

NEw York, January 7, 1885. 


——__>__——_— 


CORRESPONDENCE, 


SimpLE Worps THE BEstT. 
Editor of the Albany Law Journal: 


[ have received by mail (thanks for the same) two 
pamphlets. One by James C. Carter, entitled ‘‘A 
Paper on the proposed Codification of our Common 
Law,” well written and able. The other, an answer 
to Mr. Carter’s objections to Codification, by Robert 
Ludlow Fowler. Onthe merits lagree with Mr. Fow- 
ler, but object to the use of such words in the discus- 
sion as “ denigration,”’ ‘ deontology,” ‘* bicameral leg- 
islature,"’ ‘“adytum,’’ “logomachy,” ‘‘dichotomy,’’ 
and the like. 





In “the act to simplify and abridge the practice, plead- 
ings and proceedings of the courts of this State,” as 
reported by Arphaxed Loomis, David Graham, and 
David Dudley Field, in 1848, and in that year adopted 
by the Legislature, it is provided by section 120 that 
complaints in actions shall be ‘‘a statement of facts 
constituting the cause of action without repetition, 
and in such a manner as to enable a person of common 
understanding to know what is intended.” 

It seems inconsistent withthe idea of simplicity 
contemplated by the Code to employ in this discus- 
sion these learned and scholastic terms and polysylla- 
bles,which may possibly puzzle the brains of some of the 
members of our Legislature who ought to understand 
before they vote on the question. It may require a 
purchase of the largest and latest edition of Webster 
or Worcester, with some doubt as to whether they 
can all be solved with the use of either or both. 

* * 

January 12, 1885. 


CopE oF CIVIL PROCEDURE, § 2532. 
Editor of the Albany Law Journal: 


According to Wait’s Code of Civil Procedure and 
Parson’s Pocket Code, §2532 reads as follows: ‘ Proof 
of service of a citation, or a subpoena, issued from a 
Surrogate’s Court, must be made in the manner pre- 
scribed by law for proof of service of a summons is- 
sued out of the Supreme Court. In every case, proof 
of service must be made by affidavit; or where the 
person served is of full age and not incompetent, by a 
written admission signed by him, accompanied with 
proof, by affidavit or otherwise, of the genuineness of 
his signature.” 

Now, prima facie, either the two paragraphs of this 
section, as given above, are contradictory and incon- 
sistent, or the first paragraph is superfluous. ‘ Proof 
of service of a summons issued out of the Supreme 
Court ’’ is elsewhere defined and provided for, and the 
second paragraph of section 2532 either reiterates un- 
necessarily, or conflicts with the previous provision. 

The mystery however is explained by consulting the 
section as originally passed with the statute at large, 
and as correctly printed in Bliss, Banks, and Throop’s 
Codes, where it appears that the word ‘“ other’’ has 
been omitted in Wait’sand Parson’s editions, between 
words “‘every”’ and ‘‘case”’ at the commencement of 
the second paragraph. The correct reading therefore 
is: ‘“*In every other case, proof of service must be 
made by affidavit,” etc. 


New York, Jan, 12, 1885. 


J.C. Levi. 


—~—_———_————. 


NEW BOOKS AND NEW EDITIONS. 


Corp’s MARRIED WOMEN. 

A Treatise on the Legal and Equitable Rights of Married 
Women ; as well in respect to their property and persons 
as to their children. Second edition, revised and anno- 
tated fully down to the present. In two volumes. By 
William H. Cord, Counsellor at Law, Philadelphia. Kay 
and Brother, 1885. Pp. xi, 797, 823. 


The first edition of this work was published in 1860. 
Since then the law of marriage has been greatly 
changed. It would seem that Bishop and Schouler 
have exhausted the topic in their celebrated and able 
treatises, but we are bound to say that the present 
work has independent merits as a commentary, auda 
peculiarly good classification and distribution of the 
subject. The author is a wise and interesting writer, 
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and he has a logical and orderly mind. Some topics 
are not treated with quite as much fullness of remark 
upon adjudications, as for example, the subject of es- 
toppel of married women, in the short chapter on 
which we find no reference to Shivers v. Simmons, 54 
Miss. 520; 8S. C., 28 Am. Rep. 372, a very important 
case. The proof-reading is occasionally slovenly, as 
for example, we find the very important case of Van 
Voorhis v. Brintnall, 86 N. Y. 18, set down in the 
table of cases twice, orice as Vanvevorhis v. Bretnall, 
84 N. Y. 41, and again as Vanvoorhies v. Bretnoll, 86 
N. Y. 19. The book is very well printed, without 
padding. 


ABBOTT'S NATIONAL DIGEST. 


The second volume of this important and carefully 
edited work, covering Copyright—Insurance, edited 
by Benjamin Vaughan Abbott and published by 
George S. Diossy, of New York, is at hand. Wecan 
but reiterate our opinion of the merits of the work, 
expressed on the publication of the first volume. See 
29 A. L. J. 519. 


——$ $$ 


COURT OF APPEALS DECISIONS. 





THE following decisions were handed down Tues- 
day, Jan. 20, 1885: 

Orders of General and Special Terms reversed, and 
the writ of prohibition quashed, and defendants per- 
mitted to proceed in the action of Faber v. Lawrence, 
as if the writ had not been issued, with costs to the 
defendants against the relator on this appeal—People 
ex rel. Alfred Lawrence, respondent, v. Elias Mann 
and others, appellants.——Judgment affirmed with 
costs—Edward Delahaunt and another, respondent, v. 
Etna Fire Ins. Co., appellant; H. Winsor Arnold, ap- 
pellant, v. Harvey Parmlee aud others, respondents; 
Robert T. Smart, respondent, v. Andrew J. Smart, 
appellant; Daniel McDermott, respondent, v. N. Y. 
Cc. & H. R. R. Co., appellant; Dennis G. Littlefield, 
respondent, v. Albany County Bank and others, appel- 
lants; Wm. H. Stratford, appellant, v. Edward R. 
Jones and others, respondents; James Hennessey, re- 
spondent, v. Greenwich Ins. Co., appellant; Henry 
Peunie, respondent, v. City of Brooklyn, appellant; 
Montague 8S. Marks, appellant, v. Edward M. Town- 
send and another, respondents; Hannah Lazear, ap. 
pellant, v. Martha Ann Sly, respondent; Henry Van 
Gelder and another, appellants, v. James H. Prentice, 
respondent; Samuel A. Avila, respondent, v. Wm. 
Lockwood and others, appellants; Norman Porter, ap- 
pellant, v. John Beale, respondent; Anna E. Black- 
mer, respondent, v. Arthur Holmes and others, ap- 
pellants; Jay Ball, appellant, v. Edward P. Slafter, 
respondent; Henry L. Rogers, exr., ete., and another, 
respondents, v. Frank J. Squires, appellant; John P. 
Price, respondent, v. Ann Eliza Price, appellant; N. 
Y. Cc. & H. R. R. Co., appellant, v. Village of Fishkill 
Landing, respondent; William E. Langan, respondent, 
v. City of Brooklyn, appellant; David Kipp, respond- 
ent, v. David W. McLean, appellant; James G. Aver- 
illand another, respondents, v. David Day, 2d, and 
others, appellants; Eliza J. Guion, appellant, v. Isaac 
Clark, respondent, Wm. Lee, respondent, v. Troy Cit- 
izens’ Gaslight Co., appellant; Edward D. James, ap- 
pellant, v. George Shea, respordent; John P. Higgins, 
appellant, v. Thomas J. Crichton, respondent ; Temple 
Grove Seminary, respondent, v. Louis H. Cramer, re- 
ceiver, and another, appellants; Squires L. Newberry, 
appellant, v. David Abrams, respondent; George H. 








Hencken, Jr.,and wife,appellants, v. U. S. Life Ins. Co. 
and others, respondents; Edward P. Cutter, appellant, 
v. John D. Cutter, respondent; John Palmer, respond- 
ent, v. Thomas C. Platt, president, etc., appellant. —— 
Judgment of General Term reversed, and Judgment 
absolute ordered for the defendant with costs—James 
H. Coleman, respondent, v. Alfred E. Beach, appel- 
lant.——Judgment reversed, new trial granted, costs to 
abide the event—Letitia Nolan, respondent, v. David 
H. King, Jr., appellant; Alfred Stout and another, ad- 
ministrators, etc., respondents, v. Lewis M. Smith, ap- 
pellant; Hannah E. Hutchins, appellant, v. Orin B. 
Hutchins, respondent; Frank J. Mills and others, re- 
spondents, v. N. Holmes Odell and others, appellants; 
Hermanus Bucher, appellant, v. New York Central 
and Hudson River Railroad Co., respondents.—— 
Order of award of State Board of Claims affirmed with 
costs—George Mark and others, appellants, v. People. 
—- Petition to vacate, etc, order of General Term re- 
versed; that of Special Term reversed with costs—In 
re Petition of Solomon Mehrbach.—Appeal dis- 
missed without costs—Abel H. Crosby, repondent, v. 
Sarah Stephan, appellant (two cases).— Appeal dis- 
missed with costs—-People v. Knickerbocker Ins. Co, 
——Orders of General and Special Terms reversed and 
motion denied with costs in all the courts—Thomas F. 
Hayes, assignee, etc., appellant, v. Alex. V. Davidson, 
sheriff, respondent.——Order affirmed with costs—Jas. 
E. Brett, respondent, v. Gustavus A. Brett and others, 
appellants; Catharine W. Cooke, appellant, v. Spencer 
C. Platt and another, respondents. ——Judgment of 
General and Special Terms reversed, new trial granted, 
cost to abide the event—Arnold T. Niver, respondent, 
vy. Melville M. Crane and another, appellants. —Judg- 
ment, so far as allows interest, modified, and as modi- 
fied affirmed—People, respondent, v. Gold and Stock 
Tel. Co., appellant; Same v. Western Union Tel. Co. 
— Judgment of General Term and County Court re- 
versed; that of Justices’ Court affirmed with costs in 
all the courts—Edward H. Neary, appellant, v. George 
Robinson and others, respondents. ——Judgment af- 
firmed without costs—E. T. H. Gibson and another, re- 
spondeuts, v. National Park Bank of New York, ap- 
pellants. Reargument ordered upon its merits, and 
also its appealability, and that the case may be placed 
upon any day calendar and brought to argument when 
reached—Addie M. Smith, respondent, v. Louis H. 
Cramer, receiver, and another, appellant.—— Order 
of General Term reversed and judgment ordered for 
the plaintiff upon the verdict with costs—Jacob F. 
Wyckoff, appellant, v. Henry P. De Graff, respondent. 
— Motion for reargument denied with costs—Alex. 
Rich, respondent, v. Simon Solomon and another, ap- 
pellants.——Order of General Term reversed; that of 
Special Term affirmed with costs—Robert C. Clapp 
and others’ executors, appellants, v. Thomas K. Haw- 
ley and others, respondents.——Order affirmed with 
costs—Edward Place v. Peter Riley, respondent; John 
Wittaker and others, purchasers, appellants; In re pe- 
tition of Union Stock Yard Co. to vacate assessment. 
—--Order reversed and motion for mandamus denied— 
People ex rel. James 8. Z. Stranahan, president, etc., 
respondent, v. Hubert O. Thompson, commissioner, 
ete.——Order of General Term refusing to dismiss the 
appeal of the city affirmed; appeal from order of rever- 
sal dismissed with one bill of costs upon the two ap- 
peals against the appellants—In re petition of New 
York and Harlem R. Co.— Ordered affirmed and 
judgment absolute ordered against the appellant with 
costs—Mary Ann Dunham, respondent, v. Deborah H. 
Buckley and others, appellants. 
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CURRENT TOPICS. 








N an article on ‘‘The French Law of Marriage,” 
in the current number of the American Law Re- 
view, Mr. Edmond Kelly says: ‘‘ The true test of the 
French Code is to be found in the manner in which 
it handles a subject that is essentially and necessa- 
rily complicated. Let a conveyancer turn from his 
life-study of our system of mortgages to Articles 
2114 to 2195, all of them short — seldom exceeding 
a few lines each, if he wants to know with what 
magic complications disappear before an able codi- 
fier. But the work must be done well. The evils 
that have resulted from the hasty adoption of a bad 
Code of Procedure in New York are a disgrace to 
our Legislature and not a reason against codifica- 
tion.” We agree to every word of this. Of course 
Mr. Kelly refers to Mr. Throop’s Code. Our orig- 
inal Code of Civil Procedure, adopted more than 
thirty years ago, construed, explained, and amended 
through a generation, was as nearly perfect as such 
a work can often be. It needed perhaps a score of 
amendments. At this stage new, radical and 
‘‘hasty”’ work spoiled it, making its conciseness 
diffuse, disordering its method, obscuring its phrase- 
ology, heaping up glosses, and converting the sym- 
metrical and beautiful frame-work into an unwieldy 
and almost grotesque growth. We speak plainly, 
but sincerely on this subject, as we have often 
spoken before. Mr. Throop is a man of great learn- 
ing, elegant scholarship, indefatigable industry, 
and untiring energy in furthering his purposes, but 
he is not the ideal codifier or reviser. We believe 
that even his personal adherents and admirers must 
sigh for the simplicity and certainty of the old 
Code, and regard his performance with patience 
rather than with approval. 


Mr. Elliott F. Shepard, late president of our State 
Bar Association, said several noteworthy things in 
his address at the late meeting. He said that our 
‘*collection laws are probably more inefficient than 
those of any other State.” We know it is fashion- 
able to say this, but we do not believe a word of it. 
We believe our collection laws are among the most 
efficient. We have had experience that leads us to 
say so. Let any one try the collection laws of other 
States, and he will conclude that ours are speedier 
and more efficient than most otbers. Mr. Shepard 
counsels the ‘‘contingent fee” lawyers to do a little 
work now and then for charity’s sake, for the con- 
tingent-fee business, he says, ‘‘is speculation and 
not charity.” Mr. Shepard remarks upon the sup- 
erior expedition of trials in England. He calls at- 
tention to the fact that they have got two million 
additional voters in Great Britain. He thinks that 
although universal suffrage does not prevail there, 
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yet their thirty-five millions are better represented by 
their 642 Lords and 670 Commoners, than our fifty- 
seven millions by our 76 Senators and 325 Congress 

men. We think we have national legislators 
enough. We are willing to admit that our 825 
Congressmen do not know as much as their 670 
Commoners, but we are inclined to believe that our 
76 Senators know more than their 642 Lords. Mr. 
Shepard in conclusion points with great pride to 
the fact that President-elect Cleveland served two 
terms as vice-president of the association. 


Mr. Ives, of the Assembly, has succeeded in re- 
ferring the subject of general codification to a 
special committee. This isa great step in advance, 
and will do something to defeat the obstructionists. 
It is a quite significant fact that the governors of 
Ohio and Kansas have recommended general codifi- 
cation in their last messages. The people seem to 
want it, and the old lawyers would better stand 
from under. 


In our remarks on the decision of the United 
States Supreme Court in Railroad Co. v. Ross, ante, 61 
we should have said that Justices Bradley, Mathews, 
Gray and Blatchford dissented. We do not agree 
with the Virginia Law Journal that this decision 
‘‘ will no doubt soon be followed by the State courts 
very generally.” The Federal Court has never had 
great success in persuading the State courts, and it 
is probable that a doctrine approved by Chief Justice 
Shaw and uniformly followed by every State ex- 
cept three or four will hold its own against a bare 
majority decision of the Federal Court. We do not 
believe in this sort of ‘‘ protection” advocated by’ 
the Federal Court. ; 


A new Law Quarterly Review has made its appear- 
ance in London, edited by Frederick Pollock. The 
opening number has the following leading articles: 
Section 17 of the Statuie of Frauds Redrawn and 
Illustrated, by Mr. Justice Stephen and the editor; 
the Franchise Bill, by Sir William R. Anson; the 
King’s Peace, by the editor; Holtzendorff's Ency- 
clopedie, by Dr. E, Grueber; Federal Government, 
by Professor A. V. Dicey; Homicide By Necessity, 
by Herbert Stephen; the Literature of International 
Law in 1884, by Professor T. E. Holland. The next. 
number will contain the following: Early English 
Equity, by Hon. O. W. Holmes, Jr., of Boston; the 
Lunacy Laws, by T. Raleigh; Bracton, by Professor 
Vinogrodoff, of Moscow; Liability for the Torts of 
Agents and Servants, by Professor Pollock; Land 
Tenure in Scotland and England, by Robert Camp- 
bell. The articles already published are excellent, 
and much less soporific than English law quarterly 
articles usually are. The array of distinguished 
names above given and promised speaks well for the 
interest and prosperity of the magazine. Among the 
reviews in this number is one of Ball’s ‘‘ Leading 
Cases on the Law of Torts,” which takes the author 
severely to task for appropriating Mr. Bigelow’s 
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admirable labors in this field and striking out all 
the reference to American cases in the notes, calling 
it a ‘‘capital error,” and characterizing the credit 
given Mr. Bigelow as ‘‘ scant courtesy.” We wish 
the new enterprise success, and we understand it 
has already a large American patronage. Mr. Charles 
C. Soule, 26 Pemberton Square, Boston, is the 
American agent. 


The course of the New York police about the 
sparring match of Sullivan and Ryan reminds us of 
Justice Manisty’s course in the Adams-Coleridge 
trial. In both cases the promise was given to the 
ear and broken to the hope. We almost wish the 
police would let these two brutes have an effectual 
combat. Nothing else will give this country peace. 
Nothing else will satisfy great “stalwart ” statesmen 
like Mr. Conkling, and the rest of the $11,000 au- 
dience assembled to see the sport. It seems that 
New York is much more sensitive and humane than 
London. In New York a sparring match that did 
not leave a mark is stopped lest the ruffians might 
hurt one another; in London two hungry men kill 
and eat a little boy and get only six months’ impris- 
onment. 


The Court of Appeals have held that a justice of 
the peace is not disqualified on arriving at the age 
of seventy years. This reverses the opinions of 
the special and general terms, and confirms the 
opinion of ex-Attorney-General Russell, and the 
impression which we have had. See opinion in 
our present issue. 


The same court have held the act prohibiting the 
making of cigars in tenement-houses unconstitu- 
tional, affirming the opinion of the general term. 
In our opinion a more glaringly indefensible act 
was never passed under the guise of « police meas- 
ure. It was a reproach to our legislation that such 
oppression could be exerted by the power of a few 
trade monopolists. See opinion in our present 
issue. 


The last year has witnessed important changes in 
law journals in this country. Births, deaths, and 
amalgamations have marked the record. A very 
lively contest is waging between the West Coast 
‘Reporter and the Pacifie Reporter, one or the other 
of which—we will not undertake to say which— 
might advantageously be dispensed with. The 
great anaconda, the American Law Review, swal- 
lowed the Western Jurist, and from the tender way 
in which it has been licking the Centra’ Law Journal 
of late, we suspect it is preparing that for degluti- 
tion. The Ohio Law Journal and the Cincinnati Law 
Bulletin after a good deal of quarrelling have married 
one another, preserving both titles, which is not 
altogether convenient for citation. The Georgia 
Law Journal, we are informed by a correspondent, 
‘*which was projected at Atlanta some mouths ago, 
has perished in the green, and died untimely after 





a budding promise of the first three numbers.” We 
would amend by saying that it perished 1n the yel- 
low —the color of its covers. Pennsylvania seems 
to be the banner State—the venerable Legal 
Intelligence, the Pittsburgh Legal Journal, and the 
Weekly Notes of Cases all continue in the even 
tenor of their way, and are all useful—the lat- 
ter especially, in matter and form, is one of 
the most excellent of local records of legal decis- 
ions. The Internal Revenue Record is one of the 
most readable of our exchanges, especially in its 
selected matter. We wish all such enterprises well, 
but nothing save experiment can satisfy anybody 
of the slender patronage at best of any law journal. 


The very general attention attracted to Governor 
Hill’s proposed reform in the taking of the decen- 
nial State census, incorporated in Senator Thacher’s 
bill introduced into the Senate, has led us to 
look into the method pursued in this matter. 
The Constitution very clearly directs an enumeration 
of the inhabitants to be taken once in ten years, 
under the direetion of the Legislature and for the 
specific purpose of fixing representation in the sev- 
eral senatorial districts. The gathering of minute 
statistical information was never directed by the 
Constitution and was not known until quite lately. 
The general government takes a decennial census of 
the most complete character, and the different 
bureaus and departments of the State now gather 
annually all the statistical information which can 
be of any value in suggesting legislation. The ex- 
pense of taking the census in its present complicated 
form is enormous. It cost in 1875 $128,000 to the 
State and $265,000 to the sixty counties of the State. 
A simple enumeration can be taken at a compara- 
tively trifling cost, and in a few days’ time. In 
European countries the method is to take the census 
in twenty-four hours. It is proposed, for the secur- 
ing of efficiency in their labors, to bring the enum- 
eration under the civil service rules. The county 
clerks are given the appointment of the enumerators 
because the respective counties bear the salaries of 
the enumerators and because the county clerks would 
be apt to have a proper acquaintance with the work 
to be performed in their own districts. We shall 
now see whether our legislators can rise above party 
considerations in this matter. 


> -—— 


NOTES OF CASES. 


[* Atwater v. Sawyer, 76 Me. 539, it was held that 
mere apprehension of insult is no excuse for an 


inn-keeper’s refusal to receive a person as guest, 
without circumstances and facts justifying such ap- 


prehension. The defendant offered to prove “ that 
eighty or a hundred men dressed in a certain uni- 
form arrived in Newport, and that more or less of 
those men proceeded to the defendant’s house, intoxi- 
cated, and behaved in a disorderly manner, threat- 
eving to turn him and his house into the street; 
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and after that insult had taken place, the defend- 
ant announced that no man in uniform should have 
dinner at his house, being unable to discriminate 
between them, taking them all as parties coming 
there to create disturbance in his house; ” which 
testimony the presiding judge excluded. The court 
said: “An inn-keeper’s right to exclude from his 
inn all disorderly persons; all persons who come 
with an intent to make an assault, or to insult him 
or his customers, and the right to exclude such 
without waiting until the assault was made, or the 
affray begun, or the insult perpetrated, may be ad- 
mitted. Markham v. Brown, 8 N.H. 528. The de- 
fendant further claims however that when he has 
reasonable cause to believe such conduct is intended, 
he may exclude though no such intent, mayjhave, 
in fact, existed. No authority is cited for this last 
proposition, nor is its applicability clearly manifest. 
These actions are not for an exclusion from the inn. 
The exceptions do not show any attempt to exclude 
the plaintiffs from the house. They were admitted 
to, and allowed to remain in the house without ob- 
jection. The only act complained of, was the re- 
fusalto furnish dinner. If however the proposition 
be correct and applicable, the offered testimony 
would not be admissible unless it logically tended 
to prove a reasonable cause for such belief. The 
bill of exceptions states, that some eighty or a hun- 
dred men, members of two militia companies, and 
clad in the uniform of the Maine militia arrived in 
town on the day named; that ‘more or less’ of them 
(how many is not stated) went to the defendant's 
inn, and there behaved in a disorderly and insulting 
manner. These plaintiffs, though members of the 
militia companies, were not of this disorderly party, 
nor with them. It isnot claimed that the plaintiffs 
were otherwise than sober, orderly and respectable. 
The only connection shown between them and the 
disorderly ones was their membership of the same 
militia companies. It is not even shown they were 
of the same company. The only similarity in ap- 
pearance was in the uniform. Such membership 
was honorable, and there was not in that any rea- 
sonable cause to believe the plaintiffs intended 
insult. The uniform was honorable and the right- 
ful wearing it by the plaintiffs was no reasonable 
cause for apprehension of insult. We do not know 
how many of the organization had misbehaved. We 
have no right to assume the number was large. We 
ought rather to assume the number was small. It 
would be illogical and unjust to say, there was rea- 
sonable cause to believe that every member of those 
companies meditated misconduct because a small 
number of them had already misconducted. Yet if 
there was reasonable cause to fear insult from the 
plaintiffs, there was equal cause to fear it from every 
member. The defendant’s claim that he could not 
distinguish between the plaintiffs and the others 
cannot be admitted against the plaintiffs’ right to 
entertainment. The plaintiffs were not with the 
others. Their rights cannot be abridged by the sim- 
ilarity in appearance to other persons not present, 








It was the defendant's duty to discriminate. We 
think the offered testimony, taken in connection 
with the facts shown by the exceptions, falls short 
of a logical tendency to prove a reasonable cause 
for the defendant’s alleged apprehensions.” 


A rather curious case of libel is Zier v. Hoflin, 
Minnesota Supreme Court, Jan. 3, 1885, 21 N. W. 
Rep. 862. The defendant caused to be inserted in 
a newspaper an advertisement, ‘‘ Wanted, E. B. Z., 
M. D., to pay a drug bill,” and some third person 
cut it out, pasted it on a postal card, and sent it to 
a young lady to whom the plaintiff was affianced. 
Held, that a verdict for the plaintiff should be sus- 
tained. The court said: ‘‘ We do not think the 
words published come under the third class in the 
classification given in Pratt v. Pioneer Press Co., 30 
Minn. 41, 7. e., of words already defamatory on their 
face. For the only facts suggested by them stand- 
ing alone, to-wit, that the plaintiff owes a drug bill 
and that the creditor wishes him to pay, do not 
necessarily impute any thing wrong to plaintiff. 
But words which may be innocent of themselves 
may be rendered libellous by the place and circum- 
stances of their publication, for such place and 
circumstances may impress on them a meaning and 
suggestion which standing alone they do not have. 
Thus, though the words here do not, of themselves, 
impute wrong, they might be published in such a 
place or under such circumstances as to make them 
capable of naturally conveying the impression that 
plaintiff had been guilty of dishonest practices, 
either in contracting the debt or in withholding 
payment of it. And so they come under the second 
class mentioned in the case referred to, of words 
reasonably susceptible of a defamatory as well as of 
an innocent meaning. What meaning they would 
naturally convey was for the jury to determine, in 
view of the circumstances of their publication. In 
this respect the case is similar to Woodling v. Knick- 
erbocker, 31 Minn. 268. * * * Although one 
who publishes a libel is not to be held responsible 
for an independent wrong done by a third person, 
though connected with the libel, he is responsible 
for the natural consequences of his own wrongful 
act, although the wrongful act of a third person 
may concur in bringing about such consequences, 
If it were a natural consequence of defendant’s pub- 
lication through the newspaper that some evil-dis- 
posed person should send a copy of the paper, or 
the item cut from the paper, to some one whom 
defendant had not thought of its reaching, he would 
be liable for it as the consequence of his own wrong. 
Townsh. Sland. & Lib. 158; Miller v. Butler, 6 Cush. 
71. It was for the jury to say whether sending the 
postal card by a third person was a natural conse- 
quence of defendant’s publication in the news- 
paper.” In Woodling v. Knickerbocker, supra, the libel 
consisted in a placard on a piece of furniture 
on a sidewalk in front of a store, inscribed, *‘ taken 
back from W., who could not pay for it; to be sold 
ata bargain. Moral, beware of dead-beats,” 
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SOME FACTS ABOUT LAWYERS TOOLS. 


HAT lawyers should be indifferent to the tools 
with which they work seems very surprising, 
and yet it is measurably true of them as a class. 
The law of the State of New York is the English 
common law, modified by certain accidents of situa- 
tion, by local statute and by revolution. The meth- 
ods of its development are, notwithstanding the 
revolution, essentially Anglican in character, and 
the modifications are such as the post-revolutionary 
government impressed upon it at a bound, or such 
as are consistent with the theory on which the pres- 
ent government exists. The substratum of Ameri- 
can law is still the English common law as it stood 
in the cases collected in Tomlin’s Repertorium Ju- 
ridicum (which brought the English adjudications 
about up to the battle of Lexington), and the there- 
tofore adjudged colonial cases which determined 
what portions of the Anglican law were hostile to 
the colonial situation. The colonial cases have a 
decided negative value, and act as a sort of index 
expurgatorium to Tomlin’s Repertorium Juridicum. 
The colonial statutes are of considerable absolute 
value, notwithstanding their repeal, and they are of 
immense historical value. 

Yet New York lawyers as a class take little inter- 
est in these vestiges of the past, either because they 
have no active fee-producing qualities, or because 
no immediate personal advancement is apparent in 
them. Consequently the antiquaries, or the public 
authorities, are left to dothe work which should be 
done by the profession most interested. 

What the colonial law of New York was, is often 
a question of great practical importance, and yet the 
means for ascertaining it are wholly inadequate. 
Massachusetts, and lately Maryland, have published 
costly volumes of their colonial statutes, but in the 
great State of New York there is not a single pub- 
lic institution, not a public library where a com- 
plete set of the New York colonial statutes exists. 
Massachusetts carries the history of her colonial 
courts back for some period by means of a volume 
of colonial reports of immense value, but in New 
York nothing of this kind exists, though the mate- 
rial is abundant. The colonial bar of New York 
was an able one, clever, cultivated and assiduous, 
yet most of the present practitioners would be puz- 
zled to know who the colonial barristers were, for 
no official chronicles of their forensic triumphs and 
contentions remain. Yet they paved the way tothe 
revolution, and they laid the foundations of our 
present system of law. 

It is not in the sentimental aspect alone that a 
volume of colonial leading cases is due to the pro- 
fession, but in the practical aspect. The true de- 
velopment of our law would be greatly promoted 
by tracing certain of our present juridical ideas to 
their source; and if properly annotated the reports 
themselves would point the attorney’s way to sources 
of practical import. For instance, within the past 
few days, several important cases have arisen 
which involve the construction of the ancient law 








of New York. One of these cases, acase of descent, 
turns upon the law of marriage as it stood in the 
early part of the eighteenth century; the other, 
upon the law of New Netherland relative to the own- 
ership of the soil of the highways. These instances 
are but two of many; they however serve to show 
the practical importance of colonial law. 

Unsatisfactory—most unsatisfactory—as the con- 
dition of the sources of colonial law is, it is next to 
impossible to awaken the interest of the bar in the 
subject. A very eminent private collector has ex- 
pended a large part of a useful life in the collection 
of the unpublished colonial statutes, but he has never 
been able to arouse the interest of the legal profes- 
sion in his endeavors to publish them. Whether 
this lethargy comes from the large sprinkling of 
non-native lawyers in the New York State bar, 
many of them coming to the metropolis from other 
States or countries, is uncertain; but the fact ex- 
ists, and the fact isnot creditable. That New York 
should have less public spirit than Massachusetts or 
Maryland is equally discredituble. Why the bar 
associations should not now take hold of the sub- 
ject and interest themselves more than they do in 
such movements we cannot tell. Certainly they 
are the only professional associations of the kind in 
the world that manifest little apparent interest in the 
development of the literature of their profession. 
The reports of their doings might be made far less 
jejune by their taking hold of some intellectual 
movement, by means of enlarged publication 
funds, through professional and paid _ cor- 
responding secretaries, or by active participation in 
the old world movements toward new educational 
methods. 

As matters at present stand the ‘ literary tools’ of 
the New York lawyers are behind the age. Com- 
pare the curriculum of any of our law schools with 
that prescribed by the law faculty of Oxford, and 
learn how primitive our conceptions of legal 
training actually are. We have been termed the 
‘Asiatics of western civilization,’ so complacent are 
we with our own crude methods, and with the legal 
ploughs, inherited from our ancestors. Nor do we in 
this remark ignore the notable exceptions which 
have from time totime been seen among us; they 
are not sufficient to change the fact. 

In many directions we Americans prefer bigness of 
tools to more delicate characteristics of skilful 
work. Our law libraries are comparatively enor- 
mous in point of quantity, but with one or two ex- 
ceptions they are singularly defective in quality. It 
would be unjust to deny that bigness isa merit in 
any library; but bigness is not all. No one appre- 
ciates this better than the actual librarians of 
our institutions, but they are usually controlled by 
indifferent or perfunctory guardians, by respectable 
mediocrities or by ignorant officialism. One of the 
best, perhaps the best, law library in the State is 
that of the New York Law Institute, in the city of 
New York. It now approximates to 33,000 volumes, 
and by reason of the intelligent interest of Mr. 
Lodewick and Mr. Winters, the assistant librarians, 
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it isrich in some of its departments, particularly 
post-revolutionary statute law. 

Few appreciate the great amount of labor which 
is involved in the collection of complete sets of the 
statutes of the various States and Territouies of the 
United States. Insome cases the States themselves 
do not possess complete sets of their own printed 
laws. The mere collecting of the laws entails sound 
knowledge of imprints, of history, of special 
branchesofinvestigation. besides untiring persistence. 
Volumes come from odd places oftentimes, and only 
collectors know the trouble of completing sets of 
early laws. Certainly great credit is due to those of 
our librarians who have some regard to the charac- 
ter of the institution over which they preside. 
Without system and knowledge a library may be- 
come a positive disadvantage rather than an advan- 
tage to professional work. No one can pretend 
that a trifling or incomplete collection of books has 
permanent value. 

Fine as the New York Law Institute library, or 
any other of our libraries, really is, it can only be 
made world-renowned by the active co-operation of 
numerous students in special fields of inquiry. No sin- 
gle librarian can make a great library by himself, were 
he a Scaliger or a Muratori. We have men- 
tioned only one of the several good features of the 
New York Law Institute library; it las many others; 
notably the manuscript opinions of that great prac- 
tical lawyer, Mr. O’Conor, opinions which will some 
day rank with the responsa of the Roman juriscon- 
sults. This library is likewise well and _ intelli- 
gently catalogued, and the librarians have private in- 
dexes, unpublished, which are of literary value, as 
any one who has had access to them will testify. 

But it would be needless to deny that even the li- 
brary of the New York Law Institute, as we said, 
perhaps the best of all our law libraries, is next to 
useless for certain special inquiries, and it is 
through special inquirers that any profession takes 
high scientific rank. Story could not have written 
his commentary on the Constitution there, for in 
the department of early constitutional law and ma- 
terial it is deficient; nor could Wheaton have sat 
in some quiet alcove of this great library and have 
written his treatise on international law, This li- 
brary would be also next to useless to a student of 
comparative jurisprudence, and the comparative 
methods of jurisprudence are now conceded to be 
the best of all, and likely to produce the highest re- 
sults. In the department of legal philosophy the 
law institute makes no professions whatever, and 
yet the absurdity of a great law library which has 
no reference to philosophy must be apparent. Fancy 
a Roman law library which contained no treatise by 
a Stoic, or an English law library with no copy of 
Hobbes, with even no first imprint of such a great 
institutional writer as Blackstone, whose every gen- 
uine word had current political and technical value, 
Yet the Law Institute committee refused to buy the 
first edition of Blackstone’s Commentaries, because 
they wanted not editions, but sound practical law 





books. It is unnecessary to discuss what are 
practical law books, but it.may be assumed that the 
best practical results cannot be divorced from the 
best methods of technical investigation. 

Were any society of professional men to deter- 
mine to collect allthe works, pamphlets and papers 
which tended to show the influence of the law of 
nature, so called, or of the French ideas of 
Rousseau upon the Constitution and legal develop- 
ment of the United States, and bequeath the re- 
sults to some one of the law libraries of the State, 
what a legacy it would be for future generations. 
So if other special inquirers would genuinely inter- 
est themselves in the increase of the various law 
libraries, if it were only to furnish complete lists of 
authors to the catalogue of some institution, much 
more could be doné than is now being done for the 
improvement of ‘lawyers’ tools’ in this State. 

We have hastily indicated some regions in which 
the exuberance of professional activity may ration- 
ally exercise itself. As matter of fact the interest 
in any of the matters indicated is confined to a very 
small portion of the bar; so small a portion as to 
be a frequent cause of comment. We earnestly urge 
upon lawyers to cease their petty opposition to codi- 
fication, and to devote themselves to making some 
improvement in the ‘intellectual tools’ with which 
their profession is concerned. Then, and not until 
then, will they cease from factional disputation 
about codification, a discussion about as practical as 
that between the realists and nominalists which for 
centuries troubled the philosophers. 


—_>—_—_—— 


CONSTITUTIONAL LAW—PROHIBITION OF CIGAR 
MAKING IN TENEMENT HOUSES. 


NEW YORK COURT OF APPEALS, JAN., 1885. 


IN THE MATTER OF JACOBS. 


A statute prohibiting cigar making in any tenement house 
occupied by more than three families, in cities having 
more than 500,000 inhabitants, is unconstitutional. 

Application for habeas corpus and certiorari. The opinion 
states the facts. 


Peter B. Olney, for people. 


Wm. M.Evarts, A. J. Dittenhoefer and Morris S. Wise, 
for relator. 


Earu, J. The relator, Jacobs, was arrested on the 
14th day of May, 1884, on a warrant issued by a police 
justice in the city of New York under the act, ch. 272, 
of the Laws of 1884, passed May 12, entitled ‘An 
act to improve the public health by prohibiting the 
manufacture of cigars and preparation of tobacco in 
any form in tenement houses in certain cases, and 
regulating the use of tenement houses in certain 
cases.”’ On the evidence of the complainant he was 
by the justice committed for trial, and thereafter 
upon his petition a justice of the Supreme Court 
granted a writ of habeas corpus to which a return 
was made, and upon the hearing thereon the justice 
made an order dismissing the writ and remanding bim 
to prison. From that order he appealed to the Gen- 
eral Term of the Supreme Court, which reversed the 
order and discharged him from prison, on the ground 
that the act under which he was arrested was uncon- 
stitutional, and therefore void. The district attorney 
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on behalf uf the people then appealed to this court, 
and the sole question for our determination is whether 
the act of 1884, creating the offense for which the re- 
lator was arrested, was a coustitutional exercise of leg- 
islative power. 

The facts as they appeared before the police justice 
were as follows: The relator at the time of his arrest 
lived with his wife and two children in a tenement 
house in the city of New York, in which three other 
families also lived. There were four floors in the 
house, and seven rooms on each floor, and each floor 
was occupied by one family living independently of 
the others, and doing their cooking in one of the 
rooms so occupied. The relator at the time of his 
arrest was engaged in one of his rooms in preparing 
tobacco and making cigars, but there was no smell of 
tobaccoin any part of the house except the room 
where he was thus engaged. 

These facts showed a violation of the provisions of 
the act which took effect immediately upon its pas- 
sage and the material portion of which was as fol- 
lows: 

“Section 1. The manufacture of cigars or prepara- 
tion of tobacco in any form on any floor,or in any 
part of any floor, in any tenement house is hereby 
prohibited, if such floor or any part of such floor is by 
auy person occupied as a home or residence for the 
purpose of living, sleeping, cooking, or doing any 
household work therein. 

Sec. 2. Any house, building, or portion thereof, oc- 
cupied as the home or residence of more than three 
families living independently of one another, and do- 
ing their cooking upon the premises, is a tenement 
house within the meaning of this act. 

Sec. 3. The first floor of said tenement house on 
which there is a store for the sale of cigars and tobacco 
shall be exempt from the prohibition provided iu sec- 
tion one of this act. 

Sec. 5. Every person who shall be found guilty of a 
Violation of this act, or of baving caused another to 
commit such violation, shall be deemed guilty of a 
misdemeanor, and shall be punished forevery offense 
by a fine of not less than $10 and not more than $100, 
or by imprisonment for not less than ten days and not 
more than six mouths, or both such fine aud impris- 
oumens. 

Sec. 6. This act shall apply only to cities having over 
500,000 inhabitants.” 

What does this act attempt to do? I form it 
makes it a crime for a cigar maker in New York and 
Brooklyn, the only cities in the State having a popula- 
tion exceeding 500,000, to carry ona perfectly lawful 
trade in his own home. Whether he owns the tene- 
ment house or has hired a room therein for the pur- 
pose of prosecuting his trade, he cannot manufacture 
therein his own tobacco into cigars for his own use or 
for sale, and he will become a criminal for doing that 
which is perfectly lawful, outside of the two cities 
named, every where else, so far as we are able to learn, 
in the whole world. He must either abandon the trade 
by which he earns a livelihood for himself and family, 
or if able, procure a room elsewhere, or hire himself 
out to one who has a room upon such terms, as under 
the fierce competition of trade and the inexorable 
laws of supply and demand, he may be able to obtain 
from his employer. He may choose to do his work 
where he can have the supervision of his family and 
their help, and such choice is denied him. He may 
choose to work for himself rather than for a task- 
master and he is left without freedom of choice. He 
may desire the advantage of cheap production in con- 
sequence of his cheap rent and family help, and of 
this he is deprived. In the unceasing struggle for suc- 
cess and existence which pervades all societies of men, 
he may be deprived of that which willenable him to 





maintain his hold and to survive. He may go to a 
tenement house, and finding no one living, sleeping, 
cooking or doing any household work upon one of the 
floors, hire a room upon such floor to carry on his 
trade, and afterward some one may commence to sleep 
orto dodo some household work upon such floor, 
even without his knowledge, and he at once becomes 
a criminal in consequence of another's act. He may 
go toa tenement house and finding but two families 
living therein independently, hire a room, and after- 
ward by sub-division of the families, or a change in 
their mode of life, or in some other way, a fourth 
family begins to live therein independently, and thus 
he may become acriminal without the knowledge or 
possibly of the means of knowledge that he was violat- 
ing any law. It is therefore plain that this law inter- 
feres with the profitable and free use of his property 
by the owner or lessee of a tenement house who isa 
cigar maker, and trammels him inthe application of 
his industry and the disposition of his labor, and thus 
inastrictly legitimate sense it arbitrarily deprives 
him of his property and of some portion of his per- 
sonal liberty. 

The constitutional guaranty, that no person shall be 
deprived of his property without due process of law 
may be violated without the physical taking of prop- 
erty for public or privateuse. Property may be de- 
stroyed, or its value may be annihilated; it is owned 
and kept for some useful purpose and it has no value 
unless it can be used. Its capability for enjoyment 
and adaptability to some use are essential character- 
istics and attributes without which property cannot be 
conceived ; and hence any law which destroys it or its 
value, or takes away any of its essential attributes, 
deprives the owner of his property. The constitu- 
tional guaranty would be of little worth if the Legis- 
lature could, without compensation, destroy property 
or its value, deprive the owner of its use, deny him the 
right to live in his own house or to work at any law- 
fultrade therein. If the Legislature has the power 
under the Coustitution to prohibit the prosecution of 
one lawful trade in a tenant house, then it may pre- 
vent the prosecution of all trades therein. 

‘** Questions of power,’’ says Chief Judge Marshallin 
Brown vy. State of Maryland, 12 Wheat. 419, ‘“‘do not 
depend upon the degree to which it may be exercised. 
If it may be exercised at all it must be exercised at the 
will of those in whose hands it is placed.” Blackstone 
in his classification of fundamental rights says: ‘‘ The 
third absolute right inherent in every Englishman is 
that of property, which consists in the free use, enjoy- 
ment and disposal of all his acquisitions without any 
control or diminution, save only by the law of the 
land.” 1 Com. 158. 

In Pumpelly v. Green Bay Co., 13 Wall. 177, Miller, 
J., says: ‘‘There may be such serious interruption to 
the common and necessary use of property as will be 
equivalent to a taking within the meaning of the Con- 
stitution.” 

In Wynehamer v. People, 13 N. Y. 378, 398, Com- 
stock, J., says: ‘When a law annihilates the value 
of property and strips it of its attributes by which 
alone it is distinguished as property, the owner is de- 
prived of it according to the plainest interpretation, 
and certainly within the constitutional provision: in- 
tended expressly to shield personal rights from the 
exercise of arbitrary power.’’ 

In People v. Otis, 90 N. Y. 48, Andrews, J., says: 
‘‘Depriving an owner of property of one of its attri- 
butes is depriving him of his property within the con- 
stitutional provision.” 

So too one may be deprived of his liberty and his 
constitutional rights thereto violated without the ac- 
tual imprisonment or restraint of his person. Liberty 
in its broad sense,as understood iu this country, means 
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the right, not only of freedom from actual servitude, 
imprisonment, or restraint, but the right of one to 
use his faculties in all lawful ways, to live and work 
where he will, to earn his livelihood in any lawful 
calling, and to pursue any lawful trade or avocation. 
All laws therefore which impair or trammel these 
rights, which limit one in his choice of a trade or pro- 
fession, orconfine him to work or livein a specified 
locality, or exclude him from his own house, or re- 
strain his otherwise lawful movements (except as such 
laws may be passed in the exercise by the Legislature 
of the police power, which will be noticed later) are 
infringements upon his fundamental rights of liberty 
which are under constitutional protection. 

In Butcher's Union Comyuny v. Crescent City Co., 
111 U. 8S. 745, Field, J., says: That among the in- 
alienable rights as proclaimed in the declaration of 
independence * is the right of men to pursue any law- 
ful business or vocation in any manner not inconsist- 
ent with the equal rights of others, which may in- 
crease their property or develop their faculties, so as 
to give them their highest enjoyment. The common 
business and callings of life, the ordinary trades and 
pursuits which are innocent in themselves and have 
been followed in all communities from time immemo- 
rial, must therefore be free in this country to all alike 
upon the same terms. The right to pursue them with- 
out let or hindrance, except that which is applied to 
all persons of the same age, sex, and condition, is a 
distinguishing privilege of citizens of the United 
States, and an essential element of that freedom 
which they claim as their birthright.’’ In the same 
case Bradley, J., says: ‘‘1l bold that the liberty of 
pursuit—the right to follow any of the ordinary call- 
ings of life—is one of the privileges of a citizen of the 
United States,’’ of which he cannot be deprived with- 
out invading his right to liberty within the meaning of 
the Constitution. 

In Live Stock, etc., Association v. Crescent City, etc., 
Co., 1 Abb. U. 8. 398, the learned presiding jus- 
tice says: ‘‘Thereis no more sacred right of citizen- 
ship than the right to pursue unmolested a lawful 
employment in a lawful manner. It is nothing more 
nor less than the sacred right of labor.”’ 

In Wynehamer v. People, Johuson, J., says: “ That 
alaw whichshould make it a crime for men either to 
live in, or rent, or sell their houses,’’ would violate the 
constitutional guaranty of personal liberty. 

In Bertholf v. O’ Reilly, 74 N. Y. 509, 515, 
J., says, that one could ** be deprived of his liberty in 
aconstitutional sense without putting his person in 
confinement,’’ and thata man’s right to liberty in- 
cludes ‘‘the right to exercise his faculties and to fol- 
low a lawful ayocation for the support of life.” 

But the claim is made that the Legislature could 
pass this act in the exercise of the police power which 
every sovereign State possesses. That power is very 
broad and comprehensive, and is exercised to promote 
the health, comfort, safety, and welfare of society. 
Its exercise in extreme cases is frequently justified by 
the maxim salus populi suprema lex. It is used to 
regulate the use of property by enforcing the maxim 
sic utere tuo ut alienwm non laedas. Under it the con- 
duct of an individual and the use of property may be 
regulated so as to interfere, to some extent, with the 
freedom of the one and the enjoyment of the other; 
and in cases of great emergency engendering overrul- 
ing necessity, property may be taken or destroyed 
without compensation, and without what is commonly 
called due processof law. The limit of the power can- 
not be accurately defined, and the courts have not 
been able, or willing definitely to circumscribe it. 
But the power, however broad and extensive, is not 
above the Constitution. When it speaks its voice 
must be heeded. It furnishes the supreme law, the 
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vate persons, and so far as it imposes restraint the 
police power must be exercised in subordination 
thereto. Judge Cooley, speaking of the regulation by 
the Legislature under the police power of the conduct 
of corporations holding inviolable charters, says: 
“The limit to the exercise of the police power in 
these cases must be this: the regulations must have 
reference to the comfort, safety and welfare of society, 
they must not be in conflict with any of the provis- 
ions of the charter, and they must not under pretense 
of regulation take from the corporation any of the es- 
sential rights and privileges which the charter con- 
fers. In short they must be police regulations in 
fact and not amendments of the charter in curtail- 
ments of the corporate franchise.” Con. Lim. (4th 
ed.) 719. 

In Potter's Dwarris on Stat. 458,it is said, that *‘ the 
limit to the exercise of the police power can only be 
this: the legislation must have reference to the com- 
fort, the safety or the welfare of society; it must not 
be in conflict with the provisions of the Constitu- 
tion.” 

In Commonwealth v. Alger, 7 Cush. 84, Shaw, C. J., 
says, that the police power ** was vested in the Legis- 
lature by the Constitution, to make, ordain, and es- 
tablish all manner of wholesome and reasonable lawe, 
statutes and ordinances, either with penalties or with- 
out, not repugnant to the Constitution, as they shall 
judge to be for the good and welfare of the Common- 
wealth, and of the subjects of the same. I[t is much 
easier to perceive and realize the existence and sources 
of the power than to mark its limitations or pre- 
scribe limits for its exercise."’ 

In Austin v. Murray, 16 Pick. 121, 126, it is said: 
“The law will not allow the rights of property to be 
invaded under the guise of a police regulation for the 
promotion of health when it is manifest taat such is 
not the object and purpose of the regulation.’’ 

In Watertown v. Mayo, 109 Mass. 315, 319, Colt, J., 
says: “Thelaw will not allow rights of property to 
be invaded under the guise of a police regulation for 
the preservation of health or protection against a 
threatened nuisance, and when it appears that such is 
not the real object and purpose of the regulation, 
courts will interfere to protect the rights of the citi- 
zen.”’ 

In the Slaughter-House cases, 16 Wall. 36, 87, Field, 
J., says: ‘All sorts of restrictions and burdens are 
imposed under the police powers, and when these are 
not in conflict with any constitutional prohibitions or 
fundamental principles they cannot be successfully 
assailed in a judicial tribunal. * * * But under 
the pretense of prescribing a police regulation, the 
State cannot be permitted to encroach upon any of 
the just rights of the citizen which the Constitution 
intended to secure against abridgment.”’ 

In Coe v. Shultz, 47 Barb. 64, a learned judge speak- 
ing of the constitutional limitations upon the police 
power says: “Iam not willing to concede that the 
Legislature can constitutionally declare an act or 
thing to be acommon nuisance which palpably, ac- 
cording to our preseut experience or information, is 
not and cannot be under any circumstances a common 
nuisance. By the common-law definitions or common- 
law decisions, Lam not willing to conclude that the 
Legislature can constitutionally declare or authorize 
any sanitary commission or board to declare the keep- 
ing or the use inany way of sugar or vinegar to bea 
common nuisance because the one is sweet and the 
other sour, or for any other reason. By such an un- 
limited power it is easy to see that any citizen might 
be deprived of his property without compensation, 
and without any colorable pretext that the public 
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good required such deprivation.”’ See also in the Mat- 
ter of Cheesebrough, 78 N. Y. 232. 

These citations are sufficient to show that the police 
power is not without limitation, and that in its exer- 
cise the Legislature must respect the great fundament- 
al rights guaranteed by the Constitution. If this 
were otherwise the power of the Legislature would be 
practically without limitation. In the assumed exer- 
cise of the police power in the interest of the health, 
the welfare or the safety of the public, every right of 
the citizen might be invaded and every constitutional 
barrier swept away. 

Generally it is for the Legislature to determine what 
laws and regulations are needed to protect the public 
health and secure the public comfort and safety, and 
while its measures are calculated, intended, conven- 
ient and appropriate to accomplish these ends, the ex- 
ercise of its discretion is not subject to review by the 
courts. But they must have some relation to these 
ends. Under the mere guise of police regulations 
personal rights and private property cannot be arbi- 
trarily invaded, and the determination of the Legisla- 
ture is not final or conclusive. If it passes an act os- 
tensibly for the public health, and thereby destroys 
or takes away the property of acitizen, or interferes 
with his personal liberty, then it is for the courts to 
scrutinize the act and see whether it really relates to 
and is convenient and appropriate to promote the pub- 
lic health. It matters not that the Legislature may in 
the title to the act, or inthe body declare that it is 
intended for the improvement of the public health. 
Such a declaration does not conclude the courts, and 
they must yet determine the fact declared and enforce 
the supreme law. 

In Matter of Ryers, 72 N. Y.1, Folger, J., speaking 
of the Drainage Act then under consideration, says: 
‘The legislature has done no more than the Constitu- 
tion permitted in providing in general terms a way 
for the promotion and preservation of the public 
health. It is still for the judiciary to see to it that 
each occasion presents the necessity for the work, and 
that the purpose to be reached is public.” 

In Town of Lake View v. Rose Hill Co , 70 Ill. 191, 
the court speaking of the police powers says: “As a 
general proposition, it may be stated, it is in the prov- 
ince of the law-making power to determine whether 
the exigencies exist calling into exercise this power. 
What are the subjects of its exercise is clearly a ju- 
dicial question.”” Even the power of taxation which 
is one of the broadest possessed by the Legislature, is 
not without its limitations, and its action in reference 
thereto may be scrutinized by the court; and that 
which is done under the guise of taxation may be con- 
demned as sheer spoliation and confiscation without 
due process of law. Weismer v. Village of Douglass, 
64 N. Y. 91; Stuart v. Palmer, 74 id. 183; People v. 
Equitable Trust Uo., 96 id. 387. The Legislature may 
condemn or authorize the condemnation of private 
property for public nse, and it may in the exercise of 
its discretion determine when and upon what prop- 
erty the power of eminent domain may be exercised; 
but its exercise is not beyond the reach of judicial in- 
quiry. Whether or nota use is a public one which 
will justify the exercise of the poweris a judicial 
question. It may be difficult sometimes to determine 
whether a use is public or private. Although the Leg- 
islature may declare it to be public, that does not nec- 
essarily determine its character; it must in fact be 
public, and if it be not, no legislative fiat can make it 
so, and any owner of property attempted to be taken 
forause really private can invoke the aid of the 
courts to protect his property rights against invasion. 
Rockwell v. Nearing, 35 N.Y. 302; Matter of Townsend, 
39 id. 171; Matter of Deansville Cemetery Association, 








66 id. 569; Matter of Eureka Basin Warehause & Man- 
ufacturing Co., 96 id.42. The general government is 
one of limited powers particularly specified in the 
Federal Constitution. But in addition to the powers 
granted it is provided in the Constitution that Con- 
gress shall have power ‘to make all laws which shall 
be necessary and proper for carrying into execution 
the foregoing powers.’ Under this provision Congress 
is not the final judge of what is ‘‘uecessary and proper,” 
but its laws must have alegitimate end in view, must 
be within the scope of the Constitution, must be ap- 
propriate and plainly adapted to that end, and not 
prohibited by, but consistent with the letter and 
spirit of the Constitution, and whether the laws passed 
under the implied powers contained in the section 
cited are of the character mentioned, and thus justi- 
fied, is always open to judicial inquiry. McCulloch v, 
Maryland, 4 Wheat. 421; Hepburn v. Griswold, 8 Wall, 
603; Legal Tender cases, 12 id. 457; Lega’ Tender cases, 
110 U. 8. 421. 

If it were for Congress to determine when thess im- 
plied or incidental powers should be exercised, Its 
powers would be without any restraint and instead of 
being a body with limited powers, it would in its own 
discretion have general and unlimited power of legis- 
lation. ‘* Whatever meaning,’’ says Mr. Madison (1 
Annals of Congress, 1848), ‘“‘the clause of the Consti- 
tution conferring all necessary aud proper means to 
carry into effect the enumerated powers may have, 
none could be admitted that would give an unlimited 
discretion to Congress;” and in Marbury v. Madison, 
1 Cranch, 137, Marshall, C. J.,says: ‘To what pur- 
pose are limitations committed to writing if those 
limits may at any time be passed by those intended to 
be restrained? The distinction between a govern- 
ment with limited and unlimited powers is abolished 
if those limits do not confine the persons on whom 
they are imposed.” These citations are apt to show 
how the police power may and how it ought not to be 
exercised, and how far its exercise is subject to judicial 
inquiry. A law enacted in the exercise of the police 
power must in fact be a policelaw. If it bea law for 
the promotion of the public health, it must be a health 
law, having some relation to the public health. 

We will now once more recur to the law under con- 
sideration. It does not deal with tenement houses as 
such; it does not regulate the number of persons who 
may live in any one of them, or be crowded into one 
room; nor does it deal with the mode of their construc- 
tion for the purpose of securing the health and safety 
of their occupants or of the public generally. It deals 
mainly with the preparation of tobacco and the manu- 
facture of cigars, and its purpose obviously was to reg- 
ulate them. We must take judicial notice of the na- 
ture and qualities of tobacco. It has been in general 
use among civilized men for more than two centuries. 
It is used in some form by a majority of the men in 
this State; by the good and bad, the learned and un- 
learned, the rich and the poor. Its manufacture into 
cigars is permitted without any hindrance, except for 
revenue purposes, in all civilized lands. It has never 
been said, so far as we can learn, and it was not af- 
firmed even in the argument before us,that its prepara- 
ration and manufacture into cigars were dangerous to 
the public health. We are not aware,and are not able to 
learn, that tobacco is even injurious to the health of 
those who dealin it, or are engaged in its production 
or manufacture. We certainly know enough about it 
to be sure that its manipulation in one room can pro- 
duce no harm to the health of the occupants of other 
rooms in the same house. It was proved in this case 
that the odor of the-tobacco did not extend to any of 
the other rooms of the tenement house. 

Mr. Secretary McCulloch, in his late annual report 
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to Congress, in which he recommends the removal of 
the internal tax from tobacco, that it might thus be 
placed upon a footing with other agricultural products, 
says: ‘“‘An article which is so generally used, and 
which adds so much to the comfort of the large num- 
bers of our population who earn their living by man- 
ual labor, cannot properly be considered a luxury.” 

To justify this lawit would not be sufficient that the 
use of tobacco may be injurious to some persons, or 
that its manipulation may be injurious to those who 
are engaged in its preparation and manufacture; but 
it would have to be injurious to the public health. 
This law was not intended to protect the health of 
those engaged in cigar-making, as they are allowed to 
manufacture cigars everywhere except in the forbid- 
den tenement houses. 

It cannot be perceived how the cigar-maker is to be 
improved in his healtb or his morals by forcing him 
from his home and his hallowed associations and bene- 
ficent influences, to ply his trade elsewhere. It was 
not intended to protect the health of that portion of 
the public not residing in the forbidden tenement 
houses, as cigars are allowed to be manufactured in 
private houses, in large factories and shops in the two 
crowded cities, and in all other parts of the State. 
What possible relation can cigar-making in any build- 
ing have to the health of thegeneral public? Nor was 
it intended to improve or protect the health of the 
occupants of tenement houses. If there are but three 
families in the tenement house, however numerous 
and gregarious their members may be, the manufac- 
ture is not forbidden, and it matters not how large the 
number of the occupants may be if they are not divi- 
ded into more than three families living and cooking 
independently. 

If a store is kept for the sale of cigars on the first 
floor of one of these houses, and thus more tobacco is 
kept there than otherwise would be, and the baneful 
influences of tobacco, if any, is thus increased, that 
floor, however numerous its occupants, or the occu- 
pants of the house, is exempt from the operation of 
the act. 

What possible relation to the health of the occu- 
pants of a large tenement house could cigar-making in 
one of its remote rooms have? If the Legislature had 
in mind the protection of the occupants of tenement 
houses,why was the act confined in its operation to the 
two cities only? Itis plain that this is not a health 
law, and that it has no relation whatever to the public 
health. Under the guise of promoting the public 
health the Legislature might as well have banished 
cigar making from all the cities of the State, or con- 
fined it to a single city or town, or have placed under 
a similar ban the trade of a baker, of a tailor, of a shoe- 
maker, of a wood-carver, or of any other of the innoc- 
uous trades carried on by artisans in their own homes. 
The power would have been the same, and its exercise, 
so far as it concerns fundamental constitutional rights, 
could have been justified by the same arguments. 
Such legislation may invade one class of rights to-day, 
and another to-morrow, and if it can be sanctioned 
under the Constitution, while far removed in time we 
will not be far away in practical statesmanship from 
those ages when governmental prefects supervised the 
building of houses, the rearing of cattle, the sowing of 
seed, and the reaping of grain, aud governmental ordi- 
nances regulated the movements and labor of arti- 
sans, the rate of wages, the price of food, the diet and 
clothing of the people, and a large range of other affairs 
long since in all civilized lands regarded as outside of 
governmental functions. Such governmental inter- 
ferences disturb the normal adjustments of the social 
fabric, and usually derange the delicate and compli- 
cated machinery of industry, and cause a score of ills 
while attempting the removal of one. 





When a health law is challenged in the courts as un- 
constitutional, on the ground that it arbitrarily inter- 
feres with personal liberty and private property with- 
out due process of law, the courts must be able to 
see that it has at least in fact some relation to the pub- 
lic health, that the public health is the end actually 
aimed at, and that itisappropriate and adapted to that 
end. 

This we have not been able to see in this Jaw, and we 
must therefore pronounce it unconstitutional and void. 
In reaching this conclusion we have not been unmind- 
ful that the power which courts possess to condemn 
legislative acts which are in conflict with the supreme 
law, should be exercised with great caution and even 
with reluctance. But as said by Chancellor Kent (1 
Com. 450). ‘‘It is only by the free exercise of this 
power that courts of justice are enabled to repel as- 
saults and to protect every part of the government and 
every member of the community from uudue and de- 
structive innovations upon their charter rights. 

The order should be affirmed. 

All concur. 

— + 
CONSTITUTIONAL LAW—JUSTICES OF PEACE 
ACTING AFTER SEVENTY YEARS OF AGE. 


NEW YORK COURT OF APPEALS, JAN., 1885. 


LAWRENCE V. MANN. 


One is competent to hold the office of justice of the 
peace although he is more than seventy years old. 


| opinion states the case. 


ANDREWS, J. Section 12 of article 6 of the Constitu- 
tion mentions the Supreme Court of the City of 
New York, the Court of Common Pleas of the same 
city, the Supreme Court of Buffalo and the City Court 
of Brooklyn, and continues them in existence by ex- 
press constitutignal mandate. Section 15 is as follows: 
** Justices ef the Supreme Court shall be chosen by the 
electors of their respective election districts. Judges 
of all courts mentioned in the last preceding section 
shall be chosen by the electors of the cities respect- 
ively in which said courts are instituted. The official 
terms of the said justices and judges who shall be 
elected after the adoption of this article shall be four- 
teen years from and including the first day of Janu- 
ary next after their election. But no person shall 
hold the office of justice or judge of any court longer 
than until and including the last day of December 
next after he shall be seventy years of age.”’ 

The question presented is whether the limita- 
tion of age contained in this section ap- 
plies to justices of the peace. That it does 
so apply has been determined by the judg- 
ment now under review. The same question was con- 
sidered by the General Term of the Fourth Depart- 
ment in the case of the People v. Dohring, 2 Sup. Ct. 
Rep. 458, and was determined the other way. The 
Dohring case was decided in 1873, and the question 
now presented for the first time in this court has 
never, so far as we can ascertain, been considered in 
the courts below, except in that case and the one now 
before us, which was first decided at Special Term in 
January, 1884. It has come to the knowledge of the 
court from official sources that since the adoption of 
the present judiciary article of the Constitution many 
persons in different parts of the State have been 
elected justices of the peace who have served after 
having attained the age of seventy years, some having 
been elected before and others after they had reached 
that age. The question is therefore important, not 
only because it involves the interpretation of a consti- 
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tutional provision, but also for the reason that it prac- 
tically affects important public and private inter- 
ests. 

The policy of fixing by constitutional provision a 
limitation of age to judicial service, first established 
in this State in respect to the chancellor and judges of 
the Supreme Court by the Constitution of 1822, and 
abandoned in the Constitution of 1846, was re-estab- 
lished by the judiciary article of 1869, primarily with 
reference to the terms of those judges, which by the 
same article had been extended to the period of four- 
teen years. Folger, J., People v. Gardner, 45 N. Y. 
819. On thisground it was claimed in the case of the 
People v. Brundage, 78 N. Y. 403, that the limitation 
of age inthe 13th section did not apply to county 
judges, whose terms were by the 15th section fixed at 
six years instead of four years, as previously estab- 
lished. The court however, resting upon the broad 
language of the restrictive clause, held that county 
judges were included. 

It is however, we think, quite evident that the limi- 
tation does not apply to every officer who is invested 
with judicial power. It is the ‘office of justice or 
judge of any court’’ which the clause declared shall 
not be held by any person beyond the age specified. 
But the judicial function may be vested in a person to 
be exercised for certain purposes and on particular oc- 
casions, who does not hold “‘the office of justice or 
judge of any court’? within the meaning of this 
clause. 

The Constitution itself furnishes one illustration. The 
president of the Senate, the senators, and the judges 
of the Court of Appeals comprise the court: for the 
trial of impeachments, created by the Ist section of 
the 6th article. But neither the lieutenant-governor 
nor the senators, although they act as judges on the 
trial of an impeacbment,”’ hold ‘‘the office of justice or 
judge of any court.”’ The office which the lieutenant 
governor bolds is that indicated by his title, and so of 
the senators. The judicial function which they exer- 
cise in the particular call is annexed to their respect- 
ive offices. They sit as judges on the trial of impeach- 
ments, but they do not hold the office of judges while 
acting as such. We think it plain that they would 
not be disqualified from acting as members of the 
court after attaining the age of seventy years, under 
the clause in the Constitution now in question. 

Another illustration is furnished in the statutes cre- 
ating mayor's courts in cities, by which judicial pow- 
ers are vested for certain limited purposes, in mayors 
and other municipal officers. There is such a court in 
the city of Hudson, and it may be in other cities, 
which is held by the mayor, or by the mayor in con- 
junction with other officers. The mayor in these 


cases acts as a judge or magistrate, but the judicial 


function isincident to the office of mayor. He does 
not hold the office of judge, and if eligible to the office 
of mayor, although seventy years of age, he may, we 
think, discharge the duties connected with that office 
after that time, including the holding of the Mayor's 
Court, without a violation of the Constitution. 
Returning to the immediate point now in judgment 
the question now recurs, does a justice of the peace 
“hold the office of justice or judge of any court” 
within the meaning of section 13, article 6 of the Con- 
stitution? This office was not created by the Consti- 
tution. Justices of the peace had been known to the 
common law of England for a century and a half be- 
fore America was discovered. They were in their 
original institution mere conservators of the peace, ex- 
ercising no judicial functions. It is said in Burn’s 
Justice, vol. 3, p. 4(19th ed.), that by the statute of 1 
Ed. III, which is the first statute that ordains the as- 
signment of justices of the peace by the king’s com- 





mission, ‘‘ they had no other power butonly to keep 
the peace.’”’” But from time to time their powers were 
enlarged, and they came to constitute a very impor- 
tant agency in the administration of local government 
in England. They discharged a great variety of du- 
ties connected with the support of the poor, the repa- 
ration of highways, the imposition and levying of pa- 
rochial rates, and other local affairs. See enumera- 
tion in St. 76, Geo. II, ch. 18. 

They were invested with judicial powers for the first 
time, it seems, by the statute, 34 Ed. III, ch. 1, which 
gave them power to try felonies, but then only when 
two or more acted together, and not singly, and it is 
said by Blackstone (vol. 1, p. 349), ‘* they then acquired 
the more honorable appellation of justice.” Ido not 
find that they ever exercised in England jurisdiction 
in civil causes. 

The office of justice of the peace was brought here 
by the English colonists. From the earliest colonial 
period it has existed in this country. By the code 
known as ‘** The Duke's Law”’ for the government of 
the colony of New York, promulgated in 1665, justices 
of the peace were commissioned for the towns in the 
province, with the same powers as in England. The 
judicial establishment created by ‘‘ The Duke's Laws,” 
comprised a local court in each town, with jurisdiction 
of actions of debt and trespass, under £5, to be held 
by the constable and overseers of the town; a Court of 
Sessions for each of the three ridings, and a Court of 
Assize for the whole province. Justices of the peace 
were entitled to sit as members of the Court of Ses- 
sions and the Court of Assize, but not of the town 
courts. In 1691 the judicial system was reorganized 
by an act of the Colonial Legislature. By that act the 
town courts were changed into Courts of Justice of the 
Peace, to be held by one justice and two freeholders. 
It was not until 1737 that a justice of the peace was 
empowered singly to hold a court for the trial of ac- 
tions. See monograph upon the courts in this State, 
by Chief Judge Daly, Preface 1 E. D. Smith’s Rep.; 
also 3 Daly’s Rep. Appendix. 

But from the earliest colonial period until this time, 
justices of the peace here, as in England, have been in- 
vested with various and important functions connected 
with local administration, quite independent of their 
judicial authority. A glance at the statutes will show 
how important a part these officers have had in the 
administration of the poor laws, the highway acts, the 
adjustment of town and county charges, and indeed 
in nearly every department of local administration. 
Itis important to notice that the judicial functions 
exercised by justices of the peace was a graft upon 
their original authority, and that the enlargement of 
their powers has not been in this direction alone, but 
that by gradual accretion they have come to consti- 
tute a most important factor in the corporate admin- 
istrative life of towns and counties. The gradual 
growth of their powers and functions furnishes a good 
illustration of the manner in which institutions grow 
up and adapt themselves to the changing conditions 
and demands of society, until they are brought to sub- 
serve in the most effectual way the public inter- 
ests. 

We have failed in the purpose of this brief historical 
reference to the origin and growth of the office of jus- 
tice of the peace, unless it shows how widely it differs 
in the circumstances of its institution and develop- 
ment, and in the variety of its functions from the of- 
fice of judge of an ordinary court. We know as mat- 
ter of experience and observation that justices of the 
peace are not in common speech known as judges, but 
are uniformly called by the distinctive title of their 
office, “‘ justices of the peace."” Unquestionably their 
jurisdiction asa tribunal for the trial of small causes 





THE ALBANY LAW JOURNAL. 91 














is now the most important of their functions, but they 
have never lost their character as administrative 
officers, and in this respect they occupy a position and 
character and exercise powers unique, and in many 
respects quite dissimilar to those exercised by other 
judicial officers. 

An examination of other sections in the judiciary 
article throws light upou the construction of the 13th 
section, and furnishes strong ground for an inference 
that justices of the peace were not intended to be in- 
cluded within the restrictive clause. In provisions in- 
tended to apply to judges or justices of inferior courts 
and also to justices of the peace, the latter are specially 
mentioned by their name of office, and their inclusion 
is not Jeft to inference from generai words. 

The 11th section of the 6th article, after prescribing 
how judges of Court of Appeals and of the Supreme 
Court may be removed, proceeds as follows: ‘‘All ju- 
dicial officers, except those mentioned in this section, 
and except justices of the peace and judges and jus- 
tices of inferior courts not of record, may be re- 
moved,"’ etc. 

The same language is repeated in section 18: * Jus- 
tices of the peace and judges and justices of inferior 
courts not of record,’ etc. Justices of the peace are in 
a general sense judges of an inferior court, but their 
special designation in these provisions by the title of 
their office is a recognition in the Constitution itself 
of their peculiar and distinctive character, and indi- 
cates that they were not intended to be included 
within the general words, ** judges or justices of a 
court,” as usedin that instrument. The provision in 
the 13th section that ‘*no person shall hold the office 
of justice or judge of any court,"’ is to be interpreted 
in the light of the antecedent and subsequent sections, 
and so interpreting them, justices of the peace are not, 
we think, included. 

There are other considerations which tend to sup- 
port this conelusion. There was no apparent reason 
or policy for subjecting justices of the peace to the lim- 
itation of age applicable to the general class of judges. 
Their terms are short, and are left by the amended 
judiciary article as they were fixed by the Constitu- 
tion of 1846. 

It does not appear that any public inconvenience has 
resulted from the absence of a limitation of age appli. 
cable to these officers. Their number, four in each 
town, afforded a reasonable guaranty that the public 
service would not suffer by the disability of any of the 
incumbents arising from age, and the easy means pro- 
vided for their removal would subject the public at 
most to only a temporary inconvenience. It cannot 
be claimed that the prohibition in the 13th section 
would have been applied to justices of the peace, if 
they alone had been in the contemplation of the fram- 
ers of that instrument. 

We are of opinion for the reasons stated that a justice 
of the peace does not “hold the office of justice or 
judge of any court’ within the purview of the 13th 
section. To avoid misapprehension, it may be proper 
to say that we do not intend to decide that the prohi- 
bition may not apply to persons in office whose official 
title is not that of judge. If the office is a judi- 
cial one, and is created for the exercise by the incum- 
bent of the judicial functions, a court, as for example, 
a surrogate, quite other considerations would apply 
than those which appertain to the case now before us. 
This case rests upon the dual character of the office of 
justice of the peace, the essential distinction between 
his duties and functions and those of any other judi- 
cial officer, and upon a discrimination made by the 
Constitution iiself. See Seti/e v. Van Evrea, 49 N. Y. 





The order of the General and Special Terms should 
be reversed and the writ dismissed. 


All concur. 
—— - o--—__—— 


EJECTMENT— CONTINUOUS ADVERSE POSSES- 
SION BY TACKING. 


MARYLAND COURT OF APPEALS, MARCH 27, 1884. 


HANSON V. JOHNSON.* 


A feme covert died in December, 1854, leaving a will, which 
was admitted to probate, but was not executed in due 
form to pass real estate as required by the act of 1842, ch. 
293, then in force, because the consent of her husband in 
writing was not annexed thereto, and also because it was 
not executed sixty days before her death. By said will 
she devised a farm to her husband for life, with remain- 
der in fee to her nephew. Underit her husband on the 
1st of January, 1855, entered into possession of the prop- 
erty, claiming title as tenant for life, and so continued in 
possession until the 5th of February, 1868, when he united 
with the nephew ina sale and conveyance to J., who 
thereupon entered upon said property, and continued in 
possession up to the 11th of April, 1882, when the heirs at 
law of the testatrix brought ejectment against him. Held, 

. That the claim of title and possession of the husband, as 
tenant for life under the will, being hostile to the title of 
the heirs at law, was as against them adverse and exclu- 
sive. 

. That the purchaser from the husband and nephew having 
immediately taken and held possession under the convey- 
ance to him, his possession was added or tacked to the 
possession of the husband, making a continuous adverse 
possession of more than twenty years, which by the 
Statute of Limitations (21 James I, ch. 16) was a flat bar to 
the right of the plaintiffs as heirs at law. 


_— from the Circuit Court for Kent county. 


This was an action of ejectment, instituted on the 
1lth of April, 1882, by the appellants against the ap- 
pellee. The case was tried upon an agreed statement 
of facts, which are sufficiently set forth in the opinion 
of the court. By consent a pro forma judgment was 
entered in the court below in favor of the defendant, 
with the right of appeal by the plaintiffs. 


D. Hopper Emory and Wm. 4. Hammond, for appel- 
lants. 


James A. Pearce, for appellee. 


RoBInson, J., delivered the opinion of the court. 
This is an action of ejectment, brought by the appel- 
lants, as heirs at law of Catharine H. Wroth, to re- 
cover an undivided half interest in a tract of land, of 
which she died seised. 

The facts are these: Mrs. Wroth died in December, 
1854, leaving a paper purporting to be a will, by which 
she devised the farm in controversy to her husband, 
Peregrine Wroth, for life, with remainder in fee to 
her nephew, George A. Hanson. 

The will was not executed in due form to pass real 
estate,as required by the act of 1842,ch.293,then in force 
because the consent of her husband,in writing, was not 
annexed thereto, and also because it was not executed 
sixty days before her death. It was admitted how- 
ever to probate by the Orphans’ Court of Kent county, 
and under it her husband, on the Ist of January, 1855, 
entered into possession of the property, claiming title 
as tenant for life, and so continued in possession until 
the 5th of February, 1868, when he united with the re- 
mainderman, George A. Hanson, in a sale and con- 


*8. C., 62 Md. 25. 
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veyance of the same to the appellee, and who there- 
upon entered upon said property and has con- 
tinued in possession up to the institution of this 
suit. 

Mrs. Wroth never had any children, and the ap- 
pellants, as heirs at law, are entitled to recover, 
unless their right is barred by the adverse pos- 
session of the appellee and of those under whom he 
claims. 

A great deal has been said, asto what constitutes 
adverse possession, and it would be a wearisome task 
to go and examive at length the many cases in which 
this great question has been considered. Prior to the 
Statute of 3and 4 Will. LV, ch. 27, it was an ever-recur 
ring and troublesome question in England,but by that 
statute, passed in 1833, the doctrine of adverse posses- 
sion was virtually abolished, and by it possession of 
any kind for twenty years was made a bar, unless 
there was either a payment of rent or an acknowledg- 
ment of some kind by the party in possession. The 
effect of the statute, says Lord Denman, in Culley v. 
Doe dem. Taylerson,3 Per. & Dav. 539, is to put an 
end to all questions and discussions whether the pos- 
session of lands be adverse or not; and if one party 
has been in possession for twenty years, whether ad- 
versely or not, the claimant whose original right of 
evtry occurred above twenty years before bringing 
the ejectment is barred. Nepean v. Doe dem. Knight. 
2M. & W. 911; Doe dem. Pritchard v. Jauncey, &C. & 
P. 99. 

This statute is not however in force in this State, 
and the question of possession in this case is one to be 
determined by Stat. 21 Jas. I, ch. 16, which provides 
that no one shall make an entry into any land 
but within twenty years after his right shall ac- 
crue. 

Now when the question arose whether one was 
barred by twenty years possession, it was determined 
by considering whether he had been out of possession 
under such circumstances as had reduced his interest 
to a right of entry; for if he had, then as that right of 
entry would be barred by the statute at the end of 
twenty years, the possession during the intermediate 
time was adverse to him. And in orderto determine 
whether he had been out of possession under such cir- 
cumstances as reduced his estate to a rightof entry, 
it was necessary to inquire in what manner the person 
who had been in possession during the time held. If he 
held in a character inconsistent with and hostile to the 
title of the claimant tothe freehold, the possession 
was adverse. 2 Smith's Lead. Cas. 531; Nepean v. Doe 
dem. Knight, 2 M. & W. 910; Taylor ex dem. Atkyns v. 
Horde, | Burr. 60. 

“Twenty years adverse possession, says Lord Mans- 
field, in Zaylor v. Horde, ‘‘is a positive title to the 
defendant, itis not a bar to the action or remedy of 
the plaintiff only, but takes away his right of posses- 
sion.”’ 

The question then of adversary possession in this 
case resolves itself into this: was the possession of 
Doctor Wroth, under whom the appellee claims, in- 
consistent with and hostile to the title of the appel- 
lants as heirs at law? And in regard to this question 
there ought not, it seems to us, to be any doubt. Dur- 
ing the life-time of his wife he received, it is admit- 
ted, the rents and profits of the farm in controversy. 
To these he was entitled by virtue of his marita} 
rights. Upon her death, this right ceased. He was 
not tenant by the curtesy, because his wife never had 
any children. He was not a tenant by sufferance, be- 
cause an estate at sufferance is where one comes into 
possession by lawful title, but keeps itafterward with- 
out any title at all. Oras Lord Coke says, ‘‘one who 
originally comes in by right, but continues by wrong.” 
It is atenancy founded originally on contract and 





agreement, as a lessee for years, who continues in pos- 
session after the expiration of his term, and without a 
renewal of the lease, or a tenant at will, who holds 
over after the death or alienation of the lessor, or a 
tenaut per autre vie, who remains in possession after 
the death of the cestui que vie. Cuoke on Litt. 
57 b. 

After the death of his wife, Doctor Wroth took pos- 
session claiming a life estate under her will. His 
claim of title was inconsistent with and hostile to the 
title of the appellants as heirs at law. The property 
was a farm, under inclosure and under cultivation; his 
possession was actual, visible, and according to all 
the authorities, adverse to the titleof the lawful 
owner. 

But then it is argued, to constitute adverse posses- 
session one must claim the entire estate, or claim to 
the exclusion of all other rights. In one sense this is 
true. Possession will not be adverse if it be 
held under or subservient to a _ higher title, 
nor if it be consistent with the interest or 
estate of the claimant; for instance, where 
the possession of one is the possession of the other, or 
where the estate of one in possession and that of the 
claimant form different parts of one and the same es- 
tate. The mere entry and possession of one tenant in 
common, or joint tenant, or coparcener, will not be 
adverse to the co-tenant, because the possession of 
one is the possession of the other. To constitute ad- 
verse possession in such cases, there must be an ouster, 
an entry and possession, hostile to the title of the co- 
tenant. Nor will the possession of a tenant for years, 
or tenant for life, be adverse to the reversioner or heir 
in remainder. 

The decisions in Smith v. Burtis, 9 Johns. 180; How- 
ard v. Howard, 17 Barb. 667; Doe dem. Human v. Pet- 
tett, 5 Barn. & Ald. 223; Dean v. Brown, 23 Md. 
16; Bedell ‘v. Shaw, 59 N. Y. 46, were decided 
upon these well-settled principles. 

In this case however Doctor Wroth entered into pos- 
session, claiming a life estate under the will, the re- 
mainder being devised to another person. The estate 
claimed by him was a freehold, and as there could only 
be one possession or seisin of the same estate at the 
same time, his possession inured to the benefit of the 
remainderman. His possession was in law the posses- 
sion of the remainderman, and as such it represented 
the entire estate, hisown estate for life, and the es- 
tate of George A. Hanson in remainder. And his 
claim of title and possession being hostile to the title 
of the appellants as heirs at law, his possession was as 
against them, adverse and exclusive. The will was, it 
is true, invalid, but Doctor Wroth having entered into 
possession, claiming title under it, he would be es- 
topped from denying the title of the remainderman 
claiming under the same instrument. This was de- 
cided in Board v. Board, L. R., 9 Q. B. 48; S. C.,7 
Eng. Rep. 111. In thatcase, a tenant by the curtesy 
undertook to devise the curtesy estate to his daughter 
for life, with remainder to his grandson. Upon the 
death of the testator, the daughter entered into pos- 
session, and having been in possession for twenty 
years, sould and conveyed the property in fee to the de- 
fendant. In the meantime the grandson sold his re- 
versionary right to the plaintiff, and upon the death 
of the daughter, he brought an action of ejectment, 
and it was held that the daughter having entered under 
the will, the defendant, claiming under her, was es- 
topped as against all those in remainder, from disput- 
ing the validity of the will, and that the plaintiff was 
entitled to recover. 

Mellor J., said: ‘‘The only person who could dis- 
pute the possession of Rebecca, under the will, was 
the heir atlaw. He never disputed the possession, and 
his title to the estate is barred by the operation of the 
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statute of limitations. A person cannot say that 
a willis valid to enable him to take a benefit under 
it, but invalid so far as regards the interests of 
those in remainder, who claim under the same 
will.” 

This case was decided, it is true, after the passage 
of the Stat. of 3 & 4Will. IV, but the claim of title and 
possession by the daughter, being hostile and incon- 
sistent with the title of the heir at law, her possession 
was adverse under the Stat. 21 Jas. I, as against the 
lawful title. And being adverse, the heir at law must 
bring his action within twenty years, or his title will 
be barred by the statute of limitations. It is better, 
says the law, that the negligent owner who has omit- 
ted to assert his right within the time prescribed by 
the statute, should lose his rights than one should be 
disturbed in his possession, and harassed by stale de- 
mands after the proof on which his title rests may 
have been lost or destroyed. But whatever may be 
the reasons or the policy of the law, twenty years ad- 
verse possession is a bar to the title, without regard to 
the original right of the parties. 

The possession being adverse and exclusive in this 
case, the only remaining question is, whether it has 
been continuous for twenty years? And this depends 
upon whether the possession of Doctor Wroth can be 
united, or in other words tacked to the possession of 
the appellee. 

Now the possession of several distinct occupants of 
Jand between whom no privity exists cannot, it is 
true, be united to make upthe statutory period, for 
the reason, if one quits or abandons the possession, the 
owner will be deemed to be in the constructive posses- 
sion of the property by reason of his title. The separ- 
ate successive disseisins in such cases do not aid each 
other, and their several possessions cannot there- 
fore be tacked, soas to make a continuity of posses- 
sion. 

But we take it to be well settled that where there is 
aprivity of estate between the successive parties in 
possession, then the possession of such parties may be 
united so as to make the twenty years required by the 
statute. And it is equally well settled that such priv- 
ity may be created by asale and conveyance and pos- 
session under it, as well as by descent. As was said 
by Tilghman, C. J., in Overfield v. Christie, 7 S. & R. 
177: ‘One who enters upon the land of another and 
continues to reside on it, acquires something which 
he may transfer by deed as well as by descent, and if 
the possession of such person, and others claiming 
under him, added together, amounts to the time limi- 
ted by the act of limitations, and was adverse to him 
who had the legal title, the act is a bar to a recovery.” 
Angell on Lim. 414, 420; Wood on Lim., § 271; Tyler on 
Eject. 910. 

In this case there was an adverse and exclusive pos- 
session of the farm in question by Doctor Wroth for 
thirteen years. He then united with George A. Han- 
son, the remainderman, in a sale and conveyance to 
the appellee, who immediately entered and has con- 
tinued in possession up tothe present time; the pos- 
session of the appellee, thus added or tacked to the 
possession of Doctor Wroth, makes a continuous ad- 
verse possession of twenty-seven years. The posses- 
sion under such circumstances is by the statute of 
limitations a flat bar to the right of the appellants as 
heirs at law. The judgment below must therefore be 
affirmed. 

Judgment affirmed. 

[130 Mass. 121;119 id. 414; 46 Penn. St. 385; 2 Law, 
540; 79 Ill. 233; 9 Eng. 832.] 





PARTNERSHIP—TRUSTEE PROCESS—SET-OFF 
—DEBT SECURED. 


MAINE SUPREME JUDICIAL COURT, FEB. 22, 1884. 
DONNELL Vv. PORTLAND AND OGDENSBURG R. Co., 
CLARK AND TRUSTEE. * 


At the time of the service of the writ on the alleged trustees, 
they as a firm were indebted to the principal defendant 
railroad company in the sum of $607.58 for freight. Prior 
to such service the railroad company gave its note for the 
payment of $550, amply secured, to one of the members of 
the firm, payable after such service, but before the dis- 
closure At maturity of the note, by agreement be- 
tween the payeeand the railroad company,its amount was 
s credited upon the firm’s indebtedness to the company; 
and the note, with the collateral security, was surren- 
dered tothe company. Held, that the trustees should be 
charged for the whole amount of their indebtedness to 
the company, without deducting the amount of the note. 


( N exceptions from the Superior Court. The facts 
are stated in the head-note and opinion of the 
court. 


W. L. Putnam, for plaintiff. 
Haskell & Woodman, for trustees. 


VIRGIN, J. The disclosure of Clark shows that the 
two supposed trustees were and are in fact the sole 
members of a partnership, although they are not de- 
scribed as such in the writ. Service however was 
properly made on each of them. Hutchinson v. Eddy, 
29 Me. 91; Warner v. Perkins, 8 Cush. 518. 

The disclosure also contains a statement of the ac- 
counts between the firm and the principal defendant, 
from which there appeared at the date of the service 
of the writ a balance of $607.58 in favor of the latter. 
The supposed trustees were therefore properly charged 
for thatsum by the court below, unless they should 
have been allowed to deduct the amount of the note 
given by the principal defendant to Clark individ- 
ually. 

The note was given prior to the service of the writ 
on the supposed trustees, although it was not then 
payable; but it matured and was credited on the ac- 
count by the parties before the disclosure. If it had 
been due when the writ was served, and Clark had re- 
tained possession of it, it might have been set off pro 
tanto against the firm’s indebtedness; for each partner, 
being liable for his partnership's debts, may discharge 
them with his individual funds if he so elect. Robin- 
son v. Furbush, 34 Me. 509. 

Nor would the mere fact that the note was not due 
when service was made necessarily prevent the set-off, 
provided it was given prior thereto, and was payable 
before the disclosure. To be sure, it is generally true 
that a trustee’s liability depends on the state of facts 
as it existed when the process was served on him. But 
this rule is not universally applicable. Some apparent 
liability may be necessary at that time; but it may be 
materially modified and even wholly discharged by 
subsequent events on the score of equitable set-off 
(Marrett v. Equitable Ins. Co., 54 Me. 537, 539; Smith v. 
Stearns, 19 Pick. 20, 23), where the exception is vari- 
ously illustrated by Shaw, C. J. 

Moreover it has been held that where a supposed 
trustee, when the process was served on him, was in- 
debted to the principal defendant,but he had previously 
at the request and for the benefit of the defendant, in- 
dorsed without indemnity the latter’s note, which, the 
defendant having failed,he was legally compelled to pay 
the trnstee might be allowed to set off the sum paid on 





*To appear in 76 Maine Reports, 33, 
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the note against the apparent indebtedness. Boston 
T.& S. F. Co. v. Mortimer, 7 Pick. 166. And the rea- 
son assigned was that if the principal had sued the 
trustee, although the latter’s claim not being then due 
could not be filed in set-off, yet if at any time before 
judgment, the plaintiff in the suit had become in- 
debted to him for money paid on a liability incurred 
before the suit, which the plaintiff had failed and was 
unable to pay, the court would grant hima continu- 
ance, that he might bring a cross-action so as to have a 
set-off of judgments or executions, unless there should 
appear some special cause for refusing such relief. 
Were it otherwise a trustee’s claims might be preju- 
diced by being made a party, and having them drawn 
in to be incidentally settled in a suit between other 
persons. Jlathaway v. Russell, 16 Mass. 476. 

This power of setting off judgments has long been 
practiced by courts. It depends on no positive statu- 
tory provision, but is said to rest upon their jurisdic- 
tion over suitors and their general superintendence of 
proceedings before them. Mitchell v. Oldfield, 4 T. R. 
123; Makepeace v. Coates, 8 Mass. 451; Pierce v. Bent, 
69 Me. 381, and numerous cases there cited. The ap 
plication of the doctrine not being founded on any 
statute or any fixed imperative rule of common law, is 
addressed to the discretion of courts, which they wil] 
exercise on a careful consideration of all the facts and 
circumstances involved in order to promote substan- 
tial justice and protect the rights of all parties. Chip- 
man v. Fowle, 150 Mass. 352. Thus in Boston 7. & S. F. 
Co. v. Mortimer, supra, Parker, C. J., said: ‘**This de- 
cision will not reach the case of a liability incurred 
after the service of tho writ, or where the effect of the 
liability may be avoided by reasonable diligence on the 
part of the person liable to precure payment of the 
debt by the principal; but we confine it to such a case 
as we have before us, in which there was actual liabil- 
ity before the service of the writ, and an actual pay- 
ment by necessity before the answer.” 

In the case at bar we perceive no equitable considera- 
tions which should induce a coart, seeking to protect 
the rights of all parties, to authorize these trustees to 
deduct from their indebtedness to the eompany the 
amount of the note given by the latter to Clark. The 
original note was given for a loan to be sure; butit had 
been repeatedly renewed and it was amply secured. 
The payment of this note or any of its predecessors 
could have been enforced at any time; and hence 
there is no special reason for allowing the set-off, es- 
pecially since such a proceeding would entirely ignore 
the rights of the plaintiff. Such a result would become 
a precedent for a corporation whose managers might 
be disposed thereto, to secure from foreign attachment 
all moneys due from persons doing business over its 
road, and thereby without violating the law delay its 
creditors. 

If Clark has surrendered his note and security to the 
corporation, he did it voluntarily and with unneces- 
sary promptness. Had he waited until his rights had 
been legally determined on the writ to which he was 
made a party, his interests would have been more sat- 
isfactorily protected perhaps than they seem to have 
been sua motu. urker v. Danforth, 16 Mass. 300, 305. 

We are aware that the drift of this opinion is in con- 
flict with that in Ingalls v. Dennett, 6 Me. 79; for since 
the provisions of Rev. Stat., ch. 86, § 64, went into ef- 
fect we do not think a trustee should be charged on a 
state of factsstated in that case. Marrett v. Equitable 
Ins. Co., 54 Me. 537, 540 

Exceptions overruled. 

Appleton, C. J., Walton, Peters, Libbey and Sym- 

onds, JJ., concurred. 





——= 


NEW YORK COURT OF APPEALS ABSTRACT, 


DEED—DELIVERY — VOLUNTARY SETTLEMENT.— (1) 
In cases of voluntary settlements courts have gone 
great lengths in sustaining the validity of deeds with- 
out affirmative proof of any delivery, and the earlier 
cases hold that a voluntary settlement fairly made is 
binding in equity, unless there is clear and decisive 
proof that the grantor never parted or intended to 
part with possession of the deed, and that if he re. 
tains it, there must be other facts to show that it was 
not intended to be absolute. 1 Johns. Ch. 256; Bar. 
low v. Heneage, Prec. in Ch. 210; Clavering v. Claver- 
ing, 2 Vern. 473; affirmed, 7 Bro. P. C. 410; Lady Hud- 
son’s case, 2 Vern. 476; Johnson v. Smith, 1 Ves. Sen. 
314; Exton v. Scott, 6 Sim. 31, and other cases. In all 
these cases the instrument was shown to have been re- 
tained by the grantor until his death, aud there were 
no circumstances tending to show a delivery. This 
court, in Fisher v. Hall, 41 N. Y. 416, declined to fol- 
low those cases in so far as they wholly dispensed with 
any evidence of delivery. But the delivery of a deed, 
like any other fact, may be inferred from circumstan- 
ces, and the rule as laid down by Chancellor Kent, in 
4 Kent Com. 456, though frequently adverted to and 
commented upon in adjudged cases, 1 do not find 
even to have been questioned. The learned commen- 
tator says: “If both parties be present. and the usual 
formalities of execution take place, and the contract 
is to all appearances consummated without any condi- 
tions or qualifications annexed, it is a complete and 
valid deed, notwithstanding it be left in the custody 
of the grantor.”’ This rule was applied in the case of 
Scrugham vy. Wood, 15 Wend. 545, where it was held 
that a deed of marriage settlement which was read 
and signed by both grantorand the trustees. and ac 
knowledged as their deed before an officer authorized 
to take acknowledgments, was a complete and valid 
deed, notwithstanding the witnesses present at its exe- 
cution united in testifying that there was no formal 
delivery of it, and the deed, after the death of the 
grantor, was found in his secretary among his private 
papers. Nelson, J., in delivering the opinion, observes 
that the grantor was much more interested in the exe- 
cution and preservation of the deed than either of the 
trustees, and the fact of its being in his possession at 
his death therefore did not, under the circumstances 
of the case, necessarily create any presumption against 
the idea that a delivery was intended at the time of, 
its execution In the present case, as before observed, 
there is no evidence that the deed remained in the pos 
session of the grantor. When first produced it was in 
the possession of one of the cestuis que trustent. It 
was signed and sealed by both grantor and grantee, 
In Fisher v. Hill, 41 N. Y. 416, the facts were entirely 
different. The grantee was not present at the execu 
tion of the deed. He did not execute or acknowledge 
it, but was ignorant of its execution till long after the 
death of the grantor, who was shown to have retained 
it till his death. McClean v. Button, 19 Barb. 40 
more nearly resembles the present case. See also 
Fletcher v. Fletcher, 4 Hare, 67. (2) The delivery hav- 
ing been to the grantee himself, neither party would 
have been permitted to show, for the purpose of de 
feating the rights of the cestuis que trustent, that the 
delivery was with intent that the deed should not take 
effect, or that it should not take effect unless again de 
livered, or unless the grantor should afterward deter 
mine that it should take effect, or upon any other con- 
tingency whatever, contrary to the terms of the it 
strument. Worrall v. Munn, 5 N. Y. 229, 238; Lawton 
v. Sager, 11 Barb. 349; Arnold v. Patrick, 6 Paige, 310, 
315. Wallace v. Berdell. Opinion by Rapallo, J. 
[Decided Oct. 7, 1884.] 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

ADMINISTRATOR—WASTE BY — ADMINISTRATOR DE 
BONIS NON CANNOT RECOVER AGAINST.—The fact that 
an administratrix has improperly paid out money of 
the estate, the proceeds of assets administered by her, 
or that they have been paid to her agent, does not in- 
vest the administrator de donis non with title and ena- 
ble him to sue therefor. United States v. Walker, 109 
U.S. 258. The administrator is responsible therefor 
to the creditors, legatees and distributees of the estate, 
and they only were tntitled to sue therefor. United 
States v. Walker, wbi supra; Beall v. New Mexico, 16 
Wall. 535; Ennis v. Smith, 14 How. 416. If the cases 
cited by counsel for appellant (Catherwood v. Cha- 
baud, 1 Barn. & C. 150, and Blydenburg v. Lowry, 4 
Cranch C. C. 368) sustain his contention, they are in- 
consistent with the law as heretofore laid down by 
this court, and cannot avail him. Wilson v. Arrick. 
Opinion by Woods, J. [See 1 Keyes, 18; 84 N. Y. 
820.) 
(Decided Oct. 27, 1884.] 


FRAUD—SALE OF LAND BY ONE JOINT OWNER—ASK- 
ING MORE FOR HIS SHARE—ERROR IN CHARGE. —A 
party selling a piece of land of which one-half only is 
his, commits no fraud on the otber owners by taking 
from the purchaser for his part a price higher than 
what he requires for the rest, if previously to the exe- 
cution to bim of a powerto sell procured without 
fraud, he stated bona fide to such owners his intention 
so to ask a higher price for his part, and received their 
consent to his doing so. It was the duty of the court 
tosubmit to the consideration of the jury the testi- 
mony adduced by the defendant to sustain the de- 
fenses set up in his answer, and the charge should be 
based on the hypothesis that the defenses which the 
testimony tended to prove were proven. Adams vy. 
Roberts, 2 How. 486; Reese v. Beck, 24 Ala. 651; 
Grube v. Nichols, 36 Ill. 92; Chappell v. Allen, 38 Mo. 
213, 220. The charge having assumed that there was 
no fraud in the procuring of the power of attorney, 
and the defendant having submitted testimony tend- 
ing to show that there was no fraud in his doings after 
the power of attorney was procured, but that whatever 
was subsequently done by him in making the sale was 
done with the consent of the plaintiffs given in ad- 
vauce, it was error to charge the jury that the plaintiffs 
were entitled to recover, unless the defendant in- 
formed the plaintiffs at what price he could sell or had 
sold his share, and they renewed their consent that he 
might retain it. Runney v. Barlow. Opinion by 
Woods, J. 

[Decided Nov. 3, 1884. ] 


HABEAS CORPUS—INNOCENCE OF CHARGE—ISSUING 
WRIT IN ANOTHER JURISDICTION.—A prisoner in the 
custody of a State court of competent jurisdiction, not 
illegally asserted, cannot be taken from that jurisdic- 
tion and discharged on habeas corpus issued by a court 
of the United States, simply because he is not guilty of 
the offense for which he is held. The right of the pris. 
oner to a discharge depends alone upon the sufficiency 
of his defense to the information under which he is 
held, and whether this is sufficient or not is for the 
court which tries him to determine. If in this deter- 
Mination errors are committed, they can only be cor- 
rected iu an appropriate form of proceeding for that 
purpose. The office of a writ of hubeas corpus is neither 
to correct such errors nor to take the prisoner away 
from the court which holds him for trial, for fearif he 
Temains they may be committed. Authorities to this 
effect in our own reports are numerous. Lx parte 
Watkins, 3 Pet. 202; Ex parte Lange, 18 Wall. 166; Ex 


parte Parks, 93 U. S. 23; Ex parte Siebold, 100 id. 374; | 





Ex parte Virginia, id. 343; Ex parte Rowland, 104 id. 
612; Ex parte Curtis, 106 id. 875; Ex parte Yarbrough, 
110 id. 653. Of course what is here said has no applica- 
tion to writs of Aabeas corpus cum causa, issued by the 
courts of the United States in aid of their jurisdiction 
upon the removal of suits or prosecutions from State 
courts for trial under the authority of an act of Con- 
gress. Matter of Crouch. Opinion by Waite, C. J. 
[Decided Nov. 10, 1884.] 


CONSTITUTIONAL LAW—LIQUOR TRAFFIC—REMOVAL 
FROM OFFICE—QUO WARRANTO IS CIVIL PROCEEDING.— 
(1) A State law prohibiting the manufacture and sale 
of intoxicating liquors is not repugnant to the Consti- 
tion of the United States. Bartemeyer v. Iowa, 18 
Wall. 129; Beer Co. v. Massachusetts, 97 U. S. 25. (2) 
A State statute regulating proceedings for the removal 
of a person from a State office is not repugnant to the 
Constitution of the United States if it provides for 
bringing the party against whom proceedings are had 
into court, and notifying him of the case he has to 
meet; for giving him an opportunity to be heard in his 
defense; and for the deliberation and judgment of the 
court. Kennard v. Louisiana, 92 U. 8. 480. (3) The 
remedy by information in the nature of a quo warranto 
in Kausas is a civil proceeding. Ames vy. Kansas, 111 
U. 8S. 449. Foster v. Kansas. Opinion by Waite, 
C. J. 

[Decided Nov. 10, 1884.] 


MUNICIPAL BOND—BONA FIDE PURCHASER—NOTICE 
— PRACTICE—OFFER OF TESTIMONY —REJECTION—PRE- 
SUMPTION.—Purchasers of negotiable securities are not 
charged with constructive notice of the pendency 
of a suit affecting the title or value of the securities. 
County of Warren v. Marcy, 97 U.S. 96. Butin de- 
fense ofan action brought by such a purchaser against 
a county to recover upon bonds alleged to have been 
issued by it, it is proper to introduce evidence going to 
show that the plaintiff or his assignor had actual no- 
tice of a suit pending, affecting such bonds, before 
their purchase by him. It is claimed however that er- 
ror cannot be assigned here on the exception to the ex- 
clusion of the oral proof, because the record does not 
show that any witness was actually called to the stand 
to give the evidence, or that any one was present who 
could be called for that purpose, if the court had de- 
cided in favor of admitting it, and we are referred to 
the cases of Robinson v. State, 1 Lea (Tenn. ), 673, and 
Eschbach v. Hurtt, 47 Md. 66, in support of that propo- 
sition. Those cases do undoubtedly hold that error can- 
not be assigned on such a ruling unless it appears that 
the offer was made in good faith, and this is in reality all 
they do decide. If the trial court has doubts about 
the good faith of an offer of testimony, it can insist 
upon the production of the witness, and upon some at- 
tempt to make the proof before it rejects the offer; 
but if it does reject. and allows a bill of exceptions, 
which shows that the offer was actually made and re- 
fused, and there is nothing else in the record to indi- 
cate bad faith, an appellate court must assume that the 
prouf could have been made, and govern itself accord- 
ingly. Scotland Co. v. Hill. Opinion by Waite, C. J. 
[Decided Nov. 10, 1884.] 


REMOVAL OF CAUSE—JOINT DEBTORS IN A MORT- 
GAGE—NON-RESIDENT MORTGAGOR.—The foreclosure 
of a mortgage against several mortgagors, some of 
whom reside outside of the State, the mortgage debt 
being a unit, and all the mortgagors, resident and non- 
resident, being similarly bound, is not such a suit as 
may be removed toa Federal court under the act of 
March 3, 1875. Citing Fraser v. Jennison, 106 
U. 8. 194; Removal Cases, 100 id. 457; Pacific R. v. 
Ketchum, 101 id. 298; Hyde v. Ruble, 104 id. 407; Win- 
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chester v. Loud, 108 id. 130; Shainwald v. Lewis, id. | account of the ship. A secret agreement with a steyg. 
158. Ayres v. Wiswall. Opinion by Waite, C. J. dore that he shall provide and pay for all such rope 
(Decided Nov. 10, 1884.] does not prevent a lieu therefor in favor of one who 
furnishes such rope to the ship on her account, at the 
request of theship’s agents, when he bas no know. 
UNITED STATES CIRCUIT AND DISTRICT edge or notice of such an agreement. Dist. Ct., §, p, 

COURT ABSTRACT.* New York, June 30, 1884. The Ludgate Hill. Opinio, 
by Brown, J. 

JURISDICTION—CIRCUIT COURT—TRANSFER OF IN- SHIP AND SHIPPING—PILOTS—DUTY OF—UNKENows 
TEREST PENDING HEARING—CITIZENSHIP—PLEADING-- | oRsTRUCTIONS—CosTS.—A pilot is not an insurer. He 
SUPPLEMENTAL BILL.—G., a citizen of Wisconsin, | js only chargeable for negligence when he fails in dy 
brought a suit in the Circuit Court of the United States | knowledge, care, or skill, or to avoid all obstructions 
for the Western District of Wisconsin,against S.,a citi- | which were known or ought to”have been known to 
zen of Minnesota,and W.,a citizen of Ohio, to set aside a | him. The schooner J. B. O., drawing 1714 feet at 
tax deed upon his land, situated in Wisconsin, as a | water, while in tow of thetug J. A. G., ran “upon the 
cloud on his title, and after the case was ready for | edge of an obstruction in the East river, 400 to 500 fest 
trial and set down for hearing, transferred his entire | easterly from the Nineteenth street buoy (Nes Rock) 
interest in the land to C., acitizen of Minnesota. Held, | near mid-chanuel. Shortly before the trial, theer 
that although ©. could not originally have brought the | jstence of a pinnacle rock four yards square on the 
suit, the jurisdiction of the court, having once at- | upper surface, and 12% feet below low-water mark 
tached, was not divested by the transfer in such a | was forthe first time discovered and located in the 
manner that the assignee could not, by a supplemen- | precise region where the schooner struck. Held, that 
tal bill, or an original bill in the nature of a supple- | the schooner had struck upon the edge of the newly. 
mental bill, filed in the Circuit Court, continue the | discovered rock, previous ignorance of which was not 
jurisdiction of the court, and retain and preserve the | g fault, and that the pilot having pursued the custom. 
benefit of the former proceedings in the suit of G. | ary course, the tug was not liable for the damage; but 
against the same defendants. Clarke v. Mathewson, | as the facts seemed to warrant the suit, the libel was 
12 Pet. 164; Dunn v. Clarke, 8 Pet. 1; Morgan’s Heirs | dismissed without costs. Dist. Ct., 8. D. New York, 
v. Morgan, 2 Wheat. 296; Freeman v. Howe, 24 How. June 30, 1884. The James A. Garfield. Opinion by 
450; Huff v. Hutchinson, 14 id. 586. Cir. Ct., W. D. | Brown, J. 

Wis., Aug., 1884. Glover v. Shepperd. Opinion by 
Burne, J. 
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PAYMENT—IN MONEY OR EQUIVALENT—ELECTION- 
RAILROAD BONDS—RECOVERY OF INTEREST—DEMAND. 

CONSTITUTIONAL LAW—UNCONSTITUTIONAL AMEND- —(1)Where a promise is in the alternative, to pay in 
MENT TOVALID ACT—EFFECT OF.—The validity of a | money or in some other medium of payment, the 
constitutional act is not affected by an amendment | promisor has an election either to pay in money or the 
which is unconstitutional, because it discriminates be- | equivalent, and after the day of payment has elapsed 
tween citizens of different States, and which does not | without payment, the right of election onthe part of 
in terms repeal the original act. The amendmentis | the promisor is gone, and the promisee is en- 
void, and does not by implication repeal the original | titled to payment in money. For various illus 
act. Cir. Ct., Dist. Ky., Aug. 8, 1884. Matter of Davis. | trations of the rule, see McNitt v. Clark, 7 Jobns 
Opinion by Barr, J. 465; Gilbert v. Danforth, 6 N. Y. 585; Stephens 

NEGLIGENCE — PRESUMPTION FROM ACCIDENT. — | V- Howe, 2 Jones & Sp. 133; Stewart v. Donelly, 4 
Where a stevedore, engaged in his usual occupation, | Yerg. 177; Choice v. Moseley, 1 Bailey, 136; Butcher 
falls through an ordinary coal-bunker hatch that is | V- Carlile, 12 Grat. 520; Church v. Feterow, 2 Pen.& 
used for stowing cargo, the presumption is of his neg- W. 301; Trowbridge v. Holcomb, 4 Ohio St. 38; Perry 
ligence rather than that of the officers of the vessel. | V- Smith, 22 Vt. 301; Mettler v. Moore,1 Blackf. 342. 
The leaving open a common between-deck hatch- | (2) By the terms of bonds issued in 1875, by the Texas 
way while the vessel is lying in port, under ordi- | & Pacific Railroad Company, the company acknow! 
nary circumstances is not presumptive evidence of | edged itself to be indebted to the holder in the sum 
negligence on the part of the ship. This is not only | named therein, which it promised to pay to ) 
shown to be the custom by the testimony in this case, | OT assigns, at the office of the company in New York, 
but it has been so frequently commented upon ir de- | on the first day of January, 1915, with interest thereon 
cisions as to be too well settled to be questioned. The | at seven per cent per annum, payable annually on the 
Victoria, 13 Fed Rep.43; Dwyer v. Nat. Steamship Co., | first day of July of each year, as provided in the mort 
4 id. 493; the Carl, 18 id. 655; The Germania, 9 Ben. | gage on the lands of the company, and upon the net 
356; The Helios, 12 Fed. Rep. 732. While the falling | income derived from operating its road east of Fort 
through an open hatchway by a stranger, a landsman, | Worth, by which payment was secured. The bonds 
visitor, or passenger on board a vessel might not be | further provided that in case such net earnings should 
presumptive of negligence on his part, where such ac- | ot, in any one year, be sufficient to enable the com 
cident occurs to a seaman or stevedore, who is accus- | pany to pay seven per cent interest on the outstand- 
tomed to hatches, their presence, necessity, uses, char- | ing bonds, then scrip might, at the option of the com 
acter, and location, the case is different, and unless | pany, be issued for the interest, such scrip to bere 
the circumstances of the particular case are such as to | ceived at par and interest, the same as money, in pay- 
rebut it, the first presumption is of his negligence. | ment for any of the company’s lands, at the ordinary 
Dist. Ct., S. D. Ga., June 9, 1884. The Gladiolus. Opin- | schedule price, or it might be converted into capital 
ion by Locke, J. stock of the company when presented in amountsof 
$10 or its multiple. The mortgage was silent as to 
payment of interest or principal, except that it av 
thorized the trustees to sell the lands if default was 
made in the principal sum at maturity of the bonds, 
and apply the proceeds to satisfy the amount due 
Held, that the mortgage did not qualify or control the 
absolute promise in the bonds to pay interest in money 
*Appearing in 21 Federal Reporter. or in scrip; that the bondholders_were entitled to pay- 


SHIP AND SHIPPING—MARITIME LIEN—SUPPLIES— 
SHIP’S AGENTS—SECRET AGREEMENT WITH STEVEDORE. 
—A supply of rope necessary for use in unloading a 
ship, furnished to tke ship by request of the ship's 
agents, binds the ship to pay for it. The ship's 
agents have presumptive authority to procure it on 
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ment of interest in money, if earned, or if it was not 
earned, to the scrip, on the day at which, by the terms 
of the bonds, the company was to pay the interest, or 
exercise its alternative; and that after that day had 
elapsed, without an election by the company, they 
were entitled to be paid in money, and could main- 
tain an action to recover the same, although no pre- 
sentment of the bonds or demand of payment had 
been made. There is no distinction in this respect 
between notes and negotiable bonds. Savannah & M. 
R. Co. v. Lancaster, 62 Ala. 555; Philadelphia & B. R. 
Co. vy. Johnson, 54 Penn. St. 127. And the rule ap- 
plies also to notes payable in specific articles. Elkins 
y. Parkhurst, 17 Vt. 105; Wiley v. Shoemak, 2 G. 
Greene (Iowa), 205. Ifthe defendant had been pre- 
pared to deliver the scrip when the interest matured, 
it would have complied with its agreement, and been 
absolved from liability. The law does not usually re- 
quire the doing of a vain thing, and after the defend- 
aut had announced that it could not pay the interest, 
aud was not prepared to issue the scrip, it would have 
been a nugatory and perfunctory act on the part of 
the plaintiff, when he was entitled absolutely to his 
money, to make a formal presentment of his bonds 
anda formal demand of payment. Cir. Ct., S. D. 
New York, Aug. 26,1884. Marlor v. Texas & Pac. R. 
Co. Opinion by Wallace, J. 


MANDAMUS—TREASURER TO PAY COUPONS—IF IT LIES 
INJUNCTION DENIED—U. 8S. Rev. StTat., §723.—Where 
awrit of mandamus will lie to compel a city treasurer 
to pay coupons dueon bonds of the city out of the 
fund provided by statute, or to compel the proper 
officers to set apart taxes collected asa sinking fund 
for the payment thereof, the bondholder has an ade- 
quate remedy at law, and cannot proceed by bill in 
equity, not ancillary to any pending proceeding at 
law, to enjoin the application of the funds to other 
purposes. In acase relating to a part of these same 
bonds, the Supreme Court of California, in Meyer v. 
Porter. 2 Pac. Rep. 884, held that a mandamus should 
issue to compel the treasurer of Sacramento to pay the 
overdue coupons,there being money in the treasury ap- 
plicable to their payment. So also in the same case 
the Supreme Court, sitting in bane in regard to this 
same class of bonds, unanimously held the writ of 
mandate to be a proper remedy to compel the city au- 
thorities to levy a tax to supply afund to pay these 
coupons. inthis case the court followed the judg- 
mentof the Supreme Court of the United States in 
Louisiana v. Pilsbury, 105 U.S. 302, which directed a 
writ of mandamus to issue to compel the city of New 
Orleans to levy an annual tax to pay the interest on 
the bonds then in question. See also Kennedy v. 
Sacramento, 19 Fed. Rep. 580. This is a remedy at 
law direct, speedy, and adequate, and as was stated in 
thelast case cited, the only remedy in view of the 
provisions of the statute under which the bonds were 
issued and accepted. If it isthe duty of the treasurer 
to pay these coupons out of the funds alleged to be in 
the treasury, the most direct, speedy, and effective 
way to obtain payment is by mandamus in a court of 
law. This remedy is complete and adequate. It 
would not only prevent the money from being diverted 
to other purposes, all that this bill seeks, but would 
secure the payment of the overdue coupons held by 
complainant, and be in itself a full and adequate rem- 
éedy, while that sought in this bill could only be ancil- 
lary to some other remedy in a court of law, to which 
complainant would be driven at last. Section 723, 
Rey. Stat., provides that ‘‘suits in equity shall not be 
sustained in either of the courts of the United States, 
in any case where a plain, adequate, and complete 
temedy may be had at law.’”’ And this provision has 
been often, recognized and enforced by the Supreme 





Court of the United States; as in Hipp v. Babin, 19 
How. 271; Parker v. Winnipiseogee Co., 2 Black, 545; 
Watson v. Sutherland, 5 Wall. 74, and many other 
cases. Cir. Ct., Dist. Cal., Aug. 25,1884. Hausmeister 
v. Porter. Opinion by Sawyer, J. 


MAINE SUPREME JUDICIAL COURT ABSTRACT* 


EXECUTOR AND ADMINISTRATOR — DEMAND — 
WAIVER.—An action cannot be maintained against an 
administratrix for default by herin the performance 
after the death of her intestate of the condition ofa 
bond given by her intestate, unless the claim was pre- 
sented in writing and payment demanded thirty days 
before the date of the writ, or this requirement was 
waived. Eaton v. Buswell, 69 Me.552; Me. Cent. Insti- 
tute v. Haskell, 71 id. 487: Stevens v. Haskell, 72 
id. 244. Boothy v. Boothy. Opinion by Symonds, J. 


TRUST AND TRUSTEE—STATUTE OF LIMITATION.—At 
the death of atrustee who had given no bond as such, 
if the identity of the trust fund or property is lost, 
the cestui que trust stands in the position of a general 
creditor of the estate; or if the trust is not terminated 
the estate becomes at once liable toa new trustee who 
may be appointed, and the special statute of limita- 
tions applies to the demands for the trust funds as it 
does to other claims against the estate, though a new 
trustee is not appointed. Thisis nota proceeding in 
equity to hold a particular fund or property as charged 
with atrust, either originally, or by tracing the use of 
trust funds or the proceeds of trust property in the 
purchase or procurement of it. The distinct state- 
ment of the case is, that the trust fund cannot now be 
traced. The proceeding is by action at law, of as- 
sumpsit, against the trustee personally, through his 
devisee; not against a trust fund or property. Such 
an action stands upon the same plane, subject to the 
same limitation, as an ordinary action of assumpsit 
against the estate of a deceased person. The statute 
of limitations applies to any trust which is the ground 
of an action at law. Therule that the statute does not 
apply to cases where the technical relation of trustee 
and cestui que trust exists, only holds in cases over 
which courts of equity have exclusive jurisdiction. 
Wood (Lim. 42; Godden v. Kimmell, 99 U. S. 201; 
Pratt v. Northam, 5 Mason, 95. ‘‘Executors are 
charged with no more in virtue of their office, than 
the administration of the assets of the testator. If at 
the time of his death there is any specific personal 
property in his hands belonging to others, which he 
holds in trust, or otherwise, and it can be clearly 
traced and distinguished from the testator’s own, 
such property, whether it be goods, securities, stock 
or other things, is not assets to be applied in payment 
of his debts or to be distributed among his heirs; but 
is to be held by the executors as the testator himself 
heid it. But ifthe testator has money or other prop- 
erty in his hands belonging to others, whether in trust 
or otherwise, and it has no earmark, and is not dis- 
tinguishable from the mass of his own property, the 
party must come in as a general creditor; and it falls 
within the description of assets of the testator. This is 
the settled law in bankruptcy and in the administra- 
tion of estates.’’ Trecothick v. Austin, 4 Mason, 29. 
The present periods of limitation under the statutes 
are two years, from the executor’s notice of ap- 
pointment, for presenting claims in writing and 
demanding payment, and two years and six months 
for beginning the action. Whittier v. Woodward, 71 
Me. 161; Littlefield v. Eaton, 74 id. 516. Fowler v. True. 
Opinion by Symonds, J. 








*Appearing in 76 Maine Reports. 
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WILL—UNDUE INFLUENCE—DECLARATIONS OF TES- 
TATOR.—Ata trial before the jury upon the questions 
arising upon the probate of a contested will, the pro- 
ponent requested the following instruction: ‘* That if 
the jury find that the testator was of sound mind at 
the time of excuting the will, they are at liberty to 
consider his declarations to the attesting witnesses at 
the time of the execution of the will as evidence of the 
facts stated, though his declarations at all other times 
are not to be considered by them as evidence of the 
facts stated.”’ Held, the ruling requested was cor- 
rectly and legally refused. In Shailer v. Bumstead, 99 
Mass. 120, it is said: ‘* The declaratious of the testa- 
tor accompanying the act must always be resorted to 
as the most satisfactory evidence to sustain or defend 
the will whenever this issue is presented. So it is uni- 
formly held that the previous declarations of the tes- 
tator, offered to prove the mental facts involved, are 
competent. Intention, purpose, mental peculiarity 
and condition, are mainly ascertainable through the 
medium afforded by the power of lauguage. State- 
ments and declarations, when the state of the mind is 
the fact to be shown, are therefore received as mental 
acts orconduct. The truth or falsity of the state- 
ment is of no consequence. Asa narration, it is not 
received as evidence of the fact stated. It is only to 
be used as showing what manner of man he is who 
makes it.’’ This caseis cited in 1 Greenl. Ev., § 108, as 
authority for the statement that ‘upon an inquiry as 
to the state of mind, sentiments or disposition of a 
person at any particular period, his declarations and 
conversations are admissible. They are parts of the 
res geste."’ ‘It should at the same time be remem- 
bered that as primary proof that a testator was influ- 
enced in making the will by fraud or compulsion, his 
declarations are inadmissible. In such relation they 
are to be regarded as hearsay. But while such declara- 
tionsare not admissible to prove the actual fact of 
fraud or improper influence by another, they may be 
competent to establish the influence and effect of the 
external acts upon the testator himself.’ Whart. Ev., 
§ 1010; Robinson v. Adams, 62 Me. 369. In regard to 
another class of declarations by the testator, those re- 
ceived as evidence of his intention, Lord Denman 
said in Doe v. Allen, 12 Ad. & El. 451: ‘‘ Cases are re- 
ferred tv in the books to show that declarations con- 
temporaneous with the will are alone to be received, 
but on examination none of them establish such a dis- 
tinction. Neither hasany argument been adduced 
which convinces us that those subsequent to the will 
ought to be excluded, wherever any evidence of dec- 
laration can be received. They may have more or less 
weight according to the time and circumstances under 
which they were made, but their admissibility de- 
pends entirely on other considerations.”” Jones v. Mec- 
Lellan. Opinion by Symonds, J. 


REMOVAL OF CAUSE—ENJOINING STATE COURT.— 
Suits in equity, not related in any way to the provis- 
ions of the bankrupt law, in which the only effective 
relief sought isan injunction to stay proceedings in 
an action pending in the State court and prevent the 
levying of an execution issuing therefrom, are not re- 
movable to the Circuit Court of the United States 
on petition of the plaintiff in the action at law before 
injunction issued. In Gaines v. Fuentes, 92 U. 8. 10,the 
opinion denies that that suit, which it was held should 
have been removed into the Federal court upon the 
application of the original defendant, was one that 
must have been brought originally inthe State Court, 
and declares that it was,on the contrary, a suit for 
equitable relief such that if by the law obtaining in 
the State, customary or statutory, it could be main- 
tained in one of its courts, whatever designation that 
court might bear, it could be brought by original pro- 








cess in the Federal court, the legal conditions ast, 
citizeuship of the parties being fulfilled; manifestly 
distinguishing the suit then before the court from om 
to enjoin the proceedings or process of a State court 
for in the later case of Dial v. Reynolds, 96 U. S. 34 
it isagain said: ‘*Thegravamen of what is desired y 
to Reynolds is an injunctiou to prevent his proceeding 
at law in the State court. Without this, all else is of 
no account. Any other remedy would be unavailing 
Such an injunction, except under the bankrupt act, ny 
court of the United States can grant. With thisey 
ception, it is expressly forbidden by law;” citing th 
United States statutes already referred to, and Digg, 
v. Wolcott, 4 Cranch, 179; Peck v. Jenness, 7 Hoy, 
612; Watson v. Jones, 13 Wall. 679. See also Randal 
v. Howard, 2 Black, 589; Nougue v. Clapp, 101 U.8 
554; Watson v. Jones, 13 Wall. 719; Bank v. Turnbuj, 
16 id. 190; Dunn v. Clarke, 8 Pet. 1; Jackson v. Gould, 
74 Me. 564; Stone v. Sargent, 129 Mass. 507. Thereis 
nothing in the ruling which requires us to conside 
that class of cases, of which Bondurant v. Watson, 1} 
U. S. 281, is one, in which the State Court had alread; 
issued the injunction before the right of removai wa 
claimed, and the party applying for the remow 
sought also a dissolution of the injunction.” It ist 
be observed that the injunction had already beg 
granted by the State court before the application for 
removal was made. Edwards Manfg. Co. v. Spragw. 
Opinion by Symonds, J. 
———__——_——_—_—. 


MARYLAND COURT OF APPEALS ABSTRACT# 
WILL—GIFT TO A CLASS—DISTRIBUTION PER CAPITA 
—W. E. died in the year 1828, leaving a will, by which 
he gave to his two daughters, Mary and Elizabeth, life 
estatesin all his property, real, personal aud mixed, 
with a remainder over in favor of Mary after the death 
of Elizabeth. The will then proceeded as follows: 
‘*Upon the decease of both of my daughters, Mary and 
Elizabeth, itis my will and desire that the property 
hereby bequeathed to them for their use and benefit 
shall be equally divided among the lawful issue of ay 
son John, lately deceased, and the lawful issue of my 
two daughters, Mary and Elizabeth, aforesaid, or the 
survivors of their issue; but in case the property 
hereby bequeathed cannot be equally divided, theu 
and in that case I hereby direct my executors hereal- 
ter named to sell the same and distribute the proceeds 
thereof, share and share alike, among the lawful issue 
of my above-named son and daughters, or the suri 
vors of them, the said issue.’’ Both of the daughter 
died. Mary left surviving her three children and four 
grandchildren, the children of three deceased daugh 
ters. Elizabeth left one daughter, and John’s descend- 
ants who were living at the decease of the last survir- 
ing daughter of the testator were five grandchildren, 
the children of a deceased daughter. Held, that the 
objects of the testator’s bounty, after the death of his 
two daughters, were not divided into classes, withs 
share of the estate to each class; but they wer 
all comprehended in one class, and were to receive 
separately equal interests with each other. In Brit 
tain v. Carson, 46 Md. 186, this court construed a clause 
in a will which consisted of the following words: “It 
is my will that the rest, residue and remainder of my 
said estate shall be equally divided between my said 
daughter, Amelia J. Brittain, and the children of Vir 
ginia Carson.’’ Mrs. Carson was a deceased daughter 
of the testator, who had left two children surviving 
her. It was held that the distribution was to be made 
per capita, Mrs. Brittain getting one-third, and each 
of the Carson children getting a third. The court in 


*To appear in 62 Maryland Reports. * 
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their opinion refer to a number of cases where the 
same construction prevailed. See also Maddox v. 
State, 4 Har. & J. 589; Abrey v. Newman, 16 Beav. 431; 
Tyndale v. Wilkinson, 23id. 74. Allender v. Kepline 
ger. Opinion by Bryan, J. [See 29 Alb. L. J. 378.] 


CARRIER—RAILROAD—EXCURSION TICKET—EXPUL- 
SION OF PASSENGER.—The appellant purchased of an 
agent of the appellee at areduced rate of fare an excur- 
sion ticket, to be used between the stations desig- 
pated within three days, including the day of sale. He 
made the journey in one direction, and after the expi- 
ration of the time limited he attempted to return on 
the ticket, which the conductor declined to receive for 
his passage, and upon his refusal to pay the fare de- 
mauded he was expelled from the train. In an action 
against the railroad company to recover damages for 
such expulsion, it was held, that the plaintiff's rights 
were limited by the ticket, and he was rightly required 
to leave the train upon refusing to pay the fare de- 
manded; and after being expelled, he had no right to 
be readmitted except upon payment of full fare for 
the whole distance. Pennington v. Phila., ete., R. Co. 
Opinion by Bryan, J. [See 27 Am. Rep. 255; 28 Eng. 
Rep. 272; 30 id. 284; 27 Alb. L. J. 386.1 

——————>»+ —__—- 

NEBRASKA SUPREME COURT ABSTRACT. 

CONSTITUTIONAL LAW—TITLE OF ACT—‘‘ REMOVAL” 
NoT ‘‘TRANSFER.”’—That part of ‘An act to prevent 
the fraudulent transfer of personal property,’”’ ap- 
proved February 13, 1877, which makes it criminal to 
remove mortgaged property out of the county within 
which such property was at the time of the execution 
of the mortgage, held, unconstitutional, as not being 
expressed in the title of the act. The word “ trans- 
fer” is evidently used in its legal sense, and with ref- 
erence to its legal meaning. In Bouy. Law Dict. the 
word is defined to be *‘ the act by which the owner of 
athing delivers it to another person, with the intent 
of passing the righthe had init to the latter.”” And 
this definition is approved in Robertson v. Wilcox, 36 
Conn. 426. In Innerarity v. Mims, 1 Ala. 669, it is 
said: ‘‘ The term ‘transfer’ means to convey or pass 
over the right of one person to another, unless the 
general meaning is restrained or limited by something 
accompanying it.’’ SeealsoWinfieldAdjudged Words & 
Phrases. This being the meaning of the word, it is quite 
difficult to see how the title can be said to “clearly” 
express the subject of the act, for it cannot be success- 
fully maintained that the removal of property from 
one county to another is a “‘ transfer”’ of the property 
thus removed. Assuming that the title is sufficient to 
express the subject contained in that part of the act 
which refers to the sale, transfer or disposal of mort- 
gaged property, it must then be conceded that it ex- 
cludes all idea of removing property from one place to 
another, whatever the intent of the person causing the 
removal may be. As to the propriety of the clause of 
the Constitution, and the necessity of a strict com- 
pliance with its terms, it is not now necessary to speak, 
as it has been often held by this court, as well as by 
the courts of all other States having a similar consti- 
tutional provision, that it is mandatory, and must be 
obeyed,and that it isa wise provision,calculated to pre- 
vent surreptitious legislation by incorporating into a 
bill obnoxious provisions of which the title gives no 
indication. It follows that that part of the act which 
makes the removal of mortgaged personal property a 
crime is not within the purview of the title, and is 
therefore void. Boggs v. Washington Co., 10 Neb. 297; 
8.(.,4.N. W. Rep. 984; City of Tecumseh v. Phillips, 
5 Neb. 305: White v. City of Lincoln, id. 505; State ex 
rel. Lancaster Co., 6 id. 474. Matter of Thomason. 
Opinion by Reese, J. 

[Decided Aug. 20, 1884.1 





EJECTMENT — RAILROAD OCCUPYING LAND WITH 
OWNER’S CONSENT—SALE OF ROAD—GRANTEE TAKES 
TITLE.—R. was one of the original projectors of the 
0. & N. W. R., owned more than one-fifth part of its 
capital stock, was an active member of its board of di- 
rectors during the whole life of said corporation. In 
1869 the line of the road was laid out and established, 
and the first ten miles graded, passing over and occu- 
pyinga tract of land belonging to R. No objection 
was made by R. to the occupation of his land by said 
railroad track. In May, 1871, the first twenty-six miles 
of the railroad, including that part crossing the land of 
R., was conveyed by said railroad company by deed of 
trust to secure the payment of certain bonds therein 
described. In1878 the said deed of trust was fore- 
closed in equity, and the said railroad sold to satisfy 
the principal and interest due on said bonds. Defend- 
ant holds its title to said railroad under such sale. 
Afterward R. brought ejectment against the defend- 
ant to eject it from said Jand. Held, that such action 
could not be sustained. The rights of property, how- 
ever sacred, and guaranteed by the Coustitution and 
the laws, yet must be held and enjoyed in relation to 
the rights of others. While property in the possession 
of the owner may be kept and enjoyed by him with lit- 
tle or no respect to the wants or wishes of other peo- 
ple, yet when he once suffers it to pass from his own 
possession and control into that of others, either with 
or without consideration, the law limits him in the 
manner of repossessing himself of it,and this limita- 
tion can only be measured by the facts of each case as 
it arises. In the case of Right v. Beard, 13 Fast, 210, 
the law is stated in the syllabus as follows: ‘‘One who 
is put in possession upon an agreement for the pur- 
chase of land cannot be ousted by ejectment before his 
lawful possession is determined by demand of posses- 
sion or otherwise.” [t is also true that under the Con- 
stitution and laws of this State the assessment of dam- 
ages and payment or deposit of the amount is a condi- 
tion precedent to the vesting of the title, or of any 
right in the company to construct their road. But 
these conditions are susceptible of being waived, and, 
as said by Chief Justice Redfield in the case of McAu- 
lay v. Western Vt. R. Co., 83 Vt. 311: ‘‘In these great 
public works the shortest period of clear acquiescence, 
so as fairly to lead the company to infer that the party 
intends to waive his claim for present payment, will 
be held to include the right to assert the claim in any 
such form as to stop the company in the progress of 
the work, and especially to stop the running of the 
road after it has been put in operation, whereby the 
public acquire important interests in its continuance.” 
Whatever rights the plaintiff may have against the 
present plaintiff in error, growing out of this right-of 
way question, and whether he is estopped in pais to as- 
sert any orall of them, it seems clear to me that he is 
not entitled to a judgment that would enable him to 
sever a line of commerce which, by his assent, if not 
through his active agency in part, was constructed 
over the same property, and has enjoyed free passage 
over it for at least seven years. O. & N. R. W. R, Co. 
v. Redick. Opinion by Cobb, C. J. 

[Decided Aug. 20, 1884.] 


CONVERSION — TITLE NECESSARY — DAMAGES — 
BREACH OF CONTRACT.—A. purchased of B.seventy tons 
of hay, which was standing ina stack in a field con- 
taining over 106 tons; the hay to be delivered by B. in 
the city of P. No part of the hay was set off, desig- 
uated or delivered in the field. B. afterward delivered 
twenty tons to A. at P., after having it weighed as re- 
quired by the contract. Held, that A. did not ac- 
quire title te or possession of the fifty-five tons not de- 
livered, and that he could not maintain an action 
against C. for the conversion of the same. His rem- 
edy was by action against B. for damages resulting 
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from a failure to perform the contract. In Herrick v. 
Carter, 56 Barb. 41, the plaintiff sold and delivered to 
the defendant dry goods, which the latter agreed to 
pay for in nails at a certain price, to be delivered on or 
before a future day specified. The transaction was 
held not to be a purchase of nails, nor even an ex- 
change of dry goods for nails; but that the seller of 
the dry goods might recover for their purchase money 
with interest from the day it became payable. When 
any thing remains to be done by either or both par- 
ties to a contract of sale, before delivery, either to de- 
termine the identity of the thing sold, the quantity or 
the price, the contract, until such things are done, is 
executory merely, and the title does not vest in the 
purchaser. Wallingford v. Burr, 18 N. W. Rep. 67; 
Hale v. Huntley, 21 Vt. 147; Hudson v. Wier, 29 Ala. 
294; Stone v. Peacock, 35 Me. 385; Cunningham v. 
Asbbrook, 20 Mo. 553. Asa general rule the title to 
goods does not pass so long asany thing remaitis to be 
done to identify the goods, or to determine the quan- 
tity or quality, if the price depends upon such deter- 
mination. McClung v. Kelley, 21 Iowa, 508; Lingham 
v. Eggleston, 27 Mich. 324; Banchorv. Warren, 33 N. 
H. 183; Stephensv. Santee, 49 N. Y. 35. This action 
for conversion is in effect the common-law action of 
trover, and in order to maintain that action the plain- 
tiff must have had the actual custody of or some spe- 
cies of property, either general or special, in the prop- 
erty which is the subject of the action (Bertholf v. 
Quinlan, 68 Tl. 297; Barton v. Dunning, 6 Blackf. 209; 
Kennington v. Williams, 30 Ala. 361; Hickok v. Buck, 
22 Vt. 149), and hemustalso have an immediate right 
to the possession of the property. Clark v. Draper, 19 
N. H.419. It isclaimed by the plaintiff inerror that 
the defendant is estopped to set up his right to the 
hay under his conditional contract of sale to Howland 
for the reason that he did not make it known to the 
plaintiff before the purchase by the plaintiff. It would 
not be absolutely essential that the information should 
come directly from tbe defendant, if the plaintiff had 
knowledge of his rights before the purchase. As to 
whether he had that knowledge was a question for the 
jury to determine, there being some evidence from 
which it might be inferred; but in this case that ques- 
tion becomes unimportant, as it is well settled that 
the plaintiff must recover, if at all, upon the strength 
of his own title, and not upon the weakness of that of 
the defendant. Davidson v. Waldron, 31111 120; Mul- 
ligan v. Bailey, 28 Ga. 507; Zunkle v. Cunningham, 10 
Neb. 163. Holmes v. Bailey. Opinion by Reese, J. 
(Decided Aug. 20, 1884.] 


———__>__——_ 
CORRESPONDENCE. 


CODIFICATION. 


Editor of the Albany Law Journal: 

It is to the interest of the whole community, espec- 
ially of every lawyer and law student not having easy 
access to the large law libraries at the great centers, to 
advocate the adoption of the Civil Code as propused by 
David Dudley Field. 

One of the best things I have read withina twelve- 
month is ‘* An Answer to Mr. James C. Carter’s pam- 
phiet on the proposed Codification of our Common 
Law,” by Mr. Field, published in your journal, vol. 29, 
p. 127. It is multum in parvo, terse, and to the issue. 

The profession and the whole country owe Mr. 
Field adebt of gratitude for his labor, for his energy 
and his persistence in and his unyielding devotion to 
law reform and codification. 

But [I took up my pen to call your attention to the 
article on “Law” as it stands in the Encyclopedia 
Britannica,’ 8th edtion, written by John Ferguson 
McLennan, advocate. A republication of part or 











whole of Division III on law-making, particularly at 
Subdivision 11, on “* Judge—Legislation,’’ and the ob. 
jections to it, the three objections to codification, and 
the answers to such objections as therein stated, may 
be useful to lawyers who have not the voluminous 
work. You will find it at vol. 13, p. 267, of the quarto; 
21 vol. edition, Little, Brown & Co.. Boston, 1857. 

Prof. E. Robertson, the author of the law article in 
the 9th edition, 1882, treats mostly of the analytical 
ideas of the late John Austin and the writings and 
criticisms of Sir Henry Maine. It does not contain 
the matter above mentioned. 

January 24, 1885. oe ¢ 
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COURT OF APPEALS DECISIONS. 


THE following decisions were handed down Tues- 
day, Jan. 27, 1885: 

Judgment affirmed with costs—Solomon D. MeMil- 
lan, appellant, v. John B. Arthur, respondent.—Mo- 
tion for reargument denied with costs—Johnu Hayes, 
respondent, v. Forty-second Street and Grand Street 
Ferry R. Co., appellant.——Motion for reargument 
granted, as per order—Sherburne Shaw, respondent, v. 
New York, Lake Erie and Western R. Co. Motion 
to put cause on calendar granted without costs—Peter 
R. Kelly, respondent, v. Horace F. Burroughs, appel- 
lant; John W. Blauvelt, executor, etc., respondent, v. 
William B. Slocum, appellant.——Motion to dismiss 
appeal granted without costs—Sarah E. Nichols, ad- 
ministratrix, respondent, v. Charles F. MacLean, ap- 
pellant. Motion toadvance cause denied without 
costs— Oscar C. Ferris, respondent, v. William R. 
Spooner, assignor, ete., appellant; German American 
Bank of Buffalo v. Georgeanna J. Gunther. Motion 
to file certificate nunc pro tune denied without costs— 
In re Hulbert D. Stevens, law student. Motion as 
above granted without costs—-In re Alfred T. Britton, 
law student. —— Motion to discontinue and strike 
eause from calendar. Defendant’s motion denied 
without costs. On plaintiff's motion ordered that the 
cause be stricken from the calendar and appeal discon- 
tinued without costs—Richard H. Disosway, appellant, 
v. Jedediuh K. Hayward, respondent. Motion to 
put cause on calendar denied without costs—Daniel R. 
Lyddy, appellant, v. Long Island City, respondent. 
Order affirmed with costs—James Carney, respondent, 
v. John B. Thompson, appellant; Emily A. Kimball 
and others, respondents, v. Leonard Mapes and others, 
appellants; Amie Larner, respondent, v. Henry E. 
Farnsworth, appellant; John Statts, appellant, v. 
Thomas Garrett, respondent.— Appeal dismissed 
without costs—Josiah H. Burton, appellant, v. An- 
toinette W. Sherman, impleaded, etc. respondent. 

——$ 


NOTES. 


wR is au this about ‘‘the police and the spar- 
rers?’’ The police ought to be ashamed of med- 
dling with such innocent and interesting little birds. 
——Leonard A. Jones, the learned commentator on 
mortgages, has become one of the editors of the Ameri- 
can Law Review. Thecurrent number of the Review 
contains the following leading articles: The French 
Law of Marriage, by Edmund Kelly; The New Brit- 
ish-American Extradition Treaty, by Edwin F. 
Conely; The Rights and Duties of Corporations in 
Dealing with Stock held in a Fiduciary Capacity, by 
Francis B. Patten; Popular Errors in the Law of Con- 
veyancing, by C.G. Tiedeman; Liability of Municipal 
Corporations for Negligence, by H. E. Young.——We 
greatly regret to learn that Mr. Skinker, the reporter 
of the Missouri Supreme Court, has resigned his office- 
His labors commenced with volume 65, and have been 
marked by fidelity and intelligence. 
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CURRENT TOPICS. 


HE failure in New York city of the private 
banking house of John J. Cisco & Sonshows the 
necessity of some’ reform in the laws relative to 
banking, or else in the methods of private bankers. 
This house seems to have invested all its depositors’ 
money in several pet schemes which it thought well 
of, but which unfortunately went to the bad. The 
result is that the depositors’ money is jeopardized, 
and probably lost in whole or in part. Now bauk- 
ers have no moral right to use deposits for their 
private enterprises. What would be thought of 
Coutts in England if they were to put all their cus- 
tomers’ money in some crazy railway enterprise, 
which were to break down? Thishabit of the New 
York private bankers is open to criticism at the 
hands of the authorities. Within a few days a Cali- 
fornian has brought suit against another firm of 
bankers to compel them to take back certain securi- 
ties, which it is claimed they knew too much about 
before the sale. This charge is a corollary of the 
one we think Cisco’s failure entitles us to make on 
the latter’s methods. 


In a lucid and attractive treatise of fifty pages, 
Mr. F. W. Holls prints a paper, entitled ‘‘ Franz 
Lieber,” read by him in 1882 before the German 
Social Science Association. The text is a faithful 
reproduction of the excellent engraving which is 
prefixed. The opening sentences certainly strike 
too high a key. But the eulogy is moderated by 
facts honestly stated, and indulgence may well be 
claimed under the circumstances for a disposition 
to give to Dr. Lieber, the compiler and translator, 
credit which was in fact due to taste and skill 
rather than profound or original thought. Order 
No. 100 was an admirable piece of work; but Sew- 
ard, Stanton and Lincoln knew little and cared less 
for Grotius and Puffendorf, except as they could 
avert European complications by the pen (not the 
advice) of the German-American jurist, When a 
translation of the Conversations-Lexicon could be 
termed an Encyclopedia Americana, it is not sur- 
prising to learn that it was seriously proposed to 
control Bismark at Frankfort by a German com- 
pendium from Cushing’s Manual. Political Ethics 
and the noble thoughts ‘‘On Civil Liberty and Self 
Government ” however have exercised a wide and 
enduring influence in literary as well as political 
circles. But when the author of this vivid and in- 
teresting sketch concedes that Lieber’s admirers in 
Germany were few in number, and that no German 
house could be found to undertake the risk of pub- 
lishing a second book, it is evident that while 
Laboulaye termed him “‘ une des figures les plus 
originales parmi les jurisconsultes de notre temps,” his 
personality consisted rather in himself than in his 
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work. It was felt on the continent that he not 
only added no element to the metal which he ob- 
tained from the inexhaustible ruins of ancient jur- 
isprudence, but (except in the treatise On Civil Lib- 
erty) had not given to the mould a distinctive 
form. 





An injunction has at length issued to restrain the 
publication of Lord Lytton’s ridiculous love-letters, 
but inasmuch as the whole world has for several 
months been laughing at them and has now become 
tired of them, we see no use in the injunction ex- 
cept the matter of principle. It is very annoying 
to the surviving relatives of great men to have their 
letters published exhibiting their weaknesses and 
prejudices and vices. Great men can prevent this 
annoyance by not putting themselves on paper. We 
are not certain that it does any harm for the world 
to learn the real character of such men as Carlyle, 
Hawthorne and Lytton. Hawthorne stands the test 
of his own letters very well. Our respect for Carlyle 
is diminished, and for Lytton it is utterly destroyed. 
But after all we suppose that it is well enough to 
prohibit the‘unauthonized publication of such let- 
ters. It is only the putting the prohibition on the 
ground of sentiment that we object to. There is 
truth in letters as in wine, and it will never hurt 
the world to learn the real characteristics of those 
who have posed through life as its gods. 


We hasten to put ourselves on record as abhor- 
ring the late dynamite outragesin London. Assas- 
sination is never justifiable in national differences. 
The assassination of innocent men, women, and 
children is peculiarly abominable. In fact, the 
methods of the Irish assassins are almost as abom- 
niable asthe employment by the English govern- 
ment of Indians against the American colonists in 
the war of independence. Having thus briefly, but 
we trust sufficiently, recorded our opinion on the 
immorality of such warfare, we feel at liberty to 
add that the English have and will have no reason 
to find fault with the United States for not sup- 
pressing such outrages. It is utterly impracticable 
to do so—as impracticable as it was for Great Brit- 
ain to suppress Confederate privateering against 
our commerce in our late civil war. There is this 
difference however: while the dynamite outrages 
are regarded with universal horror and destestation 
in America, there was a great ard influential party 
in Great Britain who regarded our misfortunes in 
the civil war with delight and did all they could to 
assist and succor our enemies—as for example, sav- 
ing the crew of the Alabama. Our British cousins 
may depend upon it that we shall exhibit a great 
deal better spirit and act in a more decent practi- 
cal manner than they ever did in our times of trial. 
This is particularly addressed to the threatening 
English newspapers which would fain embroil the 
two countries. 


We have received a Memorial of the late Charles 





O’Conor, from the New York Law Institute, con- 
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taining an acknowledgment of his gift to them of 
twenty thousand dollars and the bound volumes of 
his Opinions and Cases, and certain silver testi- 
monials presented to him by lawyers and ladies in 
connection with the Forrest case. The paper does 
full justice to the admirable trials of Mr. O’Conor’s 
character. At the annual meeting of the New 
York City Bar Association, Mr. F. R. Coudert read 
a memorial of Mr. O’Conor, prepared by him at the 
request of the Association—an exhaustive and eu- 
logistic treatment of the subject, perhaps not exag- 
gerating the great lawyer’s good and grand quali- 
ties, but certainly conveying the impression that he 
was a nearly faultless and almost angelic person— 
which he certainly was not. Mr. O’Conor was cer- 
tainly guilty of one glaring public fault and mistake ; 
we mean his treatment of the Court of Appeals in 
the Tweed cases, and although we believe he sub- 
sequently invited the judges to dine with him, we 
never saw or heard of any public retraction of or 
apology for the accusation. If the lives of such 
men are to be studied as lessons, such things should 
not be glossed over. The admirable series of 


‘‘American Statesmen,” now in course of publica- 
tion, treats such matters very differently. 


Miss Becky Jones has now been in prison nine 
months for contempt, and it is high time that she 
should be delivered. Her contempt consisted in 
refusing to testify in the Hammersly will case, and 
reveal what she regarded as secrets of the family 
imparted to her as a servant. Any woman whocan 
hold her tongue nine month ought to be applauded 
rather than punished, especially when she is keep- 
ing a secret. Becky seems to be a harmless sort of 
‘‘crank.” Sheis not being punished, either, for 
she is living in luxury and enjoying herself. Really, 
we should say the public dignity has been sufficiently 
vindicated by her imprisonment. There is danger of 
her being forgotten, and left to die in prison, Per- 
petual imprisonment for contempt would be an ex- 
cessive punishment. The majority of murderers do 
not get so much as that. 


On the other hand, we have no sympathy with 
Edmund Yates, the editor convicted of a society 
libel. His appeal has been dismissed,and he has been 
consigned to Holloway prison, to undergo his sen. 
tence of four months’ imprisonment. <A telegram 
from London says: ‘‘ Orders to the governor of 
Holloway prison took effect to-day in reyard to 
Edmund Yates, the celebrated society editor. He 
is put on an allowance of half a pint of wine or one 
of malt liquor aday. Visits from friends must be 
arranged by the visiting magistrates, and he can 
receive only one newspaper daily. His letters will 
be regulated by the governor’s orders. He is to 
take exercise by himself in the first-class misdemean- 
ants’ ground, to rise at half-past six and retire at a 
quarter past nine. Rules may be relaxed by the 
medical authorities if his health suffers from the 
prison treatment.” He is evidently not suffering. 





His newspaper is being well advertised ; in fact, its 
circulation is daily increasing in consequence of his 
incarceration. He will be out in four months, ready 
and encouraged to publish and sell more libels of 
society. We think it would be fairer to make him 
and Becky exchange places—give Becky four 
months, and lock Edmund up until he should prom- 
ise not to do so any more. 


We have seen several very severe articles in the 
newspapers on the abuse df cross-examination, 
There is a great deal of public cant on this subject, 
The privilege is rarely abused except that lawyers 
are generally tedious in its exercise. Witnesses 
very frequently have the best of the encounter. We 
must say that so far from believing that there is any 
considerable warrant for these strictures, we have 
been repeatedly astonished at the good nature, pa- 
tience and magnaminity of cross-examining counsel, 
when dealing with obstinate, uncandid, prejudiced, 
stupid, evasive and tricky witnesses. As a general 
thing there is no witness so uncandid and tricky as 
an artless woman, and yet itis in respect to the 
cross-examination of women that counsel are most 
blamed. There are two sides of this question, as 
of every other, and it is well to hear the other 
side. 


The speaker of the Assembly of this State has an- 
nounced as the special committee on the Civil Code 
and Revision of the Statutes, Messrs. Scott, of Liv- 
ingston; Raines, of Ontario; Kruse, of Cattaraugus; 
Cole, of Schuyler; Ives,of New York; McClelland, of 
Westchester; Connolly, of Brooklyn. 


eS 


NOTES OF CASES. 


N connection with Crocker v. McGregor, 76 Me. 
282, ante, 23, read Lewis v. Eastern Railroad, 

60 N. H. 187, holding that on the question whether 
a locomotive engine emitting steam and standing 
near a highway crossing is an object dangerous to 
the public travel, as likely to frighten horses of or- 
dinary gentleness, evidence of other horses than the 
plaintiff's being frightened by locomotives and cars 
passing near the same crossing is not admissible. 
The court said: ‘‘ Evidence that other horses, 
driven by other persons at other times, had been 
frightened by the same or a similar object, or by 
a sound produced in the same or a similar manner, 
was admissible to show that the object or sound 
was dangerous to the public travel, as being more 
likely than otherwise to produce the result com- 
plained of. Darling v. Westmoreland, 52 N. H. 401; 
Gordon v. B. & M. Railroad, 58 id. 396. The case 
does not show that the evidence excepted to was 
that of other horses being frightened by the escape 
of steam from a locomotive, but by locomotives and 
cars passing upon the railroad near the place of the 
injury. In Darling v. Westmoreland, the plaintiff 
was permitted to show that other horses were fright- 
ened at the same pile of lumber which produced the 
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particular fright occasioning the injury. In Gor- 
don v. Railroad, evidence that other horses were 
frightened by the same ora like use of a locomo- 
tive as that which caused the injury, was admit- 
ted; and in Rowell v. Railroad, supra, evidence that 
locomotives scattered sparks and coals was decided 
to be competent and relevant on the question 
whether the particular fire was set by sparks or 
coals from a locomotive. In State v. M. & L. Rail- 
road, 52 N. H. 528, neglect of the engineer to give 
the warning whistle on approaching a highway 
crossing was made evidence on the question of the 
particular negligence, at a different time, alleged as 
the cause of the injury; and in Hall v. Brown, 58N. 
H. 93, the usage of railroad agents and servants in 
managing cars standing on or near a crossing was 
admitted to show the probable management of the 
same cars at the same place at the time in question. 
The evidence excepted to was not evidence of other 
horses’ being frightened at the sound of escaping 
steam, nor at the sight of the vapor produced by it. 
Evidence of fright produced in horses by the 
sight or sound, on sight and sound, of a_loco- 
motive and cars passing on a railroad, could 
not be evidence on the question of whether 
or not the plaintiff's horse at another time was 
was frightened at the sound of steam escaping from 
alocomotive stationary on the track. Nor could 
the defendants’ negligence in managing a locomo- 
tive and cars moving on the railroad, at or near a 
crossing, be evidence of negligence or mismanage- 
ment in respect tc steam escaping from a locomotive 
not moving. The facts shown by the excepted evi- 
dence were too valike those alleged in the declara- 
tion to be evidence of negligence in the particular 


case. 


in Roberts v. Noyes, 76 Me. 590, it is held that 
although a bailee is not permitted to dispute the 
title of his bailor, he may show that the bailor 
has assigned his title to another, since the property 
was intrusted to him. If legally assigned, and the 
bailee has notice of the fact, the bailee must account 
to the assignee. The rule that a bailee should not 
attorn to a stranger does not apply; the assignee is 
not a stranger. The court said: ‘‘The defendant 
invokes the rule of law, that an agent in possession 
of his principal’s property is not permitted to dis- 
pute the principal’s title thereto; that he cannot be 
converted into a trustee for a third person by a 
mere notice of his claim; that he cannot affect the 
principal’s rights by an attornment to a stranger; 
and that an action of money had and received can- 
not lie in such case by a third party. All of which 
is true but misapplied. The plaintiff does not set 
up an independent and hostile claim as a stranger 
or third party. He claims under Mrs. Rounds, and 
not adversely to her original right. He claims that 
her right has become his; that thereby her trustee 
has become his trustee; and that the privity be- 
tween her and her agent has been transferred to 
him. The plaintiff could not dispute Mrs, Rounds’ 
original title, but he can show that it was assigned 





tohim. Itis clear from all the authorities that 
while a bailee cannot dispute the title of his em- 
ployer, he can show that since the bailment it has 
been assigned to another. The allegiance of the 
vassal was to defend the castle of his lord against 
outside foes, and not against itself. The present is 
only the common case of the assignment of a fund 
or claim in the hands of the agent or attorney of - 
the assignor. A question arising between the as- 
signor and assignee, each makiug a demand 
upon the trustee or stakeholder, the defendant 
could have saved himself from all risk, and from 
costs, by sending the contestants into equity upon a 
suit of interpleader. Having espoused the side of 
the assignor he took the consequences attached. No 
sufficient defense has been established against the 
claim of the assignee. Marvin v. Elwood, 11 Paige. 
365; Smith v. Hammand,6 Sim. 10; 3 Pom. Eq. 
Jur., § 1327, and cases in note; 2 Story Eq. Jur., § 
817; Exchange Bank v. McLoon, 73 Me. 498.” See 

judd v. Montanye, 38 Wis. 511; 8. C., 20 Am. 
Rep. 25. 

In Vehue v. Mosher, 76 Me. 469, the plaintiff re- 
covered judgment for a farm mortgaged to another, 
who assigned the mortgage to him. The mortga- 
gor, during the sixty days before the conditional 
became a final judgment, sold manure, previously 
made upon the place in the usual course of hus- 
bandry, to the defendant, who during that period 
entered the premises and carried the manure away. 
Held, that the plaintiff can maintain an action of 
trespass guare clausum fregit against the defendant 
therefor. The court said: “The defendant con- 
tends that trespass guare clausum cannot be main- 
tained against him for the act. The position is 
that the action does not lie against the mortgagor, 
and therefore not against one licensed by the mort- 
gagor to enter the premises. We think the action 
lies against the defendant, and would lie against 
the mortgagor had he done the same act. There is 
no intimation that the assignee of the mortgagee 
was not entitled to an immediate possession, though 
he was for a time postponed in getting possession 
by legal process. The action (quare clausum fregit) 
lies by mortgagee against mortgagor for strip and 
waste. The mortgagor is not liable in the action 
for using the premises, the possession of which is 
not taken by the mortgagee, but may be sued in 
quare clausum for abusing them in certain ways. A 
mortgagor in possession, before entry by the mort- 
gagee, may lawfully cut and remove grass growing 
upon the land. Hewes v. Bickford. 49 Me. 71. He 
may take the rents and profits. He may cut fire- 
wood for use upon the premises. Hapgood v. Blood, 
11 Gray, 400. He cannot cut and remove trees fit 
for timber in the market. Page v. Robinson, 10 
Cush. 99. He cannot remove a building. Cole v. 
Stewart, 11 id. 181. Nor remove fixtures from a 
building. Smith v. Goodwin, 2 Me. 173. He is lia- 
ble in quare clausum for any act causing substantial 
and permanent injury. Removing the manure in 
this case was of the same kind of injury and waste 
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as removing trees or buildings or house-fixtures. 
Manure, situated as this was, is itself a fixture.” 
See Chase v. Wingate, 68 Me. 204; 8.C., 28 Am. 
Rep. 36. 


COMMON WORDS AND PHRASES. 


MOLUMENTS.—In Apple v. County of Craw. 
Jord, Pennsylvania Supreme Court, February, 
1884, it was held that the compensation allowed to 
the sheriff for boarding prisoners is one of the 
‘‘emoluments ” of his office, which may not be in- 
creased or diminished during his term. The court 
said: ‘‘ The boarding of the prisoners was certainly 
one of his official duties imposed upon him by law. 
For the performance of this duty he was entitled to 
receive a compensation, which was definitely fixed 
by law at the time of his election. While this com- 
pensation could hardly be called a salary, it seems to 
us that it 1s included within the larger and broader 
term ‘emolument.’ In Webster’s Unabridged Dic- 
tionary the word ‘emolument’ is thus defined: 
‘The profit arising from office or employment; 
that which is received as a compensation for ser- 
vices, or which is annexed to the possession of of- 
fice, as salary, fees and perquisites; advantage; 
gain, public or private.’ We think the word imports 
more than the word ‘salary or fees,’ and because 
it 18 contained in the Constitution in addition to 
the word salary, we ought to give it the meaning 
which it bears 1n ordinary acceptation. By the defi- 
nition above given it imports any perquisite, advan- 
tage, profit or gain arising from the possession of 
office.” 

Horsg.—A jackass is a “ horse” within a statute 
of exemption. Robinson v. Robertson, Texas Su- 
preme Court, June, 1884. The court said: ‘‘ This 
rule of liberal construction of exemption laws has 
prevailed in our State from the earliest decisions 
down to the present time. Thus in Cobbs v. Cole- 
man, 14 Tex. 594, under the exemption of a ‘ horse,’ 
it was held that a bridle, saddle, stake-rope and 
martingales were exempt. In Rodgers v. Ferguson, 
82 Tex. 5838, 1t was held that the word ‘wagon’ in 
the exemption statute included ail four-wheeled ve- 
hicles for whatever use employed. In Anderson v. 
McKay, 30 Tex. 186, 1t was held that lumber which 
was destined for the erection of a house upon land 
claimed as a homestead might, under certain cir- 
cumstances, be regarded as a part of the homestead, 
and therefore exempt. In Allison v. Brookshire, 38 
Tex. 199, it was held that a ‘mule’ was included 
in the exemption of a ‘horse.’ In Alexander v. Holt, 
59 Tex. 205, growing crops upon a homestead are 
held to be exempt as a part of the homestead. 

* %* * In Tennessee, Richardson v. Duncan, 2 
Heisk. 220, 1t has been held that a jackass is a horse 
within the meaning of the exemption statute of that 
State; which statute as to the question here in- 
volved is similar toourown. * * * Weare of 
the opinion that a fair and liberal construction of 
our exemption statute includes within the meaning 
of the word ‘horse’ the animal of the same genus 





called the ‘ass ’—the jackass being the male of this 
species. Butit is urged that this construction will 
not do unless 1t appears that the animal 1s used asa 
horse; that 1s, used for riding, ploughing, and 
other such useful and necessary purposes for 
the benefit of the family. That if he 1s used merely 
for breeding purposes he is not within the spirit of 
the law, and 1s not exempt. We cannot so inter- 
pret our statute. Itis not required by the terms of 
the statute, as it1s im Alabama, for instance, that 
the horse exempt must be a work horse. Allman y, 
Gann, 29 Ala. 240. Nor are the horses exempt un- 
der our statute exempted for specific uses, as in the 
California statute. Robert v. Adams, 38 Cal. 883, 
Our exemption is general, unrestricted and uncon- 
ditional and unlimited as to the value of the ani- 
mals, It extends to all classes of of our citizens, It 
includes the valuable trotter or racer worth thou- 
sands of dollars, as well the comparatively valueless 
Mexican pony; the magnificent span of horses 
driven by the wealthy man as well as the broken- 
down hacks of the poor laborer. Such 1s the law of 
this State. Whether it be just, equal and wise, or 
unfair and inequitable, 1s not for us to determine, 
It 1s very true that under the construction of the faw 
a debtor may invest alarge sum of money 1n two val- 
uable stallions or jackasses, and in this way defraud 
his creditors. He may do the same thing, on a 
much larger scale, with his homestead. He may 
invest an unlimited amcunt in a homestead, and 
from a hundred thousand dollar palace bid de- 
fiance to his hard-working, poverty-stricken cred- 
itors. So itis no argument against our construe- 
tion of the law to say that 1t 1s not mght because it 
will allow a debtor to invest all his means in a 
couple of fine-blooded jackasses and live 1n luxury, 
not from the proceeds of their services as agricul- 
tural animals, but from their services as foal-getters, 
while his creditors are perhaps suffering for the pit- 
tance which he honestly owes them.” 

ROADWAY, ROADBED.—Steamers used by a rail- 
road company in transporting freight cars across 
water intervening between the termini of the tracks, 
are not taxable as part of the ‘‘ roadway ” or “ road- 
bed.” City and County of San Francisco v. Central 
Pac. R. Co., 63 Cal. 467. The court said: ‘It is 
equally as clear that they are not rails or rolling 
stock. These words are to be construed according 
to their ordinary and popular meaning, and we do 
not think that 1t would be contended that rails or 
rolling stock in their ordinary and popular signif: 
cation include the steamers above mentioned. Are 
they then embraced within the words roadway of 
roadbed in the ordinary and popular acceptation of 
such words as applied to railroads? These two 
words, as applied to common roads, ordinarily meaa 
the same thing, but as applied to railroads theit 
meaning is not the same. The roadbed referred to 
in section 10, in our judgment, is the bed or found- 
ation on which the superstructure of the railroad 
rests. Such is the definition given by both Worces 
ter and Webster, and we think it correct. The 
roadway has a more extended signification as ap- 








THE ALBANY LAW JOURNAL. 


105 











plied to railroads. In addition to the part denomi- 
nated roadbed the roadway includes whatever space 
of ground the company is allowed by law in which 
to construct its roadbed and lay its track.” 

GuNPOWDER.—Fireworks are not ‘‘ gunpowder. ” 
Tischler v. California Farmers’ Mut. Ins. Co., Cali- 
fornia Supreme Court, November, 1884. The court 
said: ‘‘It remains to be considered whether the fire- 
works kept by the plaintiff rendered void the policy 
under that provision of it prohibing the keeping or 
use on the premises of ‘gunpowder.’ Defendant 
introduced no testimony tending to show of what 
the fireworks were composed. They may be com- 
posed of various combustible materials—usually, we 
believe, of preparations of gunpowder, sulphur, and 
some other inflammable material or materials. But 
although gunpowder may be, and usually is, one of 
the constituents of fireworks, it by no means follows 
that ‘fireworks ’ are ‘gunpowder.’ The latter is ‘a 
mixture of saltpetre, sulphur and charcoal, sepa- 
rately pulverized, then granulated and dried.’ It 
was the mixture called gunpowder which, along 
with phosphorus, camphene, gas and chemical oils, 
the plaintiff was, by the policy in question, prohib- 
ited from keeping or using onhis premises without 
the written consent of defendant, under penalty 
of rendering the policy void.” 

REASONABLE DouBT.—In State v. Rounds, 76 Me. 
123, it is said: “Mr. Bishop (1 Crim. Proc., § 1094) 
says: ‘There are no words plainer than reasonable 
doubt, and none so exact to the idea meant. 


Hence some judges, it would seem, wisely decline 
attempting to interpret them to the jury. Negative 
descriptions may be safe, and perhaps helpful; as 
that it is not a whimsical or vague doubt or con- 


jecture, not an impossibility, * * * but it is a 
reasonable doubt.’ It is not an unreasonable doubt. 
The very term implies that there may be doubts not 
reasonable or rational. It cannot be a merely pos- 
sible doubt, for any thing relating to human affairs 
may be insome way subject to possible doubt. It 
is such an actual and substantial and well-founded 
doubt as would be entertained by a reasonable and 
conscientious man—‘ such a doubt that the reason for 
itcan be examined and discussed.’ In State v. 
Reed, 62 Me. 129, the following was decided to be a 
correct definition: ‘It is a doubt which a reasona- 
ble man of sound judgment, without bias, preju- 
dice or interest, after calmly, conscientiously and 
deliberately weighing all the testimony, would en- 
tertain as to the guilt of the prisoner.’ It is not 
enough to establish merely a probability of guilt. 
The rule requires that the guilt shall be estab- 
lished to a reasonable, but not an absolute, demon- 
strative or mathematical certainty. * * * 

In the present case the learned judge who presided 
at the trial went still further toward the outer circle 
of judicial limits, and said to the jury that ‘the law 
only requires that degree of certainty in the minds 
of jurors before rendering a verdict of guilty, as 
would exist in their minds in coming to a conclu- 
sion on matters of grave interest and importance to 





themselves.’ This exposition of. reasonable doubt 
is strenuously objected to by the counsel for re- 
spondent. This definition is substantially in the 
words of Lord Tenterden in a capital case long ago 
and has been frequently used by judges since. See 
3 Greenl. Ev. (13th ed.), §29n. Of this definition 
Mr. Bishop, in section of Criminal Procedure before 
cited, says: ‘If there were no doubt of its accuracy, 
it might in some circumstances, to some minds, be 
helpful; yet on the whole it is less clear than the 
phrase it would explain.’ But its correctness is de- 
nied by five or six of the State courts. Still it has 
been approved by as many other courts. See cases 
cited by Mr. Bishop. See also Howser v. State, 5 
Ga. 78. Standing alone, the phrase seems to be 
rather an inadequate and unsatisfactory definition. 
The trouble with it is that with all men their own af 

fairs do not necessarily receive the same consideration 
which they should bestow as jurymen upon the in 

terests of others. But in the case at bar other defi- 
nition of reasonable doubt was added. The further 
instruction was that ‘a reasonable doubt is a doubt 
arising in the mind for which some fair, just reason 
can be given.’ This the jury could very well under- 
stand. The other phrase is too much objected to by 
many respectable courts to commend its adoption 
into judicial use. The rule of reasonable doubt was 
itself settled upon to rid the law of a great variety 
of loose and confused definitions and phrases which 
had been from time to time adopted by different 
judges to express the judicial idea.” 

Piyrne.—A vessel never in the State except oc- 
casionally to receive or discharge cargo, is not “ ply- 
ing in waters of the State.” City and County of 
San Francisco v. Talbot, 63 Cal. 485. The court said: 
‘«*Plying,’ when used in the connection that it is 
here, is a nautical phrase, which is defined by Web- 
ster as follows: ‘To make regular trips; as a vessel 
plies between the two places.’ It might well be 
urged that a vessel making regular trips between 
any port in California and some port outside of Cali- 
fornia, was ‘plying in part in the waters of this 
State.’ But can that be properly said of a vessel 
which sails out of a port outside of this State ‘to 
various ports and countries in the regular course of 
commerce, transporting lumber and other freight,’ 
and touching at the port of San Francisco tran- 
siently in the course of her voyages, and ‘only long 
enough to take in and discharge cargo?’ ‘Plying’ 
implies regularity, and is not the term used to ex- 
press the character of the irregular and transient 
visitations of a ship to a port in the course of her 
voyage to various ports. In that case a vessel is 
said to touch at each of the ports which she visits, 
A vessel plies between two places—she may touch 
at many.” 

M1.x.—This includes skimmed milk. Lane v. Col- 
lins, Q. B. Div., December 16, 1884. The London 
Law Journal says: ‘All language has a tendency to 
deteriorate, but that is no reason why respectable 
words like ‘milk’ should have a push down hill 
given them by persons in authority. This is what 
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has happened in the case of Lane v. Collins, noted 
in this week’s Notes of Cases. The Adulteration 
Act, 1875, requires under penalties that articles of 
food sold shall be of ‘the nature, substance and 
quality’ of the article demanded, and Mr. Justice 
Day and Mr. Justice Mathew decide that when 
‘milk’ is asked for the statute is sufficiently complied 
with if skimmed milk is supplied—that is to say, 
milk sixty per cent deficient in butter-fat. Skimmed 
milk, they lay down, is the milk of commerce, but 
the question is whether it is the milk of language. 
We venture to maintain that ‘milk’ means the milk 
of the cow, and that those who want cow’s milk do 
not use a negative and ask for ‘unskimmed milk.’ 
The impetus now given to the decline of language 
in the interests of commerce may carry us far. If 
we ask for ‘coal,’ we are not entitled to coal as it 
comes from the pit, but must be satisfied with dregs 
from which, in the words of the play, all ‘the knob- 
bly ones’ have been picked out. If we ask for 
strawberries, we must put up with a basket of leav- 
ings with a few big fruit at the top. If we ask for 
wine we must, on the authority of those learned 
judges, be content to drink—horrescimus—the claret 
of commerce.” 

MANUAL LABOR.—In Morgan v. London General 
Omnibus Co., Ct. App., 13 Q. B. Div. 882, it was 
held that an omnibus conductor is not engaged in 
“manual labor.” Brett, M. R., said: ‘‘ He does 
not lift the passengers into or out of the omnibus; 
it is true that he may help to change the horses, but 
his real and substantial business is to invite persons 
toenter the omnibus, and to take and keep for his 
employers the money paid by the passengers as their 
fares; in fact he earns the wages becoming due to 
him through the confidence reposed in his hon- 
esty.” 

Pusuic pLace.—In Reg. v. Wellard, C. C. Res., 
51 L. T. Rep. (N. 8.) 604, it was held that a convic- 
tion of indecent exposure of the person in a public 
place was valid, although the place was one to which 
the public had no legal right of access. Coleridge, 
C. J., observed: ‘‘There is a difficulty to my mind 
certainly in giving an affirmative definition as to 
what is a public place, but I am by no means certain 
that the publicity of the spot where the offense 
takes place has any thing to do with it. This how- 
ever is clear, that what is a public place will vary 
from time to time; that is to say, that a place may 
be a public place at one time for the purpose of 
having an offense committed in it, and may not be 
a public place at another time for that purpose. 
The question is whether at the time the offense is 
committed the place is a public place in the natural 
and ordinary sense of the term. In Fer v. Crun- 
den, 2 Camp. 89, McDonald, C.- B., points out in a 
short, and if I may say so, good judgment, the ob- 
vious sense of what I have been endeavoring to give 
asmy opinion. There it appeared that on a Sunday 
afternoon the defendant had bathed opposite the 
East Cliff at Brighton, undressing and dressing him- 
self upon the beach; that till within a very few 





years of the commission of the offense there were no 
houses near this spot, and when Brighton was a 
fishing village whole regiments of soldiers used to 
bathe there at the same time; that at the time the 
offense was committed there was a row of houses 
erected on the cliff, from the windows of which the 
defendant might be distinctly seen as he undressed; 
and when Brighton grew up, that which was before 
a place where bathing could take place without any 
observation became a place where it could not so 
take place, and the lord chief baron says: ‘ Nor 1s 
itany justification that bathing at this spot might a 
few years ago be innocent. For any thing that I 
know aman might a few years ago have harmlessly 
danced naked in the fields beyond Montague House, 
but 1t will scarcely be said by the learned counsel for 
the defendant that any one might now do so with im- 
punity in Russell square. Whatever place becomes the 
habitation of civilized men, there the laws of decency 
must be enforced,’ That appears to be exceedingly 
good sense, and to be a guiding statement of the 
law which may fully guide us in this case. Here 1s 
a place which persons, though they may be legal 
trespassers, do go upon, and no one interferes with 
them. In a place therefore where the public go 
without interference, a man takes seven or eight lit- 
tle girls and exposes himself to them, Iam of opin- 
ion that the prisoner exposed himself indecently in 


a public place.” 
ee wane 


PRESUMPTION OF MARRIAGE. 
I. 

N many cases, in which the question of the exist- 
ence of the marital relation between two parties 
is presented, 1t is found impossible to adduce direct 
evidence of an actual marriage. It then becomes im- 
portant to determine what other evidence is compe- 
tent upon the point, and what facts and circumstan- 
ces will suffice to create a presumption of marriage. 
What facts will justify a court or jury in inferring asa 
matter of fact that a valid marriage contract has act- 
ually been made between two persons isa question 
that appears to be involved in a considerable obscurity 
and uncertainty, owing to the diversified circumstan- 
ces under which that question has been presented in 
different cases, and also to the different phases of liti- 
gation in which it has been before the courts. The 
same rules do not obtain in all legal proceedings in 
which the fact of a marriage becomes material. In 
some proceedings, as in criminal prosecutions for 
bigamy orin civil suits for criminal conversation 
strict proof is required. The marriage can be estab- 
lished by only direct evidence. In other proceedings 
greater latitude is allowed the party on whom it is in 
cumbent to prove a marriage, in both the quality and 
the quantity of the evidence he must produce to sus- 
tain the burden of proof resting upon him. The want 
of harmony between the adjudications on this branch 
of jurisprudence is however more apparent than real. 
A careful review and analysis of the reported cases on 
the subject will eliminate from them much of this 

seeming conflict. 

With the exception of prosecutions for bigamy, 
adultery and incest, and suits for criminal conversa- 
tion, and possibly one or two other proceedings whick 
will be hereafter more particularly referred to, the au- 
thorities all agree that cohabitation and reputation are 
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sufficient facts on which to warrant a finding of mar- 
riage. 1 Bish. on Mar. and Div., §§ 434, 435, 436, 437, 
442, 443, and cases cited; Betsinger v. Chapman, 88 N. 
Y. 499. 

On principle it would seem to be the correct doc- 
trine, that such evidence of marriage is competent in 
only those proceedings in which from the nature of 
the case it is impossible to produce direct and positive 
proof. This consideration appears to have governed 
the court in Collins v. Collins, 80 N. Y.1. The ques- 
tion of the existence of a marriage arose on an appli- 
cation for alimony in an action for divorce. It ap- 
peared that at the time plaintiff and defendant were 
married, plaintiff had a husband living. There was 
no evidence of an actual marriage with defendant 
after the death of the former husband. The court re- 
fused to grant the application for alimony on the 
ground that the marriage had not been established, 
saying at page 10: ‘‘The onus however is upon the 
plaintiff to establish with at least a reasonable degree 
of certainty that she is the wife of the defendant, and 
it would seem that sbe should produce the best evi- 
dence in her power. She is a competent witness to 
prove the factof marriage, and if any new mar- 
riage contract was entered into between her 
and the defendant, after the death of her first 
husband, she should have alleged it.” The doc- 
trine of this case should have universal application in 
all proceedings in which it is possible to prove the mar- 
riage by the testimony of one or both of the alleged 
married parties. But this is far from being true. In 
numerous cases it has been held that marriage may be 
shown by cohabitation and repute during the life of 
the very persons whose marital relations are in dis- 
pute, orduring the life of one of them. It may be 
proved inthis mannerin an action brought by hus- 
band and wife jointly. Crozier v. Gano, 1 Bibb, 257; 
Hammick vy. Bronson, 5 Day, 290; Boatman v. Curry, 
25 Mo. 433. Soin actions against husband and wife, 
Pettingill v. McGregor, 12 N. H. 179; Jenkins v. Bis- 
bee, 1 Edw. Ch. 377; Newburyport v. Boothbay, 9 Mass. 
414. Sowhere a woman seeks as widow to recover 
dower, or as widow claimsto inherit her alleged hus- 
band’s property. Young v. Foster, 14.N. H. 114; Sell- 
man v. Bowen, 8 Gill. & J. 50; Chambers v. Dickson, 2 
S. & R. 475; Pearson v. Howey, 6 Halst. 12; Stevens v. 
Reed, 37 N. H. 49; Fleming v. Fleming, 8 Blackf. 234; 
Strover v. Boswell, 3 Dana, 232; Graham v. Law, 6 U. 
C. C. P. 456. So where one sought to recover as heir 
of his brother during the life of the father. Fleming v. 
Fleming, 4 Bing. 266. 

Where a presumption of marriage has once arisen 
from a cohabitation, apparently matrimonial, it can 
be overthrown by only the most cogent proof. Hynes 
v. McDermott, 91 N. Y. 451, 459; Morris v. Davies, 5 Cl. 
& Fin. 163; Piers v. Piers, 2 H. L. Cas. 381. 

In Morris v. Davies, Lord Lyndhurst said, in speak- 
ing of this presumption: ‘‘The presumption of lawis 
not lightly to be repelled. It is not to be broken in 
upon or shaken by a mere balance of probability. The 
evidence for the purpose of repelling it must be strong, 
distinct, satisfactory and conclusive.”’ 

In Hynesv. McDermott, the Court of Appeals de- 
clared: ‘‘ The presumption of marriage from a cohabi- 
tation apparently matrimonial, is one of the strongest 
presumptions known to the law. This is especially 
true in acase involving legitimacy. The law pre- 
sumes morality and not immorality, marriage and not 
concubinage, legitimacy and not bastardy. Where 
there is enough to create a foundation for the pre- 
sumption of marriage it can be repelled only by the 
most cogent and satisfactory evidence.” 

Marriage cannot be established ‘by mere proof of 
cohabitation and repute, or in fact by any evidence 





short of evidence of an actual marriage in any of the 
following cases: 

In prosecutions for bigamy or polygamy People-v. 
Humphrey, 7 Johns. 314; Clayton v. Wardell, 4 N. Y. 
230; S. C., 5 Barb. 214; Case v. Case, 17 Cal. 598; Zru- 
man’s case, 1 East P. C. 470; for adultery, Wedgwood’s 
case, 8 Greenl. 75; Commonwealth v. Norcross, 9 Mass. 
492; State v. Hodgskins, 19 Me. 155; far incest, State v. 
Roswell, 6 Conn. 446; State v. Roswell, 6id. 446; and 
for loose and lascivious cohabitation, Commonwealth 
v. Littlejohn, 15 Mass. 163; see Hopper v. State, 19 Ark. 
143. Soina civil action for criminal conversation, 
Morris v. Miller, 4 Burr. 2057; S. C.,1 W. Bl. 632; Birt 
v. Barlow, 1 Doug. 171; Hemmings v. Smith, 4 id. 
33; Catherwoodv. Caslon, 183M. & W. 261; Dann v. 
Kingdom, 1 Thomp. & Cook, 492. Whether in an ac- 
tion for divorce on the ground of adultery the mar- 
riage can be established by cohabitation and repute 
seems to be involved in some uncertainty. But the 
decided preponderance of authority isin favor of the 
sufficiency of such evidence. Purcell v. Purcell, 4 
Hen. & Munf. 507,512; Morris v. Morris, 20 Ala. 168; 
Wright v. Wright, 6Tex. 3; Trimble v. Trimble, 2 Ind. 
76; Harman v. Harman, 16 Ill. 85; Hitchcox v. Hitch- 
cov, 2 W. Va. 435; Burns v. Burns, 13 Fla. 369, 
380. 

In Collins v. Collins, 80 N. Y. 1, the New York Court 
of Appeals appeared to favor the doctrineof strict 
proof. The court refused to apply the rule of proof by 
cohabitation and repute. The evidence showed that 
the parties alleged to be husband and wife had lived 
together as such from the death of the wife’s former 
husband in 1856 down to1868. But the court decided 
that the marriage was not sufficiently proven to en- 
title the wife to alimony, although it expressly recog- 
nized the principle that that fact would have been 
sufficient to establish a marriage in any other civil 
proceeding, excepting of course an action for criminal 
conversation. The court seems to have based its de- 
cision on the very satisfactory ground that the wife 
must prove the marriage by the best evidence within 
her power; in other words that she must swear to it 
herself. This principle ought to be conclusive on the 
point without assigning further reasons for the doo- 
trine. But singular as it may appear, the courts in all 
the cases above cited have invariably ignored this 
fatal objection to the doctrine they promulgate. The 
parties themselves being competent witnesses to prove 
the marriage, cohabitation and repute are subject to 
the unanswerable objection that they are not the best 
evidence of which the case in its nature is susceptible. 
The leaning of the court in Collins v. Collins toward 
the rule requiring direct evidence of marriage isshown 
by the following language; ‘Although as a gen- 
eral rule for ordinary purposes, actual marriage may 
be presumed from matrimonial cohabitation and the 
acknowledgments of the parties that they are husband 
and wife, there are casesin which direct evidence of 
marriage is required. The cases generally mentioned 
as calling tor such direct proof, as contradistinguished 
from mere proof of matrimonial cohabitation, recog- 
nition and general reputation,are prosecutions for big- 
amy and actions for crim. con. But many others are 
mentioned in the authorities, and some of them lay 
down the proposition generally that direct evidence 
is required in all criminal or quasi criminal prosecu- 
tions, or actions founded on the relation of marriage; 
and in others it is said that when the violation of the 
relation of husbandand wife coustitutes the guilt of 
the accused, such relation must be proved by direct 
evidence. * * * The question is too important to 
render it proper to determine it finally on a mere mo- 
tion for alimony. The onus however is upon the plaint- 
iff to establish with at least a reasonable degree of 
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certainty that she is the wife of the defendant, and it 
would seem that she should produce the best evidence in 
her power.” To same effect Eldis v. Ellis, 11 Mass. 92. 
The reason that underlies the doctrine of the pre- 
sumption of marriage from a cohabitation apparently 
matrimonial, is that the law will presume morality 
and innocence rather than immorality and guilt. 
Where therefore the effect of raising a presumption of 
marriage from cohabitation and repute would, 
although it would exouerate the parties from the 
charge of immorality in the particular case, be to in- 
volve one of them in an immoral relation with another 
or render him or her guilty of a crime, the cohabita- 
tion creates no presumption, and is therefore uo evi- 
dence of marriage when standing alone. If it can be 
shown that during the continuance, or prior, or subse- 
quent to the cohabitation between the parties, one of 
them cohabited with onother person, the law will not 
presume that the cobabitation in question was matri- 
monial, for that would necessarily render the other 
cohabitation meretricious, unless alegal dissolution of 
the former cohabitation by death or divorce, can be 
shown before the inception of the latter. As the law 
canuot in such cases presume inuocence in one case 
without rendering one of the parties guilty morally or 
criminally in another case, it will not presume a mar- 
riage from either cohabitation. The authorities on 
this point are uniform. Breakey v. Breakey, 2 U. C. 
Q. B. 349, 358; George v. Thomas, 10 id. 604; Chamber- 
lain v. Chamberlain, 71 N. Y. 423. 

In George v. Thomas the court decided that the pre- 
sumption of marriage from cohabitation is rebutted 
by the woman's having lived with another man in 
such a manner as to create the same presumption of a 
marriage with him. 

In Chamberlain v. Chamberlain the court held that 
the inference of a marriage from an apparently mat- 
rimonial cohabitation was overcome by the subse- 
quent actual marriage of the alleged husband with 
auother woman during the life-time of the woman 
with whom he had so lived. Precisely the same doc- 
trine was enunciated in Clayton v. Wardell, 5 Barb. 
214; S. C., 4. N. Y. 230; Taylor v. Taylor, 1 Lee, 571; 8. 
C., 2 Eng. Eq. 290; Wheeler v. McWilliams, 2 U. C. Q. 
B. 77; 8. C., 3 id. 165. 

The principle that lies at the foundation of this last 
doctrine is that the presumption of innocence in the 
one case would render the party guilty of bigamy, and 
thus the courts wouldin effect presume a greater 
guilt than that which they would raise the presump- 
tion to obviate. The authorities are numerous to the 
effect, that 1 all cases where the consequence of pre- 
suming innocence in the particulur case is that 
another guilt, moral or legal of an equal or greater de- 
gree is fastened upon one of the parties, the ordinary 
rule of the presumption of a marriage will not obtain, 
but that direct evidence of the alleged marriage 
must be adduced. Jones v. Jones, 45 Md. 144; 
48 id. 391; Poultney v. Fairhaven, Brayton (Vt.), 
185; Houpt v. Houpt, 5 Ohio, 539; Fosterv. Hawley, 8 
Hun, 68; see also 1 Bish. on Mar. & Div., §§ 444 to 447; 
Blanchard v. Lambert, 43 lowa, 228; Harrison v. Lin- 
coln, 48 Me. 205; Stevens v. Joyal, 48 Vt. 291; Hill v. 
State, 41 Ga. 484; Williams v. State, 44 Ala. 24. 

In Weinberg v. State, 25 Wis. 370, the defendant was 
indicted for bigamy. To sustain the charge it was 
necessary to prove a marriage iu Prussia. By thelaw 
of that country a marriage to bevalid must be en- 
tered into as a civil contract before a civil magistrate. 
A religious solemnization of a marriage is forbidden 
under severe penalties until the contract has been 
duly made before a civil magistrate. The only evi- 
dence of the Prussian marriage was the religious 
svlemnization. This of course was not sufficient of 





itself to establish the marriage; but it was argued that 
as the performance of the religious ceremony without 
a previous valid marriage by a civil magistrate would 
render all concerned guilty of crime, such marriage 
must be presumed to have been duly entered into be- 
fore the performance of the religious ceremony, for 
the reason that the law would presume that those con- 
nected with the performance of the marriage were in- 
nocent of such crime. But the court refused to be 
governed by this consideration, and based its decision 
on this point onthe immovable foundation that the 
law will not presume innocence in one instance where 
the effect of such a presumption is to involve one of 
the parties litigant insome moral delinquency or ren- 
der him or her guilty of a crime. The court said: 
‘‘Perhaps under the justly liberal rule in respect to 
proof of foreign marriages in civil suits, it’’ (the pre- 
sumption of the innocence of those participating in 
the religious ceremony) ‘‘ would be allowed to prevail. 
But to give that effect in a criminal prosecution would 
be to overcome the presumption of the prisoner’s in- 
nocence by the no stronger presumption of the inno- 
cence ofa stranger, and that in a proceeding in which 
such stranger was not on trial.” 

It is not however arule of universal application that 
the presumption of innocence will not be raised in 
every case in which it comes in conflict with another 
presumption. The doctrine has obtained for a long 
time, and is sanctioned by all the adjudications on the 
point, that the presumption of innocence will counter- 
balance and preponderate against the presumption of 
the continuance of life of the former wife or husband 
of one of the parties. Under the familiar rule of the 
common law the presumption of life continues till the 
expiration of seven years from the time a person was 
last heard from. But where one of the parties to a 
marriage contract has been absent and unheard from 
for a reasonable time short of seven years, a second 
marriage by the remaining partner may be sustained 
by indulging the presumption that the absent party 
was dead at the time of the second marriage, and the 
court is bound to instruct the jury that the presump- 
tion of innocence may overthrow the presumption of 
the continuance of life. Senser v. Bower, 1 Penn. 
450; Reg. v. Cross, I Fost. & F. 510; Spears v. Burton, 
81 Miss. 547; Murray v. Murray, 6 Oreg. 17; Reg. v. 
Lumley, Law Rep.,1C. C. 196; Rex. v. Twyning, 2 
B. & Ald. 386; Greensborough v. Underhill, 12 Vt. 604; 
Northfield v. Plymouth, 20 id. 582; Yates v. Houston, 
3 Tex. 433; Chapman v. Cooper, 5 Rich. 452; Canaday 
v. George, 6 Rich. Eq. 103; Hull v. Rawls, 27 Miss. 
471. 

The question where the presumption of innocence is 
to prevail is generally a question of fact. Murray v. 
Murray, 6 Oreg. 17; Reg. v. Lumley, Law Rep., 1 C. C. 
196. In Rexv. Twyning the court sustained the ver- 
dict of the jury which upheld a marriage entered into 
by a woman within a year after the departure of her 
first husband from the country, and in Rex v. Har- 
borne, 2 A. & E. 540, the court sustained a verdict 
which found against the validity of a marriage cele- 
brated only twenty-five days after the absent partner 
of the former marriage was known to be alive. 

In Greensborough v. Underhill the court set aside the 
verdict of the jury which declared void a second mar- 
riage entered into two years after the husband of the 
former marriage was last heard from. But in JNorth- 
field v. Plymouth the same court appears to have called 
in question the soundness of the former decision, be- 
cause it seemed to have made the question one of law 
rather than of fact. However the court was clearly 
right in ordering a new trial in the first case, for the 
jury were manifestly misled by the charge of the 
court, and probably would have sustained the second 
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marriage had they not labored under a misapprehen- 
sion as to the law of the case. 

Where there has been sufficient to create a presump- 
tion itis not rebutted by the fact that the parties 
were subsequently married. Starr v. Peck, 1 Hill, 270; 
Betsinger v. Chapman, 88 N. Y. 499. The branch of 
this subject which is involved in the greatest uncer- 
tainty is that which relates to cohabitations which are 
meretricious in their inception. When we are com- 
pelled to start with the conceded fact that the com- 
mencement of the intercourse was illicit, it isan ex- 
ceedingly difficult question to determine from the au- 
thorities what facts and circumstances, short of proof 
of an actual marriage, will warrant a court or jury in 
deciding that the meretricious union no longer exists, 
but that the parties have in fact become husband and 
wife. The familiar principle of the presumption of 
continuance is frequently applied in such cases, and 
the courts have almost uniformly and universally ad- 
judged that a cohabitation shown to have been illicit 
in its inception will be presumed to continue illicit 
until the contrary is clearly established. Badger v. 
Badger, 88 N. Y. 546; Brinkley v. Brinkley, 50 id. 198; 
Cunningham v. Cunningham, 2 Dow. 483; Barnum vy. 
Barnum, 42 Md. 251; Post v. Post, 70 Il. 484; Floyd v. 
Calvert, 53 Miss. 37; Yardley’s Estate,75 Penn. St. 207; 
Lapsly v. Grierson, 1 H. L. Cas. 498; Caujolle v. Fer- 
rie, 28. N. Y. 106; Clayton v. Wardell, 4 id. 230; State 
v. Worthingham, 23 Minn. 528. 

What will suffice to overcome this presumption de- 
pends largely upon the animus with which the parties 
formed their illicit connection. Where they have 
manifested a desire to live in a matrimonial union, 
and notin a state of concubinage, and during their co- 
habitation there has been a time when they might 
lawfully have married, a jury will be justified in find- 
ing a marriage from the mere fact of continued cohab- 
itation apparently matrimonial, although it was for 
some reason meretricious in its inception. The follow- 
ing authorities fully sustain this proposition: Fenton v. 
Reed, 4 Johns. 52; Van Buskirk v. Claw, 18 id. 345; 
Rose v. Clark, 8 Paige, 574; Caujolle v. Ferrie, 23 N. Y, 
90; Betsinger v. Chapman, 88 id. 487-499; Hynes v. 
McDermott, 91 id. 451; Holabird vy. Atlantic Ins. Vo., 12 
Am. Law Reg. (N.8.)566; North v. North, 1 Barb. Ch. 
241; Slarr v. Peck, 1 Hill, 270; Donnelly v. Donnelly, 8 
B. Mon. 113; Blanchard v. Lambert, 43 Lowa, 228; State 
v. Worthingham, 23 Minn. 528; Dickerson v. Brown, 49 
Miss. 357; Floyd v. Calvert, 53 id. 37-46; Jones v. Jones 
45 Md. 155; Yates v. Houston, 3 Tex. 433-450; Campbel}) 
v. Campbell, Law Rep., 1 H. L. Se. 182, 201, 204, 212, 
215; Breadaulbane’s case, L. R.,1 Scotch Divorce Ap- 
peals, 182; De Thoren v. Attorney-General, L.R., 1 App. 
Cas. 686; Jn ve I'aylor, 9 Paige, 611. 

Indeed some of the authorities have gone so far as to 
presume a subsequent marriage against all the proba- 
bilities of the case. Among those are Fenton v. Reed, 
Rose vy. Clark, Campbell vy. Campbell, De Thoren v. At- 
torney-General, Breadalbane case, and Donnelly v. 
Donnelly. The question is so important, and these 
cases are so unanimous in support of the true doctrine 
that where the evidence discloses the fact that the 
parties desired a matrimonial instead of a meretricious 
connection, the slightest circumstance should be held 
to afford sufficient evidence on which to predicate a 
finding of marriage, that the discussion of this ques- 
tion would be very incomplete without a brief review 
of them. 

In Fenton v. eed, decided in 1809,the question of mar- 
riage was presented under the following circumstances : 
The plaintiff claimed to be the widow of one Reed. 
In the year 1785 she was the wife of one John Guest. 
Sometime during that year Guest left the State for 
foreign countries, and did not return until 1794; and 
previous to his return, and before the marriage of his 





wife to Reed, it was generally reported and believed 
that he (Guest) was dead. Plaintiff married Reed in 
1792. From the time of his return in 1794 until the 
time of his death in 1800 Guest continued to reside in 
the State. Plaintiff, after the death of Guest, cohab- 
ited with Reed down to his death in 1806. No solem- 
nization of marriage was shown to have been per- 
formed between the plaintiff and Reed subsequent to 
the death of Guest. The court below decided how- 
ever that as a matter of fact a marriage had taken 
place between them after Guest’s death .in 1800. On 
appeal this decision was affirmed, the court saying: 
“There existed strong circumstances from which a 
marriage subsequent to the death of Guest might be 
presumed.’’ The parties cuhabited together as hus- 
band and wife, and under the reputation that they 
were such from 1800 to 1806, when Reed died, and the 
wife during that time sustained a good character in 
society. 
Guy C. H. Cormiss. 


——_.>____—__ 


BANKS AND BANKING—NEGLIGENCE—COLLEC- 
TION OF DRAFTS. 
SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 24, 1884. 
EXCHANGE NAT. BANK OF PITTSBURGH, PA., Vv. THIRD 
Nat. BANK OF THE CITY OF NEW YORK.* 

A bank in Pittsburgh sent to a bank in New York for collec- 
tion eleven unaccepted drafts, dated at various times 
through a period of over three months, and payable four 
months after date. They were drawnon Walter M. Con- 
ger, Secretary Newark Tea Tray Co., Newark, N. J., and 
were sent to the New York bank as drafts on the tea tray 
company. The New York bank sent them for collection 
to a bank in Newark, and in its letters of transmission rec- 
ognized them as draftson the company. The Newark 
bank took acceptances from Conger individually, on his 
refusal to accept as secretary, but no notice of that fact 
was given to the Pittsburgh bank until after the first one 
of the drafts had matured. At that time the drawers and 
an indorser had become insolvent, the drawers having 
been in good credit when the Pittsburgh bank discounted 
the drafts. Held, that the New York bank was liable 
to the Pittsburgh bank for such damages as it had sus- 
tained by the negligence of the Newark bank. 


N error to the Circuit Court of the United States for 
the District of New Jersey. The opinion states the 
case. 
John R. Emery and Thomas N. McCarter, for plain- 
tiff in error. 


A, Q. Keasbey, for defendant in error. 


BLATCHFORD, J. The Exchange National Bank of 
Pittsburgh, Pennsylvania, brought this suit against 
the Third National Bank of the city of New York, in 
the Circuit Court of the United States for the District 
of New Jersey, to recover damages for the alleged neg- 
ligence of the defendant in regard to eleven drafts or 
bills of exchange indorsed by the plaintiff tg the de- 
fendant for collection. The suit was tried before a 
court without a jury. It made a special finding of 
facts, and rendered a judgment for the defendant, to 
review which the plaintiff has brought this writ of er- 
ror. 

The facts found are these, in substance: The drafts 
were drawn by Rogers & Burchfield, at Pittsburgh, to 
the order of J. D. Baldwin, and by him indorsed, on 
‘““Walter M.Conger, Sec’y Newark Tea Tray Co., New- 
ark, N. J.,’’ and were discounted before acceptance by 





*$.C.,5 Sup. Ct. Rep. 141, reversing 4 Fed. Rep. 20. 
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the plaintiffat Pittsburgh for the drawers. They bore 
different dates, from June 8, 1875, to September 20, 
1875, and were in all other respects similar except as 
to the sums payable, and in the following form: 


** $1,042.75. PrirvsBuRGH, June 8, 1875. 
**Four months after date pay to the order of J. D. 
Baldwin ten hundred and forty-two 75-100 dollars, for 
account rendered, value received, and charge to ac- 
count of 
Rogers & BURCHFIELD. 
“To Walter M. Conger, Sec’y Newark Tea Tray Co., 
Newark, N. J.” 


They were transmitted for collection at different 
times before maturity by the plaintiff to the de- 
fendant in letters describing them by their numbers 
and amounts, and by the words ** Newark Tea Tray 
Co.”’ They were sent by the defendant to its corre- 
spondent, the First National Bank of Newark, inclosed 
in letters describing them generally in the same way, 
except that in two of the letters they were described 
as drawn on ‘*W. M. Conger, Sec’y.’”’ The drafts 
were received by the defendant in New York within 
a day or two of the time of discounting them. They 
were presented by the First National Bank of Newark 
to Conger for acceptance, who, except in one instsnce, 
accepted them by writing on the face these words: 
“Accepted, payable at the Newark National Banking 
Co. Walter M. Conger.’’ When the acceptances were 
taken the time of payment was so far distant that 
there was sufficient time to communicate to the plain- 
tiff the form of the acceptance, and for the plaintiff 
thereafter to give further instructions as to the form 
of acceptance. ‘The Newark bank held the drafts for 
payment, but the plaintif? was not advised of the form 
of acceptance, until on the 13th and 19th of October, 
two of them were returned to it by the defendant. At 
that time the drawers and indorsers were insolvent, 
but the drawers were in good credit when the drafts 
were discounted by the plaintiff. The drafts were 
duly protested for non-payment, but none of them 
were paid. The Newark Tea Tray Company is a New 
Jersey corporation, doing businessin that State, and 
Walter M. Conger is its secretary. The drafts were 
represented to the plaintiff by Burchfield, one of the 
drawers, who offered them for discount, to be ‘‘the 
paper of the Newark Tea Tray Company,” drawn 
against shipments of iron by Rogers & Burchfield to 
that company, and were discounted as such by the 
plaintiff. He also represented that Walter M. Conger 
was the person who examined the shipments of iron 
and “accepted the drafts,’’ and that they were drawn 
in this form for the convenieuce and accommodation 
of the company. On drafts of Rogers & Burch- 
field on the ‘‘ Newark Tea Tray Co.,’”’ dated May 4, 
1874, May 20, 1874, and June 30, 1874, discounted by the 
plaintiff, and transmitted for acceptance to the de- 
fendant, and by it sent to the same Newark bank, that 
bank took acceptances from Walter M. Conger indi- 
vidually, without notice tothe plaintiff; and Conger, 
during the time drafts sent by the plaintiff to the de- 
fendaut, addressed to the ‘‘ Newark Tea Tray Co.” 
and to ‘‘ Walter M. Conger, Sec’y Newark Tea Tray 
Co., Newark, N. J.,’’ were inthe hands of the Newark 
bank to procure acceptance, informed the cashier of 
the Newark bank that he would not accept these drafts 
in his official capacity as secretary. 

The negligence alleged consists in not obtaining ac- 
ceptance of tle drafts by the Tea Tray Company, or 
having them protested for non-acceptance by that 
company, or giving notice to the plaintiffof such non- 
acceptance, and in failing to give notice to the plaintiff 
that the company would not accept the drafts, or that 
Conger would not accept them in his official capacity. 





ground that at most the defendant erred in judgment 
as to the import of the address on the drafts; that it 
had no information to qualify or explain such import; 
that for it to regard the drafts as addressed to Conger 
in his individual capacity was not a culpable error, be- 
cause it followed decisions to that effect made by courts 
of the highest standing in New Jersey and New York 
and elsewhere; that it exercised intelligent and cau- 
tious judgment on the information it had; and that 
the plaintiff knew who was the intended drawee, as 
understood between it and the drawers, and ought to 
have advised the defendant, but failed to do so. 4 Fed. 
Rep. 20. 

The only question presented by the record is that of 
the sufficiency of the facts found to support the judg- 
ment. It is contended by the defendant that its lia- 
bility, in taking at New York for collection these 
drafts on a drawee at Newark, extended merely to 
the exercise of due care in the selection of a competent 
agent at Newark, and to the transmission of the drafts 
to such agent, with proper instructions, and that the 
Newark bank was not its agent, but the agent of the 
plaintiff, so that the defendant is not liable for the de- 
fault of the Newark bank, due care having been used 
in selecting that bank. Such would be the result of 
the rule establised in Massachusetts (Fubens v. Mer- 
cantile Bank, 23 Pick. 330; Dorchester Bank v. New 
England Bank, 1 Cush. 177); in Maryland (Jackson v. 
Union Bank, 6 Harr. & J. 146); in Connecticut (Law- 
rence Vv. Stonington Bank, 6 Conn, 521; East Haddam 
Bank v. Scovil, 12 id. 303); in Missouri (Daley yv. 
Butchers & Drovers’ Bank, 56 Mo. 94); in Illinois 
(.#tna Ins. Co. v. Alton City Bank, 25 Ul 243); in 
Tennessee (Banh of Louisville v. First Nat. Bank, 8 
Baxt. 101; 8. C., 35 Am. Rep. 691); in Iowa (G@uelich 
v. National State Bunk. 56 Iowa, 434; 8. C., 41 Am. Rep. 
110), and in Wiscousin (Stacy v. Dane County Bank, 12 
Wis. 629). The authorities which support this rule 
rest on the proposition that since what is to be done 
by a bank employed to collect a draft payable at 
another place cannot be done by any of its or- 
dinary officers or servants, but must be intrusted to a 
sub-agent, the risk of the neglect of the sub-agent is 
upon the party employing the bank, on the view that 
he has impliedly authorized the employment of the 
sub-agent, and that the incidental benefit which the 
bank may receive from collecting the draft, in the ab- 
sence of an express or implied agreement for compen- 
sation, is not a sufficient consideration from which to 
legally infer a contract to warrant against loss from 
the negligence of the sub-agent. 

The contrary doctrine that a bank, receiving a draft 
or bill of exchange in one State for collection in an 
other State from a drawee residing there, is liable for 
neglect of duty occurring in its collection, whether 
arising from the default of its own officers, or from 
that of its correspondent in the other State, or an 
agent employed by such correspondent, in the absence 
of any express or implied contract varying such lia- 
bility, is established by decisions in New York (Allen 
v. Merchants’ Bank, 22 Wend. 215; Bank of Orleans v. 
Smith, 3 Hill, 560; Montgomery County Bank v. Albany 
City Bank, 7 N. Y¥. 459; Commercial Bank v. Union 
Bank, 11 id. 203, 212; Ayrault v. Pacific Bank, 47 id. 
570; 8S. C.. 7 Am. Rep. 489); in New Jersey (Titus v. 
Mechanics’ Nat. Bank, 6 Vroom, 588); in Pennsylva- 
nia (Wingate v. |: echanics’ Bank, 10 Penn. St. 104); in 
Ohio (Reeves v. State Bank, 8 Ohio St. 465); and in In- 
diana (Tyson v. State Bank, 6 Blackf. 225). 

It has been so held in the Second Circuit, in Kent v 
Dawson Bank, 13 Blatchf. C. (. 237, and the same view 
is supported by Tuber v. Perrot, 2 Gall. 565, and by the 
English cases of Van Wart v. Woolley, 3 Barn. & C. 


The decision of the Circuit Court proceeded on the | 9 and Mackersy v. Ramsays, 9 Clark & F. 818. In 
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the latter case bankers in Edinburgh were employed 
to obtain payment of a bill drawn on Calcutta. They 
trausmitted it to their correspondent in London, who 
forwarded it toa house in Calcutta, to whom it was 
paid; but that house having failed, the bankers in Ed- 
inburgh, being sued, were by the House of Lords held 
liable for the money, onthe ground that they being 
agents to obtain payment of the bill, and payment 
having been made, their principal could not be called 
on to suffer any loss occasioned by the conduct of 
their sub-agents, between whom and himself no priv- 
ity existed. 

The question under consideration wus not presented 
in Bank of Washington v. Triplett, 1 Pet. 25; for al- 
though the defendant bank in that case was held to 
have contracted directly with the hoider of the bill to 
collect it, the negligence alleged was the negligence of 
its own Officers in the place where the bank was situ- 
ated. 

In Hoover v. Wise, 91 U.S. 308, a claim against a 
debtor in Nebraska was placed by the creditor in the 
hands of a collecting agency in New York, with in- 
structions to collect the debt, and with no other in- 
structions. The agency transmitted the claim to an 
attorney at law in Nebraska. The attorney received 
the amount of the debt from the debtor in Nebraska, 
in fraud of the bankrupt law, and paid it overto the 
agency, but the money did not reach*the hands of the 
creditor. The assignee in bankruptcy having sued the 
creditor to recover the money, this court (three jus. 
tices dissenting) held that the attorney in Nebraska 
was not the agent of the creditor, in such a sense that 
his knowledge that a fraud on the bankrupt law was 
being committed was chargeable to the creditor, on 
the ground that the collecting ageucy having under- 
taken the collection of the debt, and employed an at- 
torney to do so, the attorney employed by it, and not 
by the creditor, was its agent, and not the agent of 
the creditor; aud the creditor was held not to be lia- 
ble to the assignee in bankruptcy for the money. In 
the opinion of the court it is said that the case falls 
within the decisions in the above mentioned cases of 
Reeves v. State Bank, 8 Ohio St. 465; Mackersy v. Ram- 
says, 9 Clark & F. 818; Montgomery County Bank v. 
Albang City Bank, 7 N.Y. 459; Commercial Bank v. 
Union Bank, 11 id. 208; and Allen v. Merchants’ 
Bank, 22 Wend. 215; and it is said that those cases, the 
first three of which are stated at length, show that 
where a bank as acollection agency receives a note for 
the purposes of collection, its position is that of an in- 
dependent contractor, and the instruments employed 
by such bank in the business contemplated are its 
agents, and not the sub-agents of the owner of the 
note.’ The court proceeds to say that those authori- 
ties go far toward establishing the position that the 
collecting agency was an independent contractor, and 
that the attorney it employed was its agent only, and 
not in such wise the agent of the defendant, as to make 
the defendant responsible for the knowledge of the at- 
torney in Nebraska. The court then cites as a case in 
point Bradstreet v. Everson, 72 Penn. St. 124; S. C., 13 
Am. Rep. 665, as holding that where a commercial 
agency at Pittsburgh received drafts to be collected at 
Memphis, and sent them to its agent at Memphis, who 
collected the money and failed to remit it, the agency 
at Pittsburgh was to be regarded as undertaking to 
collect, and not merely receiving the drafts for trans- 
mission to another for collection, and as being liable 
for the negligence of its agent at Memphis. It also 
cites as to the same purport Lewis v. Peck, 10 Ala. 142, 
and Cobb v. Becke, 6 Adol. & E. 930. It then says that 
these authorities fix the rule, before stated, on which 
the decision isrested. So far from there being any 
thing in that case which goes to exonerate the defend- 
ant in the case at bar, its reasoning tends strongly to 








affirm the principle on which the defendant must be 
held liable. Indeed its language supports the view 
that the Newark bank in this case would not be liable 
directly to the plaintiff. If that be so, and the defend- 
ant is not liable, the plaintiff is without remedy. 

The case of Brition v. Niccolls, 104 U. 8. 757, is cited 
to show that the defendant is not liable. In that case 
the defendants, bankers in Natchez, Miss., received 
from the plaintiff, a resident of Illinois, for collection, 
two promissory notes, dated at Natchez, but not stat- 
ing any place of payment. They were sent to the de- 
fendants, through a banking house in Bloomington, 
Ill., with instructions to collect them, if paid, and if 
not, to protest them and give notice to the indorsers. 
The defendants placed the notes in the hands of a 
reputable notary in Natchez, to make demand of pay- 
ment and give notice to the indorsers. It was held 
that the defendants were not liable for negligence on 
the part of the notary, whereby the liability of a re- 
sponsible indorser was released. The negligence con- 
sisted in not presenting the notes to the maker at ma- 
turity and demanding payment. The maker resided 
twelve or fifteen miles from Natchez, and had no dom- 
icile or place of business in Natchez. No information 
as to his residence was given to the defendants with 
the notes, and the plaintiff was ignorant of it. All the 
instructions which the defendants gave to the notary 
were given on the several days the notes matured, 
when they handed the notes to the notary, with in- 
structions to demand payment, and if they were not 
paid to protest them, and send notice of non-payment 
to the indorsers. The notary knew where the maker 
resided, and that he had no place of business in 
Natchez; but he inquired for him at three public 
places in Natchez, and not finding hiw, protested the 
notes for non-payment, and gave notice to the in- 
dorsers. The defendants had inquired at Natchez as 
to the residence of the maker, but had not learned it, 
and had sent notices to him, through the post-office 
there, of the amount and date of maturity of the notes 
a reasonable length of time in advance. On these facts 
itis apparent that the only question raised was as to 
the liability of bankersin Natchez in respect to a note 
sent to them for collection, dated at Natchez, and not 
payable at any specified place there or elsewhere, for 
the negligence of a public notary there. The suit was as 
not against the banking house in Bloomington, which 
was only che agent to transmit the notes to the de- 
fendants for collection. The opinion of the court 
states the question to be as to ‘*‘ the liability of the col- 
lecting bankers for the mannerin which the notary to 
whom the notes are delivered for presentment and 
protest discharges his duty.’’ The court says: ‘The 
notes being dated at Natchez, the presumption of law, 
in the absence of other evidence on the subject, is that 
that was the place of residence of the maker, and that 
he contemplated making payment there. The duty of 
the bankers as collecting agents was therefore to make 
inquiry for his residence or place of business in that 
city, and if he had either, to make there the present- 
ment of the notes; but if he had neither, to use rea- 
sonable diligence to find him for that purpose.’’ The 
court then refers to the case of Allen v. Merchants’ 
Bank, 22 Wend. 215, in the Court of Errors of New 
York as declaring the doctrine that a bank receiving 
paper for collection is responsible “ for all subsequent 
agents employed in the collection of the paper,’ and 
states that though that decision has been followed in 
New York, and its doctrine has been adopted in Ohio, 
it has been generally rejected in the courts of other 
States. The case of Dorchesler Bank v. New England 
Bank 1 Cush. 177, is then cited as holding that ifa 
bank acts in good faith in selecting a suitable sub- 
agent at the place where the bill is payable, it is not 
liable for his neglect; and the opinion states that this 
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doctrine has been followed in the Supreme Courts of 
Counecticut, Maryland, Illinois, Wisconsin -and Mis- 
sissippi. 

The court however does not adopt either of these 
views, or rest the decision of the case before it on the 
latter view; for it proceeds to say: “In the New 
York case, in the Court of Errors,it was conceded that 
the general liability of the collecting bank might be 
varied and limited by express agreement of the par- 
ties, or by implication arising from general usage, and 
in some of the casesin other States, proof of such 
general usage of bankers in the employment of nota- 
ries was permitted,and a release thereby asserted from 
liability of the bank for any neglect by them.” The 
court then states that there was in the case no proof 
of any general usage of bankers at Natchez as to the 
employment of notaries public in the presentment and 
protest of notes left with them for collection. But as 
there was a statute of Mississippi, passed in 1853, au- 
thorizing notaries to protest promissory notes, and 
requiring them to keep arecord of their notarial acts 
in such cases, and making the record admissible in 
evidence in the courts as if the notary were a witness, 
and as the courtsof that State had held (Tiernan v. 
Commercial Bank, 7 How. [Miss.] 648; Agricultural 
Bank v. Commercial Bank, 7 Smedes & M. 592; Bow- 
ling v. Arthur, 34 Miss. 41), under that statute, that it 
was a part of the duty of the notary, when protesting 
paper, to give all notices of dishonor required to charge 
the parties to it, and that a bank receiving commer- 
cial paper, as an agent for collection, properly dis- 
charged its duty, in case of non-payment, by placing 
the paper in the hands of such notary, to be proceeded 
with in such manner as to charge the parties toit, and 
that the bank was not liable in such cases for the fail- 
ure of the notary to perform his duty, the court says, 
that “judged by the law of Mississippi,’ the defend- 
ants “ discharged their duty to the plaintiff when they 
delivered the notes received by them for collection to 
the notary public,’ and adds, **what more could they 
bave done, as intelligent and honest collecting agents, 
desirous of performing all that was required of them 
by the law, ignorant as they were of the residence or 
place of business of the maker of the notes, and hav- 
ing unsuccessfully made diligent inquiry for them ?”’ 
It further says: ‘“‘The notary was not, in this mat- 
ter, the agent of the bankers. He wasa public officer, 
whose duties were prescribed by law, and when the 
notes were placed in his hands, in order that such 
steps should be taken by him as would bind the in- 
dorsers if the notes were not paid, he became the 
agent of the holder of the notes. For any failure on 
his part to perform his whole duty, he alone was 
liable.”’ On these grounds the court held that the de- 
fendants were not guilty of negligence, and were not 
liable for the negligence of the notary. The decision 
was not placed on any general rule of commercial law, 
but rested on the fact that the notary was a public 
officer, with duties prescribed by statute, and has no 
application to the case at bar. Noreference was made 
to the case of Hoover v. Wise, nor any suggestion that 
the views stated in the opinion in that case were 
doubted or dissented from. There is in the case at 
bar no negligence of a notary, or of a public officer, 
or of any person whose duties or functions are pre- 
scribed by statute; and the question of the liability of 
the defendant is to be determined on principles not 
involved in the actual decision in Britton v. Nic- 
colls. 

The question involvesa rule of law of general ap- 
plication. Whatever be the proper rule, it is one of 
commercial law. It concers trade between different 


and distant places, and in the absence of statutory 
regulations, or special contract, or usage having the 








force of law, it is not to be determined according to 
the views or interests of any particular individuals, 
classes, or localities, but according to those principles 
which will best promote the general welfare of the 
commercial community. Especially is this so when 
the question is presented to this tribunal, whose de- 
cisions are controlling in all casesin the Federal 
courts. The agreement of the defendant in this case 
was tocollect the drafts, not merely to transmit 
them to the Newark bank for collection. This dis. 
tinction is manifest; and the question presented is 
whether the Newark bank, first receiving these drafts 
for collection, is responsible for the loss or damage re- 
sulting from the default of its Newark agent. There 
is no statute or usage or special contract in this case, 
to qualify or vary the obligation resulting from the 
deposit of the drafts with the New York bank for col- 
lection. Onits receipt of the drafts, under these cir- 
cumstances, an implied undertaking by it arose to 
take all necessary measures to make the demands of 
acceptance necessary to protect the rights of the 
holder against previous parties to the paper. From 
the facts found, it is to beinferred that the New York 
bank took the drafts from the plaintiff, as a customer, 
in the usual course of business. There are eleven 
drafts in the case, running through a period of over 
three months, and the defendant had previously re- 
ceived from the plaintiff two other drafts, acceptances 
of which it had procured from Conger, at Newark, 
through the Newark bank. The taking by a bank, 
from acustomer, in the usual course of business, of 
paper for collection, is sufficient evidence of a valuable 
consideration for the service. The general profits of 
the receiving bank from the business between the 
parties, and theaccommodation to the customer, must 
all be considered together, and form a consideration, 
in the absence of any controlling facts to the contrary, 
so that the collection of the paper cannot be regarded 
as a gratuitous favor. Smedes v. Bank of Utica, 20 
Johns. 372, and 3 Cow. 662; J/ceKinster v. Bank of 
Utica, 9 Wend. 46, and 11 id. 473. The contract 
then becomes one to perform certain duties necessary 
for the collection of the paper and the protection of 
the holder. The bank is not merely appointed an at- 
torney, authorized to select other agents to collect the 
paper. Its undertaking is todo the thing, and not 
merely to procure it to be done. In such case the 
bank is held to agree to answer for any default in the 
performance of its contract; and whether the paper is 
to be collected in the place where the bank is situated, 
orat a distance, the contract is to use the proper 
means to collect the paper, and the bank, by employ- 
ing subagents to perform a part of what it has con- 
tracted to do, becomes responsible to its customer. 
This general principle applies to all who contract to 
perform aservice. It is illustrated by the decision of 
the Court of King’s Bench in Ellis v. Turner, 8 Term 
R. 531, where the owners of a vessel carried goods to 
be delivered at a certain place, but the vessel passed it 
by without delivering the goods, and the vessel was 
sunk and the goods were lost. In a suit against the 
owners forthe value of the goods, based on the con- 
tract, it was contended forthe defendants that they 
were not liable for the misconduct of the master of 
the vessel in carrying the goods beyond the place. 
But the plaintiff had judgment, Lord Kenyon saying 
that the defendants were answerable on their contract, 
although the misconduct was that of their servant, 
andadding: ‘The defendants are responsible for the 
acts of their servant in those things that respect his 
duty under them, though they are not answerable for 
his misconduct in thuse things that do not respect his 
duty to them.” 

The distinction between the liability of one who 
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contracts to do athing and that of one who merely re- 
ceives a delegation of authority to act for another is a 
fundamental one, applicable to the present case. [f 
the agency isan undertaking to do the business, the 
original principal may look to the immediate con- 
tractor with himself, and is not obliged to look to in- 
ferior or distant under-contractors or subagents when 
defaults occur injurious to his interest. Whether a 
draft is payable in the place where the bank receiving 
it for collection is situated, or in another place the 
holder is aware that the collection must be made by a 
competent agent. In either case there is an implied 
contract of the bank that the proper measures shall be 
used to collect the draft, and a right on the part of its 
owner to presume that proper agents will be em- 
ployed, he having no knowledge of the agents. There 
is therefore no reason for liability or exemption from 
liability in the one case which does not apply to the 
other. And while the rule of law is thus general, the 
liability of the bank may be varied by consent, or the 
bank may refuse to undertake the collection. It may 
agree to receive the paper only for transmission to its 
correspondent, and thus makea different contract, 
and become responsible only for good faith and due 
discretion in the choice of an agent. If this is not 
done, or there is no implied understanding to that 
effect, the same responsibility is assumed in the un- 
dertaking to collect foreign paper and in that to col- 
lect paper payable at home. On any other rule no 
principal contractor would be liable for the default of 
his own agent, where from the nature of the business, 
it was evident he must employ subagents. The dis- 
tinction recurs between the rule of merely personal 
representative agency and the responsibility imposed 


‘by the law of commercial contracts. This solves the 


difficulty and reconciles the apparent conflict of de- 
cision in many cases. The nature of the contract is 
the test. If the contract be only for the immediate 
services of the agent, and for his faithful conduct as 
representing his principal, the responsibility ceases 
with the limits of the personal services undertaken. 
But where the contract looks mainly to the thing to 
be done, and the undertaking is for the due use of all 
proper means to performance, the responsibility ex- 
tends to all necessary and proper means to accomplish 
the object, by whomsovever used. 

We regard as the proper rule of law applicable to 
this case, that declared in Van Wart v. Woolley, 3 
Barn. & C. 439, where the defendants, at Birming- 
ham, received from the plaintiffa bill on London, to 
procure its acceptance. They forwarded it to their 
London banker, and acceptance was refused, but he 
did not protest it for non-acceptance or give notice of 
the refusal to accept. Chief Justice Abbott said: 
“Upon this state of facts it is evident that the de- 
fendants (who cannot be distinguished from but are 
answerable for their London correspondent) have been 
guilty of a neglect of the duty which they owed to the 
plaintiff, their employer, and from whom they re- 
ceived a pecuniary reward for their services. The 
plaintiff is therefore entitled to maintain his action 
against them, to the extent of any damage he may 
have sustained by their neglect.” In that case there 
was aspecial pecuniary reward forthe service. But 
upon the principles we have stated, we are of opinion 
that by the receipt by the defendant of the drafts in 
the present case for collection, it became upon general 
principles of law, and independently of any evidence 
of usage or of any express agreement to that effect, 
liable for a neglect of duty occurring in that collection, 
from the default of its correspondent in Newark. 

What was the duty of the defendant, and what neg- 
lect of duty was there? An agent receiving for col- 
lection, before maturity, a draft payable ona particu- 
lar day after date, is held to due diligence in making 





presentment for acceptance, and if chargeable with 
negligence therein, is liable tothe owner for all dam- 
ages he has sustained by such negligence. Allen v. 
Suydam, 20 Wend. 321; Walker v. Bank of the State of 
New York,9 N. Y.582. The drawer or indorser of 
such a draft is indeed not discharged by the neglect of 
the holder to present it for acceptance before it be- 
comes due. Bank of Washington v. Triplett, 1 Pet: 25, 
35; Townsley v. Sumrall, 2 id. 170, 178. But if the draft 
is presented for acceptance and dishonored before it 
becomes due, notice of such dishonor must be given to 
the drawer or indorser, or he will be discharged. 3 
Kent Com. 82; Bankof Washington v. Triplett, 1 Pet. 
25, 35; Allen v. Suydam, 20 Wend. 321; Walker v. Bank 
of the State of New York, 9 N. Y. 582; Goodall v. Dol- 
ley,1 Term R. 712; Bayley Bills (2d Am. ed.), 218. 
Moreover the owner of a draft payable on a day cer- 
tain, though not bound to present it for acceptance in 
order to hold the drawer and indorser, bas an inter- 
est in having it presented for acceptance without de- 
lay, for itis only by accepting it that the drawee be- 
comes bound to pay it, and on the dishonor of the 
draft by non-acceptance, and due protest and notice, 
the owner has aright of action at once against the 
drawer and indorser, without waiting forthe matur- 
ity of the draft; and his agent to collect the draft is 
bound to do what a prudent principal would do. 3 
Kent Com. 94; Robinson v. Ames, 20 Johns. 146; Lenox 
v. Cook, 8 Mass. 460; Ballingalls v. Gloster, 3 East, 481; 
Whitehead v. Walker, 9 Mees. & W. 506; Walker v. 
Bank of the State of New York, 9N. Y. 582. In view 
of these considerations, it is well settled that there is 
a distinction between the owner of a draft and his 
agent in that though the owneris not bound to pre- 
sent a draft payable at a day certain, for acceptance 
before that day, the agent employed to collect the 
draft must act with due diligence to have the draft ac- 
cepted as wellas paid, and has not the discretion and 
latitude of time given to the owner, and for any un- 
reasonable delay, is responsible for all damages sus- 
tained by the owner. 3 Kent Com. 82; Chit. Bills (13th 
Am. ed.), 272, 273. 

The defendant being thus under an obligation to 
present the drafts for acceptance, and having in fact 
presented them through the Newark bank to Conger, 
the secretary of the company, was bound not to take 
the acceptances it did, but to treat thedrafts as dis- 
honored. The plaintiff was at least entitled to an ac- 
ceptance in the terms of the address on the drafts- 
Walker v. Bank of the State of New York, 9 N.Y. 582. 
The defendant had notice, from the description of the 
drafts by the words ‘Newark Tea Tray Co.” in the let- 
ters sending them for collection, that the plaintiff re- 
garded the drafts as drawn on the company; and the 
defendant recognized its knowledge of the fact that 
the drafts were drawn on the company by describing 
them by the words ‘‘ Newark Tea Tray Co.,”’ in its 
letters to the Newark bank, in every instance but 
two. If on the face of the drafts, the address was am- 
biguous, it was not forthe defendant to determine 
the question, as against the plaintiff, by taking an ac- 
ceptance which purported to be the acceptance of 
Conger individually, especially in view of the infor- 
mation it had by the words ‘‘ Newark Tea Tray Co.”’ 
in the letters sending the drafts to it for collection. 
It appears that the drafts“were discounted by the 
plaintiff as drafts on the company, and if it could have 
had an acceptance in the terms of the address, it would 
in a suit against the company have been ina condi- 
tion to show who was the real acceptor. But withthe 
information given to the Newark bank by Conger, 
while that bank had in its hands for acceptance drafts 
drawn in the same form as those here in question, that 
he would not accept such drafts in his official capacity 
as secretary, the Newark bank chose to take accept- 
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ances individual in form. This was negligence, for 
which the defendant is liable to the plaintiff in dam- 
ages, no notice of dishonor having been given. The 
defendant was bound to give such notice to the 
plaintiff. Walker v. Bank of the State of New York, 9 
N. Y. 582. 

The question as to whether the company would have 
been liable on the drafts, if they had been accepted in 
the terms of the address, is not one on the determina- 
tion of which this suit depends; nordo we find it 
necessary to discuss the question as to whether, on the 
face of the drafts, the company or Conger individu- 
ally is the drawee. The very existence of the ambigu- 
ity in the address, and of the question as to whether 
the company would be liable on an acceptance in the 
terms of the address, is a cogent reason why the de- 
fendant should not be allowed, without further com- 
munication with the holder,to doacts which may 
vary the rights of the holder, without responding in 
damages therefor. The risk ison the defendant and 
not on the plaintiff. It is therefore plain that the 
judgment must be reversed. But judgment cannot be 
now rendered for the plaintiff for damages. There 
must be a new trial. Although there is a special find- 
ing of facts, it does not cover the issue as to damages. 
No damages are found. The action is one for negli- 
gence, sounding in damages. Although the complaint 
alleges that the drawers and the indorser are dis- 
charged for want of notice of non-acceptance, and 
although it is found that the drawers were in good 
credit when the drafts were discounted, and that the 
drawers and indorser had become insolvent by the 
thirteenth and nineteenth of October, 1875, there is 
nothing in the finding of facts on which to basea 
judgment for any specific amount of damages. On 
the new trial that question will be open, and we do 
not intend to intimate any opinion on the sub- 
ject. 

The judgment of the Circuit Court is reversed, with 
direction to award anew trial. 

(S. C., 17 Am. Rep. 663.—Eip.] 

_——_ eo ————_—— 
MARRIAGE— DEED FROM HUSBAND TO WIFE— 
CREDITORS. 


MARYLAND COURT OF APPEALS, APRIL 10, 1884. 


BAYNE V. STATE.* 


. having been sued on his bond, conveyed to his wife his 
entire real estate, being allthe property he possessed. 
The consideration for the deed was various sums of money 
alleged to have been loaned by the wife to the hus- 
band; these with the interest thereon made up the 
amount. Shortly after theexecution of the deed, judg- 
ment was recovered against B. It did not appear that 
the loans were from the separately settled estate of the 
wife, and the transactions were while the common-law re- 
lation of husband and wife was in force. Ona bill filed 
to have the deed declared void as in fraud of the com- 
plainants and the other creditors of the grantor 

Held, That the deed was good as between the husband 
and wife, but void as against the creditors of the 
husband subsisting at the time of its execution. 

ROSS- APPEALS from the Circuit Court for Prince 

George’s County. 

The bill of complaint in this case was filed in the 
name of the State of Maryland for the use of William 
Z. Edelen, and of William Z. Edelen, assignee of Della 
A. Edelen, against William B. Bayne and Elizabeth 
Bayne, his wife. The object of the suit was to have 
declared void adeed made by the said William B. 
Bayne to his wife on the 7th of September, 1868, as in 





*Appearing in 62 Maryland Reports. 





fraud of the complainants and the other creditors of 
the grantor, subsisting at the time of its execution, 
and for such other relief as the case might require. 
The opinion of this court, together with the dissenting 
opinion, furnish a sufficient statement of the facts of 
the case. 

The Circuit Court (Brooke, J.,) passed a decree va- 
cating the said deed, and directing the property men- 
tioned therein, or so much thereof as might be neces- 
sary, to be sold, and the proceeds to be applied, *‘ first 
to the expenses of this case; secondly, to the payment 
of the defendant, Elizabeth Bayne, of the sum of $600, 
with interest thereon from July 1, 1859, to September 
7, 1868, and of the sum of $1,200, and of $300, without 
interest; thirdly, to the payment of the creditors of 
the defendant, William B. Bayne, subsisting at the 
time of the execution of the said deed, according to 
their respective rights and priorities; and fourthly, 
the residue, if any, to be paid over to the defendant, 
Elizabeth Bayne.” 

From this decree both parties appealed. The opinion 
states the case. 


Joseph K. Roberts and William H. Tuck, for Bayne 
and wife. 


F. Snowden Hill and Frank H. Stockett, for the State, 
use of Edelen. 


Atvey, C. J. In this case the deed by the husband 
to the wife of all his real estate was made in Septem- 
ber, 1868, for the recited consideration of $8,000. It was 
made after suit had been brought by the complainants 
now seeking to have the deed declared void as against 
themselves, and but ashort time before they recov- 
ered judgments against the grantor. The deed is 
sought to be sustained as against these creditors by 
proof, by the husband and wife alone, that so far back 
as the years 1844, 1845 and 1846, and upon several occa- 
sions subsequently, the husband had received several 
sums of money of the wife whict. he had promised at 
the time of receiving the same to repay to the wife; 
but not having paid the same, when finding bimself 
pressed by his creditors, and as he says, importuned 
by his wife, he summed up the various amounts re- 
ceived from the latter, with interest, which amounted 
to near about as much as the principal, and made that 
the consideration of the deed. 

In the answer of the defendants to the bill, instead 
of a particular and detailed statement of the transac 
tions between the husband and wife, in regard to the 
loans of the money made the consideration of the deed, 
they aver, in general terms, that after their marriage 
in 1844, and from that time, and at sundry times, down 
to the time of the execution of the deed, the wife had 
received from her father, in his life-time, and 
from his estate after his death (which occurred in 
1858) various sums of money, which she at different 
times agreed to loan, and did loan, to her hus- 
band with the promise from him, exacted by her, that 
he would repay with interest whenever she might 
thereafter desire or need the same; and that the hus- 
band had repeatedly since promised to secure and re- 
pay her the money so loaned. 

They further aver that since the execution of the 
deed the husband has been living upon the land con- 
veyed, together with his wife, using and cultivating 
the same as her agent, and for her useand benefit, and 
that the proceeds therefrom have been applied, with 
the consent of the wife, to the support of herself and 
family. 

As was very justly said by the Supreme Court of the 
United States in Seitz v. Mitchell, 94 U. S. 582, and re- 
peated by this court in the case of Hinkle v. Wilson, 53 
Md. 292, *‘ purchases of either real or personal property 
made by the wife of an insolvent debtor during cover- 
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ture are justly regarded with suspicion, unless it 
clearly appears that the consideration was paid out of 
her separate estate. Such is the community of inter- 
est between husband and wife; such purchases are so 
often made a cover for a debtor’s property ; are so fre- 
quently resorted to for the purpose of withdrawing his 
property from the reach of his creditors and preserv- 
ing it or his own use, and they hold forth such 
temptations for fraud that they require close scrutiny. 
In a contest between the creditors of the husband and 
the wife there is, and there should be, a presumption 
against her which she must overcome by affirmative 
proof. Such has always been the rule of the common 
law; and the rule continues, though statutes have 
modified the doctrine that gave to the husband abso- 
lutely the personal property of the wife in possession, 
and the right to reduce into his possession and owner- 
ship all her choses in action.” And in support of the 
doctrine just stated many decided cases are referred to 
by the court. 

In this case the rights of the parties and the validity 
of the transactions involved depend upon the Jawas it 
stood before the adoption of the Code in 1860. 

By the common law, before it was modified by the 
adoption of the Code, as between husband and wife, 
the personal property of the latter, such as money, 
goods and chattels, became vested immediately and 
absolutely in the husband, and he could dispose of it 
as he pleased. Co. Litt. 351, b; 2 Kent Com. 143. And 
if a debtor of the married woman paid to her during 
coverture the debt, or if money was given to her by 
any third person, unless it was expressed to be to her 
sole and separate use, the money so received ‘inured to 
the benefit of the husband, and became his property 
absolutely. And so the husband was entitled abso- 
lutely to all sums of money received by a third person 
on account of his wife during coverture. These prin- 
ciples are among the elementary doctrines of the com- 
mon law, and they have been adopted and applied by 
repeated decisions of this court. Turton v. Turton, 
6 Md. 375, 381; Taggart v. Boldin & Thayer, 10 id. 
104. 

If therefore it be conceded, as it may well be, upon 
the proof in the case, that the money came to the wife 
and was received or paid over to the husband, as and 
in the manner stated in the answer, and as testifled 
to by the wife, still there is nothing to show that it 
came to the wife as her sole and separate estate, and 
consequently it vested in the husband at once and ab- 
solutely, by virtue of his marital relation. Unlike a 
chose in action belonging to the wife, which did not 
vest absolutely in the husband except at his own elec- 
tion to reduce it into possession, the receipt of the 
money by the wife was the receipt of the 
same to the use of the husband, and the money became 
his instantly it was received by the wife. Carroll v. 
Lee, 3G. & J. 504. 

It would doubtless have been competent to the hus- 
band to settle the money upon the wife,to her sole and 
separate use by gift; but as has been said by this 
court, ‘‘the act by which he divests himself of his 
property must be clear and unequivocal” (Thurton v. 
Thurton, supra); or as was said by the late Chancellor 
Johnson, to establish such gift from the husband to 
wife, courts of equity require clear and incontroverti- 
ble evidence. George v. Spencer, 2 Md. Ch. Dec. 353, 
360. The marital rights of the husband having at- 
tached, the mere promises of the husband to the wife 
to repay her the various sums of money received by 
him were without consideration, and could form no 
ground fora valid claim against him. Oswald v. Hoo- 
ver, 43 Md. 368; Plummer and Wife v. Jarman, 44 id. 
637; Sabel v. Slingluff, 52 id. 182, 135. 

Such promises amounted to nothing more than mere 
voluntary agreements to make future donations to 





the wife by the return of like sums of money. Being 
without consideration, they could not be enforced, 
for a mere promise to make a voluntary gift is not suf- 
ficient. To make the intended gift effectual the inten- 
tion must have been executed; and the evidence 
should show clearly and distinctly that the husband 
had by positive act divested himself of his right of 
property and vested the same in the wife. 

This case is entirely unlike those cases where the 
husband contracts with his wife in respect to her sepa- 
rate estate, or where the fund in respect to which the 
promise is made is or could be made, subject to the 
control of a court of equity, and the promise is to do 
what the court would compel the husband to do, by 
virtue of the wife’s right to equitable settlement out 
of the fund; or where in consideration of the wife’s 
agreement to sell her real estate, and allow the hus- 
band to receive the proceeds thereof, under a promise 
to invest such proceeds for her benefit, or to pay her 
the money; asin all such cases the promise is founded 
upon good and sufficient consideration,and the relation 
of debtorand creditor is created as between the husband 
and wife. The propositions find apt and pointed illus- 
tration in the cases of Stevenson v. Reigart, 1 Gill. 1; 
Bowie v. Stonestreet, 6 Md. 418; Stockett v. Holliday 
and Wife, 9 id. 480; Jones v. Jones & Wife, 18 id. 464; 
Kuhn v. Stansfield, 28 id. 210; Mayfield v. Kilgour, 81 
id. 242; Oswald v. Hoover, 43 id. 860; Crane v. Bark- 
doll, 59 id. 534. 

The case of Stevenson v. Reigart,1 Gill. 1, is much 
relied upon by the defendants, but that case is not an 
authority in a case like the present. In that case cer- 
tain executors held the legacy, a chose in action, due 
the wifeas her trustees, and they paid over such leg- 
acy to the husband upon a special agreement with 
them, that the money should be invested for the ex- 
clusive benefit of the wife. It was upon the validity of 
this agreement with the trustees that the case turned. 
The court declared that the husband received the 
money from the trustees on the agreement, not by vir- 
tue of his marital rights, but as trustee for his wife. 
He received the money, say the court, upon a special 
trust and confidence that it would be invested for her 
benefit ; he received it as her trustee, and upon his fail- 
ure to make that investment, the consideration upon 
which he received it failed, and the wife had a right to 
consider it as so much money had and received for her 
use. That case therefore has but slight, if any,the re- 
motest bearing upon this case. 

No case could well occur where greater injustice 
would be done to the creditors of the husband by up- 
holding the deed of the wife than in this. Bayne, the 
husband, became surety on the guardian’s bond of 
Monroe, given for the protection of the complainants, 
then minor children, in 1855. He was then the owner 
of the farm that he subsequently conveyed to his wife. 
We may well suppose that it was’ upon the faith of 
such ownership of the farm that he was accepted as 
surety. Sosoon as he was sued on the bond in 1868 he at 
once divested himself of his entire property by the 
deed to his wife, and from the position of owner he 
descended to and assumed that of agent, but still re- 
maining in the full possession and enjoyment of the 
farm, while his creditors were left without any possible 
means from which to get payment of their just de- 
mands. This transfer of his property is sought to be 
supported by proof of mere verbal promises made to 
the wife, some of the most material of them twenty 
odd years before the making of the deed. 

Mr. and Mrs. Bayne were both examined and re-ex- 
amined as witnesses, and their several statements are 
not in all respects consistent as to the circumstances 
under which the money was obtained by Mr. Bayne. 
Their respective statements in regard tothe making 
and delivery of the deed are essentially variant. And 
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though this may be attributed to the imperfection of 
memory, yet it shows the great necessity for caution, 
and the danger in proceeding upon such evidence after 
such great lapse of time. a 

(Omitting discussion of evidence. ] 

According to the established legal principles, as we 
have seen, the money became t roperty ofthe hus- 
band immediately upon its receipt by the wife, as the 
law stood at the time. His promises to return it to the 
wife where nothing more than promises to restore 
money to her possession, which the law had vested in 
him as his own absolute property; and such promises 
created no legal obligations that could be enforced 
against the husband. At most only the money coming 
to the wife after the act of 1853, ch. 245, could be pro- 
tected from the debts of the husband. 

Upon the whole this deed, so manifestly in preju- 
dice of the rights of the complaining creditors, ought 
not to stand as against them. The deed is perfectly 
good as between the husband and wife, but not as 
against the subsisting creditors of the husband at the 
time the deed was made. The decree of the court be- 
low is as favorable to the wife as she could reasonably 
ask it to be; and but fora technical objection taken 
to the frame of the biil, we should simply aflirm the 
decree. Eut the bill is erroneously filed in the name 
of the State as legal plaintiff, for the use of the parties 
beneficially entitled to the judgments; thus following 
the form of the recovery at law upon the bond. This 
is clearly an irregularity, as the State should not have 
been introduced as a party; but it is such an irregu- 
larity as may be corrected by amendment. We shall 
therefore, without affirming or reversing the decree re- 
mand the cause that the amendment in the particulars 
mentioned may be made, and that a decree similar to 
the oneappealed from be passed by the court below. 

Cause remanded under art. 5, sec. 28 of the Code. 

Yellott, J., dissents. 


—_———__ 
NEW YORK COURT OF APPEALS ABSTRACT. 


CRIMINAL LAW—FORGERY— WIFE AS PRINCIPAL— 
PRESUMPTION OF COERCION—EVIDENCE—CODE CRIM. 
Proc.,§ 399—TESTIMONY OF ACCOMPLICE.—Defendant, 
with her husband and another, was indicted for for- 
gery in the third degree, in raising a check. It ap- 
peared on the trial that defendant suggested the idea 
of obtaining the check, and went alone to astore where 
she procured a check for $6, upon the representation 
that she desired to send the money that evening to 
her sister or mother in Philadelphia, and she could not 
obtain an order at the post-office, as it was closed. 
This check she delivered to her husband, who in her 
presence, erased with an acid the name of the payee 
and the amount. Subsequently, when it did not ap- 
peur that she was present,the check was filled in for the 
$165.50, the money was obtained thereon, and $74 of 
that sum paid to defendant. Held, that the evidence 
was sufficient to authorize a finding that defendant’s 
participation in the affair was voluntary and under 
no coercion from her husband, and also was sufficient 
to justify a conviction of defendant as a principal, not 
simply as an accessory before the fact. The rule un- 
doubtedly is, that whatever of a criminal nature the 
wife does in the presence of her husband is presumed 
to be compelled by him (1 Bish. Crim. Law [7th ed.], 
§ 359); but this presumption is prima facie and not 
conclusive, and if it appears that she was not urged or 
drawn to the offense by him, but was an inciter of it, 
she is liable as well as he. Seiler v. People, 77 N. Y. 
413; Goldstein v. People, 82 id. 233. (2) The proof as 
to what occurred, after defendant returned with the 
check, in reference to the alteration thereof, was the 
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uncorroborated testimony of an accomplice. Held, 
that there was other testimony tending ‘‘to connect 
the defendant with the commission of the crime,” 
sufficient to meet the requirements of § 399 Code Crim. 
Proe., prohibiting a conviction on the uncorroborated 
testimony of an accomplice. People v. Ryland. Opin- 
ion by Miller, J. [Asto coercion see 1 Allen, 4; 2 Gray, 
510; 11 id. 487; 88 N. Y. 178; 13 Eng. Rep. 453; 42 Vt. 
495; 59 Me. 298.—Ep.] 

[Decided Oct. 28, 1884, affirming 16 W. Dig. 232.] 


TRUST—DECLARATION OF — STATUTE OF FRAUDS— 
PAROIL LEASE—SPECIFIC PERFORMANCE— ASSIGNMENT 
FOR CREDITORS — RIGHT TO LEASE PASSES TO 
ASSIGNEE — DISTRIBUTION OF PROCEEDS.—If the 
declarations of a party can, under any circum- 
stances, be received to raise a trust or create 
an interest in lands in another, they must be 
clear and explicit, and point out with certainty the 
subject-matter, and the extent of the beneficial inter- 
est. Equity cannot, under any circumstanees, compel 
the performance of a parol agreement vague in its 
terms, and standing upon testimony of the accuracy 
of which the witness is himself uncertain. In an ac- 
tion brought by plaintiffs as judgment creditors of the 
defendant R., to have certain real estate in which 
they claimed R. had an interest charged with the pay- 
ment of their judgment, the court found that R. being 
the owner of the land, by procurement of the defend- 
ant A. F., conveyed it to the wife of the latter, by 
deed, reciting a consideration of $2,300; that asa 
further consideration it was agreed between R. and A. 
F. that the former should have the use for three years 
of the cellar and first floor of the building to be erected 
upon the premises. The only evidence upon which 
the last finding was made was testimony of admissions 
made by R. after the conveyance and in the absence of 
A. F., except the testimony of one witness as toa 
conversation with A. F. and R., in which the former 
said he had bought the premises, and that R. was to 
have the use for ‘‘ either several years ortwo or three 
years,” the witness could not say which,as it was out of 
his memory. Held, that the evidence was insufficient 
to sustain the finding; but if the evidence was suffi- 
cient to establish an agreement to give A. F. the use 
of any portion of the premises, it was in the nature of 
a lease, and as it was by parol, and for more thana 
year, it was void by the statute of frauds; and that it 
was not such a contract as equity would decree per- 
formance of after the execution of the deed, and be- 
fore the recovery of plaintiffs’ judgment. R. made a 
general assignment for the benefit of his creditors. 
The assignee accepted the trust, entered upon the per- 
formance of his duties, and it appeared that the as- 
signor’s debts greatly exceeded his assets. Held, that 
if R. was then entitled to a lease, or to any benefit in 
the premises, the right passed to the assignee, and 
plaintiffs had no claim which they could enforce 
against it. Emigrant Industrial Savings Bank v. 
Roche, 93 N. Y. 374; Spring v. Short, 90 id. 538. If 
such an assignee refuses in a proper case to proceed 
and get in the assigned property, the creditors col- 
lectively, or one in behalf of all who may come in and 
join, may compel the execution of the trust in equity. 
So he could beremoved anda more efficient trustee 
appointed, but in either case a decree fora single debt 
would be erroneous. Nor is it possible for an assignee 
by any word or act of disclaimer, to relieve himself 
from the obligation to collect the estate and distribute 
it according to the terms of the assignment. He is 
bound to all the creditors, and their rights cannot be 
varied at his option. If otherwise, a preference might 
be created when the assignment was silent, and by re- 
fusing to sue orenforce a right of property, as the re- 
spondent alleges was done in the case before us, an 
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assignee could permit a favored creditor to absorb the 
property of the estate and gain priority over others. 
No doubt the creditor might also sue if the assignee 
improperly refused to do so. But if successful, the 
decree must follow the assignment, and the fruits of 
the recovery be distributed according to its terms. 
Bate v. Graham, 11 N. Y. 237; Everingham v. Van- 
derbilt, 12 Hun, 75; Dewey v. Moyer, 72 N. Y. 70; 
Spring v. Short, supra. The case of Fort Stanwix 
Bank v. Leggett, 51 N. Y. 554, cited by the respond- 
ents, does not aid the plaintiffs. In that case the as- 
signee was not a party, and no objection was made by 
answer oron the trial, nordid it appear that there 
were other creditors having an interest in the fund. 
Here there are an existing assignment, an acting as- 
signee, and creditors other than the plaintiffs. Crouse 
v. Frothingham. Opinion by Danforth, J. 

(Decided Oct. 21, 1884.] 


EcCLESIASTICAL LAW—ACT OF 1813—PASTOR’S SAL- 
ARY—METHOD OF RAISING.—(1) The provisicns of the 
Act of 1813, ch. 60, § 48, providing “for the incorpora- 
tion of religious societies,’’ which prescribe the 
method of fixing the salary to be paid to a minister of 
a corporation organized under it are exclusive and im- 
ply a prohibition of any other method. It is obvious 
from an examination of the record that there was no 
compliance with any of these provisions, and upon a 
former trial a nonsuit had been granted for that rea- 
son. It was denied upon this occasion in deference 
to the decision of the General Term, by which the non- 
suit had been set aside (15 Hun, 340), and a ruling 
made that notwithstanding the statute it was com- 
petent for the parties to make the contract in such 
other manner as they saw fit. We think such acon- 
struction destroys the efficacy of the act. It removes 
the check which was intended to be put upon the 
power of trustees (Petty v. Tooker, 21 N. Y. 267), and 
takes from the select body of corporators (People v. 
Tuthill, 31 N. Y. 550), who were considered by the Leg- 
islature the proper persons to deal with the matter, 
and so were authorized to determine the amount of 
salary to be paid, the power to do so, by conferring it 
upon the congregation at large, and leaves the evi- 
dence of the obligation to be determined by parol evi- 
dence, rather than the written instrument upon which 
the statute authorizes payment to be made. When a 
statute covers the whole subject, and prescribes the 
persons who may bind a corporate body and the man- 
ner in which they may bind it, resort cannot be had to 
other instrumentalities. The designation of certain 
agents and methods for the doing of an act implies a 
prohibition of any others. People ex rel. Atty.-Gen. 
v. Utica Ins. Co., 15 Johns. 357; New York Fireman’s 
Ins. Co. v. Ely, 2 Cow. 678; Crocker v. Whitney, 71 N. 
Y. 161; Donovan v. Mayor, 44 Barb. 180. Accordingly, 
where the salary of a minister of a Methodist Episco- 
pal church was fixed by the quarterly conference, in- 
stead of as prescribed by said act, held, that no con- 
tract obligation was imposed upon the church, and 
that an action was not maintainable against it to re- 
cover a balance unpaid of the salary so fixed. (2) Un- 
der the rules and regulations of the ‘“*‘ Methodist Epis- 
copal Church of the United States,’’ enacted by its 
general conference, no contract relation exists between 
a society belonging to thas church and its minister. 
The society is simply a contributor to a general fund 
raised by voluntary not enforced contributions, for 
the support of ministers, and no implication arises of 
any promise on its part of compensation to the minis- 
ter assigned to it, from the fact that service is rendered 
byh.m and received by the society. The minister 
renders service not upon an agreed salary but upon an 
allowance for support to be paid from such general 
fund. (3) In theabsence, at least, of some valid ex- 





press agreement, both parties will be deemed to have 
acted under the obligation of duty imposed by said 
rule. (4) The said rage and regulations are not in con- 
flict with said act, o e general law of the State, and 
are binding upon the assenting members, and as to 
them have the force of contracts. Landers v. Franck 
St., ete., Methodist Glrch. Opinion by Danforth, J. 
[Decided Oct. 28, 1884.] 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

INTEREST—WHEN AGENT LIABLE FOR.—Money vol- 
untarily left by a principal in the hands of an agent 
lies without interest until some request for it or oc- 
currence clfanges the character of the deteution; but 
when the detention is against right, interest from the 
time when the money should have been paid to the 
principal, at the rate fixed by the law of the place 
where it is detained, is chargeable to the agent. Cir. 
Ct., S. D. N. Y., Sept. 9, 1884. Bischoffsheim v. 
Baltzer. Opinion by Wheeler, J. 


NEGLIGENCE —WHARVES—OBSTRUCTIONS — SUNKEN 
PILE—DAMAGE TO VESSEL—LIABILITY OF OWNER AND 
OCCUPANT.—A coal merchant having by arrangement 
with a railroad company, the owner, obtained the ex- 
clusive use Of a wharf and ofthe slip adjoining, for the 
purpose of receiving coal upon cars of the company, 
and of thence selling and shipping the coal on board 
vessels that he procures to come to the wharf to receive 
it, paying the company a tixed sum as wharfage for all 
coal] thus sold and shipped, is liable for the damages 
to such vessels occasioned by asunken pile near the 
wharf, after notice of the existence of the obstruction 
and of its dangerous character, the vessel having been 
directed to move over the dangerous spot by his gen- 
eral superintendent. The John A. Berkman, 6 Fed. Rep. 
535; Christian v. Van Tassel, 12id. 884; Swords v. Edgar, 
59 N. Y. 35; Leary v. Woodruff, 4 Hun, 99; Cannavan 
v. Conklin, 1 Daly, 509; Carleton v. Franconia, ete., 
Co., 99 Mass. 216. The liability of the company as 
owner for thesame damage, if proved, would be no 
defense to the several liability of the occupant of the 
wharf. Dist. Ct., 8. D. N. Y., July 26, 1884. Onder- 
donk vy. Smith. Opinion by Brown, J. 


CONSTITUTIONAL LAW—CONTRACT TO CONSTRUCT 
RAILROAD — ULTRA VIRES—RESCISSION — EQUITABLE 
INTERFERENCE.— The Constitution of the State of 
Pennsylvania provides that ‘* no corporation shall issue 
stocks or bonds except for money, labor done, or 
money or property actually received; and all ficti- 
tious increase of stock or indebtedness shall be void.’’ 
An incorporated railroad company of that State en- 
tered into a construction contract whereby the con- 
tractor agreed to furnish all the materials and do all 
the work necessary to construct the company’s road, 
at an expenditure however not exceeding $200,000; and 
in consideration thereof the company agreed to issue 
to the contractor $300,000 of its capital stock as fully 
paid up, and $300,000 of its first mortgage bonds. The 
materials could be furnished and the road built for 
$180,000 cash. Held, that the contract contravened the 
constitutional provision, and was ultra vires and void. 
There can be no doubt that a court of equity may en- 
tertain a bill to avoid a contract of a corporation 
which it had no power to make. Aubury Academy v. 
Strong,Hopk.(N. Y. Ch.) 278. And constructive fraud 
involving a breach of trust oran abandonment of duty, 
or aviolation of public policy,is a recognized ground for 
equitable interposition for the cancellation of agree- 
ments. 1Story Eq. Jur., § 694. Where there is fraud 


*To appear in 21 Federal Reporter, 
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against public policy a court of equity will rescind, 
notwithstanding the party plaintiff has participated 
therein, if public policy would be defeated by allowing 
the instrument to stand. Id., §§ 695, 695a. So long as 
the contract continues executory, the maxim “in pari 
delicto’* does not apply atall. Ad. Eq. *175; Spring 
Co. v. Knowlton, 103 U. 8. 49. These principles open 
the way for equitable intervention here, and nothing 
appears to induce adenial of the relief sought. It is 
indeed inferable from the evidence that all the stock- 
holders of the plaintiff company either expressly as- 
sented to the contract of October 5, 1883, or acquiesced 
for a season therein. But it is shown in Thomas v. 
Railroad Co., 101 U. S. 71, 83, that a contract not 
within the scope of the powers conferred on a corpo- 
ration, and against public policy, cannot be made valid 
by the assent of every one of the shareholders. Nor 
is it asufficient reason for refusing to interfere, that 
some of the directors who were parties to the indefen- 
sible scheme for private speculation heretofore referred 
to were active in promoting this suit and in its prose- 
cution. Even for them there is a locus penitentic. 
Spring Co. v. Knowlton, supra. They however are not 
the complainants. The suit is by the corporation, 
which owes a paramount duty tothe public. Its for- 
mer course was inexcusable indeed; but having re- 
traced its false steps, itis now in the right pathway. 
Having entered into acontract forbidden by public 
policy (as was said in Thomas v. Railroad Co., supra), 
“it was the duty of the company to rescind or aban- 
don it at the earliest moment.’’ This it has done; 
but to the end that it may the better discharge its ob- 
ligation to the public, it needs the aid of a court of 
equity to set aside the improvident and illegal contract 
with which it is embarrassed. The railroad is unfin- 
ished. The work of construction has ceased. Al- 
though free to proceed, the defendant for many 
months has done nothing. His inaction is doubtless 
wise, for were this bill dismissed he could not expect 
a court of equity to decree the specific performance of 
his construction contract; and if at law he could re- 
cover atall for future work it would be as upon a quan- 
tum meruit only. Cir. Ct., W. D. Penn., Aug. 13, 1884. 
New Castle, etc., R. Co. v. Simpson. Opinion by 
Acheson, J. 


PATENT—SUIT FOR INFRINGEMENT—LACHES — DE- 
MURRER.— Bill for the infringement of patent, al- 
leging unauthorized construction and use of patented 
invention by defendant for thirteen years, and mak- 
ing no excuse for complainant’s failure to assert his 
rights during that period, he/d, demurrable. That the 
geueral principles of equity jurisprudence control in 
patent cases cannot be doubted. Rev. Stat., § 629, 1 9; 
also § 4921, which last section contains these words: 
**The several courts vested with jurisdiction of cases 
arising under the patent laws shall have power to grant 
injunctions according to the course and principles of 
courts of equity to prevent the violation of any rights 
secured by a patent, upon such terms as the court may 
deem reasonable.’”’ Now generally speaking the laches 
of complainant is sufficient ground for non-interfer- 
ence on the part of acourt of equity. Nearly all the 
life-time of this patent the complainant bas remained 
silent, by his silence consenting to, or at least acqui- 
escing in, the acts of the defendant. To interfere now 
by injunction would seem manifestly inequitable. 
That this question of laches can be raised by demurrer 
and that it is a good defense to a bill in equity, is 
abundantly sustained by the authorities. In Walk. 
Pat., § 597, it is said: ‘‘The defense of laches can be 
made in a demurrer, or in an answer, or in argument 
onthe hearing, without any pleading to support it. 
But a pleais not appropriate in such a defense; be- 
cause if the bill shows delay, and is silent about ex- 








cuses therefor, the method of a plea would be to state 
that there is no such excuse, and because by taking is- 
sue on sucha plea and framing an excuse the com- 
plainant could cut offall excuses and win the case. To 
guard against a demurrer based on laches, in a case 
where long delay intervened between the infringement 
and filing of the bill, the bill ought to state the exist- 
ing excuses for that delay; and to guard against such 
defense being started on the hearing the evidence 
ought to show whatever excuse the complainant can 
interpose.”’ See also the following authorities: Max- 
well v. Kennedy, 8 How. 222; Lewis v. Chapman, 3 
Beav. 133; Saunders v. Smith, 3 Mylne & C. 711; Col- 
lard y. Allison, 4 id. 487; Wyeth v. Stone, 1 Story, 273: 
Root v. Railway Co., 105 U.S. 215; Curt. Pat., § 440, in 
which the author says: ‘‘ Where a patentee seeks an 
injunction against an alleged infringer, and the evi- 
dence shows that this infringer, or others, have been 
in the babit of disregarding the exclusive right con- 
ferred upon the patentee, and this with knowledge, 
either actual or implied, on the part of the patentee, 
the court will dismiss the bill on the ground that the 
complainant has been guilty of laches, or that there is 
a want of that exclusive possession which lies at the 
foundation of every claim for an injunction.’’ These 
authorities, enforcing the general rule of equity juris- 
prudence, compel the sustaining of the demurrer. Cir. 
Ct., E. D. Mo., Sept. 19, 1884. McLoughlin v. People’s 
Ry. Co. Opinion by Brewer, J. 


—\!_>___——_ 


MINNESOTA SUPREME COURT ABSTRACT. 

CHATTEL MORTGAGE—-EXECUTION AND RECORD— 
MORTGAGOR REMOVING FROM STATE—LACHES IN 
TAKING POSSESSION—EFFECT OF RECORDING ACTS.— 
A chattel mortgage executed and recorded in another 
State, where the mortgagor resides and the property 
is situated,and according to the laws of that State, need 
not, to preserve the rights of the mortgagee, be filed in 
this State, upon the mortgagor, with the property in 
his possession, removing to and becoming a resident of 
this State. The rule is that the validity and effect of 
contracts relating to personal property are to be deter- 
mined by the laws of the State or country where they 
are made, and as a matter of comity they will, if valid 
there, be enforced in another State or country, al- 
though not executed or recorded according to the law 
of the latter. And this rule has been applied in a great 
number of cases to chattel mortgages, where the mort- 
gagorremoves with the property into another State, 
continuing in possession of it, permissible by the law 
of the former, under circumstances that, had the mort- 
gage been executed in the latter State, by one resident 
therein, would have made it invalid as against cred- 
itors or purchasers. Jones Chat. Mort., §§ 260, 299- 
301; Offutt v. Flagg, 10 N. H. 46; Ferguson v. Clifford, 
37 id. 86; Cobb v. Buswell, 37 Vt. 337; Jones v. Taylor, 
30id. 42; Taylor vy. Boardman, 25 id. 581; Ballard v. 
Winter, 39 Conn. 179; Langworthy v. Little, 12 Cush. 
109; Bank v. Danforth, 14 Gray, 123; Martin v. Hill, 12 
Barb. 631; Kanaga v. Taylor, 7 Ohio St. 134; Wilson v. 
Carson, 12 Md. 54; Smith v. McLean, 24 Iowa, 322; 
Simms v. McKee, 25id.341; Feurt v. Rowell, 62 Mo. 524. 
The court below disposed of the case mainly upon the 
proposition that the mortgagees were guilty of laches 
in not taking possession of the property within a rea- 
sonable time afterthey had the right to take posses- 
sion. It stated this to be the rule: ‘‘The law requires 
a mortgagee, when default is made, to take possession 
of the property within a reasonable time thereafter in 
order to maintain and protect his lien as against sub- 
sequent creditors and purchasers; and if he suffers the 
property to remainin the possession and under the 
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control of the mortgagor, after the expiration of such 
reasonable time after default, it is evidence of fraud, 
and he is guilty of laches, which should not protect his 
rights against bona fide purchasers of the property 
without actual notice.” This is not supported by au- 
thority. See Hudson v. Warner, 2 Har. & G. 415; 
Shurtleff v. Willard, 19 Pick. 202; Fuert v. Rowell, 62 
Mo. 524; Steele v. Adams, 21 Ala. 534; Spraights v. 
Hawley, 39 N. Y.441. (2) Where the statute gives to 
the filing or recording of achattel mortgage the same 
effect as to subsequent purchasers or mortgagees, as 
the delivery of the property to the mortgagee, leaving 
the mortgagor in possession, will not while such effect 
continues postpone the rights of the mortgagee to those 
of subsequent purchasers or mortgagees. Keenan v. 
Stimson. Opinion by Gilfillan, J. 

[Decided Aug. 6, 1884.] 

MUNICIPAL CORPORATION—CARE OF STREETS—NEG- 
LIGENCE—PROXIMATE CAUSE.—A municipal corpora- 
tion is not relieved of the care and responsibility for 
the condition of one of its streets, merely by permit- 
ting arailway company to lay out and operate its track 
upon and alongit. Where several concurring acts or 
conditions of things, one of them a wrongful act or 
omission, produce an injury, such wrongful act or 
omission is to be regarded the proximate cause of the 
injury, if the injury be one which might reasonably be 
anticipated from the act or omission, and which 
would not have occurred without it. In 
McMahon v. Davidson, 12 Minn. 357 (Gil. 232) it was 
stated as the rule that it is immaterial how many 
others may have been in fault if the defendant’s act or 
negligence was an efficient cause of the injury. In 
Griggs v. Fleckenstein, 14 Minn. 81 (Gil. 62), the de- 
fendant negligently left his horses unhitched in a city 
street, and they ran away, came into collision with 
and frightened another team properly hitched, which 
also ran away, and came into collision with and in- 
jured plaintiff's horse. The court held that defend- 
ant s negligence in leaving his horses unhitched was 
the cause of theinjury, saying: ‘‘The running away 
of the defendant’s team was the efficient cause of the 
injury to plaintiff's horse, because it put in operation 
the force which was the immediate and direct cause of 
the injury.’’ In Johnson v. Chicago, M. & St. P. Ry. 
Co., 16 N. W. Rep. 488, a fire caused by a spark from 
defendant’s engine commenced in a pile of corn-stalks 
negligently left by N. near the track, passed from the 
corn-stalks to his barn, from his barn to another, and 
from that to plaintiff's. It was held that the negligence 
of the defendant in allowing the sparks to escape from 
the engine was a proximate cause of the injury to 
plaintiff. In Nelson v. Chicago, M. & St. P. Ry. Co., 
30 Minn. 74, which was an action for injuries caused by 
defendant’s failure to fence its road, the rule was 
stated that if the injury was one which a man of ordi- 
nary experience and sagacity could foresee might prob- 
ably ensue from a failure to fence, then the damage 
would be sufficiently proximate and direct to entitle 
the injured party to recover.’’ This was followed and 
applied in Maher v. Winona & St. P. R. Co., 18 N. W. 
Rep. 105, in which it was held that thefailure to fence 
the railroad might be the proximate cause of the in- 
jury, where the plaintiff's horses, which he was driv- 
ing along the highway, were frightened by a train of 
cars passing, got beyond his control, got away from 
him, ran upon and along the track into a culvert, and 
one was killed and the other injured. This court sus- 
tained an instruction to the jury in the language 
which we have quoted from the Nelson case. Camp- 
bell v. City of Stillwater. Opinion by Gilfillan, C. J. 
(Decided July 18, 1884.) 


MUNICIPAL CORPORATION—CHANGE OF GRADE OF 
STREET—DAMAGES—SURFACE WATER.—An action will 





not lie against a city for consequential injuries to 
property adjacent to a public street, caused by a change 
of the established grade of the street lawfully made by 
the public authorities, and in a proper manner (being 
such an act as oue might rightfully do upon his own 
premises), even though the property had been improved 
with reference to the previously established grade. 
The municipal charter expressly empowers the city 
council to establish the grade. of any street, and by a 
vote of two-thirds of the members to change the grade 
of any street after it has been established. Ses. Laws 
1881, ch. 76, sube. 8,§ 2. By along current of decis- 
ions, almost without dissent, the law has been de- 
clared to be that the owner of property adjacent to a 
public street is not entitled to a remedy for injuries 
resulting from the exercise in a proper manner of 
lawful authority in establishing or changing the grade 
of the street. British Cast Plate Manuf’rs v. Mere- 
dith, 4 T. R. 794; Boulton v. Crowther, 2 B. & 
C. 703; Smith v. Washington, 20 How.135; Callender 
v. Marsh, 1 Pick. 418; Skinner v. Hartford Bridge Co., 
29 Conn. 523; Burritt v. New Haven, 42 id. 174; Rad- 
cliff v. Brooklyn, 4 N. Y. 195; Plum v. Morris Canal & 
Banking Co., 10 N. J. Eq. 256; O’Connor v. Pitts- 
burgh, 18 Penn. St. 187; Green v. Borough of Reading, 
9 Watts, 3882; Rounds v. Mumford, 2 R. I. 154; Pon- 
tiac v. Carter, 32 Mich. 164; Burlington v. Gilbert, 31 
Iowa, 356; Roberts v. Chicago, 26 Ill. 249; Quincy v. 
Jones, 76 id. 231; Hoffman v. St. Louis, 15 Mo. 651; 
Wabash vy. Alber, 88 Ind. 428; Shaw v. Crocker, 42 Cal. 
435; White v. Yazoo City, 27 Miss. 357. To the extent 
of denying aright of recovery for consequential in- 
juries from an original establishment of grade this 
court has recognized the law to be as here declared in 
Lee v. City of Minneapolis, 22 Minn. 13; Alden v. City 
of Minneapolis, 24 id. 254; O’Brien v. City of St.Paul, 
25 id. 331-334. We have however considered that a 
municipal corporation will be liable for damages 
caused to private property by grading streets, when a 
private owner of the soil over which the streets are 
laid would be liable if he were making the same im- 
provement upon his own land for his own use. 
O’Brien v. City of St. Paul, supra; Dyer v. City of St. 
Paul, 27 Minn. 457; Armstrong v. City of St. Paul, 30 
id. 299. But this case is obviously not within the lim- 
itation of the general principle upon which those cases 
rest, and is to be governed by the general rule of law 
above asserted. In principle there is no difference be- 
tween the case of injuries resulting from an original 
establishment of a grade and those resulting from an 
authorized change of an established grade. Authori- 
ties above cited; and see Karst v. St. Paul,S. & T. F. 
R. Co., 22 Minn. 118. In both cases the principle is the 
same; that is, a public right acquired to which indi- 
vidual convenience and interest are subject. Upon 
the acquisition of the public from the original owner 
of the soil of the right to use the land for the purposes 
of a street, whether that right is acquired by purchase 
as by condemnation proceedings, or by gift or estop- 
pel, as by dedication ard acceptance, the right of the 
public to such use of the land as may be consistent 
with those purposes becomes as absolute as is the right 
of any owner of land to the use of it for his own pur- 
poses. Tbenceforth it is the right of the public, sub- 
ject to any statutory restrictions which may be im- 
posed, to have the land prepared and kept in fit condi- 
tion for use as a street; to have it improved and 
changed from time to time, as the public need, and the 
changing circumstances attending its use shall require. 
That changes might be required must be presumed to 
have been contemplated when the land was taken and 
devoted to the purposes of a street, as incident to the 
enjoyment of the easement which was then acquired. 
The individual proprietor holds his property subject 
to the public right. He necessarily takes upon him- 
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self the risk of the possible consequences of such 


changes in the grade of the street as may become nec- 
essary for the public convenience and safety. Raising 
the grade of the street, as was done in this case, and 
with the consequences alleged, is not a taking of 
plaintiff's property for which, under the Constitution, 
compensation must be made. The injury complained 
of is merely a’consequence of the exercise of a legal 
right which the public acquired, and to which plaint- 
iff's land became subject when the land was taken for 
astreet. Whatever taking there has been was com- 
plete when the easement was first acquired. The con- 
stitutional provision is not applicable to the case. Bur- 
ritt v. New Haven, and Callendar v. Marsb, supra. It 
is claimed that certain provisions of the city charter, 
providing for ascertaining ‘“‘ the amount of all dama- 
ges occasioned to any private property by reason of any 
public works or structures,’’ should be so construed as 
to sustain a right of recovery. We find no reason to 
so construe the act. These terms of the act were not 
employed for the purpose of conferring a right tocom- 
pensation where none existed before, but merely with 
reference to providing a method of ascertaining the 
compensation to be paid for such taking of or injuries 
to property as, under the existing law, entitled the 
owner to compensation. Aswe understand the alle- 
gations of the complaint respecting injury from water 
coming upon plaintiff's property, the facts are in sub- 
stance that before the grade of the street was changed 
the sewers and gutters carried the surface water from 
the premises in the vicinity of this lot tothe north- 
ward and into the Mississippi river; but that these 
gutters and sewers being filled by the raising of the 
street, the surface water from the territory south of 
this property is left to flow over plaintiff's land as it 
naturally would in the absence of any artificial means 
of carrying it off. Thecity is not liable for failure to 
provide a means for carrying off this surface water (Lee 
v. City of Minneapolis, Alden v. City of Minneapolis, 
O’Brien vy. City of St. Paul, supra; 2 Dill. Mun. Corp. 
(3d ed.) 1039 et seq.), and after ithad once made pro- 
vision which accomplished that result by the gutters 
and sewers of this street, upon the grade first estab- 
lished, it was not liable for failure to provide new 
means of accomplishing that end, when from the 
change of grade the old aqueducts became useless. 
Henderson v. City of Minneapolis. Opinion by Dick- 
inson, J. 

(Decided July 19, 1884.) 


_— 


CORRESPONDENCE. 
POLITICAL CONTRIBUTIONS BY CANDIDATES FOR 
JUDGESHIP. 


Editor of the Albany Law Journal: 


In your New York letter, published in your issue of 
the 24th inst., is a notice of a proposed bill to prohibit 
contributions for political purposes from judicial offi- 
cers, or candidates for judicial offices. One section of 
the proposed bill requires every person elected to hold 
the office of judge, before assuming said office to file 
in the office of the secretary of State an oath to the 
effect that he has not within three years prior to the 
taking of such oath paid any assessment or contribu- 
tion for political purposes. 

As in this section of the State, pretty nearly all of 
the members of the bar took part on one side or the 
other in the recent presidential campaign, and con- 
tributed of their funds thereto, the passage of this 
section in its present shape would disqualify them all 





for the next three years at least, from filling any ju- 
dicial position. Their acts in so contributing were 
certainly not illegal then, and to now declare it to be 
an offense disqualifying them from filling judicial 
positions would be au ex post facto law of the worst 
sort. The principle of the act is undoubtedly good, 
but the section referred to should be so amended that 
those lawyers who contributed to the legitimate ex- 
penses of the last campaign, and also of the two pre- 
ceding it, should not be debarred from being candi- 
dates for a judicial position for the next three years to 
come. 

The form of oath might be altered to read in the al- 
ternative, to wit, that deponent has not since the pas- 
sage of the (proposed) act or within three years last 
past contributed, etc. That would obviate the diffi- 
culty. 

Yours, 
H. W. T. 

New York, Jan. 27, 1885. 

[We do not see that our correspondent ‘‘ obviates 
the difficulty.” For “or” we should read ‘‘ and,” 
—Ep. ] 


———_a————— 


NEW BOOKS AND NEW EDITIONS. 
RAPALJE ON CONTEMPT. 

A Treatise on Contempt, including Civil and Criminal Con- 
tempts of Judicial Tribunals, Justices of the Peace, Leg- 
islative Bodies, Municipal Boards, Committees, Notaries, 
Commissioners, Referees, and other offices exercising ju- 
dicial and quasi judiciaj functions, with Practice and 
Forms. By Stewart Rapalje. New York, 1884. L. K. 
Strouse & Co. Pp. 273, xivi. 

The subject of this book is one which the active 
practitioner may be called upon at any moment for 
advice. Atany point along the line of the progress of 
a case the question of ‘**contempt”’ is apt to crop out. 
And now instead of having to wade through digests, 
and volumes of reports, with a feeling of assurance he 
can turn to the above, and find, as the author says in 
his preface, ‘‘the law as laid down in the books.” 
Would that judges would apply the same law. The 
work is supplemented with appropriate forms and 
amply indexed. 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, Feb 3, 1885: 

Order of General and Special Terms reversed and pro- 
ceedings remitted to Special Term to appoint commis- 
sioners—-In re Application of the Union Ferry Co., 
etc.—Judgment affirmed — People, respondent, v. 
Alfred F. Vedder, appellant.——Judgments affirmed 
with costs—In re Will of Catherine Harder, deceased, 
Julia FE. Houghkirk, administratrix, respondent, v. 
President, etc., of the Delaware and Hudson Canal 
Co., appellant; Foster B. Moss, exr., appellant, v. 
James Hasbrouck and others, respondents. —Judg- 
ment affirmed, on ground that there is no competent 
evidence of the execution of a will, without costs to 
either parties—In re Probate of Alleged Will of John 
Russell, etc. Motion to amend notice of appeal de- 
nied, with costs—Catherine C. Mc Donald, respondent, 
yv. Frederick Sutor, appellant. 
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CURRENT TOPICS. 

Na recent address before the Illinois State Bar 
Association, Prof. Van Buren Denslow uttered 
the following very forcible and novel sentiments 
concerning the treatment of criminals: ‘‘They 
should be sent where they can get all the barbarism 
they want. This advice is so old that it seems new. 
In Job, exile to an island is a familiaridea. All 
nations have practiced it until recently. England 
started her empire in America and in Australia by 
it. We are maintaining fifty public nuisances, mon- 
asteries of malignity for the more complete eradica. 
tion of virtue in the depraved than is otherwise 
possible, filled with 50,000 convicts who to our civ- 
ilization are mischievous. To Stanley’s new State 
on the Congo, where the conditions of sensual exist- 
ence are easy enough for the most incompetent, they 
would be an invaluable help, industrial missionaries, 
better than missionaries, for being more nearly like 
the rogues among whom they would be sent, the 
two would better understand each other than either 
of them now understand the missionaries. We spend 
vast sums of money and months of time and learn- 
ing in litigating the question whether a man isa 
criminal or a lunatic. In fact, the question is im- 
material. Both need nearly the same treatment, 
viz.: easy conditions of physical support by light 
labor, freedom as nearly as possible from all restraint, 
and especially from the highly complex restraints 
of civilized society; plenty of play and amusement; 
in fact, just the conditions which asylums and pen- 
itentiaries do not supply. Especially the criminal 
needs his wife and child, which the penitentiary 
takes away. When the relatives and friends of 
criminals receive letters from their convict friends 
in Africa advising them that they are doing far bet- 
ter there than they ever could here, and would not 
return if they could, convictions of crime will be 
easy and crime will diminish, because the persons 
who now constitute the criminal class will be drawn 
off and usefully employed. During our war crime 
ceased throughout the country, because the war 
created a demand for the criminal and made him 
useful. Colonizations of criminals will do exactly 
the same thing. I would like to see the treatment 
which we apply to missionaries and criminals exactly 
reversed by sending the criminals to the heathen 
and placing the missionaries under the operation of 
that great forcing process, the penitentiary, of 
course with such changes in the nature of the insti- 
tution as would adapt it to its new inmates, but ad- 
hering to the principle that righteousness, like crime, 
is best cultivated by gathering large quantities of it 
together in one spot. We should then be intensify- 
ing piety at home as we now intensify crime. If it 
would bring out our missionaries as much better as 


Vor. 31 — No. 7. 





it now makes our criminals worse, our home right- 
eousness would be irresistible. Russia finds this. 
process of forcing Nihilism in her universities highly 
successful. And if life among the heathen should 
kill off our exiled criminals as fast as it does our 
missionaries, whose average life abroad is three and 
one-half years, we could have the satisfaction of 
knowing that though they perished on a foreign 
shore it is in a good cause.” This temporarily stuns 
us. If it is sarcasm it is not without merit; if it is 
a joke, although it is rather robust, we might toler- 
ate it; but if it is serious, we should simply answer 
that every nation is bound in fairness to ‘‘ wash its 
dirty linen at home.” 


A correspondent of the Central Law Journal writes 
as follows, concerning the habits of the English 
judges of delivering opinions seriatim: ‘It is an 
intolerable nuisance, after one judge has exhausted 
the case, to have another take it up, and go over all 
the points the first has made, and add a word or 
two by way of illustration, and agree with the first. 
It gets worse and worse when a third and fourth go 
through this same formula. We have to pay for 
these tautological reports. Our periodicals follow 
suit in this stupidity. They usually publish the 
opinions of all the judges, which are generally as 
much alike as two peas. Life is too short to read 
all this matter.” This is quite just. It has often 
occurred to us, but it never occurred to us to say it, 
because our hands have been full in correcting the 
bad habits of our own judges. This particular bad 
habit however is peculiar to the English bench. 
The superfluity of opinions may be endured up to 
the house of lords, for there is usually some new 
light or turn of expression that gives something like 
variety to the unnecessary performance. But when 
it comes to the house of lords there is not a single 
alleviating characteristic, unless may be the recent 
poetical quotations indulged in by Lord Fitzgerald. 
How much better it would be if one judge should 
pronounce the opinion, and the others should con- 
tent themselves with saying ‘‘ ditto,” or ‘‘me too,’ 


We recently called attention to the English 
mangling of Mr. Bigelow’s work on Torts, by omit- 


ting all the American cases. Now a Mr. Grigsby 
has laid sacrilegious hands on the ark of Story’s 
Equity Jurisprudence, under the pretense of editing 
it. The Law Journal says of it: “An English edi- 
tion of this American legal classic will be received 
with much interest. The first question which the 
reader will ask himself is, upon what principle has 
the editor proceeded? The work might have been 
done in two ways. The text of Story might have 
been looked upon as sacred, whether it professed to 
be founded on English or American cases. In this 
view, the last edition by Story himself would have 
been printed entire, with comments by the editor 
either in the form of notes or bracketed interpola- 
tions, with the object of showing either that Story’s 
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law is the law of England at the present day or that 
it is not, and if not, why not. This we imagine is 
the ideal way of editing the book. Mr. Grigsby 
perhaps was deterred from following it by practical 
considerations. It might have required more space 
than was available, or might have been snpposed 
unsuitable in that form for the practical English 
lawyer. We donot think he or his publishers ought 
to have been so deterred, but such is the case. An- 
other mode of editing the book would have been to 
re-write it, using Story where it was considered 
convenient. This probably was considered as effac- 
ing Story too completely. The third and worst 
mode of editing has been adopted — namely, by 
omitting such part of Story as is borrowed from 
American cases, reproducing so much of him as is 
based on English cases, and putting on the top of 
all the subsequent English cases and statutes. 
* * * The result of this compromise is mixed. 
We have neither an effective treatise on equity as 
now recognized by English law, nor have we a full 
exposition of the views of Story.” It would be much 
fairer to steal Story’s work without credit than to 
misrepresent or castrate it. 


The spirit of civil service reform seems to have 
gone mad in Virginia. Last winter the legislature 
enacted as follows: ‘‘It shall not be lawful for the 
judge of any court, the superintendent of public in- 
struction, any superintendent of schools, the super- 
intendent, manager, or any employee of any asy- 
lum or State institution of learning, actively to in- 
duce or procure, either directly or indirectly, or to 
attempt, either directly or indirectly, to induce or 
procure any qualified elector to vote in any election 
for any particular candidate, or in favor of any par- 
ticular political party, or to vote against any puartic- 
ular candidate or against any particular party. It 
shall not be lawful for any of the officers or em- 
ployees, mentioned in the foregoing section, to par- 
ticipate actively in politics; and making political 
speeches, or the active or official participation in 
political meetings, shall be deemed to be an active 
participation in politics, within the meaning of this 
section.” A school superintendent was convicted 
under this act of making a political speech, and on 
his appeal the Court of Appeals of Virginia has re- 
cently decided the law to be unconstitutional. The 
Independent very justly observes: “ An office-holder 
has as much right actively to participate in politics 
as any other man. He may, if he chooses, make 
speeches on political questions, attend political 
meetings, and seek to influence the action of his 
fellow citizens in respect to candidates and _ parties; 
and any law making such conduct a misdemeanor 
is in conflict with his fundamental] rights of citizen- 
ship, and quite as bad as the old ‘blue laws’ of 
other days. If an officer may be thus restrained by 
a legislative statute, why may he not be equally re- 
strained from voting according to his sentiments? 
If he may vote as he thinks, and thus influence the 





result of an election, why may he not speak and 
write as he thinks?” Our judges have usually and 
wisely refrained from actively participating in poli- 
tics — except to get themselves nominated — but it 
would be absurd to enact that a judge shall not 
make a political speech. 


The family of the late Secretary Folger have pre- 
sented his legal scrap-book and common-place book 
to the editor of this journal. It is an extensive 
and very curious collection, mainly consisting in 
manuscript slips, sometimes several deep, writ- 
ten without erasure or blots, in a very legible hand, 
and all accurately indexed. The collection was 
principally formed while Mr. Folger was on the 
bench of our Court of Appeals. He had alluded 
to it in correspondence with the editor, and had 
frequently made extracts from it for this journal. 
The book contains two unfinished articles for this 
journal, one on ‘‘Names”—of which there are 
many singular examples in the collection — and an- 
other on convicts earniug deductions from their 
term of sentence for good behavior. It even con- 
tains the last piece of blotting-paper used in the 
book. It is a striking evidence of the learning, 
research, patience and order of our lamented chief. 
The editor feels greatly distinguished by being 
made the recipient of this precious legacy, and 
when he has done with it, and with all other 
earthly affairs, will deliver it to our Court of 
Appeals for preservation among its archives. 

The New York Mail and Express, with its weekly 
edition of January 29th, sends out a supplement of 
eight pages, containing a full reprint of the Civil 
Code proposed by Mr. Field. This is an opportune 
publication, bringing the proposed body of our laws 
before the laymen of the State, and giving them 
the opportunity to see and judge for themselves. It 
is the privilege of the people to say whether they 
will have their laws written, or whether they will 
have them floating vaguely in the discretion or in- 
discretion of a few judges. The obstructionists 
talk about the dangers of adopting this Code be- 
cause it has been hastily prepared. It has been in 
preparation for more than a generation. Very few 
but lawyers have ever seen it. Now let the people 
see how simple a thing the statutory enunciation of 
a principle may be, when it is not made to minister 
to the interest of a chosen body of interpreters. 


NOTES OF CASES. 


N Champlin v. Village of Penn Yan, 34 Hun, 33, 
an advertising banner, twenty-four feet wide 
and twelve feet deep, was suspended across one of 
the streets in the defendant village. The top was 
attached to a wire and ropes which were fastened 
to the tops of the building fronting on the street 
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opposite to the banner. A rope led from one cor- 
ner of the bottom to an awning post on the side- 
walk, and one running from the other corner of the 
bottom was fastened to the sill of a window ofa 
house. The jury found that the banner was‘an ob- 
ject likely to frighten horses ordinarily gentle and 
well trained. The banner had been up a consider- 
able time. In an action by the plaintiff to recover 
damages sustained by being thrown from his bugg 

while his horse, which had been frightened by the 
banner while passing under it, was running away, 
held, that the defendant was liable. The court said: 
‘“‘The argument presented by the defendant is this: 
That it is not the duty of a municipal corporation to 
remove objects suspended over the street, fastened 
to supports wholly outside of the street, if they are 
elevated so high as not to actually obstruct the use 
of the road-bed or sidewalk. In this State the pro- 
position, as stated, has never been approved by any 
reported decision, nor have I been able to find any 
rule or authority which supports the argument. I 
think the doctrine contended for was repudiated in 
Hume v. Mayor, 74 N. Y. 264. In that case the erec- 
tion complained of as an obstruction to the street 
was an awning made of a permanent roofing of 
boards over the entire sidewalk, resting against the 
building and supported on the outer line by wooden 
posts standing in the ground, near the curb-stone, 
and was used wholly for private purposes. This 
was held to be an unauthorized obstruction, or an 
encroachment upon the street, and the city was held 
liable to a person injured by its fall, for the reason 
that it was the duty of the city to remove it after 
notice of its erection. In the opinion of the court, 
no point was made of the circumstance that a part 
of the structure was supported by a post standing 
in the street. The court referred to several Massa- 
chusetts cases, with approval, where hanging objects 
were supported by fastenings in the face of the 
buildings which were standing on the line of the 
street, which were held to be unlawful obstructions. 
The cases to which I refer are, Pedrick v. Bailey, 12 
Gray, 161; Day v. Inhabitants of Milford, 5 Allen, 
98. The court, in commenting on these cases, said 
they are precisely in point upon the question 
whether such a structure, if in a dangerous position 
or condition, is a defect in the street, which a mun- 
icipal corporation, in pursuance of its general duty, 
is bound to remove or repair. It has been repeat- 
edly held that it is the duty of a municipal corpora- 
tion to remove objects deposited upon the streets, 
the natural effect of which is to occasion accidents, 
frightening horses of ordinary gentleness, although 
the objects were placed wholly outside of the 
traveled part of the road-bed. In Eggleston v. Col- 
umbia Turnpike Co.,18 Hun, 146, the court re- 
marked: The more common causes of injury and 
liability are structural defects or means to repair the 
road-bed; but a road may be also rendered unsafe, 
with consequent liabilities therefor, by unsightly 
objects placed or permitted to remain upon it, which 
are calculated to frighten animals employed thereon. 





See also Sherm. and Redf. Neg., § 388; Morse v. Rich- 
mond, 41 Vt. 485; Winship v. Enjield, 42 N. H. 199; 
Dimock v. Suffield, 80 Conn. 129; Bennett v. Lovell, 
18 Alb. Law. Jour. 803; Harris v. Mobdbs, id. 382. 
We are unable to discover any sensible reason for 
holding that an object permanently suspended di- 
rectly over the travelled part of a highway, although 
fastened to supports outside of the limits of the 
same, is not an obstruction to travel, if it naturally 
tends to frighten horses of ordinary gentleness, 
Such an object drives travel from the street over 
which it is suspended, because discreet persons will 
avoid the risk and danger incident to an attempt 
to pass under the same. It endangers travel and 
makes it perilous to all travellers riding in convey- 
ances drawn by horses. Such an object placed in a 
place so conspicuous as this banner was, within the 
plain sight of horses, is to be distinguished from 
objects which are suspended over sidewalks and 
fastened to the face of a building, like a sign ora 
bracket fastened in the face of a building, on which 
traders display their goods, or a show-case standing 
in front of a store. In many of the cases cited the 
argument is rejected that a road-bed can only be 
rendered defective by something in or upon the road 
itself, as being narrow and unreasonable. See Nor- 


ristown v. Moyer, 67 Penn. St. 365; Grove v. City of 
Fort Wayne, 45 ‘Ind. 429; 8. C., 15 Am. Rep. 262.” 


In Pilgreen v. State, 71 Ala. 368, it was held that 
when goods are forwarded through an express com- 
pany, by instructions of the purchaser, marked “ C, 
O. D.,” the carrier is the agent of the purchaser to 
receive the goods from the seller, and the agent of 
the seller to collect the price from the purchaser; 
and the sale is complete when the goods are deliv- 
ered to the carrier. The court said: ‘‘ Upon all 
sales of specific goods in the possession of the ven- 
dor, the contract is complete when the buyer and 
seller agree; the property in the goods then passes 
to the buyer, and the risk of loss by accident, or 
from any other cause than the fault or negligence 
of the seller, is cast upon the buyer as an incident 
of ownership, though actual possession may not pass, 
and he may not be entitled to it until he pays the 
price, or performs some other like stipulation. 1 
Pars. Cont. (6th ed.) 525. An illustration given in 
some of the books is, ‘if a man sells his horse for 
money, though he may keep him until he is paid, 
yet the property of the horse is in the bargainor or 
buyer.’ When buyer and seller are distant from 
each other, the delivery of the goods to a car- 
rier by the seller, in accordance with the specific re- 
quest of the purchaser, is a delivery to the pur- 
chaser. 1 Pars. Cont. (6 ed.) 532; Benj. Sales (8rd 
Am. ed.), § 181. Applying these settled rules of 
the law of sales of personal property to the facts, the 
transaction cannot be located at Columbiana. All 
the dealings between the buyer and the seller were 
at Calera. There the offer of the buyer was received, 
accepted and acted upon, and there every act was 
done, which it was intended the seller should do. 
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The general property in the thing sold there passed 
to the buyer, by the delivery to the carrier of his 
own appointment, though he could not entitle him- 
self to possession until he paid the price to the car- 
rier. The carrier was his agent to receive the thing 
sold at Calera, and was the agent of the seller io 
receive the price. It would have been a neglect of 
duty, as a collecting agent, renderlng the express 
comyany liable to the seller, if there had been a de- 
livery of the whiskey without payment of the price; 
and if possession had been wrongfully obtained, it 
may be, the seller could have reclaimed it. The 
general property however passed to the buyer by 
the delivery to the express company at Calera; the 
risk of loss then passed to him; though there may 
have remained in the seller a special property, 
and though the buyer could not, without the pay- 
ment of the price, entitle himself to the absolute 
property and to the actual possession. ‘In law,’ as 
is observed by Mr. Benjamin, ‘a thing may in some 
cases be said to have in a certain sense two owners, 
one of whom has the general, and the other a spec- 
ial property in it.’ Benj. Sales, §1. And this oc- 
curs in sales of personal property, when the bargain 
is struck, and the payment of the price is intended 
to be simultaneous with the delivery of possession. 
The seller has a lien on the property for the price, 
and the right of possession until it is paid. A sale, 
which will be in violation of the statute under which 
the conviction was had, must, within the designated 
locality, pass the title; a sale made in a different 
locality, where the liquor is set apart and delivered 
to the purchaser, or to a carrier for him, passing 
title, is not within its words or spirit. Garbracht v. 
Commonwealth, 96 Penn. St. 449; 8. C., 42 Am. Rep. 
550.” This is contrary to Baker v. Bourcicault, 1 
Daly, 23. The Supreme Court of Vermont stand 
equally divided on the question. We believe the 
Alabama doctrine to be wrong. 


In Morton’s case, Pennsylvania Common Pleas, 
Dec. 1884, 16 W. N. C. 395, a citizen of New York 
committed a criminal offense in Pennsylvania, and 
fled into the State of New York, whence he was by 
artifice and force brought back into Pennsylvania, 
and arrested, and after hearing upon habeas corpus 
was remanded by the Court of Common Pleas to the 
custody of the sheriff; thereupon the governor of 
New York formally requested the governor of Penn- 
sylvania, if consistent with his ideas of justice and 
executive power, to cause the release of the prisoner; 
and the governor of Pennsylvania, in a communica- 
tion to the president judge of the said Court of 
Common Pleas, disclaiming executive power to 
order such discharge, and recognizing the power of 
said Court of Common Pleas to act in the premises, 
requested the said president judge to cause the re- 
lease of the prisoner. Held, that in the exercise of 
the undoubted power and discretion of the Court of 
Common Pleas, and in the exercise of that comity, 
which does now and ought always to exist between 
adjoining State in this government, the Court of 





Common Pleas would order the release of the said 
prisoner. Thecourt said: “ The questions involved 
in the determination of this case are new. * * * 
The question is therefore one of comity between 
the State of New York and the State of Pennsyl- 
vania. Every sovereign State is independent of 
every other in the exercise of its judicial power, and 
one of the purposes of this judicial power is to pun- 
ish all offenses against the municipal laws of the 
State, by whomsoever committed, within its terri- 
tory. This independence and sovereignty of the 
several States exists as truly as does the independ- 
ence and sovereignty of the United States from that 
of a foreign State or sovereignty, subject only to 
the powers expressly conferred by the States upon 
the general government. It follows from this that 
there is no rightful authority or power on the part 
of one State to invade the territory of another State 
for any purpose whatsoever, except it be given by 
the Constitution of the United States. And the 
power to extradite fugitives from justice from one 
State to another is expressly given by the 4th ar- 
ticle, section 2, Constitution of the United States, 
and the mode regulated by the act of Congress of 
the 12th of February, 1793. But the facts in this 
case show that the prisoner was not brought into 
our jurisdiction in pursuance of the mode thus regu- 
lated by law. That the manner of his arrest and the 
means employed to bring him out of the State of 
New York and within the State of Pennsylvania 
constitutes the crime of kidnapping at common law 
will not be denied; that it was in express violation 
of the statutes of the State of New York, punishing 
the crime of kidnapping (vide Penal Code of 
New York, sec. 211), will not be disputed; that it 
would be so held and construed by the courts of 
that State under the statute cannot be doubted, 
since the decision in the case of Hadden v. People, 
25 N. Y. 373. If the power to surrender the pris- 
oner was vested in the executive of the State and he 
refused to deliver him, no legal power exists any- 
where to compel him to do so, even if he were a 
fugitive from justice. Commonwealth v. Dennison, 
24 How. 66. And the same we claim is true if we 
should refuse to release the prisoner upon the de- 
mand of the executive department of the State of 
New York. No power but that of force and war 
could compel his release. This therefore brings us 
to face the importance of the question, shall this 
prisoner who stands indicted for violation of law 
within our jurisdiction be set at large, only from 
considerations of utility and mutual convenience of 
the States of New York and Pennsylvania, ex comitate 
ob reciprocam utilitatem. We are not wholly with- 
out precedent however. In Dow’scase, 6 Harris. 37, 
Chief Justice Gibson, a greater judge than whom 
never lived, said, ‘Had the prisoner’s release been 
demanded by the executive of Michigan, we would 
have been bound to set him at large.’ It was not 
shown nor alleged in that case that any 1aw of 
Michigan had been violated. Indeed it is a ques- 
tion whether the prisoner, Dow, was within the ter- 
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ritorial jurisdiction of the State of Michigan when 
taken. But in this case the statutes of the State of 
New York have been violated, aside from the invas- 
ion of her territory. Shall it be said then that a 
court sitting to administer and vindicate the law in 
this case shall close its eyes to the violation of the 
law by which the prisoner is brought within its jur- 
isdiction? That the end to be accomplished justi- 
fies the means employed cannot and ought not to 
become a maxim of legal jurisprudence. To deny 
this demand for the release of the prisoner, would 
be to encourage the violation of that comity which 
does now and ought always to exist between adjoin- 
ing States in this government. It would be, in our 
judgment, a precedent full of evil consequences to 
the citizen in his right to be secure in his liberty. 
When one violates the law and flees from justice, 
the Constitution of the United States and the act 
of Congress thereunder afford a complete remedy 
for his arrest and return. That occasionally the 


remedy may be too slow and the guilty escape, can 
not avail in this case and overcome what to us, upon 
careful consideration, seems a plain duty.” 


——_~———— 


OLD CASES REVIVED. 
Tue TrraL oF Lorps WARWICK AND MoHUN FOR 
THE MURDER OF CAPTAIN COOTE. 


AMOUS cases usually derive their celebrity 
either from the importance of the issue or 
the intricacy and mystery of the facts, but there is 
a third class in which the interest arises from the 
sudden and powerful side-light they throw upon 
life and manners in by-gone times. Of such is the 
trial which we have now tosketch. Thackeray, 
with the instinct of a great master, has not failed 
to avail himself of its strong colors in “ Esmond,” 
to our thinking the most perfect of his works, and 
no part of that exquisite tale is more striking than 
the chapter in which he describes the duel between 
Castlewood and Mohun, Although taking the 
principal incidents from our present trial, he has 
used the novelist’s license to mix them with circum- 
stances drawn from the subsequent encounter be- 
tween Mohun and the Duke of Hamilton; a license 
which is, of course, not open to us in our more 
humble capacity of chroniclers of facts. _ 

In the spring of 1699 the House of Lords assem- 
bled in solemn conclave to try two members of 
their august body, the Earl of Warwick and Lord 
Mohun, for the murder of Captain Coote. Mohun 
was the most notorious ‘‘ hard case” of an age pro- 
lific in rakish scoundrels, Once before he had ap- 
peared at the same bar on a similar charge. Whilst 
attempting with a worthy associate to abduct the 
famous actress, Mrs. Bracegirdle, her protector, 
Captain Mountford, had been run through the 
body, but as Mohun had not actually dealt the fatal 
blow, his peers, by a vote of sixty-nine to fourteen, 
acquitted him of the crime, and he was restored to 
a society of which he was the pest. 





Warwick had not attained an equal distinction 
of infamy in public estimation, but there was, if 
our reading of the facts be correct, little to choose 
between them. Both were’ emphatically ‘men 
about town,” and passed the greater part of their 
waking hours at the card table, in the bagnio, or 
running amuck through the streets of London 
with the notorious and dreaded Mohocks. Amongst 
their chosen associates was one Coote, an admirable 
specimen of the ‘‘led captain,” familiar to the 
reader of the novels of that day; a genus repre- 
sented amongst ourselves by the toady and tuft- 
hunter. Coote was Lord Warwick’s particular 
parasite, and as we have said, it was for his death 
that these two worthy noblemen found themselves 
arraigned. On March 28, 1699, the lords filed in 
stately procession into Westminster Hall, duly at- 
tended by clerks, masters in chancery, sergeant-at- 
arms, ushers and the common law judges; the lord 
chancellor, Somers, Macaulay’s great favorite (who 
was also lord high steward for the nonce), following 
in solitary dignity in the rear. All standing un- 
covered the royal commission was read, and after a 
long perusal of official records in barbarous Latin 
the Earl of Warwick was brought to the bar. The 
lord high steward shortly addressed him, inform- 
ing him that he stood indicted by the grand jury 
of Middlesex, and that whilst he could not, as the 
law then stood, have the assistance of counsel upon 
matters of fact, no evidence would be received 
against him but such as was warranted by law, no 
weight would be laid upon the evidence but such 
as was agreeable to justice, and that he might as- 
suredly promise himself throughout the whole trial 
to find all the candor and compassion consistent 
with impartiality. “Beyond that nothing is to be 
expected; their lordships can never so far forget 
themselves as to depart from what is right, and to 
draw the guilt of blood upon their own heads; but 
if your lordship is innocent you are safe.” The 
indictment was then read in English, and the pris- 
oner pleaded not guilty, electing to be tried in the 
usual formula —. ‘‘ by God and by his peers.” 

For the Crown, Sergeant Wright opened the 
pleadings, and the attorney-general (Sir T. Trevor) 
stated the evidence briefly and clearly. The first 
witness was Samuel Cawthorne, the ‘‘ drawer,” or 
in modern parlance, bar-tender, of the Greyhound 
Tavern in the Strand. He proved that on the 
night of Saturday, October 29, 1698, Warwick and 
Mohun were in company at the tavern with four 
officers, Captains Coote, French, Dockwra and 
James. Coming down stairs about midnight they 
called for sedan-chairs to go home. Witness went 
to fetch chairmen, and on his return to the house 
heard swords clashing. Entering the bar-room he 
found the revellers divided into equal parties on 
each side of the bar, Warwick, Mohun and Coote 
forming one faction, and the other three opposing 
them. He heard Coote say, with a vigorous exple- 
tive, that ‘‘he would laugh when he pleased, and 
frown when he pleased,” but on witness’ entry the 
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swords were put up. Coote, violently excited, was 
hot for fighting, but Warwick and Mohun threat- 
ened to send fora file of musketeers. They ulti- 
mately persuaded him to get into a chair, and each 
of them also taking chairs the three started off to- 
gether. The other three quickly followed, Dock- 
wra exclaiming ‘‘they did not care a farthing for 
them, they would fight them at any time.” Caw- 
thorne gave his evidence in a most confused and 
contradictory manner, and got roughly handled on 
all sides, especially by the lord high steward. 

The next proof was that of the chairmen, the 
first being Browne, who carried Coote. He de- 
posed that Coote gave orders to be taken to Leices- 
ter Square. Warwick and Mohun protested and 
begged him to go home with them, and ‘‘leave it 
alone till the morning,” but he would not hear 
them. On their way Mohun stopped the chairs, 
and again resumed his endeavors to pacify Coote, 
but whilst they were talking the chairs of the 
other three passed by, and Coote instantly ordered 
his bearers to take up and hurry to the square, 
threatening to run them through if they went no 
faster. Arrived at the square Mohun paid the fares, 
and the three comrades entered the enclosure. 
Honest Browne filled and lighted his pipe, and was 
just ready to wend his peaceable way homeward 
when he heard a cry for chairs. With much ado 


getting his cumbrous vehicle over the railings, and 
making for the spot whence the cries proceeded (it 


being a very dark night and impossible to see) he 
found two men holding up Coote in their arms, and 
crying out “My dear Coote! My dear Coote!” 
Coote was covered with blood. They endeavored 
to put him in the chair, promising Browne £100 to 
make amends for his ruined sedan, but Coote 
would not be put in, and in the course of their 
struggles the chair was broken. Then the watch 
was called, who strictly following Dogberry’s 
time-hallowed advice, “would not come near, for 
they said it was out of their watch;” ‘‘so,” con- 
tinues Browne, ‘‘I staid about half an hour with 
my chair broken, and afterward I was laid hold 
upon, both I and my partner, and we were kept till 
next night eleven o'clock, and that is all the satis- 
faction I have had for my chair and everything.” 
Of one thing Browne was very certain, viz.: that 
Warwick was not one of those holding Coote up. 
Amongst the other chairmen we need only notice 
the evidence of Applegate, who, after carrying 
Mohun to the square, heard the second call of 
chairs, and took up Captain French, desperately 
wounded. Him they carried to the bagnio in Long 
Acre, Warwick following in another chair. When 
they got to the bagnio French was so weak with 
loss of blood that he fell to the ground. 

Next came Pomfret, the servant at the bagnio, 
who let Warwick and French in. He deposed that 
Warwick’s sword, which he still held in his hand, 
was covered with blood, whilst French’s sword was 
clean. The surgeon was called up to dress French’s 
wounds, and Warwick gave strict orders that none 





should be admitted to the house, and that he 
should be denied all inquirers, but in about half an 
hour James and Dockwra arriving, Warwick him- 
self let them in. As to the swords it appeared 
pretty clear that Warwick’s was the only one 
bloody, and also that it was the only broad sword, 
though it must not be forgotten that nothing was 
seen of Mohun after the affray, nor was his sword 
ever accounted for. 

The surgeon who examined Coote’s body after 
death deposed to finding two wounds, one on the 
breast about one-half inch wide and five inches 
deep, and the other under the ribs, made from be- 
hind, and about one inch wide and six inches deep, 
but though much pressed, he would not say that 
the difference in breadth denoted that the latter 
wound had been made by a broad sword. 

Some minor evidence closed the case for the 
crown, and Warwick opened his defense. He al- 
leged the fatal quarrel to have arisen from an un- 
provoked insult given by Coote to French, and 
charged the death on the latter. He referred to 
the trial of French, James and Dockwra at the old 
Bailey, when they were convicted of manslaughter 
only, and dwelt with somewhat suspicious emphasis 
upon his long friendship with the deceased, and 
the many favors he had conferred upon him, 
amongst others lending him a hundred guineas to- 
ward buying an ensign’s place in the guards. His 
evidence consisted merely of witnesses to prove 
this intimacy, such as that he used constantly to 
pay Coote’s reckoning, and once settled the tailor’s 
bill when that irate tradesman had arrested the gal- 
lant captain. From such an expensive intimacy he 
might be well content to be delivered, but it does 
not seem to have occurred to the prisoner that the 
evidence could be looked at from this point of view. 

When however Warwick proposed to call Captain 
French a battle royal arose amongst the lawyers. 
The objection of the crown was that a man con- 
victed of felony, and not pardoned, was incompe- 
tent to testify, and that his having the benefit of 
clergy did not remove this disability. The point 
was most elaborately and learnedly argued by Sir 
Thomas Poroys for the prisoner, and by the attor- 
ney-general for the crown, and the peers calling for 
the advice of the judges the lord chief justice, 
Treby, delivered a long opinion, going into the 
whole subject of benefit of clergy, and concluding 
against the competency of the witness. Another 
point then arose, Warwick submitting that he being 
on Coote’s side in theaffray could not be held guilty 
in an equal degree with those who were his oppo- 
nents, but this was too flimsy, and soon fell through. 

Ultimately the prisoner submitted his whole de- 
fence without further comment, and the solicitor- 
general (Sir John Hawley) rose to reply. His voice 
was too weak to be heard by the more distant 
peers, and there were calls for some one else to sum 
up, especially for Mr. Cowper (whose acquaintance 
we made in our last sketch). Mr. Solicitor however 
did not suffer himself to be sat upon, and acquitted 
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himself of his task very sufficiently. After suc- 
cinctly reviewing the evidence he referred to the 
nature of the wounds and the state of the prison- 
er’s sword, and threw cold water upon the David 
and Jonathan business, observing that the prisoner 
appeared much more concerned for Captain French, 
who, as he now alleged, had killed his friend, than 
for that friend whom he had abandoned dying on 
the field. Upon the law he insisted that no satis- 
factory evidence having been given by whose hand 
the fatal blow had been struck, Warwick, being 
present and participating in the fighting, must in- 
cur an equal share of the guilt of murder. 

At the close of the solicitor-general’s speech the 
lords retired to their house. After two hours’ de- 
liberation they returned to the hall and gave their 
verdict, each peer rising in order of precedence, 
from the prisne baron upwards, and uncovered, 
with his right hand upon his breast, pronouncing 
his judgment thus: ‘‘Not guilty of murder, but 
guilty of manslaughter, upon my honor.” The lord 
high steward then demanded of the prisoner what 
he had to say why judgment of death should not 
be pronounced against him according to law, upon 
which Warwick claimed the benefit of his peerage, 
according to the statute of Edward VI. This was 
allowed him, and with a gentle reprimand from the 
lord high steward, who reminded him that he could 
not have the benefit of peerage twice, Warwick 
was discharged, and the house adjourned. 

Next day Mohun was put upon his trial, but the 


roceedings being a mere recapitulation of the case 
z 5 


against Warwick need no detailed mention. We 
only notice that the very fact of his disappearance 
immediately after the duel, so suspicious in itself, 
turned out in his favor, for there being no evidence 
to prove that he entered the square and shared in 
the tight, he escaped any condemnation whatever, 
being unanimously found not guilty either of mur- 
der or manslaughter. Thus the greatest scoundrel 
unhung in England escaped scot-free. 

Upon his acquittal he made ashort speech, prom- 
ising the lords that he would make it the business 
of the future part of his life to avoid all things that 
might bring him into such a position again. He 
kept this promise with such fidelity that afew years 
after he forced the Duke of Hamilton, a compara- 
tively respectable man, into a duel, and falling 
mortally wounded, retained sufficient malice in the 
moment of death to shorten his sword and drive it 
through his noble opponent’s heart. Thus the devil 
got his own after all.* 

Upon the principal case ; whilst the verdict of the 
lords was only what might be expected from a mis- 
cellaneous body of men in those times, and such as 
would to-day be rendered in similar circumstances 
by a Kentucky jury, our own hypothesis of Coote’s 
death is that he was stabbed from behind either by 





* Nore —It is fair to state that there is another account 
of Hamilton's death which attributes it to Mohun’s second, 
Macartney, who, seeing his principal killed, came up and 
stabbed Hamilton as he stood over the dead body. We 
have given the one which appears to us best authenticated. 





Warwick or Mohun, both glad of a convenient op- 
portunity to rid themselves of an expensive and 
turbulent hanger-on. For further information 
upon the whole matter our readers may consult 
Swift’s Letters to Stella, Burnet, Hamilton, the 
State Trials, in short every contemporary work of 
history or memoirs. 


—__>__— 


PRESUMPTION OF MARRIAGE. 
II. 

A jury would have been warranted under the cir- 
cumstances of the case to have inferred an actual mar- 
riage, and the court below had sufficient ground to 
draw that conclusion; and as they have drawn it, and 
their decision being a substitute for a verdict, we will 
not disturb it. Now it is apparent that the court 
found amarriage in fact where in all probabilities 
no legal marriage existed. The chances are that the 
parties considered that on the death of Guest their 
marriage became valid by their subsequent recogni- 
tion of it as valid. That this would not constitute 
them husband and wife is clear on principle, and has 
the sanction of the United States Circuit Court for 
the Eastern Circuit of Missouri. Ho/abird v. Atlantic 
Ins. Co.,12 Am. Law Reg. (N. 8S.) 566; 8S. C., 2 Dill. 
C. C. 167. In this case Judge Treat, in charging the 
jury, said: 

‘*The attention of the jury is directed to the dif- 
ference between a mere attempted recognition ofa 
past void marriage and asubsequent expression of mu- 
tualand then present consent to be husband and 
wife.’’ The cases of Rose v. Clark and Jackson v.Clow 
are very similar in their facts, and in each case an ac- 
tual marriage was found and the finding sustained on 
appeal. The case of Hynes v. McDermott, recently 
(1883) decided by the New York Court of Appeals is 
even a stronger authority in support of the proposi- 
tion that the marriage may be inferred from cohabi- 
tation against the probabilities of the case. The ac- 
tion was ejectment. The plaintiffs claimed to be the 
widow and legitimate children of one William R. 
Hynes, and their right to recover the real property 
depended upon their substantiating thatclaim. The 
pame of the widow before alleged marriage with 
Hynes was Saunders. The facts of the case are very 
clearly stated in the opinion of the court. “It ap- 
pears,’’ says the court, ‘‘that Mrs. Saunders in May, 
1871, had left the Langham hotel and was living in 
lodgings at 169 Cleveland street, London. It was 
proved that on the night of Derby day, in that month, 
Mr. Hynes visited her, and desired to remain with her, 
and she refused to consent without marriage and 
complained that he had not kept a promise of mar- 
riage. Hesaid he did not believe in the marriage 
ceremony or the mumbling of priests. He thereupon, 
in the presence of witnesses, took a ring from his 
pocket and gave it to her, saying that if she wonld 
wear the ring and be true to him he would consider 
her his wife as much asif they had been married in 
church. She accepted the ring on these conditions, 
and he remained there that night, and from that time 
until his death, openly lived and cohabited with her. 
At the time of this occurrence Mrs. Saunders was 
pregnant of the eldest child, William Ross, born in 
the following December.’’ (He was one of the plaint- 
iff' and was adjudged to be legitimate.) The court 
continues: ‘This evidence seems conclusively to es- 
tablish the commencement of an illicit intercourse be- 
tween Mr. Hynes and Mrs. Saunders, prior to May, 
1871, and also that the cohabitation did not commence 
with a marriage valid by the English law.” * * * 
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If the issue of marriage depended upon evidence 


that there was a marriage according to the forms of 
the English law, the plaintiffs could not recover. 
* * * Mr. and Mrs. Hynes, as has been stated, were 
in Paris during the summer of 1871. * * * The 
jury, in addition to their general verdict, made a spec- 
ial finding that the parties, while in France, entered 
into an agreement in presenti to take each other as 
man and wife, and thenceforward cohabited together 
as such in France and England. There is no direct evi- 
dence of the interchange of consents during their stay in 
Paris. There was evidence that they lived together 
there in the apparent relation of marriage, and assum- 
ing that what occurred between them in Cleveland 
street did not constitute a valid marriage by the law 
of this State, for the reason that the law of England 
can only be resorted to, to determine the effect of that 
transaction, we are nevertheless of the opinion that 
the jury were authorized to find that in France the 
requisite consents were interchanged and that the 
partiesthen and there became husband and wife.” 
That this authority is a strong one is apparent. It was 
highly improbable that the parties, having performed 
what they seemed to consider a valid marriage cere- 
mony, should go through a second ceremony in Paris 
while there. 

Next in order in point of strength comes Donnelly v. 
Donnelly. In that case it appeared that aman, know- 
ing his wife to be alive, entered into a form of mar- 
riage with another woman who did not know of the 
other marriage. They continued to cohabit together 
as husband and wife, until after the death of the first 
wife. The court, on appeal, sustained a finding of a 
valid marriage between them subsequent to the death 
of the first wife. The Breadalbane case is a still 
stronger authority on this point. It was decided by 
the House of Lords after very ‘great consideration. 
The question involved was one of legitimacy, depend- 
ingupon the fact whether James Campbell, who in 
1781 eloped with the wife of one Ludlow, and with 
whom Campbell cohabited until his death in 1806, was 
married to her after the death of her first husband in 
1784, and prior to the birth of their eldest son in 17 
A marriage was celebrated between them in Scotland 
in 1782, which was clearly void, because of the exist- 
ing marriage between Ludlow and Mrs. Ludlow. There 
was no direct evidence of the interchange of consents 
between James Campbell and his alleged wife after 
the death of her first husband, but they continued to 
reside in Scotland down tothe birth of their eldest 
son, and were reputed to be husband and wife. It was 
certainly not very probable that the parties performed 
a second marriage ceremony or interchanged consents 
after the death of Ludlow, as they had already gone 
through one ceremony which they probably deemed 
sufficient. It was strenuously urged that the inter- 
course between the parties having been illicit in its 
origin, and the cohabitation having continued after 
the death of Ludlow without marked change in its 
character, the presumption was that it continued to be 
illicit down to and after the birth of the eldest son 
whose legitimacy was in question. But this argument 
was not allowed to prevail, Lord Cranworth saying: 
“Tn such circumstances we ought to infer, after their 
deaths, that at some time during the long period dur- 
which they lived together, and in some manner how- 
ever informal, they did that which they could do with- 
out any difficulty, viz., enter into an agreement to be 
or become married persons, and so to acquire for 
themselves and their children the status which the 
evidence satisfies me they wished to enjoy.’’ And 
Lord Westbury went even further, and declared that 
the interchange of consents must be inferred to have 
been given at the first moment when the parties are 
able to enter into the contract.’’ There is no founda- 





tion,” he says, “ for the argument that the matrimon- 
ial consent must of necessity be referred to the com- 
mencement of the cohabitation, nor any warrant for 
the appellant’s ingenious argument, that as the con- 
sent interchanged must be referred to some particular 
period, which he insisted was at the commencement 
of the cohabitation, and therefore insufficient, the co- 
habitation, which continued afterward without inter- 
ruption, would warrant no other conclusion than that 
which would be warranted by the consent inter- 
changed at a time when it was insufficient. I should 
undoubtedly oppose to that another, and I thinka 
sounder rule and principle of law, namely, that you 
must infer the consent to have been given at the first 
moment when you find the parties able to enter into the 
contract.” In all the foregoing cases and in the case to 
be reviewed next, the impediment to the formation of 
a@ matrimonial union at the inception of the cohabita- 
tion was the existence of avalid prior marriage be- 
tween one of the parties and another person. Butas 
in all these cases the conduct of the parties to the sec- 
ond union evinced adesire on their part to dwell 
together as husband and wife, the courts have, in 
every one of them, permitted and even urged a find- 
ing of a valid marriage after the impediment was re- 
moved. Indeed Lord Westbury boidly enunciated 
the doctrine in Campbell v. Campbell, that under such 
circumstances the law would presumea valid marriage 
at the very moment when the parties could lawfully 
marry. Hesays: ‘The conclusion therefore that I 
derive, and which unquestionably is consistent with 
the language of the cases which have been referred to 
is, that the consent between these parties was given, 
and that the marriage therefore in theory of law took 
place at the time, when by the death of the first husband 
they became competent to enter into the contract.’’ Lord 
Westbury was clearly wrong in asserting that the law 
would presume the marriage to have made at the first 
possible moment. A finding of fact to that effect will 
be supported; but the question cannot be determined 
as a question of law. The authorities are uniform in 
holding that the issue of marriage is to be decided by 
the jury under these circumstances. Wéilkinson v. 
Payne, 4 T. R. 468; Campbell v. Cumpbell, supra; Hynes 
v. McDermott, supra; Fenton v. Reed, supra; Rose 
v. Clark, supra; Donnelly v. Donnelly, supra ; State 
v. Worthingham, 23 Minn. 528. 

Of course extreme cases can be imagined in which 
the court would be justified in taking the question 
from the jury and deciding it asa question of law. 
Some have arisen and will be discussed hereafter. We 
now come to two cases in which the presumption of 
marriage was indulged where the original connection 
between the parties was illicit, although it was very 
apparent that no marriage was ever made after the 
impediment to a legal marriage had been removed. 

In Wilkinson v. Payne, 4 T. R. 468, it appeared that 
the parties to the marriage contract were both minors, 
and that the marriage between them was void because 
they had not obtained the consent of their parents. 
When the young man came of age his alleged wife was 
lying on her death bed, and in three weeks thereafter 
she died. But the jury found a valid marriage be- 
tween them made during this short time, and on ap- 
peal the King’s Bench refused to disturb the verdict. 
Lord Kenyon, C. J., remarked: ‘‘In this case, though 
the first marriage was defective, a subsequent one 
might have taken place. If there was any ground of 
presumption it is sufficient in a case like this. In this 
case the partiesdid not intend to elude the marriage 
act; but all their friends were fully informed of and 
concurred in the former marriage. And Ithink we 
should ill exercise the discretion vested in the court, 
if after the jury had presumed a subsequent legal mar- 
riage under all the circumstances of this case, we were 
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to set aside their verdict.’’ The other case is De 
Thoren vy. Attorney-General, supra. It appeared in 
that case that one William E. Wall obtained on the 
Ist of July, 1862, a decree of divorce risi dissolving his 
then marriage. This decree however did not become 
final until the expiration of the time allowed for an 
appeal, and during all this time he was prohibited 
from marrying again, just the same asif no decree had 
been granted. In ignorance of his temporary disabil- 
ity he went through a ceremony of marriage witha 
Miss Ogg, on the 16th of July, 1862, before the time for 
appealing had expired, both parties believing that 
there was no obstacle to the marriage. The marriage 
was of course absolutely void. They continued to 
live together and cohabit as husband and wife after 
the expiration of the time to appeal. There was no 
evidence of an interchange of consents after the mar- 
riage in 1862, and neither of the parties ever had any 
suspicion prior to the husband’s death of the invalidity 
of that marriage. Yet the court held that the parties 
must be presumed to have interchanged consents as 
soon as the impediment to their marriage was re- 
moved. In this case the presumption was indulged 
contrary to all probabilities. It is absurd to say that 
persons who consider themselves legally married will 
ever interchange consents a second time during their 
joint lives. Yet the decision is clearly correct. But 
we do not think that the true reason to support it was 
stated by the court in its opinion. It is opposed to all 
experience and knowledge of human nature, to assume 
that those who deem themselves lawfully married, 
will enter into a second marriage contract so long as 
this belief continues. The parties in this case unques- 
tionably considered that they were husband and 
wife from the performance of the marriage 
ceremony in 1862 down to the time of the 
husband’s death. It is therefore so highly improb- 
able that the parties ever expressly entered into a sec- 
ond marriage contract that it would be doing violence 
to reason to presume so. But an express agreement is 
not necessary. Marriage does not differ in most juris- 
dictions, and it does not in Scotland, where these par- 
ties resided, from other contracts in the formalities 
requisite to its validity. Bishop says: ‘‘ Not even 
words are in all circumstances necessary.’’ 1 Bish. 
Mar. & Div., § 229. 

Therefore if A.and B. cohabittogether with the tacit 
understanding that they are then and ever thereafter 
areto be husband and wife, a valid marriage exists 
as much as if the understanding had been expressed in 
words. Now where two persons have so clearly mani- 
fested the desire to live together in a matrimonial 
union, as did the parties in this case, it is not only 
probable, it is absolutely certain that from the mo- 
ment the impediment to their lawful marriage is re- 
moved down to the last day of their cohabitation,they 
mutually declare to each other by their daily conduct 
and intercourse that they are dwelling together, not 
in a state of concubinage, but in the sacred relation of 
husband and wife. 

In conclusion on this point the reasoning of the 
court in Yates v. Houston, 3 Tex. 433-450, will be 
quoted. Hemphill, C. J., says: “ But admitting that 
their original intercourse was illicit with the knowl- 
edge of both parties, it would be urging the presump- 
tion to an unreasonable extent to suppose that the un- 
lawful character of the connection was unsusceptible 
of change, and that when all legal disabilities had 
ceased to operate, they would voluntarily decline alJ 
the honors, advantages and rights of matrimony, and 
prefer an association disgraceful to both parties, but 
peculiarly degrading to the female, and which in- 
flicted upon their innocent offspring the stigma and 
penalties of illegitimacy. Let it be admitted that this 
woman had knowingly wandered from the paths of 





virtue, and that in the weakness of human frailty she 
had originally yielded to the acts and seductions of 
the deceased; yet the conclusion does not necessarily 
follow that the latter would be unwilling to repair as 
far as possible the wrongs he had inflicted, or that the 
former would of choice continue ina position so hu- 
miliating. The judgment which would presume that 
erring hamanity would net repent is too harsh to have 
a place in any beneficent system of law, and we can- 
not yield our assent to any such doctrine.”’ See also 
Piers v. Piers, 2H. L. Cas. 331, and observations of 
Campbell at pages 379-381. 

The presumption of the continuance of an illicit co- 
habitation is not so easily overcome where it appears 
that the parties have manifested a preference for a 
meretriciousunion. In such a case the authorities 
seem to be uniform that in the absence of some evi- 
dence of a change in the relation between the parties 
they are presumed to continue in that relation. 
Lapsley v. Grierson, 1 H. L. Cas. 498; Cunninghams v. 
Cunninghams, 2 Dow. 482, 502; Collins v. Collins, 80 
N. Y.9; Hydev. Hyde, 3 Bradf. 509; Badger v. Bad- 
ger, 88 N. Y. 553; Brinkley v. Brinkley, 50 id. 198; 
Williams v. Williams, 18 Am. Law Reg. (N. 8S.) 629; 
Barnum v. Barnum, 42 Md. 251; Redgrave v. Redgrave, 
38 id. 93; Jones v. Jones, 45id. 144; Port vy. Port, 70 
Ill. 484; State v. Worthingham, 23 Minn. 528; Floyd vy. 
Calvert, 53 Miss. 37; Rundle v. Pegram, 49 id. 751; 
Yardley’s Estate, 75 Penn. St. 207; Caujolle v. Ferrie, 
23 N. Y. 90; Foster v. Hawley, 8 Hun, 68. 

Where there is any evidence of a change the ques- 
tion of marriage then becomes a question of fact. 
Hynes v. DeDermott, 91 N. Y. 457-460; Hyde v. Hyde, 
3 Bradf. 509-519; Williams v. Williams, supra; State v. 
Worthingham, 23 Minn. 528. In thislast case the court 
said: ‘An intercourse originally unlawful and lustful 
from choice undoubtedly raises the presumption that 
its character remaius during its continuance. But 
this is a presumption, not of law, but of fact, for the 
consideration of the jury, in connection with the par- 
ticular facts and circumstances of the case.” 

However it is not necessary, in order to establish a 
marriage in such a case, to adduce direct evidence of a 
marriage, or show when or under what circumstances 
the meretricious connection was converted into a mat- 
rimonial union. Badger v. Badger, 88 N. Y. 554; Cau- 


jolle v. Ferrie, supra; Hyde v. Hyde, supra; Physick’s 


Estate, 4 Am. Law Reg. 418; Foster v. Hawley, 8 Hun, 
68; Queen v. Millis, 10 Cl. & Fin. 749; Hynes v. Me- 
Dermott, 91 N. Y. 451, 458, 462. 

In Badger v. Badger the court say: ‘“‘ But a change 
may occur and be satisfactorily established, although 
the precise time or occasion cannot be clearly ascer- 
tained. Ifthe facts show there was or must have 
been a change, that the illicit beginning has become 
transformed into a cohabitation matrimonial in its 
character, it is not imperative that we should be able 
to say precisely when or exactly why the change oc- 
curred.” 

As has been already stated, there are cases in which 
the question of marriage—the parties having exhibited 
a preference for an illicit connection—is one of law for 
the court. Such are the cases of Lapsley v. Grierson, 1 
H. L. Cas. 498; Cunninghams v. Cundinghams, 2 Dow. 
482, 502. The court in each of these cases decided that 
there was no valid marriage on the ground that there 
was nothing in the case to rebut the inference of a con- 
tinuance of an illicit union voluntarily chosen in pref- 
erence to the relation of husband and wife. 

The true doctrine seems to be accurately stated in 
State v. Worthingham, in which the court said: “ The 
point is presented by counsel for the State that no pre- 
sumption of marriage can arise in this case from any 
cohabitation of the parties occurring after the defend- 
ant’s divorce, because of its illicit character in the be- 
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ginning. Au intercourse originally unlawful and lust- 
ful from choice undoubtedly raises the presumption 
that its character remains such during its continu- 
ance. But this is a presumption not of law, but of 
fact, for the consideration of the jury in connection 
with the particular facts and circumstances of the case. 
In the case at bar it appears that the cohabitation be- 
tween the parties had its origin, in part at least, in a 
desire for marriage, and under the promise that such 
arelation should be assumed as soon as defendant 
could procure a divorce from his then wife. This in- 
dicates that the parties regarded the married state as 
one preferable to that of concubinage, and weakens 
somewhat the force of the presumption ordinarily at- 
taching to an original illicit cohabitation. The weight 
which is to be given to it however in this as in every 
other case, rest, exclusively with the jury in the exer- 
cise of its best judgment under proper instructions 
from the court.” 

We think the fullowing rules may be fairly deduced 
from the cases cited and reviewed: 

lst. That an illicit connection is presumed to con- 
tinue until there is evidence to the contrary. 

2d. That where the parties have manifested a desire 
to form a matrimonial union, the presumption will be 
rebutted, soas to make the question one of fact, by 
the slightest circumstance; and that a mere continu- 
ance of the cohabitation without any apparent change 
after the parties have the right to contract a valid 
marriage, will suffice to justify a submission of the 
question of marriage toa jury. Nay, the court must 
under such circumstances submit the question to the 
jury. 

3d. That where the parties are shown to have pre- 
ferred a meretricious connection, something more than 
continued cohabitation aftcr the impediment to a legal 
marriage has been removed, will be necessary to rebut 
the inference of the continuance of the original char- 
acter of the cobabitation. There must be evidence to 
satisfy the mind of an actual change in the relation be- 
tween the parties, or at least of a desire fora change. 
Although it has never been authoritatively settled, it 
is yet safe to assert that should there be any evidence 
warranting the conclusion that the parties to a delib- 
erately preferred illicit connection have come to desire 
a matrimonial alliance in place of their former illegal 
and lustful union, mere evidence of their cohabitation 
aus husband and wife subsequently to their change of 
sentiment in this regard would make the issue of mar- 
riage one of fact, justthe same as though the parties 
had desired marriage from the commencement of their 
cohabitation. 

4th. That where there is any evidence to rebut this 
inference of continuance of an illicit union, the ques- 
tion is one of fact. 

5th. That where the parties have manifested a pref- 
erence for an illegal connection, the court is bound to 
decide against a marriage in the absence of evidence of 
a change in the relation between the parties, or of a 
desire for such a change. 

6th. That to convert an illicit union intoa valid mar- 
riage the parties must do something more than recog- 
nize as valid the unlawful marriage, where consents 
have been interchanged when an impediment to a law- 
ful marriage existed; they must enter into a new mar- 
riage contract after the impediment has been re- 
moved. 

7th. Another rule is well settled by decisions which 
have not yet been cited; and that is that where a mu- 
tual desire for marriage is, under the peculiar circum- 
stances of any case, improbable, the presumption of 
marriage will not be very readily indulged, as where a 
countess cohabited with her footman (Forbes v. Strath- 
more, Ferg. Consist.Law Rep.); or anegro witha white 
person (Armstrong v. Hodges, 2 B. Mon. 69); or where 





the woman was a common prostitute. Conran v. Lowe, 
1 Lee, 630-688; Chamberlain v. Chamberlain, 71 N. Y. 
423-427. 

But the presumption of marriage from cohabitation 
between a white and a colored person is undoubtedly 
sufficient to warrant a finding of a valid marriage, 
Honey v. Clark, 37 Tex. 686; Bonds v. Foster, 36 id. 68. 
However this presumption will not arise where the 
statute forbids such marriage. Oldham v. McIver, 49 
Tex. 556. 

Even divorces have been presumed to sustain a mar- 
riage made while the partner of one of the parties to a 
former marriage was living. Blanchard v. Lambert, 43 
Iowa, 228; Carroll v. Carroll, 20 Tex. 731; McCarty v. 
McCarty, 2 Strobh. 6-10; and see generally on this sub- 
ject, Best Presump. 144, 145; 1 Bish. Mar. & Div. §§ 
514-518. 

Guy C. H. CorR.iss 
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REPLEVIN—CUSTODIA LEGIS. 
NEW YORK COURT OF APPEALS, OCT. 28, 1884. 


First NATIONAL BANK OF OSWEGO V. DuNN. 
Second NATIONAL BANK OF OsSWEGoO VY. Dunn. 


Where a chattel has been replevied, it may not, while in the 
possession, either of the sheriff or of the plaintiff await- 
ing the result of the action, be levied upon by virtue of an 
execution against the defendant. The judgment creditor 
can only claim through the title of his debtor, and the 
property having been lawfully removed from the posses- 
sion of the latter, and being held in the custody of the law 
for final adjudication, he cannot disturb it, but is con- 
fined to such remedy as will not interfere with it. 

Dunlop v. P. F. Ins. Co., 74 N. Y.145, distinguished. 
PPEAL from order of the General Term, in the 

fourth judicial department, made April 19, 1883, 
which reversed an order of Special Term, staying pro- 
ceedings upon an execution issued upon a judgment 
recovered in the action second above entitled, and set- 
ting aside a levy made by the sheriff of Oswego county 
in virtue of such execution. 

January 7, 1882, John Dunn made a general assign- 
ment for the benefit of his creditors to John Dorsey, 
Jr., his book-keeper and clerk, who took possession of 
the assigned property, consisting among other things of 
a malthouse in which were eighteen thousand to twen- 
ty thousand bushels of malt in bulk. Two days later 
the First National Bank brought replevin for ten thou- 
sand bushels of said malt, against Dunn and Dorsey, 
which is the action first above entitled. The plaintiff 
in that action claimed title under warehouse receipts, 
executed to it by Dunn, on December 13, 1881. Upon 
the mandate in that action, the sheriff of Oswego 
seized the ten thousand bushels of malt and kept pos- 
session of it until January 13, 1882, when (as no bond 
had been given by the defendants and time therefor 
had expired) the sheriff went to the president of the 
First National Bank at his banking rooms and told 
him he had come to deliver the malt named in the re- 
plevin papers, and that he did then and there deliver 
it (though it had not been separated or removed from 
the other portions of the eighteen thousand to twenty 
thousand bushels in the malthouse. The president 
accepted it, and requested the sheriff to separate the 
ten thousand bushels and to deliver it at a designated 
place, who complied with that request. On the same 
day the Second National Bank recovered a judgment 
against John Dunn upon a debt held by it, for $15,- 
415.23, besides costs, and forthwith issued an execu- 
tion to the sheriff of Oswego county, who was engaged 
in separating the malt for the purpose of delivering as 
requested, he at once levied on the malt in question, 
and other property of the assignor and judgment 
debtor. January 17, 1882, the First National Bank in- 
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demnified the sherriff against the claim of the Second 
National Bank. 


Louis Marshall, for appellant. 
S. C. Huntington, for respondent. 


Fincu, J. If the General Term were right in sus- 
taining the levy upon the property held under the writ 
of replevin the sheriff occupies a very awkward and 
anomalous position, and the law is made to demand a 
seeming impossibility. The sheriff took possession of 
the malt in obedience to process requiring him to take 
that specific property. The defendants in replevin, 
Dunn and Dorsey, not giving a bond for the return of 
the property within the prescribed three days, it be- 
came the imperative duty of the sheriff to deliversuch 
property to the First National Bank of Oswego, the 
plaintiff in the action; while preparing to make such 
delivery, but before it had been actually accomplished, 
the Second National Bank of Oswego issued to him an 
execution against Dunn, and required him to levy 
upon the same property. He made the levy and so 
found himself at one and the same instant required to 
deliver up the malt on one mandate and retain and 
sell it onanother. Hecannot do both. The two du- 
ties, each equally imperative, are utterly inconsistent, 
and the performance of either inevitably involves the 
non-performance of the other. The difficulty, too, 
does not end with the sheriff but extends to the 
plaintiff in replevin. He sues Duun to recover the 
identical property, claiming to be its owner, and ob- 
tains for the safety of his title a lawful possession. 
But that safety is weak and brittle 'if Dunn can con- 
fess a judgment to a creditor, who alleging his debtor’s 
ownership, can again put in jeopardy the possession of 
the property. The law compels the plaintiff in the re- 
plevin, as the price of his temporary possession, to 
give a bond for the return of the property, if such re- 
turn is in the end adjudged, and yet if levies may be 
made in behalf of creditors the law prevents the very 
return which it at the same time requires. It isa 
similar inconsistency to which the Federal court called 
attention in Haugan v. Lucas, 10 Pet. 404. Justice 
McLean said: ‘‘If the property be liable to execu- 
tion a levy must always produce a forfeiture of the 
bond. Fora levy takes the property out of the posses- 
sion of the claimant and renders the performance of 
his bond impossible. Can a result so repugnant to 
equity and propriety as this besanctioned? Is the law 
80 inconsistent as to authorize the means by which 
the discharge of a legal obligation is defeated and at 
the same time exact a penalty for the failure?” 

From these inconsistencies there must be some 
avenue of escape. The right of the Second National 
Bank, asa judgment creditor of Dunn, to contest the 
validity of his assignment to Dorsey, and the alleged 
title of the First National Bank by virtue of its ware- 
house receipt is undoubted. Claiming the malt to be 
in truth the property of Dun, it may levy upon it and 
seek to maintain its hold, unless met by the obstruc- 
tion of an existing custody of the law. That obstruc- 
tion the appellants interpose, and assert it to be effect- 
ual whether at the moment of the attempted levy the 
malt was in the custody of the officer, or had been de- 
livered to the temporary possession of the bank dur- 
ing the pendency of its proceedings in replevin. The 
precise question does not seem to have been decided 
by any court of last resort, but the authorities ap- 
proach it from several directions and indicate the prin- 
ciples which should govern its determination. The 
old action of replevin and its modern substitute are 
alike in the nature of proceedingsin rem. The court 
fastens upon the identical property and holds it sub- 
ject to its own ultimate disposition. If by its own 
Tules it cannot hold the res against other process 





which it has power to control, the action loses its char- 
acter and becomes merely one for damages. 

In Hagan v. Lucas, supra, it was ruled that the 
property taken on the writ is in the custody of the 
law, both while held by the officer, and after delivery 
to the plaintiff and so remains during the pendency 
of the action awaiting the final disposition of the 
court. And it was further said that this custody 
could not be disturbed by any process, and especially 
not by that emanating from another jurisdiction. 
This case and its doctrit.e,as stated, were approved by 
the same court in a very recent decision. Covell v. 
Heyman, 111 U. 8.176. It is true, as the General Term 
say, that the case cited was one in which the writ 
under which a bond was given for the return of the 
property was issued from the State court while the 
disturbing execution came from the Federal court, 
and the avoidance of a conflict of jurisdictions was as- 
signed as the principal ground of decision. But atthe 
foundation of that conflict was the inconsistency of a 
legal requirement that an officer should bold the prop- 
erty for one purpose and yet be compelled to surren- 
der it for another. That the hostile mandates caine 
from different courts only emphasized the inconsist- 
ency. 

It was early held, and has been steadily maintained, 
that property levied upon by an officer, when found in 
and taken from the possession of the defendant in the 
execution, cannot be replevied unless in a case where 
the taking was tortious, and the officer liable in tres- 
pass. ‘T'hompson v. Button, 14 Johns. 86; Pangburn v. 
Partridge, 7 id. 142. And that illustrates the differ- 
ence between a taking on execution and ona writ of 
replevin. Inthe former case he is required to take 
only the property of the debtor, and is a trespasser if 
he takes that of a stranger; but in the latter heis re- 
quired to take certain specific property, and is nota 
trespasser, and cannot be sued for taking it. His pos- 
session under the writ and his power to obey it are 
thus perfectly protected, and his taking is entirely un- 
affected by the question of ownership. 

In Acker v. White, 25 Wend. 614, the property was 
levied upon in 1837 as the property of Jessup. There- 
after White took out a writ of replevin and gave the 
necessary bond, but left the property in the possession 
of Jessup. In1839 Acker, as sheriff, levied upon the 
same property, while the replevin suit remained un- 
decided. White recovered the property from Acker, 
the court saying that ‘‘the bond was substituted for 
the goods,”’ and ‘“‘assuming that the plaintiff acquired, 
by virtue of the bond and replevin, the property in 
question, then though it still continued in the posses- 
sion of Jessup, it would not be subject to execution 
against him.”’ 

The case of Burkle v. Luce, 1 N. Y. 239, cited by the 
General Term, decided only that where the replevin 
suit had abated, and could not be revived because of 
the death of the plaintiff, the levy made by the sheriff, 
from whose possession the replevin had taken the 
property at once revived, and hecould retake it from 
the possession of the plaintiff's executors. There the 
replevin was at an end, and the custody of the law dis- 
charged. We fail to findanywhere authority for the 
doctrine that by the issue of an execution a sheriff 
holding property under a writ of replevin can be 
forced to disobey the mandate of the writ. The case 
of successive executions issued to the same officer 
stands upon different principles. Even there it is said, 
that having levied under the first execution, he cannot 
and does not levy under the second, but its issue to 
him operates a constructive levy. Seymourv. Newton, 
17 Hun, 30. But in such case he is not charged with 
inconsistent duties, or his lawful possession disturbed. 
The later executions in no manner alter or interfere 
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with his duty under the first. Fle can obey all the 
mandates, and is not driven to disobey any, but an ex- 
ecution following a writ of replevin sets the officer at 
once at war with himself. 

The Code has made provision for the case of a claim- 
ant whose claim existed prior to the replevin (§ 1709), 
but has made noue for a case where, as liere, the credi- 
tors judgment was obtained and his execution issued 
after the replevin. In such case he can only claim 
through the title of the debtor. If there be none in 
him, there can be noright of the creditor. If that 
title is already in dispute, he must abide its issue; or 
if need be, in a lawful manner take part in its deter- 
mination. If the property be lawfully removed from 
the possession of his debtor, and held by the law for a 
final adjudication, he cannot disturb that custody or 
invade it with inconsistent process. He must take 
such remedy as will not interfere with the custody 
lawfully acquired and maintained. Cases of attach- 
ment furnish an illustration. The duty of an officer 
to whom the warrant has been issued is to take and 
retain the property till final judgment and execution. 
Hence it is said that property in custodia legis cannot 
be attached. Drake on Attach., § 251, and the case of 
Read v. Sprague, 34 Ala. 101, is cited. There an at- 
tachment was placed in the hands of the sheriff, and 
before its levy a writ of seizure from a court of chan- 
cery was issued to the same officer. He tried to exe- 
cute both. Of course he could not, and the court held 
that since he could not execute the attachment ex- 
cept by taking the property, and the moment he took 
it the property was in the custody of the court under 
the writ of seizure,therefore the attachment could not 
be levied. If the courts of this State have modified 
this rule, it isonly in a manner which preserves its 
substantial elements. 

Jn Dunlop v. Patterson Fire Ins. Co., 74.N. Y. 145, 
money deposited with the clerk of a court, in lieu of 
an undertaking on appeal, was held liable to an at- 
tachment in an action by a third person against the 
depositor. But this went upon the ground that the 
attachment operated not upon the money itself, but 
upon the intangible right of the depositor to so much 
of it as might remain after the exigencies of the ap- 
peal were satisfied ; and the court carefully and sedu- 
lously guarded itself against a construction that would 
interfere with the custody of the fund. 

The creditor, in the present case, must pursue a 
remedy consistent with the sheriff's duty under the re- 
plevin, and with the hold which the law has upon the 
property. The issue of his execution gave him a general 
lien against the property of his debtor. He meets 
with an obstruction to his levy. Wesee noreason why 
he may not proceed in equity, making all the rival 
claimants parties, preventing if need be a transfer of 
the property by the plaintiff in replevin, avoiding a 
multiplicity of suits, and so determining in one action 
the whole controversy. We think the Special Term 
was right in setting aside the levy. 

The order of the General Term should be reversed, 
and that of the Special Term affirmed, with costs. 

All concur, except Ruger, C. J., taking no part, and 
Rapallo, J., absent. 

[See 28 Eng. Rep. 197.] 


——_-_> 
SALE—CHATTEL — PARTICULAR USE — IMPLIED 
WARRANTY, 
ILLINOIS APPELLATE COURT, NOV. 11, 1884. 


SHOENBERGER V. MCEWEN. 


At common law upon an executed sale of specific chattels the 
seller is not liable for defects of quality in the absence of 








fraud or express warranty; the law will presume that the 
buyer exercised his own judgment, and the rule of caveat 
emptor applies. 

An exception is found however in cases of executory con- 
tracts for the manufacture and sale of goods in futuro, 
where from the nature of the case it is impossible, or 
where by the contract it isthe duty of the seller to ascer- 
tain and judge of the quality of the article, as when he 
agrees to furnish an article for a specified purpose or of a 
particular kind. 

Appellant, a manufacturer of steam boilers, submitted to ap- 
pellee a proposal to make for him two boilers, the shells of 
which were to be made of a particular brand of iron, 
known in the market as charcoal hammered iron of a cer- 
tain grade. The boilers were made according to the speci- 
fications, and after being used for a time, one gave out by 
reason of an inherent defect inthe iron. Held,that the 
seller was not liable as upon an implied warranty. 


_— from Cook Superior Court. The opinion 
states the case. 


R. Biddle Roberts and F. J. Loesch, for appellant. 
Abbott, Oliver & Showalter, for appellee. 


Witson, P. J. This was assumpsit brought by ap- 
pellant Shoenberger against appellee McEwen on a 
promissory note for $386.24, given by McEwen to ap- 
pellant in part payment for two boilers made by ap- 
pellant to appellee. 

Appellant was a manufacturer of steam boilers, and 
in response to an invitation from appellee sent to the 
latter a written proposal to make for him two tubular 
boilers for the sum of $1,750. The proposal contained 
full specifications as to the size, manner of construc- 
tion, and the material to be used; and among other 
things it was specified that the shells of the boilers 
were to be made of ‘5-16 in. C. H. No. 1 iron,’ by 
which was meant a particular brand of iron known in 
the market as charcoal hammered iron of a certain 
grade. Appellant’s bid was accepted by appellee, and 
the boilers were made and put in place in conformity 
with the specifications. After being used for a time 
one of the boilers gave out by reason of an inherent 
defect in the iron of which the shell was constructed, 
caused by improper rolling at the furnace when 
made. 

Upon the trial in the court below appellee, under the 
plea of the general issue and notice of special matter 
by way of recoupment, offered proof of damages sus- 
tained by him by reason of the defect in the boiler; 
and under the instructions of the court the jury de- 
ducted $222 from the amount of the note, and rendered 
a verdict in favor of the appellant for the balance of 
$177.75. 

No complaint was made as to the workmanship or as 
to the manner in which the boilers were constructed: 
nor was it claimed that appellant knew of any defect 
in the quality of the iron, nor that the defect was dis- 
coverable by any of the tests used by boiler manufac- 
turers. The boilers were tested by hydrostatic pres- 
sure before leaving the works to 125 pounds to the 
square inch, as specified in the proposals. The iron of 
which the boilers were made was manufactured at a 
furnace in Pennsylvania, and purchased by appellant, 
who was not a manufacturer of iron, to be used in 
their construction. The only ground of complaint was 
that the iron was unsound and unfit for the purpose 
intended. The court ruled that appellant was liable 
for the damage caused by the defect in the iron on the 
ground that he was a manufacturer of the boilers, and 
as such must be held to have impliedly warranted the 
soundness of all the material used by him in their 
construction. 

The general rule of the common law is that upon an 
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executed sale of specific chattels the seller is not liable 
for defects in the quality of the article in the absence 
of fraud or express warranty; where the purchaser is 
not deceived by any fraudulent misrepresentations 
or concealment on the part of the seller, and the buyer 
demands no warranty, the law presumes that he exer- 
cised his own judgment, and the doctrine of caveat 
emptor applies. A principal exception to this rule is 
found in cases of executory contracts for the man- 
ufacture and sale of goods in futuro, where from the 
nature of the case no examination of the article is pos- 
sible; or in cases where the contract is suchas toshow 
that the duty and responsibility of ascertaining and 
judging of the quality are thrown upon the seller, as 
where he undertakes to furnish an article for a par- 
ticular specified purpose. 

In Story on Sales, sec. 371, it is said: ‘‘ Upon an ex- 
ecutory contract to manufacture an article or to fur- 
nish it for a particular use or purpose, a warranty will 
be implied that it is reasonably fit and proper for such 
purpose and use, as far as an article of such akind can 
be.”’ 

To the same effect is 1 Pars. Cont. 585 (side); Benj. 
Sales, 645, and such warranty includes not only the 
workmanship, but also the quality and sounduess of the 
material of which the thing is made, as well as all la- 
tent defects not known to the purchaser, whether 
known to the seller or not. 1 Pars. Cont. 586; Benj. 
Sales, 644 et sey. 

If therefore this were the case of an ordinary pur- 
chase of a chattel from the manufacturer, or if it had 
been an order on appellant to manufacture the boilers 
in question without specifying the kind or quality of 
material to be used in their construction, but the or- 
der had been given in sole reliance on the judgment 
and skill of appellant as to the quality of the material, 
the law would have implied a warranty both as to the 
workmanship and the soundness of the iron actually 
used; and this brings us to the inquiry as to how far 
appellant’s liability as upon an implied warranty is af- 
fected by the circumstances that the kind of iron of 
which the boilers were to be made was specified in 
appellant’s proposal. The proposal having been ac- 
cepted by appellee became a contract between the 
parties binding alike upon each in respect to all its 
terms and conditions. One of its provisions required 
appellant to make the shellof the boilers out of a des- 
ignated brand of iron. The furnishing of ‘‘C. H. No. 
liron”’ became an indispensable condition of the con- 
tract. Appellant could no more dispense with the 
kind of iron designated without violating his contract 
than he could change the size or dimensions of the 
boilers. It was shown upon the trial that there was a 
better quality of iron, known as charcoal hammered 
“flange? iron, but by the terms of the contract appel- 
lant could not use it if he desired to. He could per- 
form his contract only by using the kind of iron agreed 
upon. 

Independent of any adjudications on the subject, it 
would seem most unreasonable to hold appellant lia- 
ble as upon an implied warranty of the sufficiency of 
material designated by appellee himself in the absence 
of proof showing that appellant knew, or by the use 
of ordinary diligence in selecting the particular plates 
used might have discovered, they were defective. The 
cases bearing upon the subject of implied warranties 
are not altogether harmonious, but we think both rea- 
son and justice, as well as the weight of authority, sup- 
port the proposition that where one orders an article 
of a manufacturer and designates a particular kind of 
material out of which the article is to be made in 
whole or in part, such material not being made by the 
manufacturer himself, if the manufacturer use the 
designated material, the law will not imply a warranty 





as to its quality or fitness, unless it be shown that the 
manufacturer failed to use reasonable and ordinary 
care in selecting it. The rule is thus stated by Mr. 
Benjamin: ** Where a known, defined and designated 
article is ordered of a manufacturer, although it is 
stated to be required by the purchaser for a particular 
purpose, still if the known, defined and designated ar- 
ticle be actually supplied, there is no warranty that it 
shall answer the particular purpose intended by the 
buyer.” Benj. Sales, § 657, citing Chanter v. Hopkins, 
4M. & W. 399; Ollivant v. Bayley, 5 Q. B. 288, and nu- 
merous other English and American cases. See also 
on the subject generally ALBANY LAW JOURNAL of 
October 11, 1884. 

In Hoe v. Sanborn, 21 N. Y. 552, the defendant pur- 
chased of the manufacturer a quantity of circular saws, 
one of which proved to be worthless by reason of a 
defect in the iron of which it was made. The seller 
warranted the saws to be “good saws and of good 
quality.” 

In a very interesting opinion by Mr. Justice Selden, 
in which he discusses the basis upon which implied 
warranties rest, arguing that they are based upon the 
knowledge of the seller, either actual or imputable to 
him by law, as to the quality of the thing sold, he 
states as the result of his investigations the rule to be 
this: ‘‘The vendor is liable for any latent defect not 
disclosed to the purchaser, arising from the manner in 
which the thing was manufactured; andif he know- 
ingly uses improper materials he is liable for that also; 
but not for any latent defect in the materials which 
he is not shown and cannot be presumed to have 
known.” 

This decision, it will be noticed, was in acase where 
the particular kind of material had not been desig- 
nated by the person giving the order for the saws, and 
yet it was held that there was no implied *;arranty 
that the material of which the saws were made was 
free from latent defects, in the absence of proof that 
the vendor knew or might have known by the exercise 
of reasonable care of such defects; that such warranty 
extended only to an undertaking by the vendor that 
the saws were free from any defects resulting from 
their improper construction. 

In the subsequent case of Dounce v. Dow, 64 
N. Y. 411, Hoe v. Sanborn is cited with approval. But 
a case entirely analogous in its facts to the present is 
Cunningham v. Hall,4 Allen, 268, which was a suit 
against a ship-builder to recover damages for a breach 
of contract in building and completing a ship, which 
when partially built the plaintiff agreed to purchase. 
It was mutually admitted by the parties that upon a 
true construction of the contract, which had been ne- 
gotiated through the medium of a written correspond- 
ence, the defendant was on the one hand bound, and 
on the other entitled, to use pine plank in planking the 
ship, and that pine plank were used for that purpose. 
Upon the trial the plaintiff introduced evidence tend- 
ing to show that the vessel began to leak immediately 
upon sailing, and that the leak continued to increase 
until her arrival at the port of destination, when they 
were found to be so defective as to require that they 
should be taken out and replaced by new. 

The defendant was allowed to introduce evidence 
tending to show that pine planks are subjected to la- 
tent defects, called ‘* heart-shakes,’’ formed in pine 
trees during their growth, and that it is sometimes im- 
possible to discover these defects by the exercise of 
reasonable care and skill in adapting and fastening 
such planks to the frame of a ship. 

The court below instructed the jury that by the 
terms of the contract the materials to be used were to 
be reasonably fit and proper for such a ship, and that 
this meant that they should contain no defect which 
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could be discovered by the exercise of reasonable care 
and skill, but did not extend to natural defects in tim- 
ber which are incident to its process of growth, and 
which cannot be discovered by the exercise of such 
skill and care. 

This ruling was approved by the Supreme Court on 
appeal. In delivering the opinion of the court, Mer- 
rick, J., said: “It is undoubtedly now a well-settled 
rule that if an article be ordered of a manufacturer 
for an especial purpose or a particular use, and he 
agrees to furnish it, and nothing is said by the 
parties as to the materials of or the manner in which 
it shal! be made, there is animplied warranty on his 
part that it shall be fit for thatuse. * * * Butif an 
article or fabric in the particular line of his profession 
be ordered of a manufacturer for a special and desig- 
nated purpose, and the partiesagree that it shall be 
constructed of a certain kind of material, but the se- 
lection of the particular articles to be used,and the 
way and manner of using and adapting them to the 
fabric, are left to the choice and the judgment of the 
latter without any special stipulations relative thereto, 
be will not in that case be liable for any loss or damage 
which may result from the imperfection of or natural 
defects in that kind of material. If the defendant in his 
coutract with the plaintiffs had simply agreed that he 
would finish and complete the ship then on the stocks 
and deliver it so finished to them at a stipulated price, 
there would have been an implied warranty on his 
part that it should be, both as to the workmanship 
aud materials used in its construction, fit for the ser- 
vice for which it was sold. But the contract was in 
fact modified by a stipulation that it should be planked 
with pine plank. Under this modification, what would 
otherwise havecreated a general liability ,the defendant 
was bound only to use reasonable care and skillin the 
selection and preparation in that kind of plank, and 
they could afterward only hold the defendant respon- 
sible for damages resulting for his failure to exercise 
reasonable skill and care in the selectlon of the plank 
which he used.” 

The court cites with approval Hoe v. Sanborn, supra, 
and other cases to which it is unnecessary to here 
refer. 

In Beck vy. Sheldon, 48 N. Y. 365, it was held that 
where a manufacturer of goods which are known in 
the market, and the different qualities distinguished 
by numbers, contracts to sell and deliver goods from 
his factory of certain numbers, in a suit upon the con- 
tract it is not material whether the goods delivered are 
of equal or inferior quality to those of corresponding 
numbers manufactured at other factories, or whether 
or not they are merchantable. If they are the num- 
bers contracted for as manufactured at the contractor's 
factory the contract is fulfilled. 

A leading English case on the subject of implied 
warranties is Jones v. Clarke, 3 Q.B.197, referred to by 
Mr. Benjamin, in which the court, upon an extended 
review of the authorities, classified the cases on the 
subject, and one class is where a defined article is or- 
dered of a manufacturer, although it is stated to be 
required for a designated purpose, if the thing ordered 
be furnished, there is no warranty that it shall answer 
the purpose intended by the buyer. See cases there 
cited. See also Kellogg Bridge Co. v. Hamilton, 110 
U. 8. 108, where is found at least an indirect recogni- 
tion of the same principle. 

Numerous other cases of like import to the forego- 
ing might be referred to, but as they are cited in the 
foregoing cases, it is unnecessary to refer to them here. 
Suffice it to say that in such examination as we have 
been able to make we have found no cases in conflict 
with those above cited. 

In the present case the plaintiff used the brand of 





iron agreed upon, and tested the boilers by hydrostatic 
pressure to 125 pounds to the square inch, as stipulated 
in the contract. From an inherent defect in the iron 
caused by improper rolling when made, and which 
only developed by use, the boiler proved defective, 
The plaintiff appears to have used all reasonable care 
and skill in selecting the iron, and was guilty of no 
fraud. 

Under this state of facts we are of opinion that the 
court below erred in holding and instructing the jury 
that the plaintiff was liable as upon an implied war. 
ranty. 

The judgment must be reversed, and the cause re. 
manded for a new trial. 


Reversed and remanded. 


——___—¢—___—_—— 


NEW YORK COURT OF APPEALS ABSTRACT, 


PARTNERSHIP—LIMITED — PAYMENT OF CAPITAL, 
NOT IN CASH—ESTOPPEL—JUDGMENT IN REM—BANK- 
RUPTCY—ADJUDICATION BINDING ONLY ON PAR- 
TIES.—(1) Where at the time of the filing of the certifj- 
cate and affidavits for the purpose of forming a limited 
partnership under the statute (1 Rev. Stat. 763, § 1 et 
seq.), the special partner had not in fact paid in the 
sum to be contributed by him, but had given his check 
therefor payable thereafter, he/d, that although the 
check was duly paid, the misstatement rendered the 
special partner liable as a general partner for all the 
engagements of the firm. Durant v. Abendroth, 69 
N. Y. 148; 8. C.,25 Am. Rep. 158. A judgment in rem 
of a domestic as well as a foreign court, where juris- 
diction over the person of a party has not been ob- 
tained, except as to his interest in the property af- 
fected by the judgment, is not conclusive or blnding 
upon him by way of estoppel in another action. (2) 
The general rule as to proceedings in rem is that when 
the property is within the jurisdiction of the court 
pronouncing the judgment, whether a domestic or 
foreign tribunal, whatever the court settles as to the 
right or title,or whatever disposition it makes of the 
property, is valid in every country. Story Conf. L., 
§ 592; 1 Greenl. Ey. 543; 2 Wend. 64. But it is not uni- 
versally settled that the judgment is conclusive as to 
the facts or allegations on which it is founded. In 
some of the States of the Union, and especially in the 
State of New York, though there are decisions to the 
contrary in the court of England and in the United 
States, it has long been settled that foreign judgments 
in rem are conclusive only as to the property involved, 
and may be controverted as to all the grounds and in- 
cidental facts on which they profess to be founded. 
Vandenheuvel v. United Ins. Co., 2 Johns. Cas.451; re- 
versing S. C., 127. So the judgment even of a neigh- 
boring State on foreign attachment, if the defendant 
has not appeared and litigated, is treated as a proceed- 
ing in rem and not personally binding on the party, as 
adecree or judgment in personam. It only binds the 
property seized or attached in the suit. 1Greenl. Ev., 
§ 542, and cases cited: Story Confl. L.,$549. And it is 
not conclusive evidence of the debt in another suit be- 
tween the same parties. Phelps v. Holker, 1 Dall. 
261; Betts v. Death, Add. 265. In such cases the ac- 
tion is regarded, as to the absent defendant, as a pro- 
ceeding inrem (Schwinger v. Hickok,53 N. Y. 280), 
and it would be contrary to all principle to hold him 
personally bound, as to any fact determined insuch 4 
proceeding in his absence, so that he should be forever 
precluded from denying it in a subsequent litigation 
concerning matters other than his interest in the prop- 
erty affected by the judgment. Certain creditors of 
the firm presented a petition to the register in bank- 
ruptcy, setting forth that two days before the filing of 
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the petition in bankruptcy, certain other creditors had 
agreed to sell their claims to A. at twenty-five per 
cent, had afterward proved their claims in bankruptcy 
and then assigned them to A. The petitioners asked 
that said claims be disallowed on the ground that A. 
was a special partner, and that under the statute (1 
Rev. Stat. 720, § 23) no special partner could, save as 
excepted in the statutes, claim as creditor until the 
claims of all other creditors were satisfied. The regis- 
ter overruled the point, holding that in respect to the 
assigned claims, A. stood in the position of his assign- 
ors, and was only a creditor as their representative- 
This decision was sustained by the Bankruptcy Court. 
Held, that conceding the decision to be in effect an ad- 
judication that A. was only a special partner, it was 
not binding outside of the bankruptcy proceedings 
upon creditors who were not parties to the application, 
See Hayes v. Heyer, 35 N. Y. 326-330; Innes v. Lan- 
sing, 7 Paige, 583. It is argued that proving the debt 
against the estate of the general partners, and receiv- 
ing a dividend thereon, were equivalent to obtaininga 
judgment thereon against the general partners alone, 
the effect of which would have been to discharge the 
other partner. U.S.v. Leffler, 11 Pet. 86, 101; Robert- 
son v. Smith, 18 Johns. 459. The rule, if still subsist- 
ing, that the recovery of a judgment against some of 
the partners of a firm consisting of more, is a bar to a 
subsequent action against all the partners, would be 
wholly inapplicable to the present case. The reasons 
for that rule were, first, that a judgment against a por- 
tion of the partners merges the debt as to them, and 
thus destroys the joint indebtedness; and second, 
that there being already a judgment against some of 
the partners, and they being necessary parties to the 
second suit, a second recovery against all would result 
in two judgments against the same persons for the 
same debt. It is obvious that neither of these reasons 
can apply to the case of merely proving a debt against 
the estates of some of several joint debtors. It is 
worthy of note however that none of the cases rest 
upon the ground here assumed by the respondent, that 
recovering a judgment in an action against only two 
of three joint debtors estops the creditor from after- 
ward claiming that the third was also jointly liable for 
the same debt. Durunt v. Abendroth. Opinion by 
Rapallo, J. 

(Decided Oct. 7, 1884.] 


—_—_—_. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

JURISDICTION—AMOUNT IN DISPUTE.—The jurisdic- 
tion of the Supreme Court for the review of the judg- 
meuts and decrees of the Circuit Courts, in so far as 
it is affected by the $5,000 limitation, depends on the 
value of the matter in dispute in the Supreme Court, 
and it is the actual matter in dispute, as shown by the 
whole record, and not the ad damnum alone which 
governs. Hilton v. Dickinson, 108 U. 8. 165. Opinion 
by Waite, C. J. 
[Decided Nov. 7, 1884.] 


JURISDICTION —GRANTOR’S TITLE FROM UNITED 
STATES ADMITTED, ACT OF 1866, CH. 219.—In asuit for 
the recovery of lands where both parties claim under 
acommon grantor, whose title from the United States 
isadmitted, the Supreme Court has no jurisdiction 
for the review of the decisions of a State court upon 
questions relating only to the title acquired by the sev- 
eral parties under their respective grants from the 
common grantor, and which are not in themselves of 
a Federal character. Romie v. Casanova, 91 U. 8S. 379, 
and McStay v. Friedman, 92 id. 723. Some reliance 
was had in the argument on the act of Congress ap- 





proved July 23, 1866, ch. 219 (14 St. 218, ‘‘to quiet land 
titles in California,’ but that act was not referred to 
in the complaint, and besides it purports only to con- 
firm the title of the State, which in this case is perfect 
without it. Noattempt is made in that act to provide 
for the settlement of the rights of conflicting claim- 
ants under the State. Congress contented itself with 
the confirmation of the State’s title, and left all who 
claimed under that title to their remedies in the 
courts or other tribunals provided by law for that pur- 
pose. California v. Jackson. Opinion by Waite, 
C. J. 

[Decided Nov. 7, 1884.] 


INTERNAL REVENUE—INFORMATION FOR FORFEIT- 
URE—GENERAL VERDICT GOOD.—Upon the trial of in- 
formation under section 3372 of the Revised Statutes 
the verdict was returned in this form: ‘* We, the jury, 
find a verdict for the government, evaluating the 
goods and machinery seized at a sum of $1,000.’’ The 
claimant moved inarrest of judgment that several of 
the counts were insufficient, and that the verdict was 
general upon all the counts, and was vague and uncer- 
tain, and not responsive to the issue. The motion was 
overruled, and judgment rendered for the United 
States, and the claimant sued outa writ of error. 
Informations under the revenue laws for the forfeiture 
of goods, seeking no judgment of fine or imprisonment 
against any person, are not strictly criminal cases, in 
which the decisions of the Cireuit Court are final, un- 
less 2 division of opinion is certified; but they are 
civil actions, of which this court has jurisdiction in 
error, without regard to the sum or value in dispute. 
Rev. Stat., § 699; Pettigrew v. United States, 97 U. 8. 
385. Yet as has been expressly adjudged, they are so 
far in the nature of criminal proceedings as to come 
within the rule that a general verdict upon several 
counts, seeking in different forms one object, must be 
upheld if one count is good. Clifton v. United States, 
4 How. 242, 250. As one of the counts in this case is 
admitted to be good, it is unnecessary to consider the 
objections taken to the other counts. The verdict, 
though expressed in bad English, clearly manifested 
the intention and finding of the jury upon the issue 
submitted to them, and the court rightly gave judg- 
ment upon it. Rev. Stat., § 954; Parks v. Turner, 12 
How. 39, 46; Lincoln v. Iron Co., 103 U. 8. 412. Sny- 
der v. United States. Opinion by Gray, J. 

[Decided Nov. 17, 1884.] 


EVIDENCE—COMPETENCY OF WITNESS—NEW YORK 
CopE CIv1L PROCEDURE, SEC. 834—U. S. R. 8S., SEc. 
721—INSURANCE—QUESTION AS TO DISEASE.— (1) The 
provision in the New York Code of Civil Procedure, 
§ 834, that ‘ta person duly authorized to practice physic 
or surgery shall not beallowed to disclose any infor- 
mation which he acquired in attending a patient in a 
professional capacity, and which was necessary to ena- 
ble him to act in that capacity,’”’ is obligatory upon 
the courts of the United States sitting within that 
State in trials at common law. That section provides 
that ‘‘a person, duly authorized to practice physic or 
surgery, shall not be allowed to disclose any informa- 
tion which he acquired in attending a patient in a pro- 
fessional capacity, and which was necessary to enable 
him to actin that capacity.’’ It is not, and could not 
well be seriously questioned, that the evidence exclu- 
ded by the Circuit Court was inadmissible under the 
rule prescribed by that section. Grattan v. Metro- 
politan Life Ins. Co., 92 N. Y. 274; Same v. Same, 80 
id. 281; Pierson v. People, 79 id. 424; Edington v. 
ZEtna Life Ins. Co., 77 id. 564; Edington v. Mutual 
Life Ins. Co., 67 id. 185. But it is suggested that truth 
and justice require the admission of evidence which 
the statutory rule, rigorously enforced, would exclude, 
and that it can be admitted without disturbing there- 
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lations of confidence properly existing between physi- 
cian and patient; that it would not afflict the living 
nor reflect upon the dead, if the physician should tes- 
tify that his patient had died from a fever or an affec- 
tion of the liver; and that the rule, as now understood 
and applied in the courtsof New York, shuts out, in 
actions upon life policies, the most satisfactory evi- 
dence of the existence of disease and of the cause of 
death. These considerations, not without weight, so 
far as the policy of such legislation is concerned, are 
proper to be addressed to the Legislature of that State. 
But they cannot control the interpretation of the stat- 
ute, where its words are so plain and unambiguous as 
to exclude the consideration of extrinsic circum- 
stances. Since itis for that State to determine the 
rules of evidence to be observed in the courts of her 
own creation, the only question is whether the Circuit 
Court of the United States is required by the statutes 
governing its proceedings to enforce the foregoing pro- 
vision of the New York Code. This question must be 
answered in the affirmative. (2) By section 721 of the 
Revised Statutes, which isa reproduction of the 34th 
section of the Judiciary Act of 1789, it is declared that 
“the laws of the several States, except where the Con- 
stitution, treaties or statutes of the United States 
otherwise require or provide, shall be regarded as rules 
of decision in trials at common law in the courts of the 
United States in cases where they apply.” This has 
been uniformly construed as requiring the courts of 
the Union, in the trial of all civil cases at common 
law, not within the exceptions named, to observe as 
rules of decision, the rules of evidence prescribed 
by the laws of the States in which such courts are 
held. Potter v. National Bank, 102 U. 8.165; Vance 
v. Campbell, 1 Black. 427; Wright v. Bales, 2 id. 535; 
McNeil v. Holbrook, 12 Pet. 84; Sims v. Hundley, 6 
How. 1. (3) To the question, in an application for in- 
surance upon life, whether the applicant had ever had 
the disease of ‘*‘ affection of the liver,” the answer was 
“No.” Held, that the answer was a fair and true one 
within the meaning of the contract, if the insured had 
never had an affection of that organ which amounted 
to disease; thatis, of a character so well defined and 
marked as to materially disturb or derange for a time 
its vital functions; that the question did not require 
him to state every instance of slight or accidental dis- 
orders or ailments affecting the liver which left no 
trace of injury to health, and were unattended by sub- 
stantial injury or inconvenience or prolonged suffer- 
ing. Conn. Mut. Life Ins. Co. vy. Union Trust Co. 
Opinion by Harlan, J. 

[Decided Nov. 17, 1884.] 


——____¢_____ 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

MORTGAGE FORECLOSURE— ASSIGNEE OF MECHANIC'S 
LIEN—NECESSARY PARTY—PURCHASER AT SALE—UN- 
DER MECHANIC’S LIEN CANNOT BE EJECTED.—(1) An 
assignee of a mechanic’s lien is a necessary party toa 
suit to foreclose a mortgage given afterthe lien com- 
menced, although the mortgagee had no knowledge of 
the existence of the same and the mortgage was filed 
of record before the commencement of statutory pro- 
ceedings to enforce said lien. (2) A purchaser at the 
sale of such a mortgage by advertisement acquired no 
right toeject a purchaser ata sale made under final 
decree in proceedings to enforce the mechanic’s lien, 
the mortgagee under above circumstances being in the 
position of a subsequent incumbrancer to the mechan- 
ic’s lien holder. Cir. Ct., D. Minn., Oct., 1884. Atkins 
v. Volmer. Opinion by Nelson, J. 











*Appearing in 21 Federal Reporter. 


— - - —_- - —_—— ———— = — SS 
SHIP AND SHIPPING—MARITIME DEBTS—FIRST 4p. 
TACHMENT GIVES NO PREFERENCE—OTHER CREDITORS 
MAY INTERVENE.—By the maritime law the creditor 
first filing a libel aud arresting the vessel does not 
thereby acquire the right to have his debt paid in fy 
to the exclusion of other creditors whose debts are of 
the same rank and equal merit, and who intervene 
and prove theirdebts before or at the time a final de. 
cree in the suit first brought is rendered. In2 Parg, 
Ship. & Adm.,it issaid: ‘‘If tke different demands 
are of the same nature, priority in beginning the 
suit will not give priority in payment if the other 
demands are brought to the attention of the court 
before a decree in the first suit brought is rep. 
dered.”’ The rule that a creditor who institutes the 
first suit does not thereby acquire priority of right to 
payment over other creditors of the same class who 
have been guilty of no laches, is supported by the fol- 
lowing cases: The Paragon, 1 Ware, 330; The Amer- 
ica, 16 Law Rep. 264; The Fanny, 2 Low. 508; The BE, 
A. Barnard, 2 Fed. Rep. 712; The City of Tawas, 3 
id. 170; The J. W. Tucker, 20 id. 129; The Superior, 1 
Newb. Adm. 186. And to the same general effect: 
The olian, 1 Bond, 267, 270; The Fort Wayne, id, 
476, 490; The Kate Hinchman, 6 Biss. 367; The Phebe, 
1 Ware, 360. In support of his motion the libellant re- 
lies on Ben. Adm. (2d ed.), § 560, where it is said: “In 
claims of the same rank, the one first commencing his 
proceedings is preferred in the distribution. The 
party first seizing holds the property against all other 
claims of no higher character.’’ And we are referred to 
The Globe, 2 Blatchf. 427, note; The Adele, 1 Ben. 309; 
Woodworth v. Ins. Co., 5 Wall. 87. The last case cited 
stands on grounds of its own, and has no application 
to the case at bar. By the maritime law the creditors 
of the same rank have an equal lien or privilege on the 
vessel. An eager und grasping creditor ought not to 
have it in his power to destroy this equality of privil- 
ege, and obtain a preference, by the mere act of in- 
stituting the first suit to enforce the lien. Such a rule 
would be unjust to the other creditors, prejudicial to 
the owners of vessels, and injurious to the interests of 
commerce. It would tend to hasten and foster litiga- 
tion, and would introduce into the maritime law that 
unseemly struggle between creditors themselves pro- 
duced by the rule of law which gives the preference to 
the creditor first attaching. We know the rule at law 
giving the preference to the first attachment, in its 
practical operation, is often oppressive on debtors and 
unjust to creditors. For these reasons it has been 
abolished in a good many States, and the first attach- 
ment made to perform the office, in some measure, of 
a proceedingin insolvency or bankruptcy, for the 
equal benefit of all the creditors proving their debts 
within a limited time. The tendency of legislation 
and the courts is toward the adoption of rules to pre- 
vent preferences. But the injurious consequences of 
rewarding the most exacting creditor with a prefer- 
ence would, for obvious reasons, be much greater in 
admiralty than they are at law. Dist. Ct., E. D. Ark., 
Oct., 1884 Uhe Lady Brone. Opinion by Cald- 
well, J. 


SHIP AND SHIPPING — COLLISION — OBSERVING 
LIGHTS—MUTUAL FAULT—NEGLIGENCE — DECKHAND, 
INJURED—SEVERAL LIABILITY.—A tug is bound to 
keep her colored lights in such a position that her tow 
willnot obscure them, as respects vessels at a distance 
requiring the notice which the colored lights are de 
signed toafford. Where the Tug T. had on her star- 
board side the barge M. in tow, loaded with railroad 
cars, partly sheltered by a narrow fore and aft roof 
called an umbrella, which was of such height as to ob- 
scure the tug’s green light as she was going up the 
North river, and steamer H., crossing the river to the 
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northward and seeing no colored light, supposed the 
7. was going down river instead of up river, and 

rted so as to go astern of the T., as she supposed, 
put too late discovered the error and came in collis- 
ion, held, that the collision was caused in part by the 
obscuration of the green light, for which the T. was 
responsible. Held, that the H. was alsoin fault for 
want of any preper lookout, when going at the rate of 
thirteen miles in crossing the river, as such a lookout 
might have discovered that the T. was going up river 
in time for the H. to avoid her. A deck hand on the 
H. having been injured by the collision without his 
own fault, held, that he had a several claim for his 
whole damages against the T., and the T. being re- 
sponsible, and having aright to indemnity from the 
H. for one-half what the T. must pay by reason of the 
common fault of both vessels, held, that the usual de. 
cree might go against both, without considering the 
question whether the deck hand, asa fellow laborer, 
could have maintained a separate suit against the H. or 
her owners alone. Itis unnecessary to consider the 
question which has been raised by counsel, whether 
the deck hand on board the H., is precluded from re- 
covering any damages of her, or of her owners, by 
reason of any faultin her navigation, on the ground 
that he was a fellow-servant of the pilot in charge. The 
T., being in fault, is answerable for the whole damage 
caused him, aud the liability of the T. is not a mere 
joint liability with the H., though both are found in 
fault. The T., for its tort, is severally liable for the 
whole damage. The Atlas, 93 U. S. 302; Chartered 
Mercantile Bank v. Netherlands, etc., 9Q. B. Div. 118; 
Wid. 521, 546. The defense that he was a fellow-la- 
borer with the pilot of the H., even if possible to the 
H., would be no defense to the several liability of the 
T. In having to pay for his injuries, the T. sustains 
damages by the collision to that extent, as much as if 
the injury were to cargo on board the T. or the H., 
for which she was bound to pay; andas this injury 
arose from the fault of both vessels, the H. must 
auswer over for half of what the T. is obliged to pay; 
and the T. being answerable for the whole damage, 
hasaright torequire the H. to pay one-half of what 
she will be obliged to pay to him on account of the 
common fault of both. The Eleanora, 17 Blatchf. 88- 
16; The Hudson, 15 Fed. Rep. 162, 164; The Canima, 
M7 id. 271, 272; The C. H. Foster, 1 id. 733. There is no 
evidence of any personal negligence on the part of the 
deck hand. He was not assigned to duty as lookout, 
80 far as appears, and he was apparently engaged in 
other duties. It was not his business to leave the du- 
ties assigned him and to act as lookout without orders. 
Dist. Ct., S. D. New York, July, 1884. Briggs v. Day. 
Opinion by Brown, J. 


LIMITATION—RUNS FROM DISCOVERY OF FRAUDS— 
LIEN OF JUDGMENT—BONA FIDE PURCHASER—TITLE 
THROUGH UNRECORDED DEED—RIGHTS OF PURCHASER. 
—(l)The making of a deed to defraud crediturs, and 
keeping it off of the record by all of the persons con- 
cerned in and cognizant of the transactions, combined 
with their purposed silence upon the subject, is sucha 
concealment as will prevent the statute of limitations 
from running until there has been a discovery of the 
fraud. See Meader v. Norton, 11 Wall. 442; Carr v, 
Hilton,1 Curt.C. C. 238; Vane v. Vane, L. R.,8 Ch. App. 
383; Rolfe v. Gregory, 4 De G., J. &. 8. 576; Hovenden 
v. Annesley, 2 Schoales & L. 634; Buckner v. Calcote, 
% Miss. 568. Cited to the contrary: Wynne v. Cor- 
nelison, 52 Ind. 319; Jackson v. Buchanan, 59 id. 390; 
Musselman y. Kent, 33id. 458; Pilcher v. Flinn, 30 id. 
%; Boyd v. Boyd, 27 id. 429. (2) The doctrine that 
the general lien of a judgment upon land is subject to 
avy and all adverse equities or claims, whether secret 
and unknown, or recorded and known, does not pre- 





vail in Indiana against an assignee of a judgment who 
pays value and takes the assignment in good faith. 
Flanders v. O’Brien, 46 Ind. 284; Huffman vy. Copeland, 
86 id. 224, and cases cited. The complainants however 
sue, not as assignees, but as judgment plaint- 
iffs, and are therefore subject to the gen- 
eral doctrine, so far as it is pertinent to 
the question presented; but in my judgment it has 
little or no application. The policy of the recording 
acts is not involved or material to be considered, ex- 
cept incidentally, because the deeds in controversy are 
not assailed for want of registration, but for alleged 
fraud in their execution. The attack is not made 
under the recording act quoted from in argument, but 
under another section (Rev. Stat. 1881, § 4920), which 
declares that all conveyauces of lands made with in- 
tent todefraud creditors ‘ shall be void as to the per- 
sons sought to be defrauded; ’’ and only as it may af- 
fect therights of parties under this act can it be ma- 
terial to consider the law concerning the registration 
of deeds. The question presented therefore is whether 
or not, under the facts alleged in the bill, the respond- 
ents who demur can claim title under unrecorded 
deeds, of which they had no knowledge when they 
purchased, tothe injury of the plaintiffs, as against 
whom the deeds were in fact fraudulent and void, or 
voidable. Asagainst a prior mortgage or deed hon- 
estly made to a good-faith purchaser, the general lien 
of a judgment must unquestionably yield; but this by 
no means supports the proposition involved in the 
facts presented, that one may take atitle apparently 
perfect of record, and which seems of record to be, as 
in fact by law it is, subject to the lien of a judgment, 
and afterward upon learning that fraudulent deeds 
had been made, be allowed to claim title through them 
in order to defeat the lien of the judgment, though at 
the time of his purchase he had no knowledge of the 
existence of the deeds, and supposed he was getting 
the title as itappeared of record. It is true that the 
owner of land, or one asserting title, is bound by the 
contents and recitals of all deeds in the chain of title 
which he claims. But it is not true, as I suppose, and 
has never been decided, that a purchaser is bound by 
the contents of unrecorded and unknown deeds which 
were not essential to the chain of title as it appeared 
of record, or as otherwise made known to him. It 
often happens, as may well be supposed, honestly as 
well as for fraudulent purposes, that titles after var- 
ious mesne conveyances return to some prior owner, 
and if the conveyances which constitute such a loopin 
the chain of title should, for any reason, have been 
left off the record, it would be a startling proposition 
indeed that all subsequent grantees must take notice 
of their contents. Under such a doctrine, if not posi- 
tively dangerous, the registry laws would certainly be 
made comparatively useless. Cir. Ct., D. Ind., Sept. 6, 
1884. McAlpine v. Hedges. Opinion by Woods, J. 
{ (1) See 24 Am Rep. 45, 517; 31 Eng. Rep. 723.—Ep.] 


| 


MISSOURI SUPREME COURT ABSTRACT.* 

ADMINISTRATOR’S SALE—ERROR IN DEED—EQUITY 
TO TITLE—Where a purchaser of land at administra- 
tor’s sale pays the purchase-money, and the same is 
applied in discharge of the debts of the decedent, but 
the land is not correctly described in the adminis- 
trator’s deed, an assignee of the purchaser will be en- 
titled toa decree in equity correcting the error and 
divesting the legal title to the land out of the heirs of 
the decedent and vesting it in him. Grayson v. Wed- 
dle. Opinion by Henry, J. 


* Toappear in 80 Missouri Reports. 
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RePLEVIN—EXCESSIVE TAX.—Replevin will not lie 
against the collector of taxes to recover persoual prop- 
erty seized to satisfy a tax levied by the proper officer, 
and it doves not matter that the levy is excessive, and 
that fact is apparent on the face of the tax-book; cit- 
ing Rubey v. Shain, 54 Mo. 207; and Ranney v. Bader, 
67 id. 476, and distinguishing Henry v. Bell, 75 id. 194. 
Mowrer v. Helferstine. Opinion by Henry, J. 

ADMINISTRATION—ORDER OF SALE OF REAL ESTATE, 
IMPEACHMENT OF.—Aun order of sale of real estate is 
not such a final order as will conclude the heirs of the 
decedent from showing, upon the incoming of the re- 
port of sale, that there are no debts, or that there are 
personal assets sufficient to pay all debts, or any other 
fact tending to show that the order ought not to have 
been made. Merritt v. Merritt, 62 Mo. 150; Henry v. 
McKerlie, 78 id. 416. Fenix v. Fenix. Opinion by Mar- 
tin, Comr. 

CLOUD ON TITLE—CHANGE OF VENUE—VOID DEED. 
—In an action against several defendants, originat- 
ing in Hickory county, some of the defendants applied 
for a change of venue, and the court ordered a change, 
astothem, to Pettis county. The court in Pettis 
county afterward rendered judgment against one of 
the defendants who had not joined in the application 
for the change, and who never appeared to the action 
and was served only by publication; and his land was 
suld to satisfy the judgment. In a suit brought by 
this party to set aside the sheriff's deed, these facts, 
among others, appearing in the petition, held, that the 
petition was bad on demurrer; that thecourt in Pettis 
county obtained no jurisdiction of this party; that the 
judgment was therefore a nullity as against him, and 
the deed was void, and so there was uothing upon 
which a court of equity could act. Janney v. Spedden, 
38 Mo. 396; Odle v. Odle, 73 id. 289. Sherwood, J., 
agreed that no title passed by the sherift’s deed, but 
held that it was acloud upon the plaintiff's title, which 
ought to be removed by a suitable decree. Holland v. 
Johnson. Opinion by Ewing, Comr. 

EVIDENCE—BOUNDARY OF LAND—DECLARATIONS OF 
PERSON IN POSSESSION.—In ejectment for a strip of 
land lying on the dividing line between plaintiff and 
defendant, defendant had offered evidence of acts and 
declarations of plaintiff's grantor, since deceased, 
tending to fix the line as claimed by defendant. Plaint- 
iff in rebuttal offered evidence of declarations to the 
contrary made by his grantor while in possession. 
Held, that this latter evidence was competent. The 
court did not err in admitting the statement of Mrs. 
Jeffries in evidence. She was the owner and in pos- 
session of the land at the time the declarations were 
made and has since deceased. 1 Greenl. Ev., § 109, and 
authorities cited in note b; also Hunnicuttv. Pey- 
ton, 102 U.S. 333; Darrett v. Donnelly, 38 Mo. 493; 
State to use, etc., v. Schneider, 35 id. 533; Burgert v. 
Borchert, 59id. 80. See note to Deming v. Carring- 
ton, 30 Am. Dec. 595; 8. C.,12 Conn. 1. In the State 
of Massachusetts where this subject has been much 
discussed, it is held that to be admissible such declar- 
ations must be made by persons in the possession of 
land, and in the act of pointing out their boundaries. 
Bartlett v. Emerson, 7 Gray, 174; Daggett v. Shaw, 5 
Mete. 223; Long v. Colton, 116 Mass. 414. The declar- 
ation derives its force from the fact that it accompan- 
ies and qualifies an act and isthusa part of the act. 
Bender v. Pitzer, 27 Penn. St. 333. The weight of au- 
thority seems to be that in questions of private bound- 
ary declarations of particular facts, as distinguished 
from reputation, are admissible in evidence when 
made by persons in possession of the land when the 
declarations are made, or who are on the land at the 
time, and are shown to have knowledge of that 
whereof they speak. 102U. S. 333. Lemmon v. Hart- 
sook. Opinion by Ewing, Comr. 





MAINE SUPREME COURT ABSTRACT.* 

SALE—CONDITIONAL—MEANING OF WORDS — QUES- 
TION FOR JURY — PRACTICE — SUBMITTING CASE — 
WEIGHT OF EVIDENCE.—(1) A sale of a horse to be 
kept by the seller till a future day, and if then brought 
to the purchaser to be paid for, there being no payment 
or formal delivery, and the purchaser obtaining no 
possession further than that the horse was present 
when the conversation took place, is not a sufficient 
sale and delivery against one in the condition of a sub- 
sequent purchaser. The first sale was conditional 
only. (2) It is the province of the jury to find what 
words were used and the meaning of them, where an 
oral bargain ismade. But the court may inform the 
jury what interpretations of the language used would 
be possible and permissible, and the jury must deter- 
mine the meaning within the limits prescribed. (3) A 
judge may withhold acase from the consideration of 
the jury when there is no evidence upon which they 
can in any justifiable view find for the party producing 
it, upon whom the burden of proof is imposed. (4) It 
is not enough to require submission toa jury, that 
there may be a crumbor scintilla of evidence. It 
must be evidence of legal weight. Beaulieu v. Port- 
land Co., 48 Me. 291; Brown v. E. & N. A Railway, 58 
id. 384, and cases; Rourke v. Bullens, 8 Gray, 549. 
Connor v. Giles. Opinion by Peters, C. J. 


CoNTRACT—SALE OF LAND—RESCISSION—RIGATS OF 
SELLER AND PURCHASER.—A contract was made be- 
tween two persons for the sale by one to the otherofa 
lot of land. The purchaser made a part payment and 
went into the possession and occupation of the prem- 
ises. Afterward the contract was rescinded ard the 
purchaser brought an action for what he had paid 
toward the land and recovered without any deduction 
for the use of the premises. Held, ina writ of entry 
by the seller, that he was entitled to recover with the 
land the value of the rents and profits. Harkness v. 
McJntire. Opinion by Libbey, J. 


LIMITATIONS — ADMINISTRATOR — INSANE PERSON 
— STATUTE i872, CHAPTER 85. — The limitations 
of the statute 1872, chapter 85, for presenting 
claims against an estate to the administrator, and 
bringing an action thereon, apply to claims held by an 
insane person, though such person has no guardian 
during the two years next after the notice of the ap- 
pointment of the administrator. Baker v. Bean, 74 
Me. 17; Hall v. Bumstead, 20 Pick. 2; Van Steenwyck 
v. Washburn, 28 Alb. L. J. 483. Whether sound 
public policy required an exception from the limita- 
tion in favor of insane persons and infants, was a ques- 
tion for the determination of the Legislature. It did 
not deem it wise to make such exception. A con- 
struction by the court making it would be judicial 
legislation. We know no rule for the construction of 
statutes which would authorize it. Rowell v. Patter- 
son. Opinion by Libbey, J. 


NEGOTIABLE INSTRUMENT—FAILURE OF CONSIDER- 
ATION—PAYMENT IN GOODS—BANKRUPTCY OF MAKER. 
—Plaiutiff held notes against defendant; defendant 
delivered goods to plaintiff in payment of the notes; 
before the notes were surrendered by plaintiff the de- 
fendant was declared a bankrupt and the sale became 
thereby void. Held, that the plaintiff could recover 
upon the notes upon the ground that the considera 
tion for a promised surrender of the notes had failed. 
The assignment in bankruptcy, by its retroactive ef- 
fect, rendered the sale to the defendant void. A ven- 
dor in possession impliedly warrants his title to the 
thing sold. Thurston v. Spratt, 52 Me. 202; Hunting- 
don v. Hall, 36 id. 501. Forthe breach of warranty, 


*To appear in 76 Maine Reports. 
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or failure of consideration, the purchaser can rescind. 
Marston v. Knight, 29 Me. 341; Bryant v. Isburgh, 13 
Gray, 607. Suing the note rescinds the sale. The de- 
fendant contends that the object of the sale was to 
defraud the seller’s creditors. He cannot set up such 
adefense. Butler v. Moore, 73 Me. 151. The pur- 
chaser does not get that for which he was to pay. It 
is the same rule as that which applies in favor ofa 
buyer who buys forged shares in a corporation; or 
forged bills or notes;or who gets an article different 
from that which was described in the sale. He can 
recover back money if he paid money; or recover in 
specie any property passed over to the seller. Here the 
buyer has in his own hands the note which he was to 
surrender for the goods, and can collect the same. 
Kichholz v. Banister, 17 C. B. (N. 8S.) 708; Chapman 
y. Speller, 14 Q. B. 621; see Benj. Sales (3 Am. ed.), § 
423, and cases in note. Sup. Ct. of Maine, May 5, 1884. 
Maxwell v. Jones. Opinion by Peters, C. J. (76 
Me. 135.) 


ARREST—PRIVILEGE OF WITNESS FROM—ACTION FOR 
DAMAGES DOES NOT LIE — MOTION TO DISCHARGE 
PROPER.—Au action for damages does not lie against 
a plaintiff for the arrest upon civil process of a defend- 
aut who was at the time privileged from arrest as a 
witness returning home from court. The precise ques- 
tion here presented has not received very much at- 
tention from courts, and there is an almost total ab- 
sence of judicial expression in favor of the plaintiff's 
position where the privilege is at common law and not 
by statute. The remedy by action was established 
long ago in New York by statutory enactment, which 
is an implication that the remedy did not exist there 
at common law. And this accounts for intimations in 
cases in that State that damages fora breach of the 
privilege are recoverable. Paine and D. Prac. Arrest; 
Snelling v. Watrous, 2 Paige, 314; Salhinger v. Adler, 
2 Robt. 704. Some English statutes give a right of ac- 
tion in some cases, or establish other special remedy, 
for a violation of the privilege of freedom from arrest; 
from which an implication arises that no such remedy 
exists at the common law in that country. Tidd’s 
Practice lays down the various remedies that are avail- 
able for a violation of the privilege from arrest be- 
longing to witnesses and all other persons or parties 
in necessary attendance upon courts, and omits all 
mention of a right of action for damages. Text writ- 
ers generally are silent uponthe question. In 2 Add. 
Torts (4th Eng. ed.), 796, it is said however that ‘‘ the 
privilege does not form the ground of any action at 
law.”” And in Cooley’s Con. Lim. (5th ed.) 162 (*135), 
itis said, in note: ‘*Thearrest is only voidable; and 
in general the party will waive the privilege unless he 
applies for discharge by motion or on habeas corpus.”’ 
Not many decided cases touch the point. The early 
experimental actions were against officers, and all of 
them failed. But much of the reasoning of the courts 
really went against any action, disregarding any dis- 
tinction between officer and party. The early cases 
are cited and commented upon in Carle v. Delesder- 
nier, 13 Me. 363. See Chase v. Fish, 16 id. 132. Some 
phases of the question are touched in latercases. Wil- 
marth v. Burt, 7 Mete. 257; Aldrich v. Aldrich, 8 id. 
102; Edward Thompson’s Case, 122 Mass. 428; Person 
v. Grier, 66 N. Y. 124. Several English cases take 
strong ground against the maintenance of such an ac- 
tion. In Yearsley v. Heane, 14 M. & W. 322, it is said: 
“The protection is limited to the fact of the individ- 
ual so arrested being entitled to be discharged.’’ In 
the same case it was said by Pollock, C. B., ‘t Did the 
Legislature mean to give more than this, that if the 
party was arrested he might be discharged, whereby 
he has the full benefit of the protection? I think not.”’ 
Ewart v. Jones, 14 M. & W. 774; Stokes v. White, 1 





Crom. M. & R. 223; Rideal v. Fort, 11 Ex. 847; Mag- 
nay v. Burt,5 Q. B.38l. In a note to Stokes v. 
White, supra, in the edition by Hare and Wallace, 
careful annotators, it is said, upon the authority of the 
cases determined in the Court of Exchequer Cham- 
ber, that ‘‘an arrest by the sheriff, under a writ from 
any of the Queen's Courts, of a person privileged from 
arrest by reason of attendance as a witness under the 
process of another court, does not form the ground of 
any action at law for damages, but is only the subject 
of an application to the court, under whose authority 
the party had been compelled to appear as a witness; 
the privilege being, not that of the person, but that of 
the court, and therefore of discretionary allowance.’’ 
Smith v. Jones. Opinion by Peters, C. J. 


—_—___~>-—___——- 
MINNESOTA SUPREME COURT ABSTRACT. 


NEGLIGENCE — RAILROAD COMPANY — PROXIMATE 
CAUSE — DEFECTIVE MACHINERY — PRESUMPTION OF 
DUTY TO INSPECT.—(1) In the operation of a freight 
train in the night the train broke apart, and the for- 
ward part of the train, being afterward stopped, was 
run into by the detached rear cars, including the ca- 
boose, aud the conductor, who was in the caboose, was 
killed by the collision. Evidence considered as show- 
ing that the immedate cause of the breaking apart of 
the train was the letting off of a brake on one of the 
rear cars from the jar of the car in its motion, the 
brake being so worn that it would not remain wound 
up when the car was in motion. The fact that a sud- 
den increase of the speed of the locomotive may have 
contributed with the defective brake to cause the 
train to break apart does not prevent the defective 
brake being deemed a legal and proximate cause of the 
result. Considered further that the stopping of the 
forward part of the train, and the subsequent collision 
and injury, may be referred to the defective brake as 
a proximate cause, within the principle that the wrong- 
doer is responsible for injuries which might reasona- 
bly have been anticipated as aresult of his miscon- 
duct. Griggs v. Fleckenstein, 14 Minn. 81 (Gil. 62); 
Johnson v. Chicago, M. & St. P. Ry. Co., 16 N.W. Rep. 
488; McMahon v. Davidson, 12 Minn. 357 (Gil. 2382); 
Campbell v. City of Stillwater, 20 N. W. Rep. 320. 
The subsequent collision is further removed from that 
cause in the order of events, butis it so in its causal 
relation? The answer, upon principles recognized as 
being within the scope of the maxim causa proxima 
non remota spectatur, is not difficult. The principle is 
well settled that a wrong-doer is at least responsible 
for all the injuries which resulted as natural conse- 
quences from his misconduct—such consequences as 
might reasonably have been anticipated as likely to 
occur. Griggs v. Fleckenstein, supra; Nelson v. Chi- 
cago, M. & St. P. Ry. Co., 30 Minn. 74; Johnson v. 
Chicago, M. & St. P. Ry. Co., supra; Martin v. North 
Star Iron Works, 18 N. W. Rep. 109; Savage v. Chi- 
cago, M. & St. P. Ry. Co., id. 272; Railroad Co. v. Kel- 
logg, 94 U. S. 469; Lane v. Atlantic Works, 111 Mass. 
136; Hill v. Winsor, 118 id. 251; Fairbanks v. Kerr, 70 
Penn St. 86; Sheridan v. Brooklyn City, ete., R. Co., 
36 N. Y. 39: Lake v. Milliken, 62 Me. 240; Weick v. 
Lander, 75 Ill. 93. And whether the injury ina par- 
ticular case was such natural and proximate result of 
the wrong complained of, is ordinarily for the deter- 
mination of the jury. (2) The use by a servant of de- 
fective and unsafe machinery delivered to him for use 
by the master, although the servant may have been 
guilty of negligence in using it,does not relieve the 
master from responsibility to a fellow servant injured 
thereby on account of the unsafe condition of the ma- 
chinery furnished. Drymala v. Thompson, 26 Miun. 
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40; Madden v. Minneapolis, etc., R. Co.,20N. W. Rep 
317; Cone v. Delaware, etc., R. Co., 81 N. Y. 206; 
Booth v. Boston, etc., R. Co., 73 id. 38. (3) There 
is no legal presumption that it is the duty of the con. 
ductor of a railway freight train to inspect the cars 
and machinery of his train, cr that he is chargeable 
with negligence for using cars if the defect was such 
that it might have been discovered by inspection, 
Rusier v. Minneapolis, etc., R. Co. Opinion by 
Dickinson, J. 

[Decided July 21, 1884.] 

SALE—PARTICULAR USE—WARRANTY — WAIVER. — 
Where a chattel is to be made or supplied to the order 
of the purchaser, it is the general rule that there is an 
implied warranty that it shall be fit for the purpose in- 
tended. But where the article ordered and agreed to 
be furnished is to be of a particular design, pattern or 
model, well defined and understood between the par- 
ties, and the article made and delivered in pursuance 
of the contract conforms to such design or model,there 
is no such warranty implied, but only that it should 
be of good material and workmanship. Cunningham 
v. Hall, 4 Allen, 274; Mason v. Chappell, 15 Gratt. 586; 
Chanter v. Hopkins, 4 Mees. & W. 399; Prideaux v. 
Bunnett, 87 E. C. L. 613. C. contracted to manufac- 
ture and deliver to B. ‘‘one of the Cosgrove Cascade 
Roller Mills, machine to have a capacity of 100 barrels 
in twenty-four hours,” etc. Held, that the stipulation 
as to the capacity of the mill amounted to an express 
warranty, and that such contract of warranty 
was not satisfied by delivering a machine of 
a certain size or description, if there proved to be such 
inherent defects in the mill as to prevent its success- 
ful operation, so that ordinarily under proper man- 
agement it could not turn out the stipulated amount 
of flour. The express warranty distinguishes this case 
from Haase v. Nonnemacher, 21 Minn. 490. Here there 
is a written contract obligating the parties to do cer- 
tain things, and binding upon both. The receipt of a 
mill otherwise answering the description in the con- 
tract was not a waiver of defendant’s right to sue upon 
the warranty on a subsequent discovery of its breach. 
Polhemus v. Heiman, 45 Cal. 573; Mandel v. Buttles, 
21 Minn. 397; Scott v. Raymond, 18 N. W. Rep. 274. 
Cosgrove v. Burnett. Opinion by Vanderburgh, J. 
(Decided July 29, 1884.] 

ey 


CORRESPONDENCE. 


Hous’ Memorr or LIEBER. 
Editor of the Albany Law Journal: 

In your very courteous notice of my paper on Dr. 
Francis Lieber occurs the following statement: 

“When a translation ofthe Conversations Lexicon 
could be termed an Encyclopedia Americana, it is not 
surprising to learn that it was seriously proposed to 
control Bismarck at Frankfort by a German compen- 
dium from Cushing’s Manual.”’ 

This does injustice to the memory of Dr. Lieber. 
The Encyclopedia Americana was much more than 
a translation. About half ofits articles were original, 
and the rest were “adapted”? forthe new work ina 
manner which involved rewriting as well as translat- 
ing. 

Moreover the body for whose benefit Dr. Lieber 
thought of translating Cushing's Manual was, as I 
stated in my paper, the revolutionary Parliament 
which met in St. Paul's church at Frankfort in 1848, 
and of which Bismarck never was a member. Dr. 
Lieber’s hard common sense would never have allowed 
him to seriously propose influencing or controlling the 
German Diet (Bundestag), to which Bismarck was ap- 
pointed ambassador from Prussia in 1852, by any parli- 
ameutary rules. He was right however in considering 





the absence of all intelligent parliamentary procedure 
as one great cause of the failure of the revolutionary 
movement. 

Thanking you most sincerely for your kind atten- 
tion. 

Very respectfully yours, 
FREDERICK Wo. HOLis. 

New York, Feb. 9, 1885. 

‘* VERGIL.” 
Editor of the Albany Law Journal: 

The spelling ‘‘ Vergil,’’ in the Court of Appeals opin- 
ion by Judge Earl (Chapman v. Phenix Bank, 8 N. 
Y. 449), having been alluded to with a “sic”? in your 
pages, it is proper to state that the name 
is so spelled in Harper & Brothers’ edition of 
Green’s History of the English People, vol. I, p. 65, 
and that the publishers,in reply to my question 
whether it isa misprint, say: ‘‘D. Lewis and other 
competent authorities support the spelling, Vergil.”’ 

Yours respectfully, 
‘ B. W. HUNTINGTON. 
Feb. 4, 1885. 
(‘ Vergil’’ is a well accredited modern form.—Eb.] 
——_—___——. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Feb 10, 1885: 

Judgment affirmed with costs—Daniel P. Barnard 
and others, respondents, v. John T. Barnard and 
others, Horatio G. Onderdonk, appellants; Sarah B. 
Aikman, respondent, v. Blaize L. Harsell and another, 
trustees, appellants; In re Will of Ann Martin; Willy 
Wallach and another, executors, respondents, v. Com- 
mercial Fire Ins. Co., appellants; Daniel Defreest, re- 
spondent, v. Samuel S. Warner and others, appellants; 
G. Bruce Brown, adm’r, etc., respondent, v. George 
L. Landon, appellant ; Sophie Schmid, adm’ x, respond- 
ent, v. N.Y., L.E. & W. R., appellant; Johanna Dona- 
hue, respondent, v. Susan R. Kendalland others, appel- 
lants; Catherine Murphy, adm'x, respondent, v. N. Y., 
L. E. & W. R. Co., appellant; Susan Lenhart, adm’x, 
respondent, v. N. Y., L. E. & W. R. Co., appellant; 
Ida Deweese, adm’x, respondent, v. Boston and AI- 
bany R. Co., appellant; Martha A. Beales, executor, 
etc., respondent, v. James Lyons, appellant; In re 
Final Accounting of Stephen T. Hopkins, executor, 
etc.; Jos. Blumenthal, respondent, v. Julia A Riley, 
adm’x, appellant.——Judgment affirmed and record 
remitted to the court below, with directions to pro- 
ceed according to law—People, respondent, v. George 
H. Mills, appellant.—— Judgment affirmed without 
costs in this court to either party—Rector, etc., of 
Trinity Church, etc., appellant, v. Jacob H. Vander- 
bilt, respondent.——Order affirmed and judgment ab- 
solute ordered forthe defendant on the stipulation 
with costs—Henry G. Crouch, appellant, v. William 
M. Hayes, treasurer, etc., respondent.——Judgment 
reversed, new trial granted, costs to abide the erent— 
Cynthia A. Tolman, adm’x, etec., respondent, v. Syra- 
cuse, Binghamton and New York Railroad, appellant; 
Eugene Lewis, executor, respondent, v. Enos Merritt, 
appellant; Mary A. Brick, adm’x, etc., respondent, v. 
Rochester, New York and Pennsylvania Railroad 
Company, appellant. —Motion for reargument denied 
with costs—Stephen D. Pringle, respondent, v. Charles 
D. Leverich, appellant. Motion to amend remitti- 
tur denied with costs—People ex rel. James S. Stran- 
ahan and others v. Hubert O. Thompson, commis- 
sioner, ete. Granted with costs—Mary F. Stough- 
ton, respondent, v. Samucl A. Lewis, appellant.— 
Motion to vacate order dismissing appeal granted, 
without costs—Elizabeth Welch v. John T. Wilson. 
— Motion to put on preferred calendar denied with- 
out costs—In re Accounting of C. A. Waldron, as- 
signee. 





THE ALBANY LAW JOURNAL. 


141 











‘The Albany Law Journal, 


ALBANY, FEBRUARY 21, 1888. 





——_—_ 


R. CLEMENT BATES, in the Cincinnati Law 
\ Bulletin, has the following on text-books: 
‘““ If codification is really necessary as a relief from 
an intolerable load of precedents, there must be, in 
my opinion, years of preliminary work done before 
any body of lawyers, however accomplished, or any 
Legislature, however free from ignorance or indo- 
lence, can succeed in it or any part of it. To thresh 
a field sown with different kinds of grain, by 
threshing one stalk of each at a time before separa- 
tion and gathering into shocks, would be easier 
and more possible. The present generation of 
wordy and inexplicit text-books must first pass 
away, and with them disappear the present system 
of teaching law. It is not only necessary before 
codification, but also highly desirable for other pur- 
poses, and far from impossible, that now, at the 
present time, treatises on the best known legal sub- 
jects should be constructed by formulating settled 
and universal propositions into the shape of cate- 
gorical rules, like the sections of a statute, and 
printing them, perhaps, in large type. These then 
stand as legal axioms of ultimate postulates. Then 
under each of these axioms, in smaller type, follow 
its sub-rules or inferential branches, as corollaries; 
and finally, in still smaller type, under each of these 
latter deductions, will naturally fall the anomalous 
and doubtful decisions, and extreme and _ inconsist- 
ent applications of the principles, all the primary 
or secondary being accompanied, of course, by their 
illustrative and historical authorities. * * * 
This leads to the only other alternative in the pre- 
paration of material for codification, and that is, for 
the men engaged in instructing in the elements of 
law to formulate the law somewhat in the manner 
of the text-books above described, but on a 
smaller scale, and thus furnish the profession and 
the world with the raw material of codification.” 
We do not assent to this. The best text-book writers 
would prove poor codifiers. A writer on a special 
subject has a hobby which he must ride, and the 
importance of which he will exaggerate. He can- 
not take the broad view of the man trained to look 
at principles as separated from cases, and to express 
them concisely. It is indeed disheartening if we 
have to wait a generation for codification in order 
to have our text-books improved. 


CURRENT TOPICS. 


Nearly every one will agree with Mr. Bates how- 
ever that our text-books might be improved. They 
should gradually be written after the method above 
pointed out, which we believe was originated by 
Vice-Chancellor Wigram in his unrivaled treatise 


been very successfully followed in a few instances, 





on Extrinsic Evidence as to Wills, and which has 
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as by Underhill on Torts, Desty on Taxation, Law- 
son on Custom, and some others. And every one 
will agree with Bates in the following: ‘‘ Law trea- 
tises so constructed, whether they prove imperfect 
or not, will also revolutionize the present inade- 
quate method of teaching and learning law. I sup- 
pose no lawyer, of say fifteen years’ standing, but 
feels and regrets that all he has learned might per- 
haps have been acquired in four or five years, if he 
only could have had the proper tools, and the advan- 
tage of working or being taught on some conceivably 
better plan; and law students might be in two or 
three years trained in the fundamental conceptions 
and theories of the entire substantive law, and not 
only that, but more thoroughly and accurately than 
now, producing a set of men better equipped than 
we are to undertake codification. It would be un- 
just to disparage too much present systems of in- 
struction; some, notably the Langdell system, and 
that of the Iowa school, have conspicuous merits, 
but the results are entirely inadequate to the time 
required.” 


Governor Hoadley, of Ohio, who is an earnest and 
able advocate of codification, has the following on 
the subject in his late message: ‘‘ If the whole body 
of the law of Ohio were reduced to writing and en- 
acted into statutes, great progress would be made 
in giving to it accessibility and certainty, and in the 
economy of its administration. This was done 
with the Roman law in the days of Justinian, and 
the body of the civil law prepared under the auspi- 
ces of that emperor (revised in France in the Codes 
of Napoleon), is to-day the legal system of the 
whole civilized world, except the English speaking 
nations, and largely affects even their jurisprudence. 
The practicability of such a work has therefore been 
tested by the experience of ages. In California and 
Dakota codification has been successfully accom- 
plished, so that no unwritten law is administered, 
and the courts no longer indulge in guesses as to the 
customs of England as the basis for judicial ac- 
tion. In New York the complete code has twice re- 
ceived legislative sanction, and but for vetoes by 
Governors Robinson and Cornell would have been 
in force. Livingston’s work, done early in the cen- 
tury, in the preparation of a Code of Procedure and 
Penal Code for Louisiana, still stands, and twenty- 
four States have codified their Civil and nineteen 
their Criminal Procedure successfully since. The 
work which has been so well done in Ohio in the 
Cc des of Civil and Criminal Procedure, in the laws 
of testamentary succession, usury, guardianship and 
many other topics, may be extended with profit to 
the whole body of the law. I recommend that it 
be undertaken through the agency of a commission 
to be created for that purpose.” The italics are 
ours, and those words express the state of the law 
as well as any we have ever seen. 


Judge Freedman has adjudged ex-Mayor Edson 
guilty of contempt in disobeying Judge Beach's in- 
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junction restraining him from filling certain mu- 
nicipal offices in the city of New York. He says: 
“ The defendant, as mayor, was the chief executive 
officer of the corporation of New York. He was 
elected to that high office by the votes of a majority 
of the electors of this great city. He, above all oth- 
ers, should have set an example of devotion and 
submission to the supremacy of the law as adminis- 
tered by the tribunals created by the sovereign 
power of the State for that purpose. Occupying 
such a high position, his willful and public disobe- 
dience to the positive mandate of a court of general 
jurisdiction, is an act of far-reaching consequences. 
Under these circumstances, and inasmuch as neither 
the sentence by this court in the Compton case of 
Alderman Sturtevant to imprisonment for fifteen 
days, and to payment of a fine of $250 into the city 
treasury, and of a further fine of $102.07 to the re- 
lators for their costs and expenses, nor the sentence 
by the Supreme Court in the Dwyer case of each of 
the seventeen aldermen to imprisonment for thirty 
days and the payment of a fine of $250 deterred the 
defendant from defying the authority of this court; 
the case demands the infliction of the highest pun- 
ishment anthorized by law, unless mitigating cir- 
cumstances can be found that can properly be con- 
sidered. Upon this point I have, after due deliber- 
ation, come to the conclusion that some of the mat- 
ters urged as an excuse, but rejected as insuffi- 
cient in law for that purpose, ought to be accepted 
in mitigation. The fact cannot be denied that the 
order of injunction was granted under circumstances 
which made it difficult to ascertain whether there 
was or was not jurisdiction, and upon being advised 
by counsel that the order was void, the defendant 
may well have believed it. Moreover the practice 
of the plaintiffs themselves in obtaining the injunc- 
tion was so faulty and irregular as to lend color to 
the theory that the order was invalid. Upon the 
whole, Iam charitable enough to think that the de- 
fendant actually believed that the order was void. 
But after giving to the defendant the fullest benefit 
of every extenuating consideration that can be pre- 
sented, the case still remains one which calls for sub- 
stantial punishment. I therefore direct that for the 
willful disobedience and the contempt of which the 
defendant stands adjudged guilty, he be imprisoned 
in the county jail for the period of fifteen days, and 
that in addition thereto, he pay a fine of $250.” 
This is as much as to say that although an injunc- 
tion may be contemptible, it is still contempt to dis- 
obey it, when there was colorable jurisdiction to 
grant it. And this is probably the law. We have 
great confidence in Judge Freedman’s judgment, 
impartiality and integrity. He is one of the city 
judges who is above suspicion, and we do not be- 
lieve that any order of his will ever need to be made 
the subject of legislative inquiry. 


Next to codification the relief of our Court of Ap- 
peals calendar is the most vital subject to our 





profession and the public in this State. We call at- 
tention to a communication on this subject in another 
column, which suggests some novel expedients, 
well worthy of serious consideration. In regard to 
two of them we can at once express our own opin- 
ion. We have long believed that there are a good 
many appeals manifestly taken for delay in which the 
court ought to exercise its power to impose dam- 
ages. As to increasing the costs of appeal gener- 
ally, we are decidedly opposed to it. Litigation 
should be made cheaper rather than dearer, and 
many sound lawyers are even in favor of abolishing 
costs except as a penalty. In regard to the other 
and main expedient suggested, we must reflect with 


our readers. 
—_—»__ 


NOTES OF CASES. 


N Geismer v. Lake Shore and Michigan Southern 
Ry. Co., 34 Hun, 50, it was held that the de- 
fendant was liable in damages for delay in trans- 
portation of goods caused by a strike of its em- 
ployees, although assisted by outside persons. The 
court said: ‘‘ This precise question does not appear 
to have been passed upon in the courts of this State. 
In the case of Blackstock v. New York and Erie Rail- 
road Co., 20 N. Y. 48, the damages sustained were 
fora delay in the carriage of a quantity of pota- 
toes. The delay was occasioned by reason of a 
strike of the engineers of the railroad company. 
In that case it was held that although the officers 
of the company were without the slightest fault, 
the corporation was responsible for the damages 
caused by a delay in transporting the property, 
which resulted from the strike. In that case there 
does not appear to have been any violence used on 
the part of the striking engineers. It does not ap- 
pear however that the railroad company was una- 
ble to find other competent men with whom they 
could safely intrust the running of their engines. 
The court laid down the rule that the railroad 
company is liable for the misconduct of its ser- 
vants, and that it makes no difference whether such 
misconduct was willful or from carelessness, if their 
action was within the scope of their employment. 
In the case of Weed v. Panama Railroad Co., 17 
N. Y. 362, the action was for damages sustained by 
a passenger by reason of the willful act of the con- 
ductor in stopping the train and detaining it over 
night. It was held that the company was under 
contract to transport the passenger with reasonable 
dispatch to his place of destination, and that by its 
failure to do so it was guilty of a breach of con- 
tract, and that the plaintiff could recover, notwith- 
standing the act of the conductor in stopping the 
train was willful; that he was acting within the 
scope of his employment. The rule, as laid down 
in this case, is sufficiently broad to cover the case 
under consideration. The employees of the de- 
fendant were engaged in running the trains of the 
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company. They stopped the trains at Collingwood, 
detained them there, and thus prevented the prop- 
erty of the plaintiff from being transported to its 
place of destination, in the same manner as the con- 
ductor stopped the train in the case of Panama 
Railroad Company, and prevented the transporta- 
tion of the passenger. Under the authority of that 
case they were servants acting within the scope of 
their employment. This case is cited with ap- 
proval in the case of Mott v. Consumers’ Ice Co., 73 
N. Y. 543. In the case of the Indianapolis and St. 
Louis Railroad Co. v. Juntegen (manuscript opinion 
of the Appellate Court of the Third District of 
Illinois), the action was for damages occasioned at 
the same time and by the same strike which is the 
subject of consideration in this action. The court 
in that case held that the plaintiff was not entitled 
to recover. It however placed its decision upon 
the ground that it appeared from the evidence 
upon the trial that but a small portion of the strik- 
ers had been in the employ of the defendant’s com- 
pany; that they had left their employment and 
joined the strike, and that the great body of strik- 
ers were men not in the employ of the company. 
The evidence in the case under consideration ap- 
pears to be quite different upon this branch, mak- 
ing it a proper question for the jury. In the case 
of the Pittsburg, Fort Wayne and Chicago Railroad 
Co. v. Hazen, 84 Ill. 36; 8S. C., 25 Am. Rep. 422, 
the action was for damages occasioned in conse- 
quence of astrike. The rule was there stated as 


follows: “From the delay resulting from the re- 
fusal of the employees of the company to do duty, 


the company is undoubtedly responsible. For de- 
lay resulting solely from the lawless violence of 
men not in the employment of the company, the 
company is not responsible even though the men 
whose violence caused the delay had but a short 
time before been employed by the company. In 
the case of the Pittsburg, Cincinnati and St. Louis 
Railroad Co. v. Hollowell, 65 Ind. 188; S. C., 32 
Am. Rep. 63, the action was for damages oc- 
casioned by the breach of an agreement to ship live 
stock, and such breach was occasioned by a strike 
among the employees of the company. The ques- 
tion was raised upon a demurrer to the pleading. 
The majority of the court held the pleading insuffi- 
cient, but differed in reference to its construction 
and not in reference to the rule of law 
applicable. The rule as there stated is, that 
whether the persons causing the delay complained 
of were the employees of the defendant or not, was 
a question of fact for trial, and that where the de- 
lay was caused by a strike or mob composed solely 
of the employees of the railroad company, the com- 
pany will not be excused from carrying the freight 
in accordance with its contract. This case appears 
to be in point, and in accordance with the weight 
of authority in this State. We do not regard it as 
in conflict with the case of the Pittsburg, Fort 
Wayne and Chicago Railroad Co. v. Hazen, supra. 
In that case the evidence tended to show that the 





striking employees had been discharged by the 
company, and that the acts of violence took place 
after they had ceased to be employees. In that re- 
spect is is distinguishable from the case under con- 
sideration.” 


In State v. Nebraska Telephone Co., Nebraska Su- 
preme Court, January 21, 1885, 22 N. W. Rep. 237, it 
was held that telephone companies being common 
carriers of news, all persons are entitled to equal fa- 
cilities in the employment of the benefits to be de- 
rived from the use of the telephone; and where no 
good reason is assigned for a refusal by a telephone 
company to furnish a telephone instrument to a per- 
son who desires to become a subscriber, and ten- 
ders a full compliance with all the rules established 
for other subscribers, a writ of mandamus will issue 
to compel such company to furnish such person 
with the necessary instruments. The court said: 
‘- The demands of the commerce of the present day 
make the telephone a necessity. All people, upon 
complying with the reasonable rules and demands 
of the owners of the commodity — patented as it is 
—should have the benefits of the new com- 
merce. The wires of respondent pass the office of 
the relator. Its posts are planted in the street in 
front of his door. In the very nature of things, no 
other wires or posts will be placed there while 
those of respondent remain. The relator never can 
be supplied with this new element of commerce, so 
necessary in the prosecution of all kinds of business, 
unless supplied by the respondent. He has ten- 
dered to it all the money required by it from its 
other subscribers in Lincoln for putting in an in- 
strument. He has proven, and it is conceded by 
respondent, that he is able, financially, to meet all 
the payments whioh may become due in the future. 
It is shown that his office can be supplied with less 
expense and trouble to respondent than many oth- 
ers which are furnished by it. No reason can be as- 
signed why respondent should not furnish the re- 
quired instruments, except that it does not want to, 
There could, and doubtless does exist in many 
cases, sufficient reason for failing to comply with 
such a demand, but they are not shown to exist in 
this case. It is known to be essential to the busi- 
ness interests of relator that his office be furnished 
with a telephone. The value of such property is of 
course conceded by respondent, but by its attitude, 
it says it will destroy those interests and give to 
some one in the same business, who may have been 
more friendly, this advantage over him. It is said 
by respondent that it has public telephone stations 
in Lincoln, some of which are near relator’s office, 
and that he is entitled to and may use such tele- 
phone to its full extent by coming there; that like 
the telegraph, it is bound to send the messages of 
relator, but it can as well do it from these public 
stations; that it is willing to do so, and that is all 
that can be required of it. Were it true that re- 
spondent had not undertaken to supply a public de- 
mand beyond that undertaken by the telegraph, 
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then its obligations would extend no further. But 
as the telegraph has undertaken to the public to 
send dispatches from its offices, so the telephone 
has undertaken with the public to send messages 
from its instruments, one of which it proposes to 
supply to each person or interest requiring it, if 
conditions are reasonably favorable. This is the 
basis upon which it proposes to operate — the de- 
mand which it proposes to supply. It has so as- 
sumed and undertaken to the public. That the 
telephone, by the necessities of commerce and pub 
lic use, has become a public servant, a factor in the 
commerce of the nation, and of a great portion of 
the civilized world, cannot be questioned. It is to 
all intents and purposesa part of the telegraphic 
system of the country, and in so faras it has been 
introduced for public use, and has been undertaken 
by the respondent, so far should the respondent be 
held to the same obligation as the telegraph and 
other public servants. It has assumed the responsi- 
bilities of a common carrier of news. It has and 
must be held to have taken its place by the side of 
the telegraph of such common carrier. The views 
herein expressed are not new.’’ Citing Pensacola 
Tel. Co. v. W. U. Tel. Co., 96 U.S. 9; State v. Bell 
Telephone Co., 36 Ohio St. 296; 8. C., 38 Am. Rep. 
583, and note, 587. 





RULES AS TO THE PRIVILEGES OF WIT- 
NESSES. 


Rue. An officer of the government is not compella- 
bie to gwe evidence (a) or to produce documents (b) 
which, in his opinion, it is for the public interest to keep 
secret (1); nor in any case while he is officially en- 


gaged in the duties of his office (c). 


The first judicial expression and enforcement of 
this rule is believed to have taken place in the cele- 
brated American State trial of Aaron Burr (2), 
Chief Justice Marshall saying: ‘That the president 
of the United States may be subpoenaed and exam- 
ined as a witness, and required to produce any pa- 
per in his possession is not controverted. I cannot 
however on this point go the whole length for 
which counsel here contended. The president, al- 
thcugh subject to the general rules which apply to 
others, may have sufficient motives for declining to 
produce a particular paper, and those motives may 
be such as to restrain the court from enforcing its 
production. I do not think precisely with the 
gentlemen on either side. I can readily conceive 
that the president might receive aletter which it 
would be improper to exhibit in public, because of 
the manifest inconvemence of its exposure. The 
occasion for demanding it ought in such a case to 
be very strong, and to be fully shown to the court 





(1) Marbury v Madison, 1 Cranch. 137 (1803); Totten v. 
United States, 92 U.S. 105 (1875); R. v. Hardy, 24 How. St. 
Tr. 199; K. v. Watson, 32 id. 102. 

@) Burr’s Trial, vol. 2, page 535. 





before its production could be insisted on. I ad- 
mit tbat in such a case much reliance must be 
placed on the declaration of the president, and I 
do think that a privilege does exist to withhold pri- 
vate letters of a certain description. The reason is 
this: letters to the president in his private charac- 
ter are often written to him in consequence of his 
public character, and may relate to public concerns. 
Such a letter,though it be a private one,seems to par- 
take of the character of an official paper, and to be 
such as ought not on light ground to be forced into 
public view. Yet it is a very serious thing, if such 
a letter should contain any information material to 
the defense, to withhold from the accused the 
power of making use of it. It is a very serious 
thing to proceed to trial under such circumstances. 
I cannot precisely lay down any general rule for 
such a case. Perhaps the court ought to consider 
the reasons which would induce the president to 
refuse to exhibit such a letter as conclusive on it, 
unless such letter could be showu to be absolutely 
necessary in the defense. The president may him- 
self state the particular reason which may have in- 
duced him to withhold a paper, and the court 
would unquestionably allow their full force to these 
reasous. At the same time the court could not re- 
fuse to pay proper attention to the affidavit of the 
accused. But on objections being made by the 
president to the production of a paper the court 
would not proceed further in the case without such 
an affidavit as would clearly show the paper to be 
essential to the justice of the case. On the present 
occasion the court would willingly hear further tes- 
timony on the materiality of the paper required, 
but that 1s not offered. In no case of this kind 
would a court be required to proceed against the 
president as against an ordinary individual. The 
objections to such a course are so strong and so ob- 
vious that all must acknowledge them. But to 
induce the court to take any definitive and decisive 
step with respect to the prosecution, founded on 
the refusal of the president to exhibit a paper, for 
reasons stated by himself, the materiality of that 
paper ought to be shown. In this case however 
the president has assigned no reason whatever for 
withholding the paper called for. The propriety 
of withholding it must he decided by himself, not 
by another for him, Of the weight of the reasons 
for and against producing it he is himself the judge. 
It is their operation on his mind, not on the mind 
of others, which must be respected by the court. 
They must therefore be approved by himself, and 
not be the mere suggestions of another to him. It 
does not even appear to the court that the presi- 
dent does object to the production of any part of 
this letter. The objection, and the reasons in sup- 
port of the objection, proceed from the attorney 
himself, and are not understood to emanate from 
the president. He submits it to the discretion of 
the attorney. Of course it is to be understood that 
he has no objections to the production of the whole 
if the attorney has not. Had the president when 
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he transmitted it subjected it to certain restrictions, 
and stated that in his judgment the public interest 
requires certain parts of 1t to be kept secret, and 
had accordingly made areservation of them, all 
proper respect would have been paid to it, but he 
has made no such reservation. As to the use to be 
made of the letter it is impossible that either the 
court or the attorney can know in what manner it 
is intended to be used. The declarations therefore 
made upon that subject can have no weight. 
Neither can any argument on its materiality or im- 
materiality drawn from the supposed contents of the 
parts in question. The only ground laid for the 
court to act upon is the affidavit of the accused, 
and from that the court is induced to order that 
the paper be produced, or the cause be continued. 
In regard to the secrecy of these parts which it is 
stated are improper to give out to the world the 
court will take any order that may be necessary. I 
do not think that the accused ought to be prohib- 
ited from seeing the letter, but if it should be 
thought proper I will order that no copy of it be 
taken for public exhibition, and that no use shall 
be made of it but what is necessarily attached to 
the case. After the accused has seen it it will yet 


be a question whether it shall go to the jury or not. | 


That question cannot be decided now, because the 
court cannot say whether those particular passages 
are of the nature which are specified. All that the 
court can do is to order that no copy shall be taken, 
and if it is necessary to debate it in public those 
who take notes may be directed not to insert 
any part of the arguments on that subject. I be- 
lieve, myself, that a great deal of the suspicion 
which has been excited will be diminished by the 
exhibition of this paper.” 


ILLUSTRATIONS. 
(A.) 


1. The governor of a State is summoned to 
testify as to his reasons for not signing an act of 
the Legislature, and as to his actions otherwise in 
respect to it. He can legally refuse to answer (3). 

2. The governor of a State is summoned to tes- 
tify as to the time an act was delivered to him for 
his approval. He cannot legally refuse to answer (4). 

3. Certain riots in the State being under investi- 
gation by the grand jury, a subpena is issued to 
the governor and his officers, requiring them to at- 
tend before that body, and testify to facts within 
their knowledge as to the origin and continuance 
of the riots. The governor and his officers decline 
so to testify, on the ground that such disclosures 
are against the public interest. This excuse is le- 
gal, and they cannot be compelled to testify (5). 

In cases 1 and 2 it was said: “The time when it 
was delivered to the governor may be a very mate- 
rial fact in determining that question. That isa 
proper question for the courts to determine. They 





(3) Thompson v. German Valley R. Co., 22 N. J. Eq. 
111 (1871). 

(4) Id. 

(5) Appeal of Hartranft, 85 Pa. St. 442 (1877). 








‘eine a a 

may arrive at a conclusion different from that of 
the governor, and if they do it will be their duty 
to decide according to their own views, as the gov- 
ernor 1n his action must be governed exclusively by 
his views. The governor cannot be examined as 
to his reasons for not signing the bill, nor as to his 
action in any respect regarding 1t. But there is no 
reason why he should not be called upon to testify 
as to the time it was delivered to him; that isa 
bare fact that includes no action on his part. To 
this extent at least, I am of opinion that he is 
bound to appear and testify.” 

In case 3 it was said: ‘‘ We must first under- 
stand who the persons are against whom the court 
has directed its attachment, and for what purpose 
they have been subpoenaed. They are the governor 
of Pennsylvania, the secretary of the Common- 
wealth, the adjutant-general, chief executive officers 
of the executive department of the State govern- 
ment, and two officers of the National Guard; the 
latter subordinates acting under the orders of the 
former. The purpose for which these officers are 
subpeenaed is, that the grand jury may be put into 
possession of any information that they may be 
possessed of, or that may be within the power of 
their several departments concerning the military 
or other means used by them in the suppression of 
the late riots im the city of Pittsburgh. It will be 
observed that these persons are subpeenaed for the 
purpose of compelling a revelation of such things 
as have come to their knowledge in their official 
capacities, and which strictly belong to their sev- 
eral departments as officers of the; Commonwealth. 
This is clearly set out in the answer by the attorney- 
general to the application for the attachment, and 
there has been no denial thereof upon the argument 
before us. In order to simplify matters we may 
treat this case just as though the process, first and 
last, were against the governor alone; for if he is 
exempt from attachment because of his privilege 
his immunity protects his subordinates and agents. 
The general principle is that whenever the law 
vests any person with the power to do an act, at 
the same time constituting him a judge of the evi- 
dence on which the act may be done, and contem- 
plating the employment of agents through whom 
the act is to be accomplished, such person is 
clothed with discretionary powers, and is guoad hoe 
a judge. His mandates to his legal agents, on his 
declaring the event to have happened, will be a 
protection to those agents. Vanderheyden v. Young, 
11 Johns. 158, per Spencer, J. It follows, if the 
governor, as supreme executive and as commander- 
in-chief of the army of the Commonwealth, is 
charged with the duty of suppressing domestic in- 
surrections, he must be the judge of the necessity 
requiring the exercise of the powers with which he 
is clothed, and his subordinates who are employed 
to render these powers efficient, and to produce the 
legitimate results of their exercise, can be account- 
able to none but him. In like manner, if he is con- 
stituted the judge of what things, knowledge or 
information coming into his department through 
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himself, personally or from his subordinates, may | done within its own department, and what of its 


or may not be revealed, then such subordinates 
without his permission cannot be compelled to dis- 
close in court any such matters or information. 
What then are the duties, powers and privileges of 
the governor? In the language of the Constitution, 
article 4, section 2, ‘‘the supreme executive power 


shall be vested in the governor, who shall take care | 


that the laws be faithfully executed.” Also same 
article, section 7: ‘‘The governor shall be com- 
mander-in-chief of the army and navy of the Com- 
monwealth, and of the militia, except when they 
shall be called into the actual service of the United 
States.” He is also invested with the appointing 
and pardoning powers; the power to convene the 
Legislature in cases of emergency, and to approve 
or veto bills submitted to him by the General As- 
sembly. It is scarcely conceivable that a man 
could be more completely invested with the su- 
preme vower and dignity of a free people. Observe, 
the supreme executive power is vested in the governor, 
and he is charged with the faithful execution of the 
law, and for the accomplishment of this purpose he 
is made commander-in-chief of the army, navy and 
militia of the State. Who then shall assume the 
power of the people, and call this magistrate to an 
account for that which he has done in discharge of 
his constitutional duties? If he is not the judge 
of when and how these duties are to be performed, 
who is? Where does the Court of Quarter Sessions, 
or any other court, get the power to call this man 
before it, and compel him to answer for the manner 
in which he has discharged his constitutional func- 
tions as executor of the laws and commander-in- 
chief of the militia of the Commonwealth? For it 
certainly is a logical sequence that if the governor 
can be compelled to reveal the means used to ac- 
complish a given act he can also be compelled to 
answer for the manner of accomplishing such act. 
If the Court of Quarter Sessions of Allegheny 
county can shut him up in prison for refusing to 


appear before it and reveal the method and means | 


used by him to execute the laws and suppress 
domestic violence, why may not it commit him for 
a breach of the peace, or for homicide, resulting 
from the discharge of his duties as commander-in- 
chief? And if the courts can compel him to an- 
swer, why can they not compel him to act? All 
these things, we know, may be done in the case of 
private individuals; such a one may be compelled 
to answer, to account and to act. In other words, 
if from such analogy, we once begin to shift the 
supreme executive power from him upon whom the 
Constitution has conferred it, to the judiciary, we 
may as well do the work thoroughly, and constitute 
the courts the absolute guardians and directors of 
all governmental functions whatever If however 
this cannot be done we had better not take the first 
step in that direction. We had better at the out- 
set recognize the fact that the executive depart- 
ment is a co-ordinate branch of the government, 
with power to judge what should or should not be 





own doings and communications should or not 
be kept secret, and that with it, in the exercise of 
these constitutional powers, the courts have no 


| . . . 
more right to interfere than has the executive, un- 


der like conditions, to interfere with the courts. 
In the case of Oliver v. Warmouth, 22 La. 1, it was 
held (per Taliafero, J.), that under the division 
of powers, as laid down in the Federal and 
State Constitutions, the judiciary department has 
no jurisdiction over or right to interfere with the 
independent action of the chief executive in the 
functions of his office, even though the act he is re- 
quired to perform be purely ministerial. This is 
putting the matter on very high grounds, for in 
such case no other officer would be exempt from the 
mandatory power of the judiciary. No case could 
more forcibly exhibit the extreme reluctance of 
courts to interfere with the functions of the su- 
preme executive, for the hypothesis put is the re- 
fusal of the governor to perform a duty cast upon 
him by law of a character strictly ministerial. We 
think however that the ground upon which this de- 
cision stands is substantial; for as the learned jus- 
tice well argued, the difficulty arises in the attempt 
to establish a distinction between ministerial and 
discretionary acts as applied to the governor, and 
then to conclude that the former may be enforced 
by judicial decree; it is objected however that the 
doctrine is unsound in this, that it gives to the ju- 
diciary the large discretion of determining the 
character of all acts to be performed by the chief 
executive; that this would infringe his right to use 
his own discretion in determining the very same 
question; that he must necessarily have the uncon- 
ditional power of deciding what acts his duties re- 
quire him to perform, otherwise his functions are 
trammelled, and the executive branch of the gov- 
ernment is made subservient to the judiciary. The 
principle enunciated in the above stated case applies 
with greater force to what we now have under con- 
sideration; for if the governor’s discretion may not 
be interfered with in a matter purely ministerial, 
much more may that discretion not be interfered 
with in a case which pertains to his office and du- 
ties as commander-in-chief, in the discharge of 
which the Constitution makes that discretion his 
peculiar and absolute prerogative. Again, the gov- 
ernor, having a proper regard for the dignity and 
welfare of the people ot the Commonwealth, is not 
likely to submit himself to imprisonment on the 
decree of the Court of Quarter Sessions, or to per- 
mit his officers and coadjutors to be thus impris- 
oned, Were we then to permit the attempt to en- 
force this attachment, an unseemly conflict must 
result between the executive and judicial depart- 
ments of the government. We need not say that 
prudence would dictate the avoidance of a catas- 
trophe such as here indicated.” 

1. A subpeena is directed to the governor of a 
State requiring him to produce in court a certain 
document. He refuses on the ground that his offi- 
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cial duty requires that he shall not make public the 
document. His refusal is legal (6). 

2. G. was sued by P. for libel. P. was a State 
officer, and it appears that G. had made a deposi- 
tion, which he had sent to the governor, charging 
P. with drunkenness and incapacity. A subpena 
was issued to the governor to produce this deposi- 
tion at the trial, but the governor refused. His re- 
fusal was legal (7). 

8. In an action for libel on an officer in the army, 
the secretary of war is asked to produce certain let- 
ters written to him on the subject. He refuses on 
the ground that to do so would be injurious to the 
public service. His refusal must be upheld by the 
court (8). 

In case 1 it was said: ‘* Whether the highest offi- 
cer in the government or State will be compelled 
to produce in court any paper or document in his 
possession is a different question (from his being 
compelled to appear personally), and the rule 
adopted in such cases is that he will be allowed to 
withhold any paper or document in his possession, 
or any part of it, if in his opinion his official duty 
requires him to do so. These were the rules 
adopted by Chief Justice Marshall in the trial of 
Aaron Burr. He allowed a subpwna duces tecum to 
President Jefferson, and held that he was bound to 
appear, but that he should be allowed to keep back 
any document or part of a document which he 
thought ought not to be produced. 

In case 2 it was said: ‘* As to the governor in 
this case being compellable to give the deposition 
or writing transmitted te him, I incline to think it 
cannot he done. It must be a matter within his 
discretion to furnish or to refuse it, and this on 
grounds of public policy. And Tilghman, C. J., 
added: ‘* It is matter of very delicate concern to 
compel the chief magistrate of the State to produce 
a paper which may have been addressed to him 
in confidence that it should be kept secret. Many 
will be deterred from giving tothe governor that 
information which is necessary if they are to do it 
at the hazard of anaction, and of all the conse- 
quences flowing from the enmity of the accused. 
It would seem reasonable therefore that the gov- 
ernor, who best knows the circumstances under 
which the charges have been exhihited to him, and 
can best judge of the motives of the accused, should 
exercise his own judgment with respect to the pro- 
priety of producing the writing. It is not to be 
presumed that he would protect a wanton and ma- 
licious libeller, and even if he should, it is better 
that a few of the guilty should escape than that a 
precedent be established by which many innocent 
persons may be involved in trouble. These seem 
to have been the sentiments of the Court of Com- 
mon Pleas, who refused a subpena duces tecum.” 

Joun D. Lawson. 





aft Thompson v. German Valley R.{Co., 22 N. J. Eq. lll 
1). 


(7) Gray v. Pentland, 2 8S. & R. 26 (1815). 
(8) Beatson v. Skene, 5 H. & N. 850 (1860); Earl v. Vass, 
1 How. 229 (1822). 





MASTER AND SERVANT—* FELLOW SERVANT" 
—MINING SUPERINTENDENT NOT. 
MAINE SUPREME JUDICIAL COURT, APRIL 5, 1884, 


MAYHEW Vv. SULLIVAN MINING Co.* 


One who contracts with a miningcompany to break down 
rock and ore for a certain distance to disclose the vein, at 
a stipulated price per foot. the company to furnish steam 
drill and keep the drift clear of rock as the contractor 
broke it down, is to be regarded as a contractor with and 
not a servant of the company. He is nota fellow-servant 
with the superintendent of the company under whose di- 
rection his work is performed. 

Where there is a binding contract for the performance of a 
specific job by the contractor for a price agreed,it matters 
not in determining the question whether he who has un- 
dertaken such job is to be regarded as the mere servant 
of the other party, what kind of work was the subject ofa 
the contract, or whether it was or not a portion of the reg- 
ular work which the party contracting for it was carrying 
on. 

Where a ladder-hole is cut in a platform to a mine while it is 
in active operation, by the direction of the superintend- 
ent, and one who is employed in the mine, for want of a 
railing or light, or want of warning, falls through the hole 
and is injured, the company operating the mine is liable 
for the damages sustained, whether the person so injured 
was a servant or contractor. 


N action of the case to recover damages alleged to 

have been sustained by the plaintiff by the negli- 

gence of defendants. The opinion states the case. 
The verdict was for the plaintiff in the sum of $2,500. 


A, P, Wiswell, for plaintiff. 
Hale, Emery and Hamlin, for defendant. 


Barrows, J. The plaintiff claimed to recover dam- 
ages of the defendants on the ground that prior to the 
3d day of December, 1881, he had entered into a writ- 
ten contract with them to break down the rock and 
ore for a certain distance so as to disclose the vein in a 
certain drift in their mine leading northerly from the 
main shaft at a distance of 270 feet from the surface, 
at an agreed price for each horizontal foot of rock 
and ore so broken down, he to furnish his own powder 
and oil and the men torun the machine (who were to 
be paid by him), the company to furnish the steam 
drill and keep the drift clear of rock as he broke it 
down; that long prior to that date the company had 
constructed a substantial platform in their shaft at the 
270-foot level, and at the entrance of the drift in which 
the plaintiff and his men were performing their labor 
under that contract, which platform until that day en- 
tirely filled the shaft at that point excepting a hole in 
one corner known as the bucket-hole; that it was pro- 
vided in the contract that the plaintiff and his men 
were to have the use of the platform and of the bucket 
to goup and down while performing the contract; 
that defendants were bound to keep said platform in 
a suitable and safe condition for the use of all persons 
properly upon and using the same, and up to that time 
it had been used by the plaintiff and others employed 
in that drift in the ordinary course of their labors 
daily; that on that day the defendants carelessly and 
negligently caused a hole three feet in length by twen- 
ty-six inches in breadth to be cut for a ladder-hole in 
that platform near the center of it, directly back of 
the bucket-hole, and twenty inches distant therefrom, 
without placing any rail or barrier about it, or any 
light or other warning there, and without giving the 
plaintiff notice that any such dangerous change had 
been made in the platform; and that without any 


*8. C., 76 Me. 100. 
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knowledge of its existence or fault on his part, the 
plaintiff, in the ordinary course of his business, having 
occasion to go upon the platform, fell through this new 
hole a distance of thirty-five feet, and received serious 
bodily injury. It appears in the exceptions that the 
written contract with the plaintiff was in the posses- 
sion of the defendants, but it was not produced by 
them, and its full details as given by the plaintiff in his 
testimony should be regarded as proved. The only 
modification suggested in defense comes from the tes- 
timony of the defendants’ superintendent to the effect 
that * plaintiffin his work was under the direction of 
the superintendent.’’ There was evidence that the lad- 
der-hole was made by direction of the defendants’ 
‘“superintendent.” 

Hereupon the defendants requested various instruc- 
tions, for the details of which reference may be had to 
the bill‘of exceptions, all Jooking toa finding by the 
jury that the plaintiff, doing his work under the direc- 
tion of the superintendent, and being engaged in the 
general work of carrying on mining in the company's 
mine, although he was paid by the foot forthe work 
done by him and the men in his employ, was not a 
coutractor with but a servant of the defendants, and 
so not entitled to recover for an injury caused by the 
negligence of a fellow-servant. The presiding judge 
refused the several requests, and said tothe§ury: ‘1 
instruct you as matter of law that if you find the con- 
tract as the plaintiff claims it, the plaintiff was not a 
servant of the defendant corporation within the mean- 
ing of the law, and not aco-servant with the day la- 
borers and servants of the corporation.’’ The defend- 
aunts reasonably excepted to this instruction and to 
the refusal of their requests. The exceptions are not 
tenable. 

1. The defendants found their claim that the plaint- 
iff was simply a servant of the company, and soa co- 
servant with the superintendent and the man who cut 
the hole in the platform under his direction, upon the 
idea that the work he was doing (blasting to disclose 
the vein) was part of the regular work of the mine, 
and was done under the direction of the superintend- 
ent, and hence they argue that the relation between 
him and the company was that of master and servant 
merely, and not that of parties bound to each other 
as mutual contractors for any purpose except for the 
rendering and compensation of personal services. 

A glance at the abbreviated statement of the terms 
and conditions of the contract above given will show 
the fallacy of the claim. Here was a job of a certain 
number of feet of rock and ore to be broken down ata 
stipulated price, by one who was to furnish and 
pay his own assistants and find the materials necessary 
for the performance of the job. The defendants let 
this piece of work to be performed by a contractor, in- 
stead of employing men to perform it. Had this been 
a suit brought by one of Mayhew’s employees to re- 
cover for an injury caused by the negligence of one of 
the men who was operating the steam drill which they 
were to furnish Mayhew under the contract, it would 
have quickened the perceptions of the defendants as 
to what constituted a contract with Mayhew, and 
they would have confidently claimed exemption from 
liability upon the ground that the man who was run- 
ning the steam drill, though paid by them, was not 
their servant, but pro huc vice the servant of the con- 
tractor, and they would have found in Rourke v. White 
Moss Colliery Co., 2.C. P. Div. 205, an authority in 
point to support their claim, where the subject and 
terms of the contract were singularly like those in this 
case in their general character. Similar in principle 
are Murray v. Currie, 6 C. P. 24; Reedie v. Rail- 
way Co.,4 Ex. 244; Pearson v. Cox, 2 C. P. Div. 
369. 

This case does not seem to call for” an extended re- 








view of the decisions, some of them irreconcilably con- 
flicting, touching the liability imposed by law upon 
masters for the negligent acts of servants in their em- 
ploy, and what constitutes the relation of master and 
servant in such cases. That has been done not long 
since in Eatun v. E. & N. A. R. Co., 59 Me. 520; and 
MeCarthy v. Second Purish in Portland, 71 id. 318. 

We think it clear that upon the undisputed evidence 
presented in these exceptions Mayhew was a contrac- 
tor with the defendants for the performance of this 
job, and not a servant employed by them, whose ser- 
vices they could dispense with at will, or who could be 
regarded as assuming any risks arising from the negli- 
gence of the company’s servant or superintendent. It 
was directly held in Eaton v. E. & N. A. R. Co., supra, 
that the fact that the work was to be done “ under the 
direction of the chief engineer of said company, as re- 
quired by the contract,” did not convert the contrac- 
tors into servants of the railway company, and that 
fact is all that can be inferred from the testimony of 
the defendants’ superintendent in the present case. 
Defendants’ counsel lay much stress upon the fact 
that it was part of the regular mining operations that 
Mayhew was carrying on. But where there is a bind- 
ing contract for the performance of a specific job by 
the contractor and those whom he may employ fora 
price agreed, it matters not, in determining the ques- 
tion whether he who has undertaken such job is to be 
regarded as the mere servant of the other party, what 
kind of work was the subject of the contract, or 
whether it was or was nota portion of the regular work 
which the party contracting for it is carrying on, or 
some piece of work incidentally connected with it as 
necessary or convenient. Such an agreement bears 
little resemblance to a mere arrangement for the com- 
pensation of personal services by the piece instead of 
by the day. We think the instruction given was cor- 
rect upon the uncontradicted testimony, and the re- 
quested instructions being inconsistent with it, were 
rightly refused. 

2. But elaborate discussion of the relations of the 
parties to each other in this particular seems the more 
needless, because we are of the opinion that the case 
falls into that class which requires an employer at his 
peril to keep his premises and all ways of access 
thereto free from unknown dangers not naturally or 
commonly incident to the work to be carried ou there, 
and makes him liable to his servants and employees, as 
well as to all others who are there by invitation, for the 
existence of secret pit-falls which he negligently per- 
mits or causes to be made when damages thereby ac- 
crue without the fault of the injured party. 

In Thompson on Negligence, vol. 2, p. 973. we find 
the law upon this topic briefly stated as follows: ‘‘If 
the master has failed in his duty in this respect, and 
the servant has in consequence of such failure been in- 
jured without fault on his part,and without having 
voluntarily assumed the risk of the consequences of 
the master’s negligence, with full knowledge or com- 
petent means of knowledge of the danger, he may re- 
cover damages of the master.” 

Numerous cases are cited in support of the doctrine, 
thus laid down, and among them Buzzell v. Laconia 
Man. Co., 48 Me. 113; Shanny v. Androscoggin Mills 
Co., 66 id. 420, in both which, and in cases there cited, 
itis fully recognized and affirmed. In the full and 
valuable text book from which the above quotation is 
made it is well said also (p. 974) that the servant has a 
remedy against the master when the injury is in con. 
sequence of the direct negligence of the master or his 
vice principal in his personal conduct of the work; and 
(p. 975) when the carelessness of the master exposes the 
servant to sudden and unusual danger. 

These rules are thus illustrated: ** The master may 
not with impunity expose a servant to dangers not con- 
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templated in his original contract of employment and 
not connected therewith. Thus the proprietors of an 
establishment in one room of which about twenty girls 
were employed, deemed it expedient to remove an 
engine from one room of the factory to another. Being 
pressed with business, they made the change in the 
night-time; and in the morning the machine was left 
in such a position that the main shaft projected 
through the wall into this room from four to six feet. 
In this state the machinery was put in motion. One 
of the girls in passing near the revolving shaft about 
her work was caught by it and injured.’’ The employer 
was beld liable. Fairbank v. Haentzche, 73 Ill. 287. 

Now asto what makes a “‘ vice-principal,’’ the gen- 
erally received doctrine is as stated in Whart. Neg., 
§229: ‘‘ When the employer leaves every thing in the 
bands of the middle-man, reserving to himself no dis- 
cretion, then a middle-man’s negligenceis the em- 
ployer’s negligence, for which the latter is liable.” 

It cannot be questioned that the superintendent of 
this mine, to all intents and purposes, had this control 
of the defendant’s business there. Applying these 
principles to the case before us, had Mayhew, instead 
of being a contractor, been a servant and day laborer 
in the employ of the defendants, they must still be 
held chargeable under the circumstances for the act of 
their superintendent in thus converting a substantial 
platform in constant and daily use into a dangerous 
trap, Without light, barrier or warning to the plaint- 
iff. 

The ruling of the presiding judge was not only cor- 
rect, but the defendants’ contention upon the point to 
which it related was immaterial, and could not affect 
the result. Nor could it aid the defendants to avoid 
their liability in such a case if it appeared affirmatively 
that the neglect to notify the plaintiff or to guard or 
light the pit-fall, which was made by the direction of 
their superintendent on their premises, was the neg- 
lect of subordinates, who did the work. The hidden 
and extraordinary danger which caused the plaintiff's 
hurt bears little analogy to the obvious perils in Lawler 
vy. Androscoggin R. Co., 62 Me. 463, and Osborne v. 
Knox & Lincoln R. Co., 68 id. 49, which are cited by 
the vigilant counsel to support their contention that 
“the improper construction of the ladder-hole (if it 
was improper), the want of light or railing, or the 
want of warning, was the negligence of the superin- 
tendent or Stanley, and if it was the negligence of the 
superintendent the same rule applies.”’ 

Created as the danger here was, by the direction of 
one who quoad hoc stood in the place and stead of 
the defendants themselves, their reasonable duty was 
to protect the plaintiff against suffering from it una- 
wares, whether he was a servant or contractor. 

8. Defendants’ counsel argue that this case ‘is not 
within the principle of the cases holding the master re- 
sponsible to his servant for the neglect of another ser- 
vant charged with the repairs or keeping in order of 
buildings or machinery,’’ because it is not a case of a 
platform made of defective materials or badly put to- 
gether. They rightly concede that ‘‘if the defendants’ 
servant,charged with the duty of keeping the platform 
in good repair, had neglected that duty or insuffi- 
ciently performed it, and the accident had resulted 
from that neglect, the company would have been lia- 
ble.”” But they seem to derive consolation and encour- 
agement from the undisputed fact that ‘‘ the platform 
was strong, properly built of good materials and in 
good repair,’ until this hole was made init by direc- 
tion of defendants’ superintendert. They contend 
that the negligence which caused the plaintiff's injury 
was in another mining operation—in the carrying on 
of the work of the mine. We think that the distine- 
tion whick the counsel seek to draw as to the charac- 





ter of the negligence is not available. It was negli- 
gence which exposed the plaintiff to a peril, the risk of 
which he never assumed. It created a danger in a 
place where a servant had a right toexpect safety. It 
was the negligence of those for whose fault in this par- 
ticular the defendants were responsible. That it was 
committed in furtherance of the defendants’ mining 
operations can no more aid the defense here than it 
did in cases of like negligence in Fairbank v. 
Haentzche and Berea Stone Co. v. Kraft, supra. 

Nor is it of any importance whether the negligence 
exhibits itself in the form of a chronic remissness, su- 
perficial oversight, or positive careless act which in- 
troduces unawares a new and serious danger upon 
premises previously safe. We do not think thescanty 
protection for servants and employees which they en- 
joy under the rule should be abridged by mere sub- 
tlety of reasoning and verbal xrefinements of logic. 

4. Nor do the instructions given respecting the al- 
lowance of damages for the future furnish the defend- 
ants any good cause of complaint. As to damages, 
the defendants’ first request for instructions, besides 
being fully covered in the charge, was emphatically 
given in terms; and the other requests, in one form 
or another, all called for a measure of proof which is 
not appropriate in the trial of civil causes to the jury, 
and were for this cause rightly refused. 

5. The defendants complain because they were not 
allowed to ask Stanley (who made this hole in the 
platform, under the direction of the defendants’ super- 
intendent, and who testified that he was a miner of 
twenty-five years’ experience, that he had worked in 
several different mines, and had constructed other 
ladder-holes, and noticed many more) the following 
questions: 

“Have you ever known ladder-holes at a lower level 
to be railed or fenced round?”’ 

“As aminer, isit feasible in your opinion to use a 
ladder-hole with a railing round it?” 

‘‘Have you ever seen a ladder-bole ina mine below 
the surface, with arailing round it?” 

Also that they were not allowed to ask one Dugan 
(who gave similar testimony as to the length of his ex- 
perience as a miner, and that he had worked in many 
different mines and observed the ladder-holes in them) 
this question: 

‘* From your experience as a miner, whether or not 
this ladder-hole, as Mr. Stanley left it, was constructed 
in the usual and ordinary manner of ladder-holes in 
mines, andina proper way?”’ 

Defendants’ counsel claim that the favorable an- 
swers to these questions which they had aright to ex- 
pect would have tended to show that there was no 
want of ‘‘average ordinary care”’ on the part of the 
defendants. Wethink the questions were properly 
excluded. The nature of the act in which the defend- 
ants negligence was asserted to consist, with all the 
circumstances of time and place, whether of commis- 
sion or omission, and its connection with the plaintiff's 
injury, presented a case as to which the jury were as 
well qualified to judge as any expert could be. It was 
not a case where the opinion of experts could be nec- 
essary or useful. See for analogous instances Cannell 
v. Insurance Co., 59 Me. 582,591; State v. Watson, 65 
id. 76, 77, and cases there cited. See also Lord Mans- 
field’s opinion in Carter v. Boehm, 3 Burr. 1905, and 
note to S. C. Smith's Lead. Cas. (6th Am. ed.) vol. 1, 
part 2, page 769. If the defendants had proved that in 
every mining establishment that has existed since the 
days of Tubal-Cain, it has been the practice to cut 
ladder-holes in their platforms, situated as this was, 
while in daily use for mining operations, without 
guarding or lighting them, and without notice to con- 
tractors or workmen, it would have no tendency to 
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show that the act was consistent with ordinary pru- 
dence, ora due regard for the safety of those who 
were using their premises by their invitation. The 
gross carelessness of the act appears conclusively upon 
its recital. Defendants’ counsel argue that “if it 
should appear that they rarely had railings, then it 
tends to show no want of ordinary care in that re- 
spect,” that “if one conforms to custom he is so far 
exercising average ordinary care.’’ The argument 
proceeds upon an erroneous idea of what constitutes 
ordinary care. ‘‘Custom’”’ and ‘‘average’’ have no 
proper place in its definition. 

It would be no excuse for a want of ordinary care 
that carelessness was universal about the matter in- 
volved, or at the place of the accident, or in the busi- 
ness generally. Ordinary care is the care which per- 
sons of ordinary prudence—not careless persons— 
would take under all the circumstances. See defini- 
tion approved in Topsham v. Lisbon, 65 Me. 455. 

* Keasonable care is perhaps as good a term, and con- 
veys as correct an idea of the care required.” It was 
held not sufficient to relieve the defendant from the 
imputation of pegligence to show that the elevator way 
‘‘was constructed in the manner usual in the defend- 
ants’ business.”’ Indermauer v. Dames (in the Ex- 
chequer Chamber), 2 L. R., C. P. 311. 

The remark in Low vy. G. T. Ry. Co., 72 Me. 320, that 
“in fitting up a place for business purposes one is at 
liberty to consult his own convenience and profit, but 
not without a reasonable regard for the safety of those 
whom his operations bring upon his premises upon 
lawful business errands; in particular, every thing 
which may operate as a trap or pit-fall * * * is to be 
avoided if reasonable care will accomplish security to 
life and limb in that respect,’’ is applicable here. 

The tendency of part of the questions to raise collat- 
eral issues is obvious. 

The exclusion of testimony of that description in the 
discretion of the judge is no ground for exceptions. 
Exceptions to the exclusion of testimony, having a 
similar bearing and tendency, were overruled in Lewis 
v. Smith, 107 Mass. 334; Hill Manufacturing Co. v. 
Providence and New York Steamship Co., 125 id. 292. 

One substantial ground for excluding evidence of 
collateral facts is that it is seldom that such identity 
in all essentials is found that a legitimate interference 
respecting the one case can be drawn from the other, 
and a host of collateral issues are brought in to dis- 
tract the attention of the jury from the real point. 
The fear of this has sometimes perhaps produced de- 
cisions excluding evidence which might throw light 
upon the issue; but the present case well illustrates 
the absurdity that would attend an indiscriminate ad- 
mission of it. Itis not probable that the defendants 
could show a single instance, where while a mine was 
in active operation a ladder-hole so dangerously lo- 
cated as this, was cut and left without railing or light, 
or notice to the workmen; and the naked fact (what- 
ever it may have been) as to the existence of railings 
about such holes in other mines could not have even 
the semblance of a bearing upon the contention here 
without proof that they were cut under like circum- 
stances. 

Here there was no pretense of any notice to the 
plaintiff of the existence of the chasm into which he 
fell. 

There is no motion to set aside the verdict as against 
evidence in any particular, nor any complaint that the 
damages are excessive. 

We find no error in the conduct of the trial, or in 
the instructions to the jury, which requires correction 
in order that justice may be done. 

Exceptions overruled. 

Peters, C. J., Walton, Danforth and Libbey, JJ., 
concurred. 





EVIDENCE—DECLARATIONS BY DECEASED AN. 
CESTOR AS TO AGE. 


ENGLISH COURT OF APPEAL, AUG. ll, 1884. 


HAINES Vv. GUTHRIE. 


In an action for gooods sold, an affidavit made by the de. 
ceased father of the defendant, in another action, to 
which the plaintiff was not a party, stating the defend- 
ant’s age, was given in evidence to support the defense 
of infancy. 

Held (affirming the judgment of Stephen and Matthew, JJ.), 
that the evidence was wrongly admitted, and there must 
be a new trial. 


PPEAL by defendanu from an order fora new 
trial on the ground of improper reception of evi- 
dence. The opinion states the point. 


Willis, Q. C. Glyn with him, for defendant. 


Lumley Smith, Q. C., and H. D. Greene, for plaint- 
iff. 

Brett, M. R. Thisisan action to recover the price 
of certain horses sold by the plaintiff to the defendant, 
and the defendant has pleaded that at the time of the 
sale he was under the age of twenty-one years. The 
question raised is important, depending as it does 
upon a rule of evidence which may have to be con- 
sidered in other cases. The evidence which was ad- 
mitted at the trial was a declaration in an affidavit 
(and therefore a solemn declaration) by the deceased 
father of the defendent giving whas is alleged to be the 
date of the defendant’s birth. No doubt, if it is ad- 
missible, it is strong evidence of the true date of the 
birth; but the question is, whether in such an action, 
as to such question, and on such an issue as the pres- 
ent, it is admissible. 1t is unimportant what the fam- 
ily of the defendant may be, or whose son he is, or 
whether he isa legitimate or an illegitimate son, or 
whether he is an elder or a younger son; all these ques- 
tions are immaterial, for no question of family is 
raised in the case. The problem to be considered is 
whether this evidence, with regard to the question 
here at issue, can be received against the plaintiff. It 
certainly cannot be received unless there is some rule 
which makes it evidence as against all the world. This 
is clearly hearsay evidence, and according to the gen- 
eral rule, such evidence is not admissible; therefore if 
it is to be made admissible, it must be brought within 
some recognized exception. The question cannot be 
decided on principle alone, but we must look at the 
decisions in order to ascertain whether evidence such 
as this in a case such as this has ever been admitted as 
coming within any of the exceptions to the general 
rule. There might be much to be said on both sides 
if it were sought now for the first time to establish the 
exception; butit is no part of the province of the 
court to consider whether the original rule is good or 
bad, nor to enunciate the principle of the exceptions; 
we have only to see what the exceptions are. 

In Sturla v. Freccia, Lord Blackburn enumerates 
them in the following terms: ‘It isnot disputed that 
the general rule of English law is that hearsay evi- 
dence is not receivable; one reason probably is the 
want of the safeguard of cross-examination. However 
undoubtedly the law is, that as a general rule, hearsay 
evidence is not admissible. But tothata great many 
exceptions have been introduced. I do not say that if 
we were but beginning to make the law, weshould be 
able to say exactly why so much should be admitted 
and no more; probably it would be difficult to say that 
in all cases; but the exceptions have been established 
and exist, and we have to see whether this case comes 
within any one of those. Now, my lords, the first and 


one of the most important exceptions is briefly ex- 





THE ALBANY LAW JOURNAL. 


151 











pressed in a dictum in Higham v. Ridgway, 10 East, 
109, that documents, on the face of them appearing to 
be against the interest of a deceased person who stated 
the matter, are evidence. I need not enter into the 
qualifications of that further than to point out that in 
no point of view can this Giuntadi Marina who made 
this statement (and who presumably are all dead by 
this time) be said to have been making statements 
against their own pecuniary interests. Then, my lords, 
there is a second class of cases, of which Price v. Lord 
Torrington, 1 Salk. 285; 2 Ld. Raym. 873, may be men- 
tioned as being the earliest, establishing that where a 
deceased person in the course of his duty makes a con- 
temporaneous entry of an act which he has done, and 
returns that in the course of his business, then after 
his death it would be reccived as evidence. That class 
of cases is also well established. There again I do not 
go into, the qualifications, or express any opinion upon 
the different matters introduced, further than to point 
out that in no sense can it be said that the Giunta di 
Marina was making any statement in the course of 
business contemporaneous with the fact, and it is im- 
possible to say that it falls within that principle. Then 
my lords comes another large class of cases, where 
from the nature of the thing, evidence of reputation 
from deceased persons is admissible. Where it is a pub- 
lic right, or a quasi public right, evidence of reputation 
is admissible if you prove that the deceased person was 
of the class who would know it, and had stated it. 
Upon that again I merely say that the question we 
are now inquiring into, viz., the history of a private 
individual—is not a matter in which, in any sense, rep- 
utation generally can be received. Then my lords 
there is another class of cases which comes nearer to 
it. It has been established for a long while that in 
questions of pedigree—I suppose upon the ground that 
they were matters relating to atime long past, and 
that it was really necessary to relax the strict rules of 
evidence there for the purpose of doing justice—but 
for whatever reason the statements of deceased mem- 
bers of the family, made anle litem motam, before there 
was any thing to throw doubt upon them, are evidence 
to prove pedigree. And such statements by deceased 
members of the family may be proved, not only by 
showing that they actually made the statements, but 
by showing that they acted upon them, or assented to 
them, or did any thing that amounted to showing that 
they recognized them.’”’ 43 L. T. Rep. (N. 8.) 
213, 214; 5 App. Cas. [640, 641. Lord Blackburn 
there intended to give an exhaustive definition of the 
exceptions to the rule against the admission of hear- 
say evidence, and in doing so he distinctly states that 
“in questions of pedigree’’ statements of deceased 
members of the family ‘‘are evidence to prove pedi- 
gree.”’ I[f this be correct, and if what I have stated 
(that no question as to family is at issue in the present 
case) is right, it is impossible to say that this evidence 
was given on a question of pedigree to prove pedigree, 
and if it was not it does not come within the excep- 
tion. A strong opinion was expressed by Patteson, 
J.,in the caseof Figg v. Wedderburne, 11 L. J. 45, Q. 
B., that ina case like the present, such evidence as 
this cannot be admitted, and the same view was taken 
by Pollock, C. B., in Plant v. Taylor, where he said: 
“Tu an action for goods sold and delivered, declara- 
tions of a deceased parent are not admissible to prove 
the defendant is an infant. It is different where the 
question is one of pedigree.” 7 H. & N. 227. I 
am of opinion that the evidence which the defendant 
seeks to give in the present case does not come within 
any of the recognized exceptions to the rule, and 
therefore is inadmissible; and if this be so, it follows 
that the order of the Divisional Court directing a new 
trial was right. I have listened with great interest 
and satisfaction tothe able argument of Mr. Willis, 





who has taken every point which could have been 
taken; he has however failed to convince me that this 
affidavit of the defendant’s father was rightly received 
as evidence against the plaintiff. 

Bowen, L. J. Lam of the same opinion, notwith- 
standing the able argument of Mr. Willis. The exact 
point appears to me to be this: in such an action as 
the present, and on such an issue, the declaration of a 
deceased person is inadmissible, because the question 
at issue is not one of family, but is merely a question 
of the age of a particular young man. 

Fry, L. J. Lamof the same opinion. The excep- 
tions to the general rule excluding hearsay evidence 
have been explained by Lord Blackburn in Sturla v. 
Freccia, ubi supra, and the rule is stated by Lord 
Kenyon, C. J.: ‘* The evidence should be given under 
the sanction of an oath legally administered, and in a 
judicial proceeding depending between the parties af- 
fected by it, or those who stand in privity of estate or 
interest withthem * * * [I admit that declarations 
of the members of a family * * * are received in 
evidence as to pedigrees. * * * That however has 
been always understood to bean excepted case, and to 
stand on reasons peculiar to itself.’”’ R. v. Eriswell, 3 
T. R. 707. This view has been followed down to the 
present time. Iam of opinion that this is not a ques- 
tion of pedigree, for whose son the defendant is, or 
who his relations are, or any other question as to his 
family, would be wholly immaterial. I therefore agree 
that there must be a new trial. 

Appeal dismissed. 

Solicitors for plaintiff, Wakeford, May, and May. 

Solicitors for defendant, Cookson, Wainewright, and 
Pennington. 


[See ante 51.] 


INSURANCE —** WIDOW.” 


NEW YORK SUPREME COURT, GENERAL TERM, FIRST 
DEPARTMENT, JAN. 9, 1885. 


PoLAR STAR Mut. BEN. ASSOCIATION OF NEW YORK Vv. 
BONIFACE, RESPONDENT AND BONFORT, 
APPELLANTS. 


Amember of a mutual benefit association, being married, 
marries a second time, the woman being unaware that he 
was already married. 

The certificate or agreement issued to him by the association 
by its terms provided that the moneys due thereon after 
his decease should be paid to his “ widow,” and if there 
was no widow, then to his children In an action of 
interpleader, in which the children by the first wife who 
hadin the meantime died claimed the moneys. Held, 
that the wife by the second marriage was the * widow ” 
within the term of the certificate entitled to the moneys. 


PPEAL from judgment in respondent’s favor. The 
opinion states the case. 


Leopold Leo and Charles K. Lexow, for appellants. 
Benno Loewy, for respondent. 


DANIELS, J. The controversy in the action related 
to the right to moneys, payable by the plaintiff upon 
the decease of Louis Boniface, who was a member in 
good standing of the Polar Star Mutual Benefit Asso- 
ciation. These moneys were claimed by the respond- 
ent as his widow, and by the appellants who were the 
children of his first lawful wife, with whom he had in- 
termarried in Hamburg prior to his emigration to this 
country. That marriage was solemnized in June,1842. 
The deceased emigrated to New York in August, 1853, 
and there he formally intermarried with the respond- 
ent on the 26th day of February, 1860. His wife in 
Hamburg died in January, 1878, and he himself died 
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on the 15th day of March, 1882. By the terms of the 
certificate or agreement issued by the association to 
to him, the money was made payable after his decease 
to his widow, and if there was no widow, then to his 
children. The respondent claimed the money as the 
widow, and the children of the marriage in Hamburg 
also claimed it, for the reason that her intermarriage 
with the deceased was illegal, inasmuch as it took 
place while the wife married by him in Hamburg was 
living. The plaintiff brought this action as one of in- 
terpleader to obtain a settlement of these conflicting 
claims and a determination under which the money 
could be safely paid. The court held the respondent 
entitled to the money, and whether that decision was 
im accordance with the law is the only point required 
to be considered for the disposition of the appeal. 

When her own formal marriage with the deceased 
took place, the respondent had no information of the 
fact that he was under the disability of a preceding 
marriage, but she became aware of that fact some 
months after her own marriage took place. Notwith- 
standing that information, she continued to live with 
the deceased until the time of his death. But evidence 
was given tending to establish the fact that after the 
wife to whom the deceased was married in Hamburg 
had died information of the fact was received by him, 
and that he then stated to the respondent that if she 
ever was in doubt that she was his lawful wife, she 
was sure of it then, and showed her the letter contain- 
ing information of the decease of the wife in Germany. 
It was further proved that during the period interven- 
ing between the exhibition of this letter and his own 
decease, a period of a little over four years, he con- 
tinued to live with the respondent as his wife and 
treated her as such, introducing and referring to her 
in his conversation as his wife, to and including the 
period of his last illness. And from their evidence a 
new marital relation was presumed to have arisen be- 
tween herself aud the deceased after the death of his 
wifein Hamburg. That her purpose was to contract a 
lawful relation with the deceased, at the time when 
her formal but illegal marriage took place, may very 
justly be inferred from the proof in the case, and that 
after the discovery of the fact that he had a preceding 
wife living she was not satisfied with her relation to 
him. It may well therefore be presumed, when the 
information was obtained of the decease of the wife in 
Germany, that both parties united in the design that 
their relations from that time should bein entire ac- 
cordance with the requirements of the law, and for 
that purpose agreed henceforth to live together as 
husband and wife. Thut presumption is supported by 
what is stated to have been said by him tothe respond- 
ent when the information was obtained of the decease 
of the wifein Hamburg, and also from the manner in 
which each was recognized and treated by the other 
from that time tothe period of his decease. The obsta- 
cle which previously stood in the way of the execution 
of their design was removed,and when that took place, 
as the same design continued to exist, it is reasonable 
to presume that they did all that could be legally re- 
quired to render that design lawfully binding. This 
subject has been recently very fully considered in 
Hynes v. McDermot, 91 N. Y. 451. The authorities 
were there very particularly referred to, and a con- 
clusion was reached that a voluntary marriage should 
be presumed to have taken place between parties situ- 
ated as these persons were, and afterward living 
togetherand conducting themselves as husband and 
wife. That was all that could be required for the pur- 
poses of thiscase, and at the time of the decease of 
Boniface, the respondent became his widow both in 
judgment of law and within the terms of the certificate 
issued to him by the association, and accordingly en- 
titled to the money payable by means of it. 





An objection was taken by the appellants to the 
question put to the respondent asking what her hus- 
band said when the information was received that his 
wife in Hamburg was dead. This was in the most 
general terms. The objection was overruled and an 
exception was taken. No point has been made upon 
this exception, and none could very well be presented, 
even if she was not competent to answer, for that par- 
ticular objection was not interposed at thetime. If her 
competency was intended to be questioned, it should 
have been done in such a manner as to bring the point 
to the notice of the court. That was not done and the 
exception taken can be of no benefit to the appellants. 

The judgment in the case was well sustained, and it 
should be affirmed, together with the usual costs and 
disbursements. 

Davis, P. J., and Brady, J., concurred. 

[See 5 Am. Rep. 535; 95 N. Y. 474.—Ep.] 





MUNICIPAL CORPORATION--RESPONDEAT S0U- 
PERIOR—CEMETERY TRUSTEES—CITY 
VAULT. 

OHIO SUPREME COURT COMMISSION, 
JANUARY TERM, 1884. 


City oF TOLEDO v. CoNE.* 

An employee, while engaged in a city cemetery in improving a 
vault owned by the city, was injured through the care- 
lessness and want of skill of the superintendent of the 
cemetery and the negligence of the _ trustees, 
The employee worked under and obeyed the orders 
and directions of the superintendent, and both re- 
ceived their appointment from the board of trustees, sub- 
ject to the approval of the council. Held, that the city 
was liable for the injuries resulting to the employee. 


| eet to the Court of Common Pleas of Lucas 
county. Reserved in the District Court. The 
opinion states the point sufficiently. 


E. P. Raymond, H. A. Chamberlain and Clarence 
Brown, for plaintiff in error. 

Hamilton & Ford, and Pratt, Wilson & Pratt, for de- 
fendant in error. 

DicKMAN, J. Whether the verdict is supported by 
the evidence, weare not called upon to determine, 
there being no portion of the evidence embodied iu 
the record by bill of exceptions. Nor need we inquire 
whether there was error in the charge of the court to 
the jury, as no such error is assigned. In determin- 
ing whether the verdict is contrary to law, the con- 
trolling question that arises is, whether a cause of ac- 
tion sufficient to sustain the judgment rendered is 
stated in the original petition. Whatever is alleged in 
the petition, which upon issue joined requires proof, 
will after verdict for the plaintiff be presumed to 
have been proved. 1 Chitty'’s Pl. 673. Andthe objec- 
tion that the facts stated in the petition, and thus pre- 
sumed to have been proved, are not sufficient to con- 
stitute a cause of action, may be made at any time be- 
fore final judgment in error, if proper notice of such 
objection appear on the record in the reviewing court, 
before the case is heard. Youngstown v. Moore, 30 
Ohio St. 133. Such notice in the case before us is ap- 
parent in the demurrer to the original petition, the 
exception taken to the overruling of the same, and the 
assignment in the District Court as error in the record, 
that the Court of Common Pleas erred in overruling 
such demurrer. 

In the light of the record before us, the fact that 
Cone, the defendant in error, was injured through the 


*To appear in 41 Ohio State Reports, 
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neglect and want of care and skill of the superintend- 
ent and trustees of the cemetery, is not brought in is- 
sue. Admitting the truth of the allegationsin the 
original petition, the essential question is, whether the 
city of Toledo was liable to Cone, for the injuries he 
received while engaged in the cemetery in improving 
the vault which wasthe city’s property, and while 
working under and obeying the orders of the superin- 
teudent—the superintendent and Cone himself having 
been appointed, and the trustees having been elected, 
according to the provisions of sections 361 to 376 inclu- 
sive, of the act ‘To provide for the organization and 
government of Municipal Corporations,’’ passed May 
7, 1869 (66 Ohio L. 149). 

The rule respondeat superior,though well recognized 
in fixing the liability of private corporations and natu- 
ral persons, has been a source of much doubt and per 
plexity in its application to municipal corporations. 
It is however now well established, that corporations 
of the latter class, when acting in acertain character 
or capacity, are liable as superiors and employers, for 
injuries to third persons resulting from the negligeuce 
and unskillfulness of their agents or servants, while in 
the line of their employment, in the same manner and 
to the same extent as private corporations or private 
individuals. Under analogous conditions, there seems 
to be no foundation in reason or public policy, for 
exempting such public corporations any more than 
private individuals, from liability for injuries in- 
flicted on others through the negligence of their 
agents. 

The underlying principle of municipal government 
is, that the management of local affairs shall be in- 
trusted to local authorities, while general affairs are 
left to the State Legislature. Under the power given 
by the Constitution tothe general assembly, to pro- 
vide for the organization of cities and incorpvrated 
villages, these corporations are made the depositaries 
of certain limited governmental powers, to be exer- 
cised on behalf of the State for the public welfare. 
They are agencies or instrumentalities to which the 
general assembly, vested with the legislative power of 
the State, delegates a portion of its governmental 
power, in order to meet those local wants of the peo- 
ple in cities and villages, for which State laws make 
only general provision, leaving a more particular pro- 
vision to local councils. The manner and extent, to 
which legislative and governmental powers delegated 
to municipal corporations for the public good are to be 
exercised, must rest, in a large measure, in their judg- 
ment and discretion; but acting as State instrumen- 
talities, they cannot be held liable to individuals for a 
defect in the execution of such powers, unless a right 
of action is given by statute. Indeed in the distribu- 
tion of the powers of government—as a part of the ma- 
chinery of the State government—they enjoy, to a cer- 
tain extent, an immunity from civil action in the per- 
formance of their legislative functions, like that of the 
sovereign State itself. 

This principle is recognized in Wheeler v. City of Cin- 
cinnati, 19 Ohio St. 19, which was an action to recover 
damages arising from the casual destruction of the 
plaintiff's house by fire, through wantof an efficient 
fire department. As an obligation rested upon the 
State, to aid by appropriate legislation, in the protec- 
tion of the property of its citizens, it was held in that 
case, that the powers conferred upon the municipal 
corporations of the State to establish and organize fire 
companies, procure engines, etc., to preserve buildings 
and property within their limits from conflagration, 
are in their nature legislative and governmental, 
and that such corporations cannot be heid liable to 
individuals for any defect in the exercise of those 


powers. 
So also in Western College, etc., v. City of Cleveland, 








12 Ohio St. 375, it was held that the defendant was not 
liable for the failure of its police to preserve the peace 
and prevent loss by the violence of a mob. It being 
the duty of the State government to secure to the citi- 
zens of the State the peaceful enjoyment of their 
property and its protection from wrongful and violent 
acts, power is delegated through the organization of 
municipal corporations toaid in the accomplishment 
of that object. Butif municipalities to which such 
governmental authority might be given should fail to 
effectively exercise it, they are not to be held responsi- 
ble to individuals for the consequences. As said by 
the court, “itis not the policy of governments to in- 
demnify individuals for losses sustained, either from 
the want of proper laws or from the inadequate en- 
forcement of laws made to secure the property of in- 
dividuals.”’ 

But within the sphere of their duties, municipal 
corporations are to be regarded in another and very 
different aspect. While they act in a public character 
or capacity, and exercise public powers, they may and 
do act also in a private capacity, like private corpora- 
tions, and as such are held toa like responsibility. 
Thus if a municipal corporation acquires real or per- 
sonal property, aud in the discharge of what may be 
deemed ministerial duties in respect to the same, an 
individual receives injury through the negligence of 
its officers or servants, it should be held responsible to 
that individual. Though not liable for a defect of 
judgment or discretion, while acting as a State instru- 
mentality in the exercise of legislative functions, yet 
having like a private corporation or natural person be- 
come the owner or obtained the control of property, 
it should not be relieved from the operation of the 
general maxim, that one should so use his own as not 
to injure that which belongs to another. Thus if a 
city neglects its ministerial duty to cause its sewers to 
be kept free from obstructions, to the injury of a per- 
son Who has an interest in the performance of that. 
duty,.it is liable to an action for the damages thereby 
occasioned. Emery v. Lowell, 104 Mass. 13. So ifa 
city owns a wharf, and has the exclusive control of it, 
and receives wharfage or profit for the use thereof, it 
will be held liable to a private action for an injury 
suffered by an individual by reason of a defect in the 
structure. Pittsburgh v. Grier, 22 Penn. St.54. And 
thesame rule applies in respect to a city’s failure to 
keep its streets in a safe condition for public -use, 
where this is a duty resting upon it. 

Of course, before a municipal corporation is sub- 
jected to liability forthe misfeasance or neglect of its 
ageuts or servants, it becomes material and sometimes 
difficult to determine whether they are in fact the 
agents or servants of the corporation. It is said by an 
approved text writer that if the municipal corporation 
appoints or elects them, and can control them in the 
discharge of their duties, can continue or remove 
them, can hold them responsible for the manner in 
which they discharge their trust; and if those duties 
relate to the exercise of corporate powers, and are for 
the peculiar benefit of the corporation in its local or 
special interest, they may justly be regurded as its 
agents or servants, and the corporation will be held 
responsible for their scts, within the scope of their 
employment. And in broad terms, tothe same effect, 
it is laid down in Wood Mast. and Serv., § 459, that if 
even an independent public officer, or one whose duties 
are defined orspecified by law, is in any measure sub- 
ject to the direction or control of a municipal corpora- 
tion, and actsin obedience to its instruction, the rela- 
tion of master and servant exists, and the rule of re- 
spondeat superior applies. The rule is predicated upon 
the right of the employer to discharge and control the 
servant. Blake v. Ferris, 5 N. Y. 48. 

Applying these principles to the undisputed facts iv 
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this case, we think thecemetery trustees and the su- 
perintendent were placed in such relations to the city 
of Toledo, by the act of May, 1869, under which they 
were elected, as to make them the agents of the city, 
and to render the corporation responsible to Cone for 
the injury he received. At the time he was injured, 
the city owned, held the title to and the right of pos- 
session of the cemetery. The cemetery was in the 
possession and charge of a board of three trustees of 
cemeteries, who had the entire management, control 
and regulation of the same, and who had been elected 
for that purpose by the qualified electors of the city, 
at the annual election for corporation officers, in ac- 
cordance with the statute in such cases made and pro- 
vided. All vacancies occurring in the board were re- 
quired by the statute to be filled by appointment of 
the city council, and the council was clothed with 
power toremove any trustee for inattention to his 
duties, want of proper judgment, skill or taste for the 
due discharge of the duties required of him, or for 
other good cause. The trustees were authorized to 
appoint, subject to the approval of the council, all 
necessary superintendents, employees and agents. 
Under a superintendent thus appointed Cone was em- 
ployed, and was required to obey his orders and di- 
rections. The trustees were required, when neces- 
sary, to institute suits in the name of the corporation 
for the protection of the cemetery, and to see that all 
ordinances of the city passed for that purpose were 
duly enforced. The by-laws and regulations made by 
the trustees were not to be inconsistent with the or- 
dinances of the corporation; and they were to perform 
all such other duties, not specified in the statute and 
pertaining to their office, as the council of the corpora- 
tion might by ordinance prescribe. While the trus- 
tees might appoint one of their number to sell burial 
lots, notice of such appointment, upon its being made, 
was to be communicated to the council. All moneys 
received and disbursed by them as trustees were to be 
reported quarterly to the council. They were also to 
report annually in writing to the council, the number 
of lots sold during the year preceding, with a detailed 
statement as to receipts, expenditures and invest- 
ments during the same period, and such other mat- 
ters as the council might require. And whenever in 
their judgment an enlargement of the cemetery 
grounds should become necessary, the trustees were to 
report the fact to the council for its actiou in the prem- 
ises. 

We think it is evident from these statutory provis- 
ions that the trustees of the cemetery in question 
were elected by the people of Toledo, to take charge, 
as their agents, of the cemetery property, and acted 
in that behalf in sudordination to and subject to re- 
moval by the council of the corporation. The im- 
provement or repair of the city vault, through their 
agency and that of the superintendent, was not a leg- 
islative or governmental act on the part of the city, 
but was merely the discharge of a ministerial duty, 
such as the city performs in repairing or improving its 
streets, sewers and wharves. It lay within the legis- 
lative capacity, judgment and discretion of the city to 
provide a cemetery for the burial of the dead, and to 
build requisite vaults; but having become the owner of 
such property, the city in managing it was held to the 
same degree of care in preventing damage to others as 
would be required of natural persons. By section 8 
of the act of May, 1869, municipal corporations are 
made capable of acquiring, holding and possessing 
property, real and personal. Having such power, 
there would seem to be no more valid reason for ex- 
empting them from liability for private injuries 
caused by the improper management of their property 








than for exempting private corporations and natural 


persons under like circumstances. 

In Hill v. Boston, 122 Mass. 344, the court, in trac- 
ing the line of municipal liability, say that as to com- 
mon sewers built by municipal corporations undera 
power conferred by law, the power of determining 
where the sewers shall be made involves the exercise of 
a quasi judicial discretion,and therefore no action lies 
for defect or want of sufficiency in the plan or system 
of drainage adopted within the authority so conferred; 
but that the duty of constructing the sewers and 
keeping them in repair is merely ministerial, and 
therefore for neglect in the construction or repair of 
any particular sewer, whereby private property 
is injured, an action may be maintained against the 
city. 

It is true that the election and term of office of the 
trustees were fixed by a general statute of the State, 
but the law did not require the city of Toledo to own 
or maintain the cemetery in question. Having how- 
ever voluntarily acquired the cemetery, and con- 
structed the city vault asa part thereof, the city ac- 
quiesced in the provisions of the statute, aud accepted 
the trusteesand the superintendent by them ap- 
pointed as itslawful agents for the management and 
regulation of the property. 

In Bailey v. Mayor, etc., 3 Hill, 531, the action was 
for injuries occasioned to property by the negligent 
and unskillful erection of adam on the Croton river 
for the purpose of supplying the city with water. The 
principal ground taken in defense was, that the de- 
fendants were not chargeable for negligence or un- 
skillfulness in the construction ofthe dam, inasmuch 
asthe water commissioners, under whose superin- 
tendence and control the work was doue, were not ap- 
pointed by them, nor subject to their direction or con- 
trol, but were appointed by the governor of the State, 
with the advice and consent of the Senate, and were 
answerable for their official conduct to the State alone, 
which could remove them at pleasure. But the court 
held that the commissioners, though appointed by the 
State, were the ageuts of the corporation, and that the 
latter was therefore liable; that it being provided by 
the charter granted to construct the work, that the 
agents for executing the work should be appointed by 
the State, an acceptance of the charter by the grantees 
would render the agents their own. This authority be- 
comes of increased force when it is considered that the 
cemetery trustees were elected by the qualified elect- 
ors of Toledo, and were answerable for their official 
conduct to the city council. 

The cemetery and vault were a source of benefit and 
advantage to the corporation, and involved the same 
responsibility for their unsafe and improper manage- 
ment which pecuniary and proprietary interests entail 
upon natural persons. By an amendment of section 
371 of the act of May, 1869 (68 Ohio L. 130), the city 
had authority to charge for burial lots, sufficient not 
merely to keep in order and embellish the grounds, 
but also to reimburse the corporation for the cost of 
lands purchased or appropriated for cemetery pur- 
poses. The city vault was used for public purposes, 
but it was also used by private persons for reward and 
hire, the money which they paid being accounted for 
by the trustees, as they accounted for the proceeds of 
cemetery lots by them sold for the city. The reim- 
bursement of the corporation treasury and the emolu- 
ment derived from the use of the vault, were for the 
special local benefit of the corporation,and the State 
at large had nointerest therein. The doctrine seems 
to be well sustained that where a municipal corpora- 
tion owns property, and for its own benefit derives pe- 
cuniary emolument or advantage therefrom in the 





THE ALBANY LAW JOURNAL. 


155 














same way a private owner might, itis liable to the 
same extent as he would be for the negligent manage- 
ment thereof to the injury of others. Oliver v. Wor- 
cester, 102 Mass. 489, and cases cited. 

In Bailey v. Mayor, ete., of the City of New York, 
supra, the court in speaking of the grant for the erec- 
tion of the water works, say: ‘‘ The State, in its sove- 
reign character, has no interest init. It owns no part 
of the work. The whole investment under the law, 
and revenue and profits to be derived therefrom, area 
part of the private property of the city, as much so as 
the lands and houses belonging to it situate within its 
corporate limits.’’ This language is not inappropriate 
to the case at bar. It is suggestive of facts of a kind- 
red nature, which contribute toward fixing upon the 
plaintiff in error, though a municipal corporation, the 
same liability which private corporations or natural 
persons would incur for the neglect of their agents 
or servants in the care and management of their prop- 
erty. 

Upon the facts disclosed by the record, we are of 
opinion that there was a cause of action in favor of 
the plaintiff below, and thatthe judgment entered 
onthe verdict for the plaintiff should not be re- 
versed. 

Judgment of the Court of Common Pleas affirmed. 


ee —_ 


NEW YORK COURT OF APPEALS ABSTRACT, 
CRIMINAL LAW—BAWDY HOUSE—CODE CrIM. PRoc., 
§ 889—SENTENCE.—The common-law remedy by indict- 
ment against a person keeping a bawdy house was not 
abolished or superseded by the provision of the Code 
of Crim. Proc. as to disorderly persons (§ 889). It is 
not essential to the validity of a sentence to imprison- 
mentin a county penitentiary, under the statute au- 
thorizing such imprisonment (Laws of 1874, ch. 209, as 
amended by Laws of 1876, ch. 108, that it shall state 
that the prisoner is ‘‘to be received, kept and em- 
ployed in the manner prescribed by law and the rules 
of the penitentiary.’’ That provision of the statute is 
no part of the sentence, but is simply directory to the 
keeper of the penitentiary. People v. Sadler, as Super- 
intendent, etc. Opinion by Earl, J. 
[Decided Oct. 21, 1884.] 


PARTNERSHIP—SHARE OF PROFITS DOES NOT MAKE. 
—Defendants, Hall, Nicoll and Granbery, as parties of 
the first part, entered intoacontract with defendant, 
The U.S. R. Co., which recited that the parties of the 
po part contemplated assuming control of said com- 
pany, when if ever they shall be satisfied that its busi- 
hess was a profitable one, and that it was expedient 
that some arrangement should be made whereby that 
question might be determined; in consideration 
whereof and of the mutual covenants and agreements 
‘it was agreed that the parties of the first part, to en- 
able the company to fill its order, should make advan- 
ces upon assignment of such orders for goods manu- 
factured by the company, as they should approve. 
Said parties of the first part to collect each of such 
orders, and out of the proceeds to retain the sum ad- 
vanced thereon with interest and a proportion of the 
profits made by the company, the same to be not less 
than ten per cent of the face of the order. The com- 
pany also executed to H., N. and G.a chattel mort- 
gage upon its property to secure such advance. In an 
action to recover for goods sold to the company, hed, 
that the contract did not constitute acopartnership be- 
tween the parties either infer sese or as to third per- 
sons. It is well settled that whena party is only in- 
terested in the profits of a business as a means of com- 
pensation for services rendered, as was the fact under 
the contract in the case at bar, or for money advanced, 








he is not a partner. This question was distinctly pre- 
sented in Richardson v. Hughitt, 76.N. Y. 55, and it 
was there held that a person who has no interest in the 
business of a firm or in the capital invested, save that 
he is to receive a share of the profits as a compensa- 
tion for services or for money loaned for the benefit of 
the business, is nota partner aud cannot be held as 
such by acreditor of the firm. In that case advances 
were to be made upon personal property, to be manu- 
factured and delivered, for which, when sold, the de- 
fendant was to receive one-fourth of the profits and 
his advances with interest at five and a half per cent. 
The case cited is directly in poiut, the same principle 
is involved and there is a striking analogy in the facts 
which renders it applicable to the question now con- 
sidered. We are unable to perceive any distinction 
existing between the two cases which authorizea 
holding thatis not in point. The case cited was ap- 
proved and upheld in Curry v. Fowler, 87 N. Y. 33, and 
the principle decided is fully sustained in Eager v. 
Crawford, 76 id. 97, and Burnett v. Snyder, id. 344. 
These cases are conclusive upon the question consid- 
ered, and none of the decisions in this State are ad- 
verse to the doctrine which is therein laid down. We 


do not deem it necessary, in view of the fact that the 
law upon the question discussed is well settled in this 
court, to examine the English authorities bearing upon 
the subject. 
J 


Cassedy v. Hall. Opinion by Miller, 


[Decided Oct. 28, 1884.] 


PARTNERSHIP—RETIRING PARTNER—LIABILITY TO 
CREDITOR NOT HAVING NOTICE—ADMISSIONS BY 
OTHER PARTNERS DO NOT BIND.—A_ partner who 
retires from a firm may be held liable to all persons 
who had previously dealt with it, and who continued 
to deal therewith until they have notice or knowledge 
of his retiremeut. In Parsons on Partn. (2d ed.) 427, 
it issaid: ‘“‘The reason of the rule is perfectly ob- 
vious. They whom he authorizes to think him a part- 
ner may hold him as such; and being a partner, and 
being known as a partner, he authorizes all to think 
him so who do not know that he has ceased to be one. 
If we suppose no fraud on his part, there is negligence 
on his part, and of two innocent persons he should 
suffer whose negligence caused the error.’ In Story 
on Part. (7th ed.), § 160, it is said: ‘‘ Where an os- 
tensible or known partner retires from the firm, he 
will still remain liable for all the debts and contracts 
of the firm, as to all persons who had previously dealt 
with the firm, and have no notice of his retirement. 
This is a just result of the principle that where one of 
two innocent persons must sufferfrom giving credit, 
he who has misled the confidence of the other, and 
has been the cause of the credit, either by his repre- 
sentations, or his negligence, or his fraud, ought to suf- 
fer instead of the other.”’ But the reason for holding 
the retired partner goes so far only as to make him 
responsible to innocent persons who continue to deal 
with the firm, presumptively on the faith of his pres- 
ence as a member thereof; and all obligations to such 
persons created in such dealings bind the retired part- 
ner just as fully and thoroughly as if he continued to 
be a member of the firm. Therule thus defined goes 
farenough to protect the former dealers with the 
firm. After a dissolution of afirm by the retirement 
of one of the members thereof, it is well settled that 
the surviving members cannot bind him by their ad- 
missions (Brisban v. Boyd, 4 Paige, 17; Walden v. 
Sherburne, 15 Johns. 409); and it matters not whether 
the dealer to whom the admissions were made knew 
of the dissolution or not. It is sufficient that at the 
time the admissions were made the parties making 
them had no right to bind, represent or act for the 
partner who had retired. In Whitman v. Leonard, 3 
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Pick. 177, the following language was used by Parker, 
C. J.: “It is said however that as to a person accus- 
tomed to deal with the the partnership, it continued 
until he had notice of the dissolution; but that must 
apply to their usual dealings.”’ Pringle v. Leverich. 
Opinion by Earl, J. 


[Decided Oct. 31, P884.) 


CONTRACT — PAROL EVIDENCE TO EXPLAIN — IN- 
DORSEMENT ON ENVELOPE—PROOF OF CUSTOM.—In an 
action to recover the amount of an alleged loan from 
plaintiff to defeudant, the defense was that the loan 
was negotiated by defendant for and upon collaterals 
belonging to a discharged principal. Plaintiff proved 
the delivery of acheck to defendant, payable to his 
order, for the amount of the loan, and produced an 
envelope in which were the securities upon which the 
loan was made; upon this was indorsed the date of 
the transaction, defendant’s name and place of busi- 
ness, written by him, the time of the loan, from whom, 
the amount of the rate of interest, and then a list of 
the securities. Held, that the indorsement was not a 
contract, as there was no promise to pay, nor was it 
an acknowledgment of an indebtedness, or that de- 
fendant was the borrower, and that parol evidence was 
proper to show that fact. Where the language of an 
instrument is ambiguous, evidence of the surround- 
ing circumstances may be resorted to for the purpose 
of determining what the real intention is. Brill v. 
Tuttle, 81 N. Y. 454. Parol evidence may also be in- 
troduced to show that even when a writing purports 
to bea contract it may not be such. Grierson v. 
Mason, 60 N. Y. 397. In the case last cited the defend- 
ant has proved a contract and the plaintiff proved an 
instrument which altered the contract. The defend- 
ant introduced evidence to show that the instrument 
was not intended as an alteration of the contract, but 
was executed with the view of accomplishing a par- 
ticular purpose. It was then laid down that such evi- 
dence was not given to change the written contract 
by parol, but to establish that such contract had no 
force, efficacy ovreffect. That it was not intended to 
bea contract, and that such evidence did not come 
within the ordinary rule of introducing parol evidence 
to contradict written testimony, but tends to explain 
the circumstances under which such an instrument 
was executed and delivered. It is also stated that the 
purpose for which a writing was executed may be 
proved by parol when not inconsistent with its terms. 
If the rules stated are applicable where there is a com- 
plete contract, much stronger reasons exist for invok- 
ing them where the terms of the contract are uncer- 
tain and ambiguous, as is the fact in the case at bar. 
The rule appears to be well established, that even 
although a contract is made out, if any ambiguity 
arises in reference to any portion of it, the question 
presented is one of fact for the consideration of the 
jury, upon such testimony, either in writing or oral, 
as the parties are able to present. See Brill v. Tuttle, 
81 N. Y. 460; Field v. Munson, 47 id. 223, and Fabbri 
v. Ins. Co., 55 id. 133. The cases are numerous which 
sanction the introduction of evidence which will cast 
light upon those terms in the contract which are not 
clear and explicit. and serve to explain what the real 
intention of the parties was. This rule has been held 
to apply particularly to insurance cases of an analogous 
character where the language is uncertain and ambig- 
uous as to the interest intended to be insured, and it 
is held that parol evidence is admissible to place the 
court in a position to be able to ascertain what inter- 
est the insured has, and what was intended to be cov- 
ered by the policy. Pitney v. Glens Falls Ins. Co., 65 
N. Y. 13. Numerous cases sustain the rule that ad- 
missions, whether oral or written, may be explained 
or contradicted by parol or other evidence. DeLaval- 








lette v. Wendt, 75 N. Y. 580; Juillard v. Chaffee, 92 id, 
535; Ellis v. Willard, 9 id. 551; McMaster v. President, 
etc., 55 id. 228; Stanton v. Miller, 58 id. 203; Smith vy, 
Holland, 61 id. 635. But inasmuch as the question 
here presented relates to the uncertainty and ambigu- 
ity of the indorsement on the envelope, it is unneces- 
sary to invoke the application of this rule in order to 
sustain the decision of the court allowing the intro. 
duction of parol evidence. Defendant proved that the 
loan was made for the benefit of one K.and upon se- 
curities belonging to him; that plaintiff was advised 
for whom the loan was made; and its secretary asked 
to whose order the checks should be drawn; also that 
defendant wrote his name upon the envelope at the 
request of the secretary after the loan had been made. 
Held, that the evidence justified a finding that de- 
fendant was not the borrower and did not contract to 
pay the loan. Plaintiff introducing evidence to the 
effect that its custom was not to take notes for loans, 
but envelopes similar to the one in question, and that 
the use of such envelopes was common at the time. 
Held, that this did not affect the character of the in- 
dorsement;: that the language employed and the cir- 
cumstances connected with its use could not be altered 
or changed by proof of such a custom. Union Trust 
Co. v. Whiton. Opinion by Miller, J. 

(Decided Oct. 31, 1884.] 


UNITED STATES SUPREME COURT AB- 
STRACT. 


MORTGAGE—FORECLOSURE—WHEN RIGHT NOT CUT 
orr.—The conditional surrender of notes secured by a 
mortgage does not cut off the right to foreclose the 
mortgage for their satisfaction in a case where the 
condition is not fulfilled. Howe v. Lewis, 14 Pick. 
329; Davis v. Maynard, 9 Mass. 242; Stover v. Wood, 
26 N. J. Eq. 417. It has been held by many courts 
that a mortgagee cannot, upon a judgment recovered 
for a debt secured by his mortgage, levy the execution 
upon the mortgaged property. Atkins v. Sawyer, 1 
Pick. 351; Washburn v. Goodwin, 17 id. 137; Tice v. 
Annin, 2 Johns. Ch. 125; Camp v. Coxe, 1 Dev. & B. 52; 
Waller v. Tate, 4 B. Mon. 529; Powell v. Williams, 14 
Ala. 476; Carpenter v. Bowen, 42 Miss. 28; Linville v. 
Bell, 47 Ind. 547. But whether this be the established 
rule or not, it requires no authority to show that a 
sale of the mortgaged premises upon a judgment re- 
covered ona part of the notes secured by the morte 
gage does not preclude the holder of other notes se- 
cured by the same mortgage from proceeding to fore- 
close it. A sale on such a judgment could only affect 
the equity of redemption, and would leave the rights 
of the holder of other notes secured by the mortgage 
unaffected. Pugh v. Fairmount Gold and Silver Min- 
ing Co. Opinion by Woods, J. 

(Decided Nov. 10, 1884.] 


CONSTITUTIONAL LAW—STATUTE TO BE CONSTRUED 
IN HARMONY WITH CONSTITUTION—MUNICIPAL COR- 
PORATION—SUBSCRIPTION TO RAILROAD INVALID — 
SUBSEQUENT ACT LEGALIZING.—(1) That construction 
of a statute should be adopted, which without doing 
violence to the fair meaning of the words used, brings 
it into harmony with the Constitution. Cooley Const. 
Law, 184, 185; Newland v. Marsh, 19 Ill. 384; People v. 
Supervisors, 17 N. Y. 241; Colwell v. May, 4 C. E. 
Green, 249. And such is the rule recognized by the 
Supreme Court of Mississippi in Marshall v. Grimes, 41 
Miss. 31, in which it wassaid: ‘* General words in the 
act should not be so construed as to give an effect to it 
beyond the legislative power, and thereby render the 
act unconstitutional. Butif possible, a construction 
should be given to it that will render it free from con- 
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stitutional objection; and the presumption must be 
that the Legislature intended to grant such rights as 
are legitimately within its power.’’ Again in Sykes 
y. Mayor, 55 Miss. 143: ‘‘ It ought never to be assumed 
that the law-making department of the government 
intended to usurp or assume power prohibited to it. 
And such construction (if the words will admit of it) 
ought to be put on its legislation as will make it con- 
sistent with the supreme law.”’ (2) A municipal sub- 
scription to the stock of arailroad company, or in aid 
of the construction of arailroad made without author- 
ity previously conferred, may be confirmed and legal- 
ized by subsequent legislative enactment, when legis- 
lation of that character is not prohibited by the Con- 
stitution, and when that which was done would have 
been legal had it been done under legislative sanction 
previously given. In Sykes v. Mayor, 55 Miss. 137, it 
was held that after the Constitution of 1869 took ef- 
fect, the Legislature could not, by retrospective enact- 
ment,make valid an issue of municipal bonds executed 
prior to the adoption of that instrument, without leg- 
islative authority ; because, said the court, “ the meas- 
ure of its power was the Constitution of December, 
1869, aud it could not ratify an act previously done, if 
at the date it professed to do so, it could not confer 
power to do it in the first instance. It could author- 
ize a municipal loan conditionally. Inorder to ratify 
and legalize a loan previously made, it was bound by 
the constitutional limitation of its power.’? Further 
inthe same case: ‘‘The ideaimplied in the ratifica- 
tion of a municipal act performed: without previous 
legislative authority is that the ratifying communicates 
authority which relates back to and retrospectively 
vivifies and legalizes the act, as if the power had been 
previously given. Such statute is of the same import 
as original authority. * * * If the Constitution 
had altogether denied to the Legislature the delega- 
tion of such power to counties, cities, and towns, it is 
manifest that it could not vitalize and legalize a sub- 
scription made before its adoption, and without au- 
thority of law. If that be so, it follows that in deal- 
ing with the subject at all, it is bound by the limita- 
tion of section 14 of article 12 of the Constitution.”’ In 
Cutler v. Board of Supervisors, 56 Miss. 115, the ques- 
tion was as to the power of the Legislature to ratify 
and legalize certain municipal bonds issued to a rail- 
road corporation by a county board of supervisors in 
pursuance of a vote of the people, with interest cou- 
pons attached, payable semi-annually. The statute 
under which the board proceeded authorized bonds 
With interest payable annually. The people however 
voted for bonds with interest payable semi-annually. 
The court sustained the constitutionality of the cura- 
tiveact. It wassaid: ‘‘ This is far from being an ef- 
fort to impose a debt on the county without its con- 
sent. The agreement of the people of the county to 
incur the debt, in the precise shape which it assumed, 
has been expressed. Their representatives, the county 
authorities, in execution of that will, have delivered 
the bonds, and the Legislature afterward affirmed. If 
there has been any departure from the letter of the 
original authority, it acquiesces in such deviation, 
cures the irregularity, and makes valid the bonds. The 
principles announced in Supervisors v. Schenck, 5 
Wall. 776, 789, fully support these views.’’ These doc- 
trines are in accord with the views of this court as in- 
dicated in several cases. Ritchie v. Franklin, 22 Wall. 
67; Thomson v. Lee Co., 3 id. 827; City of Lamson, 9 
id. 485; St. Joseph v. Rogers, 16 id. 663; Campbell v. 
City of Kenosha, 5 id.194. Board of Supervisors of 
Grenada Co. v. Brown. Opinion by Harlan, J. 
(Decided Nov. 17, 1884.] 


DEED—VOID—EXECUTED BY ONE NOT DESCRIBED AS 
GRANTOR.—S., the wife of B., joined with himin a 





deed to H. of land of B., in trust, for the use of S. dur- 
ing her life, and at any time, on the written request of 
S., and the written consent of B. to convey it to 
such person as 8S. might requestor direct in writ- 
ing with the written consent of B. Afterward B. made 
a deed of the land to W., in which H. did not join, 
and in which B. was the only grantor, and S. was not 
described as a party, but which was signed by S. and 
bore her seal, and was acknowledged by her in the 
proper manner. Held, that the latter deed did not 
convey the legal title to the land, and was not made in 
execution of the power reserved to S. It needs not 
much argument or authority to support the conclusion 
at which we have arrived. In Agricultural Bank v. 
Rice, 4 How. 225, 241, it was held that in order to con- 
vey by grant, the party possessing the right must be 
the grantor, and use apt and proper words to convey 
to the grantee, and that merely signing, sealing, and 
acknowledging an instrument, in which another per- 
son is grantor, isnot sufficient. In the present case, if 
S. possessed the right, she was not the grantor, and 
used no words to convey her right. No intention on 
her part to execute the power she possessed appears in 
the deed. Warner v. Connecticut Mut. Life Ins. Co., 
109 U. S. 357, and cases there cited; Story Eq. Jur., § 
10624. Moreover H. possessed the right, and was not 
the grantor, and was not requested or directed by S. 
to convey. 2 Perry Trusts, §778. Batchelor v. Brere- 
ton. Opinion by Blatchford, J. 

[Decided Dec. 1, 1884.] 


——______——- 


CORRESPONDENCE. 


Court oF APPEALS CALENDAR. 
Edilor of the Albany Law Journal: 

I have been somewhat surprised to observe that the 
very interesting discussion on the subject of relief to 
the Court of Appeals, which was carried on in your 
columns a year ago, has not this year been renewed. 
It is not because the danger then dreaded has passed 
away. On the contrary, what was then only a safe 
prediction has now become a disastrous reality. The 
present calendar of the court bas 782 causes already 
upon it, which will be added to during the year by 
appeals from orders and from certain preferred causes; 
and the court, with all possible diligence, does not an- 
nually dispose of more than about half of the number 
of cases that will thus be brought before it. If it dis- 
poses of the first 400 cases on its printed calendar, it 
will get by next December to cases where the return 
was filed in December, 1883. Of the appeals from 
judgments not preferred the first that will be reached 
in the regular order are causes where returns were filed 
in the latter part of 1882. In other words, the court is 
now more than two years behind on its ordinary work, 
and is rapidly and steadily falling still further behind 
hand. 

What is to be done? The evil grows by what it feeds 
on, for delay always tempts debtors defeated in the 
courts below to take frivolous appeals for the sake of 
that delay alone. If any relief is to be afforded to the 
court, and to the suitors who have business before it, 
that relief should be afforded at once. 

Two kinds of remedies have been proposed: one by 
increasing the number of judges; the other by limit- 
ing the number of appeals. 

As to increasing the number of judges, it is quite 
apparent that that remedy not only involves an amend- 
ment to the Constitution, but that to be really effica- 
cious there must be a division of the court into two or 
more branches of equal powers. The evils of such a 
division seem to me too obvious for extended com- 
ment. Possibly an increase of two judges to the 
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force of the court might enable it to do a little more 
work than at present. 

The other remedy, of discouraging appeals, seems to 
me to be in the right direction. That the Court of 
Appeals should not be called on to decide any but sub- 
stantial and serious controversies, involving import- 
ant or novel principles of law, every one will admit; 
but how to rid it of frivolous appeals is a matter upon 
which it will be difficult to secure an agreement. The 
methods thus far suggested are either by a limitation 
the amount involved, which is entirely wrong in prin- 
ciple, or by putting it in the power of the courts below 
to refuse leave to appeal, which is open to the same 
objection, and would probably prove iueffectual in 
practice. 

Now the chief inducement to making frivolous ap- 
peals is undoubtedly the fact that the appellant is en- 
abled to remain in possession of the subject of the liti- 
gation during the whole period of the pendency of the 
appeal. He may have the verdict of a jury against 
him, and the well-considered judgment of a General 
Term, but if he can getacouple of easy friends who 
will swear through their qualifications,he files his bond 
and gets the delay of years as a matter of course. At 
the end of some indefinite period, if the case is af- 
firmed, the respondent has a judgment which may or 
may not be collectible against the judgment debtor, 
and he has the materials for a law suit against the 
sureties. Nolawyer needs to be told how this fata, 
facility for postponing the evil day of payment multi- 
plies appeals, and how frequently the threat of ‘‘ hang- 
ing up’’ a case for years is used by debtors to force 
needy creditors into settlements of just debts. And 
there are few lawyers who do not know of cases that 
have gone to the Court of Appeals only to end in vain 
attempts to collect judgments against a principal and 
sureties. All become alike insolvent during the pend- 
ency of the appeal. No one can doubt that if defeated 
debtors were compelled to pay up after the decision of 
a General Term against them, they would not be so 
ready to appeal. 

I would not of course deprive defeated debtors of 
their right to appeal. I would only restrict their 
power to oblaina stay of proceedings by abolishing en- 
tirely undertakings to stay execution, pending an ap- 
peal to the Court of Appeals, where the judgment of 
the General Term was a judgment of affirmance. It 
the appellant preferred not to trust the ability of the 
respondent to make restitution in case of reversal, he 
could pay the amount with interest, etc., into court 
(as under 8 1306 of the Code), and so get a stay; but I 
would in such cases allow the respondent to withdraw 
the fund on giving an undertaking for restitution, with 
sufficient sureties. Similar principles might be ex- 
tended to appeals from the affirmance of judgments 
directing the delivery of property, or the recovery of a 
chattel or of real property. The respondent, not the 
appellant, should have possession during the pendency 
of an appeal to the Court of Appeals on giving a bond 
against waste or the like. 

The result of some such provisions would probably 
be not only to discourage many frivolous appeals, but 
to induce greater care in the argument and decision of 
cases at General Term, and also to remove some of the 
inducements to defending cases solely for purposes of 
delay. The debtor now takes all the chances of success 
in the Court of Appeals, and meanwhile borrows 
money of his successful creditor at the absurdly low 
rate of six per cent interest and costs. A judgment 
debtor who can obtain a loan for two or three years on 
such terms must be foolish indeed if he does not ap- 
peal. 

The argument against the plan I suggest will of 
course be that inasmuch as many cases are reversed in 
the Court of Appeals, the mere fact of an affirmance at 





General Term ought not to be taken asso conclusive an 
adjudication that a debtor should be compelled to part 
with his property at an inconvenient season. The pro- 
portion of cases reversed after affirmance at General 
Term cannot be exactly stated, because the reports do 
not in all cases state the action of the General Term. 
With cases where the appeal is from a judgment of re. 
versal, I have nothing to do. 

But taking the last four volumes of New York Re. 
ports I find 357 cases affirmed, 135 reversed, 10 modi- 
fied, and 51 appeals dismissed. Of the judgments either 
affirmed or reversed absolutely the proportion would 
be about 73 per cent affirmed to 27 per cent reversed. 
Now wise legislators seek to attain, not flawless per- 
fection, but sucha state of things as shall on the whole 
work ont the best results. Are we then to legislate 
for the 135 reversals or for the 357 affirmances? Surely 
for the latter. It may no doubt be hard ona party, 
unjustly defeated below, to part with his property 
while he is seeking redress; but it is just as hard, and 
three times more common, forthe party justly success- 
ful below to be deprived of his property while his 
wealthy adversary invokes ‘‘ the law’s delay.” 

Of course the figures here given do not accurately 
measure the proportions of cases to be affected. Of 
the 135 cases reversed, some are cases where the Gen- 
eral Term has reversed the judgment or order below. 
In other words, out of the 492 cases in question, the 
rule I suggest would have done good, or no harm, in 
more than 357; while it could only have worked hard- 
ship in less than 135. Besides where the judgment be- 
low was only for costs, the hardship would be infin- 
itesimal in most cases. 

The statistics above referred to show another re- 
markable feature. The decisions inthe last four vol- 
umes of the Court of Appeals may be thus classi- 
fied : 

93 N. Y., 33 cases reversed, 75 affirmed. 

94N. Y.,36 * ” 88 ” 

9% N.Y.,31 “ wa 87 = 

9%N. Y.,35 * ” 109 - 

It will be observed that while the number of revers- 
als reported remairs nearly constant, the number of 
affirmances has of late greatly increased. This would 
seem to indicate just what isto be expected in the 
present condition of affairs, to wit: a marked increase 
in the number of frivolous appeals, which the court 
usually disposes of by affirmance, without opin- 
ion. 

On going back to 83 N. Y., the present increase in 
affirmances is very clearly shown for the numbers 
there are 35 cases reversed to only 63 affirmed. 

I do not think that the adoption of my suggestions 
would prove a panacea for allthe ills of which the 
court is suffering. It is merely one of several reme- 
dies which might all be administered together, and 
which, though not separately very important, would 
together work a considerable change for the better. I 
would, for instance, increase largely the present costs 
ofappeal. I would limit the right of appeal from or- 
ders which “decidean interlocutory application or a 
question of practice ’’—perhaps by allowing such ap- 
peals only when leave was given by the court below. 
It might be well also to refuse costs below to the plain- 
tiff where his recovery was such that the action might 
have been brought in the County Court or other simi- 
lar tribunal. Such a rule would work no hardship at 
this end of the State, as the excellent record of our 
City Court shows. How it would do in other parts of 
the State I do not know, but it would seem to be rea- 
sonable, and would certainly be effective in relieving 
both the Court of Appeals and the Trial Terms of 
the Supreme Court and Superior City Courts. 

Whatever plan is adopted, it must be one that is self- 
executing. We can leave nothing to the discretion of 
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judges in this matter. It has long been the rule that 
judges must cut down and limit the verbosity of cases 
on appeal, but the rule is continually and persistently 
disregarded. The Court of Appeals has power to 
award damages for delay, and it is understood that in 
fifteen years they have not once exercised that 
power. 

Before any plan of relief is submitted to the Legisla- 
ture the judges of the Court of Appeals must be pre- 
pared to express their opinion. A plan, carefully con- 
sidered and worked out in all its details, would doubt- 
less command the immediate approval of the Legisla- 
ture and the governor, if assented to by the judges of 
the court, and till their assent is secured no relief is 
possible. 

Meanwhile, discussion is not without its value. 


New York, Feb. 5, 1885. 


CONTRIBUTIONS FROM CANDIDATES FOR 
J UDGESHIP. 
Editor of the Albany Law Journal: 

The proposed bill, to prohibit the soliciting of politi- 
cal assessments from judges or candidates for judicial 
offices and the payments of such assessments by such 
candidates, has been received with so much favor by 
gentlemen whose judgment is entitled to great re- 
spect, that Iam encouraged to press it and to urge 
others to promote it. 

The evils sought to be corrected may not exist else- 
where, but in the First Department they have grown 
until they have become glaring and disgraceful. I 
will instance examples of these evils. It is the com- 
mon report, and my information leads me to believe 
the report to be true, that itis the practice here for 
party managers to request a political contribution, of 
afixed amount, from such of the judges in office as 
were elected by the party to which the party managers 
belong. 

The request is made annually and it is more than a 
request, because there is an implied threat that if the 
request is not complied with the judge will forfeit the 
support of the party managers. I have also heard it 
said that in some cases there has been an understand- 
ing, that an annual contribution should be made as a 
condition of receiving the nomination. 

Within six years a bid of $25,000 was made, to my 
knowledge,for a nomination for a judgeship. The bid 
was declined, but the gentleman who received the 
nomination was compelled to apply to his friends for 
loans of money to enable him to pay the required as- 
sessment. The bidder referred to was not discouraged 
by the first failure and has renewed the offer on 
more than one- occasion since, happily without suc- 
cess. 

Ina conversation last summer with one of our 
judges, whom I have heard described, and justly, L 
think, as the best all-round judge in this department, 
he remarked that if his term of office was about expir- 
ing be could not hope fora renomination, because he 
could not pay the assessment of $25,000, which would 
be required. 

The nominations for judicial offices at the election 
in November last occasioned much discussion and gos- 
sipamong the bar. It is said that of the unsuccessful 
candidates one was assessed and paid $30,000, another 
$25,000. 

I have referred to some of the most glaring of the 
evils, and [ have no doubt that other examples could 
be given and substantiated. 

It is to correct such evils that the measure was de- 
signed. 

It has been suggested that one effect of the measure 
would be to restrict the candidates to unscrupulous 
men who would not hesitate to defeat the letter and 
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spirit of the proposed bill by devices which honest men 
would not resort to. There is some force in the objec- 
tion, but I think there are sanctions in the measure 
which would stop such practices. For example, 
the unscrupulous candidate will be exposed to many 
dangers; the grand jury, the press, and the zeal of the 
party managers of the unsuccessful party. Moreover 
the unsuccesful candidate will be prone to suspect his 
successful rival. One conviction under the proposed 
law would be likely to make the unscrupulous man 
hesitate. 

I inclosea copy of the proposed bill in the form in 
which I think it should be adopted. 

Very truly yours, 
New York, Feb. 10, 1885. ArteMAS H. ADAMS. 


A Bill to Prohibit and Punish Soliciting from Judic- 
ial Officers or Candidates for Judicial Offices, and the 
Payment by such Candidates of Assessments, Sub- 
scriptions or Contributions for Political Purposes. 
The People of the State of New York, represented in 

Senate and Assembly, do enact as follows: 

SrcTion 1. No person shall, directly or indirectly, 
solicit or be inany manner concerned in soliciting any 
assessment, subscription, or contribution in money or 
property, of any kind or value whatsoever, for any po- 
litical purpose from any person holding the office of 
judge or justice of any of the courts named in Arti- 
cle First of Title 1 of Chapter 1 of the Code of Civil 
Procedure; or from any person whois a nominee or 
candidate for election to the office of judge or justice 
of any of said courts. 

Sec. 2. Any person who shall violate the provisions 
of the next preceding section of this act shall be guilty 
of a misdemeanor, and shall, on conviction thereof, be 
punished by a fine, not less than one thousand dollars, 
or by imprisonment for a term not less than one year, 
or both. 

Sec. 3. Any person, being a nominee or candidate 
for election to the office of judge or justice of any of 
the courts referred to in section one, who shall within 
three months prior to his election or appointment to 
any such office, directly or indirectly subscribe or pay, 
or promise to pay, or who shall cause or induce any 
other person to subscribe or pay, or promise to pay, 
any assessment, subscription or contribution, in money 
or property of any kind or value whatsoever, for any 
political purpose, shall be guilty of a misdemeanor, 
and shall, on conviction thereof, be punished by a fine, 
not less than one thousand dollars, and by imprison- 
ment for not less than one year, and shall also forfeit 
his office. 


INCONSISTENT DECISIONS—DENIALS ON INFORMATION 
AND BELIEF. 
Editor of the Albany Law Journal: 

In the case of Pratt Manufacturing Co. v. Jordan 
Tron and Chemical Co., 33 Hun, 143, the General Term 
of the First Department, Daniels, Davis, and Brady, 
JJ., arereported as holding thatan answer denying 
the allegations of the complaint on information and 
belief, is bad, and should be stricken out. 

In the 21st of Hun, in the case of Brotherton v. Dow- 
ney, p. 436, the General Term of the same department, 
Davis, Barrett, and Ingalls, JJ., held that such a de- 
nial was not only proper, but that a party had no right 
to interpose an unqualified denial in a verified answer, 
unless it be founded upon personal knowledge,and that 
where he has no positive knowledge, but has knowl- 
edge or information sufficient to forma belief, he is 
not only permitted, but ** bound at his peril’’ to deny 
upon information and belief. 

In the case first cited, reported 33 Hun, 143, no 
allusion is made to the prior decision in Brotherton v. 
Downey. 
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The two decisions cannot stand together. One is 
directly opposed to the other, and still the General 
Term of the First Department has planted itself on 
both sides of this question, the eminent presiding jus- 
tice, Davis, concurring in both decisions. 

If the later decision is correct, then a defendant 
who has information from which he believes the alle- 
gations of a complaint are false, but has no positive 
knowledge on the subject, is in a very embarrassing 
position. He cannot, Judge Daniels says, deny on in- 
formation and belief. If he denies that he has any 
knowledge or information sufficient to form a belief 
as to the truth of the allegations of the complaint and 
swears to his answer, he commits perjury. If he de. 
nies unqualifiedly, and it should turn out that the in- 
formation which he believes to be true is in fact false, 
he is liable to be convicted of perjury, under section 
524. 
Judge Daniels says in his opinion, speaking of the 
denial on information and belief in that case: “It 
(the defendant) might very well have had the requisite 
knowledge or information to form a belief that all the 
allegations contained in the complaint were true con- 
sistently with the answer as it was served in the ac- 
tion’ (p. 144). Exactly how this can be, it is difficult 
tosee. If the defendant was informed and believed 
that the allegations in the complaint were false, as the 
verified answer stated in that case, such information 
and belief were hardly consistent with the defendant’s 
having knowledge or information sufficient to forma 
belief that the allegations were true. It would seem 
to the ordinary unjudicial mind that a man having in- 
formation which led him to believe that a complaint 
was true, could not consistently swear that he was in- 
formed and believed that it was fulse. 

The decision in 21 Hun, 439, seems clearly to be 
right; otherwise the provision in section 524, speaking 
ofthe allegations or denials in a verified pleading, 
that ‘‘unless they (the allegations, or denials) are 
therein stated to be made upon the information and 
belief of the party, it must be regarded for all pur- 
poses, including a criminal prosecution, as having been 
made upon the knowledge of the person verifying the 
pleading,”’ would be entirely inoperative in regard to 
denials. The language of that section makes it clear, 
as Judge Barrett says in 21 Hun, that where a defend- 
ant has knowledge or information sufficient to forma 
belief as to the allegations in the complaint, and such 
allegations are not within his personal knowledge, he 
is ‘bound upon his peril to deny upon information and 
ibelief.” 

ALBANY, Feb. 10, 1885. H. 

P.3S8.—Since writing the above, I have noticed that 
ja motion for a re-argument in the Pratt Manufactur- 
ing Co, case was made and denied, as appears at p. 544 
of 33 Hun. The court there attempts, but it seems to 
me without success, to distinguish the case before it 
from Brotherton v. Downey. The cases of Swinburne 
v. Stockwell, 58 How. Pr. 312, and Powers v. R., W. & 
O. R. Co., 3 Hun, 285, are cited as sustaining its decis- 
ion. The case in58 How. was aSpecial Term case; that 
in 8 Hun was under the old Code, and is no authority 
as tothe construction of the Code of Civil Proce- 
dure. 

The court say that section 500 permits no such form 
of pleading. But why not? True, it does not in so 
many words say either that the ‘*denials,’’ or the 
“new matter,’”’ therein authorized may be stated on 
information and belief. Neither does section 481, 
which provides what a complaint shall contain, say 
any thing about “information and belief.’’ Section 
500 does not provide that the denials shall not be made 
on information and belief, any more than it prohibits 
new matter to be thus alleged. Indeed the permission 
to make allegations on information and belief at 





all is not anywhere expressly given, but it is implied 
from the provisions as to verification, which apply to 
‘denials,’ as well as to “allegations.” 


> 
NEW BOOKS AND NEW EDITIONS. 


ARISTOTLE’S POLITICS. 

The Politics of Aristotle, translated, with an analysis and 
critical notes by J. G C. Waldron, M A., Fellow of 
King’s College, Cambridge, and Master of Dulwich Col- 
lege. MacMillan & Co., London. 

A work so celebrated as Aristotle’s Politics was en- 
titled to the most judicious and skillful treatment at 
the hands of the translator and editor. It is hardly 
necessary to say that in this edition this celebrated 
work receives the care and scholarship it is fairly en- 
titled to. No library of political philosophy is com- 
plete without Aristotle’s Politics and Plato’s Laws, 
for they mark a phase of human thought at its infancy. 
It isalmost useless to read Vico, Montesquieu, Hobbes, 
or Bodin unless we know what Aristotle and Plato 
have said in a spirit not far removed from those of 
later political philosophers. In this edition of Aristo- 
tle we have the entire scheme of the work in the shape 
of a preliminary analysis of great value tu the student, 
and so far as we have been able to compare the text 
of the original, a translation of singular fidelity, yet 
indicating an elegant and liberal scholarship free from 
servility. 


NOTES. 


of the leading lawyers of our State and Nation 
were honored in the city of New York last week 
by receptions. Mr. Evarts was entertained by the 
Union League Club, of which he is the president, by a 
reception in honor of bis election to the United States 
Senate, an office which he richly deserves and which 
he will greatly adorn. Mr. David Dudley Field. on 
the occasion of his 80th birthday anniversary, was en- 
tertained by his brother, Mr. Cyrus W. Field, and a 
crowd of friends testified to their admiration and 
good will. The following verses were addressed to Mr. 
Field by Mr. F. J. Parmenter, of Troy, who is famil- 
iar to our readers as a poet: 
Except in years, thou art not old; 
There’sscarce a wrinkle on thy brow, 
Thy hand is firm, thy step is bold, 
Youth still is at the prow. 
You must have followed Nature’s code 
And found the spring the Spaniard sought, 
To keep so fresh along the road 
Where you so'much have wrought. 
*Tis not enough that you may call 
To aid your task, vast mental powers, 
You must have held old Time in thrall 
And codified his hours, 
Comparing with your works your years, 
The world, in doubting mood, might say 
Instead of only eighty years, 
You're twice that age to-day. 
Men born for such achievement high 
Are cast in Nature’s choicest mould, 
And that must be the reason why 
They never do look old. 
Some frost may round your temples cling, 
The product of deep thought and care, 
But in yeur genial face, the Spring 
Is ever blooming there. 
Now, when Time's rapid wheel shall bring 
Your hundredth anniversary, 
May better bard its glories sing 
And I be there to see. 
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CURRENT TOPICS. 

HE current number of The Century magazine is 
of especial interest to lawyers on aceount of 
two excellent portraits of two of the most eminent 
of deceased American lawyers, if not on account of 
the accompanying comments. The frontispiece of 
the number is a portrait of Daniel Webster, with 
his hat on, a most striking and admirable likeness. 
The article accompanying it, by Stephen M. Allen, 
is of the slenderest interest, and contains very little 
of novelty. There is rather too much gush in it; 
itis hardly fair to represent Webster as a ‘‘Co- 
lossus” of morality, although he was an intellectual 
giant. Mr. Lodge gives a fair estimate of him in 
his memoir in the ‘‘ American Statesmen ” series. 
There is more of human nature and of the Webster 
nature in the editor’s note to the paper than in the 
paper itself. Webster was a grand figure, and 
perhaps Mr. Allen is right in saying that ‘‘he 
stood alone in his massiveness among twenty- 
five million of people.” Our country has pro- 
duced greater lawyers—not a greater con- 
stitutional lawyer; Hamilton was a_ greater 
genius in statecraft,, yet he lacked the divine 
faculty of oratory; but Webster was a great 
statesman, and one of the half dozen greatest ora- 
tors of all history, and his published works remain 
to attest his supremacy, and will live as long for 
Americans as Burke’s for Englishmen. Webster 
was a man of colossal talents and colossal vices and 
weaknesses. The writer ot these lines heard him 
on Bunker Hill in 1843— most precious remem- 
brance of his youth! —and he saw him once after- 
ward, when dissipation and disappointment had 
marked that magnificent face, and the weakness of 
mortality had asserted itself in the grandest of men. 
It is difficult for his contemporaries who lived un- 
der the spell of his greatness to remember his de- 
fects, but at the rate at which history is going 
the next generation of school boys will not believe 

that the greatest of Americans had any faults. 


The other portrait is of Charles O’Conor, with a 
paper of considerable interest by John Bigelow. 
Mr. Bigelow conveys a good deal of information 
that will be new to his readers. It is touching to 
read the record of O’Conor’s early poverty and 
struggles, of his generosity and beneficence, and of 
his chivalric devotion to his early benefactor. 
These are tender traits in a character usually con- 
sidered cold and stern. But Mr. Bigelow strikes 
too high a strain when he says at the outset and at 
the close: ‘The death of Mr. O’Conor has left a 
large vacancy in the American bar, larger perhaps 
than was ever created before by the death of any 
single individual; ” ‘‘I once heard Governor Til- 
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den say of him that he thought he had a more pre- 
cise knowledge of the science of jurisprudence than 
any other person living of the English speaking 
race.” Mr. O’Conor was undoubtedly avery busy 
lawyer, but he was no genius and he has not been 
sorely missed. His death created no such vacancy 
as the death of Webster and Choate, for example. 
There are a score of lawyers to-day just as compe- 
tent as O’Conor, but where are the successors of 
those great men? Mr. Bigelow discloses an un- 
pleasant credulity in O’Conor, who it seems could 
believe that Chancellor Walworth decided all Burr’s 
causes against him from personal pique. As Mr. 
Bigelow says, there is too much vanity in the Chan- 
cellor’s address on assuming office, but the man 
must have been prejudiced who could believe 
Aaron Burr as against Reuben H. Walworth. It is 
amusing to read the following: ‘‘ He said that as 
far as he knew, he as much as any one was entitled 
to the credit of originating the reform of our sys- 
tem of procedure in 1847-8, the abolition of forms 
of action, and the abolition of the Court of Chan- 
cery. He said he made the plea for those reforms 
in the Constitutional Convention of 1846. He would 
on no account, he said, claim for himself, or have any 
one claim for him the credit of these, but he was quite 
willing to be instrumental in defeating the pretensions 
of any other person to their authorship. The line of 
remark had been suggested by the news then just 
received that Governor Cornell had vetoed the 
Field-Throop Civil Code — an act on the governor’s 
part with which he repeatedly expressed the great- 
est satisfaction. Recurring to this subject of codi- 
fication later, he said he doubted whether our civil 
law could be codified successfully; he inclined to 
think it could not, and proceeded to place his doubts 
upon grounds substantially the same as those which 
have been more recently set forth in Mr. James C.Car- 
ter’s exhaustive and masterly discussion of that sub- 
ject.”” The italicized words show the true dog in 
the manger spirit. The reference to his former as- 
sociate in business, Mr. Carter, is significant. We 
had supposed however that Mr. Carter’s views were 
original with Mr. Carter, but it now seems not im- 
possible that he absorbed them from association 
with O’Conor. Perhaps O’Conor wanted to get rid 
of chancery on account of his dislike for the chan- 
cellor. But to claim him, or for him to claim him- 
self as the originator,or even as a champion of prac- 
tice codification, is ridiculous. Our old readers 
will not have forgotten his celebrated letter on 
code pleading, and his avowal of his utter inability 
to ‘state the facts” in any case, and his fling at 
‘the pleadings which come from the office of the 
chief codifier himself.” But even according to 
O’Conor, as stated in Mr. Bigelow's paper, the old 
system of pleading was at least as bad as the new, 
for he said ‘‘he never knewa case in which the 
parties had been pleading for an issue a year that 
he could not find a defect of sufficient gravity to set 
their proceedings aside.” Really, when Webster is 
pronounced a Colossus of morality, and O’Conor the 
originator and champion of codification of practice, 
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we may well adopt Sir Robert Walpole’s estimate of 
history — that whatever else may be true, history 
must be a lie. 


Two distinguished British lawyers have just died 
Of Lord O’Hagan there is appreciative remark in 
our current London letter. Of Sir Robert Philli- 
more the London Law Journal says: ‘‘ With the 
death of Sir Robert Phillimore probably disappears 
the last of the civilian lawyers. They were distin- 
guished, with notable exceptions, like Lord Stow- 
ell, rather by learning than capacity, by subtlety in 
argument rather than depth of insight. For the 
future, the law which they practiced will less and 
less possess a special class of practitioner devoted 
to it alone, but will be taken up as occasion re- 
quires by the ordinary practitioner who may have 
turned his attention in that direction in spare mo- 
ments. This is nota subject of regret, as special 
lawyers and special courts have a tendency to nar- 
rowness; and it would be a step in the right direc- 
tion if the probate, divorce and admiralty division 
were merged in the Queen’s Bench, or at all events, if 
divorce were distributed in turn among the Queen’s 
Bench judges. Sir Robert Phillimore represented 
the transition period between the old school and 
the new. His name will be remembered at once as 
the last of the admiralty judges, and as the intro- 
ducer of the modern system of trial in ecclesiastical 
causes.” We know Doctor Phillimore mainly by 


his long warfare with the Ritualists, and his par- 


ticular tussle with Chief Justice Cockburn. 


Some busy fellow, who has not the courage to 
sign any thing more than his initials, writes us as 
follows: ‘‘I have just had time to look at your 
number of February 14th. In it I find the follow- 
ing, speaking of the scrap-book of Judge Folger: 
‘The editor feels greatly distinguished by being 
made the recipient of this precious legacy, and 
when he has done with it and with all other earthly 
affairs, will deliver it to our Court of Appeals for 
preservation among its archives.’ Is the ‘Court of 
Appeals’ an earthly affair, or not? How, after 
done with all earthly affairs, will you deliver it?” 
This is a sample of the letters which an editor gets. 
Is it any wonder his waste-basket is so full? 
The first question is of course too absurd to need 
an answer. As to the last, we answer that we shall 
deliver the book to the Court of Appeals by will, 
but we should never think of employing sucha 
critic to draw the will. 


Mr. Culver, librarian of the Chicago Law Insti- 
tute, writes us: ‘‘ Referring to your article on Law- 
yers Tools in No. 5 of the current volume of your 
esteemed journal, we send you to-day a copy of our 
catalogue and the three supplements, which will 
probably show you that this institution of the west 
contains almost everything on Roman law, general 
jurisprudence and international law that is written 
in the English language.” We have received the 





catalogues, and they go far to bear out the librarian’s 
assertion. Having been personally in the library 
we can testify to its excellence, and to the good 
method in which it is arranged and the good order 
in which itis kept. It is one of the most convenient 
law libraries in this country. 


A Vermont lawyer thus frees his mind to us on 
the subject of text books, and there is a good deal 
of justice in what he says: ‘‘ Will you inform me 
what work on damages you consider the best for 
practical use? I have Sedgwick, but the text does 
not state what the law is upon a given subject. The 
notes are full of all kinds of decisions and after two 
hours’ consultation with the books no point is gained. 
I am disgusted with such compilations for ele- 
mentary books. This book is only one of many at the 
present day. I see, by the name only, that thereisa 
three volume work, probably by the number of vol- 
umes, a compilation ‘thorough and complete” of all 
trash and law ever written or enunciated by judges 
upon the subject, and for a practitioner how many 
days would it take to find the law upon the case in 
hand, if at all? If a man is capable of making a 
book, let him write in the text and tell what the 
law is and then cite authorities to sustain it. A 
book of 700 pages can hold all that is necessary 
upon the subject. Jones’ Laws of Bailments of 1796 
is a good pattern and guide for those editors who 
make books full of “exhaustive research.” There 
is one other among many others I wish to speak of, 
Story on Agency. Many half pages are given in Latin. 
If itis an English book and for English educated 
people to read, in Heaven’s name why go back into 
an old dead language to give Americans an elemen- 
tary treatise ? Much more reason for incorporating 
into such books the French language; either would 
be a fault.” 


a 


NOTES OF CASES. 

N Coup v. Wabash, St. L. & P. Ry. Co., Michigan 
Supreme Court, January 28, 1885, 22 N.W. Rep. 
215, it was held that a railroad company that con- 
tracts with a circus proprictor as a hirer,and not as 
a common carrier, to furnish men and motive power 
to transport his circus and menagerie in special cars 
owned by him, to be operated under the manage- 
ment and control of the proprietor, but to run ac- 
cording to the rules, regulations and _ time-tables of 
the company, from a point designated to certain 
other points, at greatly reduced rates, with the priv- 
ilege of stopping at places and times stated to give 
exhibitions, is not liable as a common carrier, and 
may stipulate for exemption from responsibility for 
damages caused by the negligence of its servants 
while in this special employment. The court said: 
‘¢ The duty to receive cars of other persons, when 
existing, is usually fixed by the railroad laws, 
and not by the common law. But it is not incum- 
bent on companies, in their duty as common car- 
riers, to move such cars except in their own routine, 
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They are not obliged to accept and run them at all 
times and seasons, and not in the ordinary course 
of business. The contract before us involves very 
few things ordinarily undertaken by carriers. The 
trains were to be made up entirely of cars which 
belonged to plaintiff, and which the defendant 
neither loaded nor prepared, and into the arrange- 
ment of which, and the stowing and placing of 
their contents, defendant had no power to meddle. 
The cars contained horses which were entirely un- 
der control of plaintiff, and which under any cir- 
cumstances may involve special risks. They con- 
tained an elephant, which might very easily involve 
difficulty, especially in case of accident. They con- 
tained wild animals, which defendant’s men could 
not handle, and which might also become trouble- 
some and dangerous. It has always been held that 
it is not incumbent on carriers to assume the bur- 
den and risks of such carriage. The trains were 
not to be run at the option of the defendant, but 
had short routes and special stoppages, and were to 
be run on some part of the road chiefly during the 
night. They were to wait over for exhibitions, and 
the times were fixed with reference to these exhibi- 
tions, and not to suit the defendant’s convenience. 
There was also a divided authority, so that while 
defendant’s men were to attend to the moving of 
the trains, they had nothing to do with loading and 
unloading cars, and had no right of access or regu- 
lation in the cars themselves. It cannot be claimed 
on any legal principle that plaintiff could, as a mat- 
ter of right, call upon defendant to move his trains 
under such circumstances and on such conditions; 
and if he could not, then he could only do so on 
such terms as defendant saw fit to accept. It was 
perfectly legal and proper, for the greatly reduced 
price, and with the risks and trouble arising out of 
moving peculiar cars and peculiar contents, on 
special excursions and stoppages, to stipulate for 
exemption from responsibility for consequences 
which might follow from carelessness of their ser- 
vants while in this special employment.” Citing 
Mann v. White River Log and Booming Co., 46 Mich. 
38; 8. C., 41 Am. Rep. 141. 


In People v. Shriver, U. S. District Court, Illinois, 
Judge Treat has just decided upon the effect of a 
sale with delivery toa carrier, C.O0.D. The de- 
fendant was indicted for carrying on the business 
of a retail liquor dealer at Fairfield, Illinois, with- 
out having paid the special United States tax there. 
He lived at Shawneetown, Illinois, where he had 
paid the special tax, and the goods were sent by 
express from Shawneetown to Fairfield, C. O. D. 
The court said: ‘‘In deciding this case it only 
seems to be necessary to consider the effect of the 
sales made by shipment from Shawneetown to Fair- 
field by express, ‘C. O. D.,’ to be delivered at Fair- 
field by the agent of the shipper to the consignee 
upon payment of the price. It is clear that the ex- 
press agent at Fairfield was also the actual agent of 
the defendant in receiving and delivering the liquor 








shipped to Fairfield, and in collecting the money 
for it, for the defendant employed him for that 
purpose, and agreed to pay him ten per cent on the 
money collected by him, without reference to 
whether the liquor was shipped ‘C. O. D.’ or by 
tags attached to the jugs, with the price and ad- 
dress marked thereon. Certainly then, as to all the 
packages shipped ‘C. O. D.,’ the ownership and 
possession of the liquor remained in the defendant 
after reaching the hands of his agent in Fairfield, 
just as completely as before it left his store in 
Shawneetown, and the sale did not take place until 
the defendant, by his agent, received the money at 
Fairfield, and delivered the liquor there to the pur- 
chaser. This would be true, too, even if the F:ir- 
field express agent had not been specially em- 
ploved as the defendant’s agent in the handling of 
this liquor, for in the case of liquor shipped by the 
defendant to Fairfield by express, ‘C. O. D.,’ the 
liquor is received by the express company at Shaw- 
neetown as the agent of the seller, and not as the 
agent of the buyer, and on its reaching Fairfield it 
is there held by the company, as the agent of the 
seller, until the consignee comes and pays the money, 
and then the company, as the agent of the seller, 
delivers the liquor to the purchaser. In such case 
the possession of the express company is the pos- 
session of the seller, and generally the right of 
property remains in the seller until the payment of 
the price. An order from a person in Fairfield to 
the defendant at Shawneetown for two gallons of 
liquor, to be shipped to Fairfield ‘C. O. D.,’ isa 
mere offer by the person sending such order to pur- 
chase two gallons of liquor from the defendant, and 
pay him for it when he delivers it to him at Fair- 
field, and a shipment by the defendant according 
to such order, is practically the same asif the de- 
fendant had himself taken two gallons of liquor 
from his store in Shawneetown, carried it in person 
to Fairfield, and there delivered it to the purchaser, 
and received the price of it. It would be different 
if the order from Fairfield to the defendant was a 
simple order to ship two gallons of liquor by ex- 
press to the person ordering, whether snch order 
was accompanied by the money or not. The mo- 
ment the liquor under such an order was delivered 
to the express company at Shawneetown it would 
become the property of the person ordering, and 
the possession of the express company at Shawnee- 
town would be the possession of the purchaser — 
the sale would be a sale at Shawneetown —and if 
it were lost or destroyed in transit the loss would 
fall upon the purchaser. But in the case at bar the 
shipping of the liquor to Fairfield, C. O. D., the 
defendant made no sale at Shawneetown; the right 
of property remained in himself, and the right of 
possession, as well as the actual possession, remained 
in him through his agent. Had it been lost or de- 
stroyed in transit the loss would have fallen upon 
himself. He simply acted npon the request of the 
purchaser, and sent the liquor to Fairfield by his 
own agent, and there effected a sale by receiving 
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the money and delivering the liquor. In the case 
of Pilgreen v. State, 71 Ala. 368, cited by defend- 
ant’s counsel, the distinction between absolute and 
conditional sales seems to have been overlooked.” 


In Miller v. Ruble, 15 W. N. Cas, 431, Pennsylva- 
nia Supreme Court, Nov., 1884, it was held that 
signing by the grantor is essential to the validity 
of adeed. The deed in question recited six grant- 
ors, and had six seals, but was signed by only four 
of the described grantors. The court said: ‘‘ It is 
true at an early day in England signing was not 
considered essentially necessary to the validity of a 
deed. It is not stated as one of the things neces- 
sarily incident to a deed at common-law. Co. Litt. 
T. 1, C. 5, Sec. 40, 35b. A due sealing thereof 
was deemed a sufficient execution. This however 
was by reason of a very general inability to read or 
write. 1 Reeves Hist. of Eng. Law, 184, in note. In 1 
Blackstone’s Com. 305, it is said to be requisite 
that the party whose deed it is should seal, and 
now in most cases, I apprehend, should sign it also. 
He proceeds to state that under Saxon rule seals 
were not of much use in England. Their method, 
for such as could write, was to subscribe their 
names, and whether they could write or not to affix 
the sign of the cross. On the conquest by the Nor- 
mans they introduced waxen seals only, instead of 
the English method of writing their names and 
signing the sign of the cross. These seals however 


generally had specific devices to distinguish them 


from each other. The statute of 29 Charles II, and 
the first section of our act of March 21, 1772, indi- 
cated a necessity that all transfers of land should be 
put in writing, and be signed by the parties mak- 
ing thesame. This was deemed necessary for the 
prevention of frauds and perjuries. Our act makes 
no reference to a seal for the purpose therein men- 
tioned, but requires the writing to be signed. It 
was however held more than one hundred years 
ago that the signing of a deed was a material part 
of the execution thereof, and that the seal had be- 
come a mere form, and a written or ink seal, as it 
was called, was good. MeDill v. McDill, 1 Dall. 64. 
The sufficiency of sucha form of seal, when the 
deed is signed by the maker, was affirmed in Long 
v. Ramsay, 1 8. & R. 72. It is true in Maul v. 
Weaver, 7 Barr. 329, Mr. Chief Justice Gibson did 
say that he did not entirely concur in what was 
said in those cases, that the signing of a deed was 
the material part of its execution, yet he admitted 
it to be the most powerful evidence of the joint or 
separate ensealing thereof. In .that case however 
the question was whether covenant could be main- 
tained against the grantee in a deed when he had 
neither signed nor sealed it, but it concluded ‘ in 
witness whereof the said parties have hereunto in- 
terchangeably set their hands and seals the day and 
year first above written,’ and was signed and sealed 
by the grantor alone. In Liggett v. Long, 7 Harris, 
499, a treasurer’s deed was held sufficiently exe- 
cuted where he had omitted to write his signature 





near the printed impression of a seal, but had put it 
on the deed, to a receipt for the taxes and costs, 
and for the bond, for the surplus purchase-money, 
and had also acknowledged the deed in open court, 
which acknowledgment was entered on the records 
of the court, and duly certified on the deed. Cases 
may undoubtedly be found in which judges of this 
court have cited English authorities to prove that 
at common law, irrespective of statutes, signature 
was not essential toadeed. Hoffman v. Bell, 11 
P. F. S. 444, cited by counsel for plaintiff in error, 
is one of them. That case however was not ruled 
on the validity of a deed sealed and not signed, but 
on the fact that the evidence failed to prove that 
any deed had been delivered or executed. The 
great industry and careful search of counsel have 
not resulted in his being able to cite a case since 
MeDiill v. MeDiil, in which it was held by this court, 
on a direct presentation of the question, that a 
deed professing to convey land was sufficiently exe- 
cuted without any signature of the vendor. On 
the contrary, in Watson v. Jones, 4 Norris, 117; 
MeDill v. MeDill is cited approvingly by Mr. Jus- 
tice Gordon. The recognition of any rule which 
dispenses with the necessity of the signature of the 
grantor would be fraught with great mischief, 
Aided by a pliant justice of the peace, or by a false 
personation before an honest one, it would provide a 
convenient way to rob a man of his land without 
the trouble and danger of forging his signature.” 


——_¢—_—_—. 


FACTS ABOUT LAWYERS 
“TOOLS.” 

HE New York Daily Register of February 10th 
last prints a letter from Mr. Winters, the as- 
sistant librarian of the New York Law Institute 
Library, directly impugning some of our statements 
in a former issue, in regard to the defects of that 
library. We had fully intended to compliment Mr. 
Winters upon those strong points of the Institute 
Library which we deemed largely due to his intelli- 
gent interest; in this we referred more especially 
to case-law, and to the post-Revolutionary statute 
law of the various States of the United States. 
Our statement in regard to the bad condition of our 
colonial laws, not affecting that library more than all 
others, is not challenged,and we presume is conceded 
to have been accurate, and accurate it certainly was. 
Mr. Winters however does distinctly challenge 
our statement that the literary material, used by 
Story and Wheaton, in their great commentaries, 
did not exist in the Institute Library,and if we un- 
derstand him aright he says it does so exist. The 
issue is a plain and simple one, and in so far as it 
is consistent with avery brief outlay of time we 
propose to make good our assertion, although those 
who inconsiderately deny the statements of others 
are not justly entitled to be furnished with evi- 
dence. No doubt the Institute Library is a great 
library: It represents care, intelligence, and a cer- 


SOME MORE 





ee oeea @ S&S = 


ed 


o = 


‘THE ALBANY LAW JOURNAL. 165 











tain amount of scholarship, but it is precisely what 
we said, lacking in finish and completeness in some 
of the higher regions of jural thought, and our sug- 
gestions, made in a kindly spirit, were intended 
simply to indicate a deficiency easily supplied in 
case the governing body chose to set to work in a 
less perfunctory fashion, A few hints of this kind 
are not calculated to injure any institution. 

Unless Story could have written his Commenta- 
ries on the Constitution without much of the mate- 
rial he cites, as we said, he certainly could not have 
written it at the Law Institute Library. Story 
knew that the entire governmental superstructure 
of the United States was not new, but that it was 
reared on the colonial fabric, and that the revolu- 
tion indicated a change, and not res nova. He, 
therefore, begins his work with an elaborate descrip- 
tion of the jural condition of the original colonies, 
and he cites a great deal of material which is uot 
inaccessible, and which determined effort ought 
long since to have gathered on the Institute shelves. 

Works which deal with the colonial laws of New 
York and with the laws of other colonies, a period 
almost twice as long as our present government has 
endured, are certainly not to be relegated to the an- 
atomical museums ; they belong, and properly belong, 
in a first-class American law library. Story evidently 
thought they belonged to a law book, or he would 
not have referred to them as he does in his great 
work. In the first book of his Commentaries on the 
Constitution this author makes a number of referen- 
ces to colonial authorities, none of which are in the 
Institute Library. Werefer by name to “ Chalmers’ 
Annals; Douglass’ British Settlements, Pownall’s 
Colonies, where the rights and constitution of the 
Americans are discussed ; Stoke’s American Constitu- 
tions, with a variety of colonial precedents; Bacon’s 
Laws of Maryland, printed at Annapolis in 1764; 
Charters of North American Provinces, London, 
1766 ; Colony Laws of Connecticut ; Plymouth Laws; 
Holmes’ Annals; Proud’s Pennslyvania; Dallas’ 
Laws of the Commonwealth of Pennsylvania; 
Walsh’s Appeal, Philadelphia, 1819, and Hazard’s 
Collection of State Papers, Philadelphia, 1792-4. 
All these works are indispensable to lawyers deal- 
ing with colonial patents, boundary questions, or 
with issues involving the fundamental common-law 
rights of Americans. Besides those mentioned by 
Story, others occur to us as missing from the Insti- 
tute, such as the Charters of the old English Colo- 
nies, London, 1850, a late book, but sure to become 
rare in course of time, and already desirable for a 
law library. 

Nor do we credit Mr. Wheaton, as does Mr. Win- 
ters, with the art of getting his facts from his head, 
and unless he possessed this art, as we said, he 
could not have written his great work in the pre- 
cincts of the Law Institute Library. The reasons 
why he could not have written them may be briefly 
indicated: The most debatable question in all in- 
ternational law is the foundation on which the so- 
called law rests. Some theory on this subject is 
usually introductory to any systematic treatise on 





the Law of Nations, and Mr. Wheaton’s treatment 
conforms to the ordinary rule. In his précis he re- 
fers to a number of works, few of which seem to 
be in the Institute Library, though of course the 
more noted are there. But the delicate threads 
of this author’s thoughts could have not been fash- 
ioned at the Law Institute, as we said. 

Wheaton refers to Cicero’s De Republica, Hobbe’s 
DeCive ; to Leibnitz’ Jesuits De Legibus,Codex Juris 
Gentium, and to Marten’s Noiveau Recueil. These 
famous works which certainly go to make up a 
complete law library are not in the New York Law 
Institute. We do not find there, indeed, Lord Liv- 
erpool’s Discourse as to Neutral Nations, nor 
Schoell’s Histoires des Traités de Paix, nor Arendt’s 
Essai sur la Neutralité de la Belgique, yet in a few 
pages they are often cited in Wheaton’s Interna- 
tional Law. What Mr. Winter’s theory as to 
Wheaton’s work is, we do not know, but we do know 
that our statements as to Wheaton’s inability to 
have worked as he did in the Institute Library was 
the fact, not fiction, nor careless editing on our part. 

We repeat again what we also have said before, 
that the New York Law Institute Library, really 
admirable as it now is, cannot be made great or be- 
yond criticism, by one collector or by two. It 
needs the co-operation of many men of many minds, 
and it needs a scholarly atmosphere. It is no lon- 
ger the little technical library in the Federal Court 
House in Chambers street. It has now over thirty 
thousand volumes, and is increasing rapidly in size, 
and is taking a place among the literary institu- 
tions of modern civilization. The question with 
us was,should it now change its motive and become 
something more than amere workshop? Should 
it be artistic, elegant and complete, or wholly utili- 
tarian? In short, should it be only a complete rec- 
ord of judicial utterances, no matter how crude or 
forlorn, or comprise also the science, the philoso- 
phy, and the genius upon which the fewer and best 
judicial utterances have been fashioned? Our judg- 
ment was that in this collection more attention had 
been paid to reports, to statutes, and to size, than 
to completing the collection in any one of the sev- 
eral higher walks of jural science, and we think so 
still, Mr. Winters to the contrary notwithstanding. 
In this statement we did not ignore the fact that 
the Institute Library had been originally collected as 
a mere help to practicing lawyers, but we had sup- 
posed that a division of labor, which always takes 
place as political societies become more complex, 
now made it expedient for the library to go out of 
the statistical line and into the systematization of 
statistics, in other words, into the science and _phi- 
losophy of the law. But here Mr. Winters’ letter 
seems to think that the Institute Library fulfills 
every rational requirement, and if his complacency 
in this respect is shared by the Institute, we can 
only regret that our hints have fallen on such stony 
ground, and are to bear no fruit. 

We should also while on this subject advert to 
the curious idiosyncrasy which regards an Ameri- 





166 


THE ALBANY LAW JOURNAL. 











can law library as moderately complete in the phil- 
osophical department, although possessing no copy 
of such works as Plato’s Laws, Aristotle’s Politics, 
Hobbe’s Leviathan and Bodin’s Work on the Com- 
wealth, translated into English in 1605, and most 
potent in its influence on English jurisprudence. 

No doubt the line of demarcation between 
strictly technical libraries and libraries of purely 
literary character is not a very wide or perceptible 
one, but it nevertheless exists, and it can be easily 
perceived by cultivation and attention. If it is im- 
agined that it can be perceived in the dark or by 
any one in odd moments with casual attention, it is 
an error. For this reason great technical libraries 
are the result of the profoundest co-operative labor, 
and not of the accidental or casual attention of a 
few busy, bustling men, however able. With care 
the line of demarcation indicated may be detected, 
but it will require an examination of several cog- 
nate fields, bordering on the strictly jural relations. 

The science of politics and the science of law are 
regarded by scientists as cognate branches of soci- 
ology. Without some knowledge of the science of 
politics, the legal legislator may as easily go wrong 
as right—who then shall say that works on the sci- 
ence of politics are not part of a technical law li- 
brary? If they are a part, why is not Freeman’s 
Comparative Politics at the disposition of a reader 
in the Law Institute? Where are Vico’s Scienza 
Nuova and a score of other great books on political 
science? Certainly next to this category belong 
such works as M’Lennen’s Primitive Marriage, De 
Lavelye’s Primitive Property, if not Sir A. Lyall’s 
Aisiatic Studies. 

Let us suggest another line of thought! Did it 
ever occur to Mr. Winters, or to any of the library 
committee of the Law Institute, that the colonial re. 
ports of the British colonies offer us two strict anal- 
ogies where the later English reports offer us one? 
As a Dutch colony originally, we of New York pre- 
sent many similarities in our legal development to 
Good Hope, and the other Dutch possessions which 
have drifted under English laws. In those colo- 
nies comes up the conflict between the Dutch and 
English laws which occasionally arises here. Asa 
colony of England the law of New York,in the last 
century, would receive more valuable illustration 
from English colonies than from Great Britain. We 
do not however propose to tutor the faculty of the 
Law Institute Library, or to censure any one, for 
we are not a public censor morum, but it does seem 
to us that any helpful, honest suggestion from a 
law journal to a law institution should be wel- 
comed rather than hastily and inconsiderately chal- 
lenged. Mr. Winters is at liberty to impugn our 
statements if he wishes, but we beg to say to him 
for his future guidance that when we make plain 
statements of fact we are prepared to stand by 
them. In all that we have said we mean no reflec- 
tions on the labors of Mr. Winters himself — labors 
of great professional and technical value — but we 
do mean to say that were he a Scaliger, a Muratori, 





and a Savigny combined, he could not make a com- 
plete law library by himself. 

Having paid some attention to the subject under 
discussion, we can furnish a good many more sug- 
gestions to the improvement of the Law Institute Li- 
brary, as well as to that of our other law libraries, 
although we do not for an instant suppose that the 
evidently satisfied temper of the Institute faculty in 
particular will suffer it todeviate from a mechanical 
policy, adopted, as Mr. Winters states, some twenty- 
five years back. In conclusion we desire to say that 
our statements in regard to the library in question 
were facts, and not, as Mr. Winters thinks, errors, 
When we make errors we are glad to correct 
them, but when we do not, we do not care to be 
hastily impugned. 


————__>_—__— 


EXTRADITION—HAM V. STATE, 4 TEX. APP. 645. 


'MHIS case came before the Court of Appeals of Texas 

in 1878. Ham was extradited from Missouri to 
Texas, on the basis of an indictment found against 
him by the grand jury of Limestone county in Texas, 
charging him “‘with the crime of forging a deed to 
landin Texas.” Being brought into the State, and 
lodged in the jail of Travis county, he was charged by 
another indictment, preferred by the grand jury of 
that county, with the crime of uttering a forged in- 
strument. For the latter offense, though not the one 
for which he was extradited, and though, as charged, 
committed prior to his extradition, he was tried, con- 
victed, and sentenced to punishment. 

A motion for a new trial was made, and this motion 
being overruled by the court below, an appeal was 
taken to the Court of Appeals of Texas. One of the 
legal points—the only one that we propose to consider 
—on which the appeal was based, raised the question 
whether it was ‘‘ lawful to try the defendant on a 
charge for which he was not extradited, and alleged to 
have been committed at a date anterior to the incep- 
tion of the extradition proceedings.’’ The counsel of 
Ham maintained that this was not lawful, and hence 
that the trial court was without jurisdiction. 

The substance of what Judge White, in stating the 
opinion of the court, said on this point, is epitomized 
in the following language—found in the syllabus of 
the case 

‘‘Under the provision of the United States Constitu- 
tion respecting the rendition of fugitives from justice, 
and the laws regulating the same, a citizen of another 
State, extradited therefrom to this State, may be here 
tried for a different offense than that alleged against 
him in the requisition on which he was extradited to 
this State. The doctrines of international extradition 
in this respect, whether based on comity or on treaty 
stipulations, have no application to extradition cases 
arising between the different States of the American 
Union under their common Constitution, whose im- 
perative mandate on this subject is founded on the 
mutual trust and confidence of the States, and guarded 
by the guaranty that each State shall secure to the 
citizens of her sister States the privileges and immu- 
nities she concedes to her own.” 

The actual ruling of the court in this case, being 
that of the highest court of Texas, settles the law for 
the courts of that State in respect to this particular 
question, and also furnishes an authority to be con- 
sidered by the courts of other States. The correct- 
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ness of the ruling, and of the reasoning in support of 
it, is open to inquiry; and such an inquiry it is pro- 
posed to make in the present article, and in the follow- 
ing order: 

1. After referring to the American and British doc- 
trine that there can be no international extradition, 
except as provided by treaty stipulation, Judge White 
proceeds to say, that ‘“‘ without any treaty stipulation 
to that effect, it may now be considered as a well es- 
tablished doctrine of international extradition that 
good faith and comity require of the nation to which 
the fugitive is surrendered that he be tried alone upon 
the specific offense for which he was surrendered, and 
that he cannot be held to answer for another and dif- 
ferent offense.’’ We have here, in respect to interna 
tional extradition, even without atreaty stipulation to 
that effect,the admission of the principle for which the 
British government contended in the correspondence 
with regard to Winslow, which was placed in the En- 
glish Extradition Act of 1870, which has been uni- 
formly asserted by the text-writers on extradition, 
which is now sustained by the preponderance of ju- 
dicial authority in this country, and which the coun- 
sel of Ham claimed to be applicable to a case of inter- 
State extradition. 

2. Judge White, while admitting this principle 
when the extradition is international, denies its appli- 
cability to a case of inter-State extradition, stating as 
follows the first of his reasons for the denial: 

“The relations between the States, as created by the 
general government, under their statws and inter- 
course were different in most material respects, civilly 
and politically, from that subsisting between separate 
and independent nations. And this difference is es- 
pecially apparent in the difference, heretofore alluded 
to, existing as to the modes of procedure in extradi- 
tion matters.” 

What the actual difference is between the States of 
the Union, and independent nations, considered re- 
latively to their status and intercourse with each 
other, Judge White does not explain, with the single 
exception of that which exists ‘“‘as to the modes of 
procedure in extradition matters.’’ This he presents 
by a lengthy quotation from the deliverance of Chief 
Justice Savage, in the Matter of Clark, 9 Wend. 212. 
The quotation however has no reference to the point 
that was before the Court of Appeals of Texas. Clark 
made no such claim as that set upin behalf of Ham. 
He simply offered to show by his own affidavit that 
the charge against him was not true; and in reply 
Chief Justice Savage said, that the actualtruth of the 
charge was not the question to be decided. Whatever 
might be requisite in the way of proof if the case were 
one of international extradition, the only question 
before the court was whether Clark was ‘properly 
charged with the guilt.’”’ If he was, that was ‘‘ suffi- 
cient’ in inter-State extradition; and hence his offer 
to show by his own affidavit that the charge was false 
was not admissible. All that was said in the passage 
quoted relates to this single point. 

The Constitution, in a case of inter-State extradi- 
tion, requires that the party should be charged with 
some specific crime; and as an indictment or an affi- 
davitis the usual American mode of charging a crime, 
and sufficient evidence of its commission to justify, in 
the case of an indictment, the arrest and commitment 
of the accused party for trial, and in the case of an affi- 
davit, the arrest and examination of this party, with a 
view to his commitment if the evidence be found suf- 
ficient, Congress saw fit to adopt this mode of pro” 
cedure incharging acrime for the purpose of arrest- 
ing and delivering an alleged fugitive from justice to 
the State demanding him for trial. leaving that State, 
after getting possession of the fugitive, to determine 
the question of his actual guilt. The fact that the 





party is charged with crime, in the way prescribed, is 
made a sufficient presumption of guilt to justify his 
arrest and surrender. 

The procedure, in international extradition, as pro- 
vided for by law and by treaty, is somewhat but not 
wholly different. The party must, by complaint on 
oath, be charged with some one or more of the crimes 
specified in the proper treaty; and when this is done, 
authority is given for his arrestand an examination of 
the charge. This examination is not a trial with a 
view to his punishment, if found guilty, but simply a 
process to ascertain whether the evidence is “ sufficient 
to sustain the charge under the provisions of the 
proper treaty or convention.’’ Rev. Stat., $5270. 

The general treaty rule, as to the sufficiency of evi- 
dence, is that it must be such “as according to the 
laws ofthe place where the fugitive or person so 
charged shall be found, would justify his apprehen- 
sion and commitment for trial if the crime or offense 
had there been committed.’’ Tbe evidence must be 
sufficient to secure precisely the same legal result that 
in inter-State extradition is secured by the charge of 
crime in the way specified. In both cases there must 
be a sufficient prima facie showing of crime to justify 
the apprehension and commitment of the accused 
party for trial; and in neither case is it necessary to 
prove the actual guilt of this party. Jnre Farez, 7 
Blatchf. 345, 358. 

Now it is undoubtedly true, that in the two forms 
of extradition, there is some difference in the pro- 
cedure; but this difference is not one that in either 
form has any relation to the question whether the 
party, if delivered up, may or may not be tried fora 
crime different from the one for which he was de- 
manded and on the charge of which he was surrendered. 
There is manifestly nothing in it to indicate, or even 
suggest, that he cannot be so tried when the extradi- 
tion is international, or that he may be, when it is in- 
ter-State. Whatever may be the truth on this sub- 
ject must depend on other considerations than such 
as grow out ofa difference of procedure in the two 
forms of extradition, especially when we remember 
that in both forms there must be a sufficient showing 
of crime to justify the apprehension and commitment 
of the accused party for trial. 

The simple charge of crime by indictment or affi- 
davit does thisin the one case; and the charge of 
crime, by complaint on oath, supplemented by an ex- 
amination at which the proper evidence appears, does 
this in the other. The result reached in both cases is 
the same, and this is a sufficient showing of crime to 
justify the apprehension and detention of the party 
for trial. We fail to see what logical connection the 
difference of procedure in the two cases has with the 
question to which Judge White was speaking. 

3. The next point relating to extradition, found in 
the deliverance of Judge White, cannot be better 
summarized than in the following words of the sylla- 
bus: 

‘‘The doctrines of international extradition in this 
respect, whether based on comity or on treaty stipula- 
tions, have no application to extradition cases arising 
between the different States of the American Union 
under theircommon Constitution, whose imperative 
mandate on this subject is founded on the mutual 
trust and confidence of the States, and guarded by the 
guaranty that each State shall secure to the citizens 
of her sister States the privileges and immunities 
she concedes to her own.” 

Here are two reasons for the opinion expressed ; and 
the first of these reasons is ‘‘founded on the mutual 
trust and confidence of the States” in each other as 
members of ‘‘the American Union under their com- 
mon Constitution,” which do not exist to the same ex- 
tent in the intercourse of nations with each other, 
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Hence as to the question whether a party, demanded 
by one State and delivered to another on the charge of 
a specific offense, could be tried for another and dif- 
ferent offense, no “ prohibition’ of such trial was in- 
terposed. The whole matter was, on the score of 
“good faith and comity,’ left ‘‘ entirely to the discre- 
tion of the State which had the right to demand him 
for any crime which he committed.” 

The general terms in which this reasoning appears 
make it difficult to see what it proves, or that it proves 
any thing. The meaning of the Constitution, either 
in its express words, or by just and fair implication, is 
not to be settled by judicial fancy-work. The rhetori- 
cal phrases, “‘ their common Constitution,” ‘‘ our com- 
mon country,’ “the mutual trust and confidence of 
the States,” ‘implicit faith and confidence,’’ and the 
like, which figure in this part of the deliverance, do 
not furnish rules for interpreting the Constitution of 
the United States. They are entirely outside of the 
extradition provision of this instrument, and supply 
no foundation on which, in the disposal of a judicia] 
case, to base a legal doctrine under it. The provision 
means just what it expressly says, and which it fairly 
implies; and this meaning is to be ascertained by a 
careful examination of the words used, rather than by 
general statements about the “American Union,” 
“ourcommon country,” and “the mutual trust and 
confidence of the States.’’ Such statements are too 
indefinite and elastic to determine any question of 
law. 

The other reason is drawn from the guaranty of the 
Constitution that “the citizens of each State shall be 
entitled to all privileges and immunities of citizens in 
the several States.”’ The difficulty with this reason i8 
that it has no application to the question that Judge 
White was considering. It is well settled that this 
provision is limited to what are called fundamental 
rights, and that in respect to these rights, it means 
that each of the States shall secure to the citizens of 
other States, when within its jurisdiction, the same 
privileges and immunities that it secures to its own 
citizens, and in this respect, and to this extent, treat 
them as if they were citizens of that State. Corfield v. 
Coryell, 4 Wash. 371, and Crandall v. Nevada, 6 Wall. 
35. 

Now plainly the question whether a party, extra 
dited from one State to another, can in the latter State 
and in consistency with the extradition provision of 
the Constitution, be tried for a different offense than 
the one for which he was extradited, does not come 
within the limits of the guaranty cited by Judge White. 
The right of exemption from such trial, if it exists at 
all, is not a fundamental right, and is not derived from 
State citizenship. The question to be determined, is 
not whether an extradited party, if tried fora crime 
other than that for which he was extradited, must in 
the process of such trial, enjoy the privileges and im- 
munities conceded by the State to its own citizens 
when trying them on criminal charges, but whether he 
can be so tried at all; and to this question the guar- 
anty referred to has no application. 

Moreover it may be, and generally is, the fact that 
the party demanded is a citizen of the State from 
which he fled, and which in the event of his delivery 
willtry him for an offense against its laws. Such a 
case clearly would not come within the meaning of 
the guaranty. 

The provision establishes no rule as to the manner 
in which a State shall deal with its own citizens; and 
hence if the extradited party be a citizen of the State 
that tries him, the guaranty will have nothing to do 
with the case. It can, at the very utmost, operate 
only on the supposition, generally not true, that this 
party is a citizen of some other State than the one that 
tries him on a criminal charge. 





There is really no argumentative force in either of 
the special reasons, assigned by Judge White, to show 
that the admitted doctrine in respect to the crime for 
which the party may be tried, when the extradition is 
international, does not apply when it is inter-State. 
The first reason is too general and indefinite to prove 
any thing; and the second has no application to the 
question that was under discussion. 

4. Judge White completes his deliverance on this 
branch of the case before the court, by citing the de- 
cision of Judge Nixon in the Matter of Noyes, 17 Alb. 
L. J. 407. in support of his view. The reasoning of 
Judge Nixon, into which we cannot here inquire, was 
very different from that of Judge White; and yet he 
came to the same conclusion. The case was therefore 
pertinent to the purpose for which it was cited, as an 
authority. 

5. The two States that are concerned with a particu- 
lar case of extradition—the one in demanding a fugi- 
tive criminal, and the other in acting upon the de- 
mavd—are the only parties to the transaction in either 
form, or at any stage. The Supreme Court of the 
United States in Taylor v. Taintor, 16 Wall. 366, 374, 
said, with reference to this point, that *‘the duty en- 
joined is several and not joint, and every governor 
acts separately and independently for himself.’ Re- 
ferring to the extradition of McGuire from the State 
of Maine, while he was under recognizance in the State 
of Connecticut to appear before a court of that State 
and answer to a criminal charge there pending against 
him, the court further said: ‘“‘ We cannot hold that 
Connecticut was in any sense a party or consenting to 
what was done in New York.” 

The extradition of McGuire was between New York 
and Maine; and with it Connecticut, though a member 
of the ‘‘American Union, and with the other States 
living under a ‘‘common Constitution,” had nothing 
to do, and the same was true of every other State of 
the Union. The fact that the States, directly con- 
cerned in the matter, were members of the ‘‘American 
Union,” and for certain purposes relating to that 
Union, were confederated together under a ‘‘common 
Constitution,’’ and for like purposes and to the same 
extent, were confederated with all the other States of 
the Union, did not, according to the Supreme Court 
of the United States, in any sense, make the other 
States parties to an extradition between New York 
and Maine. The matter concerned these States, and 
these only, and that too, as completely as if they had 
been independent and sovereign nations; and no other 
States had any power to exercise in regard to it, or 
any duty to perform, or held any relation whatever to 
it. 

6. The particular States involved in a case of extra- 
dition as the exclusive parties thereto, are not munici- 
palities created by the general government, or de- 
pendent upon it for their existeuce, but self-governing 
States exercising powers not derived from the general 
government, or even from the Constitution of the 
United States, and having defined territories within 
which these powers are operative upon the inhabi- 
tants thereof; and as such, and such only, they act, 
whether in demanding or surrendering fugitive crimi- 
nals. They exercise, through their respective chief 
magistrates, the powers of State sovereignty. Their 
relation to each other in this respect, and for this pur- 
pose, is precisely like that of two nations in similar 
circumstances, with the single exception that a pro- 
vision of the Constitution, and not that of a treaty, 
and a law of Congress for carrying the constitutional 
provision into effect, supply the rule of their action. 
They are as independent and sovereign in their action 
under this rule, as are two nations acting under the 
provisions of an extradition treaty. 

The doctrine of the Supreme Court of the United 





i tl 


THE ALBANY LAW JOURNAL. 169 








States in Kentucky v. Dennison, 24 How. 66, was that 
there is no process of Federal coercion by which a 
State governor can, upon the demand of another State 
governor, be compelled to make the delivery of a fugi- 
tive criminal. The same doctrine was stated by the 
court in Taylor v. Taintor, 16 Wall. 366, 370. The court 
said in this case: ‘‘In such cases the governor acts in 
his official character, and represents the sovereignty 
of the State in giving efficacy to the Constitution of 
the United States and the law of Congress. If he re- 
fuse, there is no means of compulsion.” 

If this be so, then no nation can be more sovereign 
and independent, when acting under an extradition 
treaty, than is a State when acting under the extra- 
dition provision of the Constitution and the law of 
Congress for its execution. The demanding State, 
through its chief executive magistrate, determines for 
itself whether it will make a demand, just as a sovereign 
nation determines for itself the same question; and so 
the State to which the demand is addressed deter- 
mines for itself, through asimilar magistrate, whether 
it will comply therewith, just asa nation determines 
the same question. There is no power anywhere to 
revise and reverse these determinations. They are an- 
alogous, and in both cases the determinations of sov- 
ereignty. 

7. The relations of the States to each other, as estab- 
lished by the Constitution of the United States, are 
not such as to create any essential difference between 
international aud inter-State extradition. Messrs. 
Justices Field, Clifford and Miller, referring in their 
dissenting opinion in Taylor v. Taintor, 16 Wall. 366, 
377, to the case of McGuire, which was a case of inter- 
State extradition, suid: ‘‘The case is not essentially 
different from the surrender of a fugitive from justice 
underatreaty.’’ Itis extradition in both cases; in 
both, for a crime; in both, the removal of the accused 
party from one jurisdiction to another, with a view to 
his trial and punishment in the latter; in both, upon 
the specific charge of crime, and for nothing else; in 
the one case, under a treaty, and in the other under a 
constitutional provision. The two extraditions, in 
their great principles and ends, are essentially similar, 
and do not so differ as to exclude the application of 
these principles from either. 

The Supreme Court of Michigan, in Matter of 
Frank Cannon, 47 Mich. 481, referred to Common- 
wealth v. Hawes, 13 Bush, 697, and to the fact that it 
was claimed in the argument that the case of Hawes, 
decided under an extradition treaty witha foreign na- 
tion, could have ‘“‘no bearing on extradition between 
States,’’ and then proceeded to say: ‘‘ Wedo not per- 
ceive any ground for the distinction. The duties of 
oue State to another are measured by law, and not by 
their mere good pleasure, and so are the rights of citi- 
zens. The disregard of domestic duties and of foreign 
duties should not be considered as different in quality, 
and where both depend on law it is impossible to find 
good reason for holding either class of obligations as 
undeserving of obedience.’’ The court regarded the 
doctrine stated by the Kentucky Court of Appeals in 
the case of Hawes as equally applicable to a case of 
inter-State extradition. 

Judge Cooley, referring to the case of Hawes, says 
in regard to inter-State extradition: ‘‘It should be 
held, as it recently has been in Kentucky, that the fu- 
gitive surrendered on one charge is exempt from trial 
upon any other.’’ Princeton Review for January, 1879, 
p. 176. 

This is the doctrine declared by the Kentucky Court 
of Appeals under the tenth article of the treaty of 1842 
with Great Britain; and the view of Judge Cooley is 
that the doctrine is equally applicable to a case of'ex- 
tradition between States under the Constitution of the 
United States. 





Judge Daniels, in Lagrave v.Case, 14 Abb. Pr. (N.S8.) 
333, said: ‘‘ In principle there is no practical difference 
between the case of a fugitive brought from a neigh- 
boring State under the Constitution and laws of the 
United States and one brought from a foreign country 
under the provisions of treaties. In each the right of 
freedom to return is precisely the same; and their im- 
plied guaranty of that right under the law is no greater 
in one case than in the other.” 

It is true that the relation of the States of the 
‘“‘American Union ”’ to each other are not in all respects 
like those of separate and independent nations to each 
other; and yet the Constitution, which is the exponent 
of their State relations, furnishes no reason why the 
principle, which in the absence of treaty stipulations 
otherwise providing limits the use of the custody 
gained by international extradition tothe specific pur- 
pose for which the extradition was asked and granted, 
should not equally apply to inter-State extradition. 
Extradition, in both cases, is essentially the same 
thing. The two States concerned in the one case are 
acting in their separate, independent and sovereign 
capacity as States, just as if they were nations, acting 
under the obligations of a treaty; and no other States 
are parties to the action, or have any thing to do with 
it, any more than if those two States were foreign na- 
tions. The Constitution of the Cuited States does not 
so consolidate or blend the several States together by 
their confederate relations to each other, or to the 
United States, as to destroy their distinct and separate 
autonomy, or make extradition between them essen- 
tially different in the powers exercised, the procedure 
adopted, or the ends to be attained from extradition 
between nations. 

Judge White, on this point, was, as we must think, 
mistaken in premise from which he reasoned, and 
hence incorrect in his conclusion. He assumed, with- 
out any explanation of the assumption, and equally 
without proof, that the relations of the States of the 
Union to each other, and those of} nations to each 
other, so differ that the doctrine as to the crime for 
which it is permissible to try an extradited party, ad- 
mitted by him when the extradition is international, 
has no application when it is inter-State. This we re- 
gard as a false assumption. 

8. The Constitution contains only one provision in 
relation to the extradition of fugitive criminals, and 
this declares that ‘‘a person charged in any State with 
treason, felony or other crime, who shall flee from jus- 
tice and be found in another State, shall on demand of 
the executive authority of the State from which he 
fled, be delivered up, to be removed to the State hav- 
ing jurisdiction of the crime.’’ There is here no dec- | 
laration, that in express words, either affirmatively or 
negatively, determines the question whether the fugi- 
tive criminal, being delivered up by one State to 
another on the charge of a specific crime, may or may 
not by the latter State be tried for another and wholly 
different crime. Sucha trial is not expressly permit- 
ted or prohibited. 

Is this question then answered by a just and fair im- 
plication from the words used? Such we think to be 
the fact; and if so, this is as decisive as if the idea 
were in express words. 

The vital point sought to be gained by extradition is 
to get the party back into the State from which he 
fled, that he might be there tried for the crime charged 
against him, and if convicted, punished for the same. 
This can be done only by the consent and action of the 
State to which he has fled, and in which he is found. 
This consent, with the necessary co-operative action, 
as provided for by the Constitution and the law, is to 
be given in the presence of certain specified facts as 
conditions precedent, one of which is the charge of a 
specific crime against the party demanded. The de- 
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livering State, when these conditions are present, in- 
cluding the charge of a specific crime, is required to 
withdraw from one of its inhabitants, otherwise enti- 
tled to the protection of its laws, the right of peaceful 
and unmolested domicile therein, and hand him over 
to another jurisdiction for the purpose, and for that 
only, specified in the proceedings. The charge of a 
specific crime fixes and defines this purpose, as made 
known by the demanding to the delivering State; and 
this specific crime is not any crime, but a particular 
crime, definitely stated in its material facts. 

Such, in a word, is the Constitution and the law in 
relation to inter-State extradition; and nothing can 
well be a clearer implication than that the purpose, in 
the charge of a specific crime, declared beforehand by 
one State to another as the reason for the extradition 
sought, should rule and limit the use of the custody 
gained in this way, and hence that a State, having 
asked forthe surrender of the accused party on one 
charge, should not, having obtained the surrender, 
proceed to deal with him on a different charge. Judge 
White admits this doctrine when the extradition is in- 
ternational; and there is no reason in the Constitu- 
tion, and as we have seen, no reason in the relation of 
the States to each other, why the doctrine is not 
equally applicable when the extradition is inter-State. 
To take advantage of the enforced presence and pos- 
session of the party extradited, for another and differ- 
ent purpose than the one avowed in the proceedings, is 
a falsification of the purpose professed at the time of 
the demand and surrender, and assumed by the deliv- 
ering State to be professed in good faith, and is, in 
fact, such an abuse of the remedy as to be in practical 
effect a violation of the Constitution. Judge Cooley 
calls it ‘‘a gross abuse of the constitutional com- 
pact.” 

The fact that such a course is not, in express words, 
prohibited by the Constitution, by no means implies 
that it is permissible or consistent with that instru- 
ment. If it be inconsistent with what the Constitu- 
tion naturally and fairly implies, that is as authorita- 
tive as an express prohibition. The tenth article of 
the treaty of 1842 with Great Britain does not ex- 
pressly declare that the party extradited under it 
shall be tried only for the crime for which he was ex- 
tradited; and yet the Kentucky Court of Appeals, in 
Commonwealth v. Hawes, 13 Bush, 697, held that 
this doctrine was implied in thetreaty. A similar 
view was taken by Judge Hoffman in United States 
v. Watts, 14 Fed. Rep. 120. and by the Supreme Court 
of Ohio in State v. Vanderpool and Jones, 16 Chicago 
Legal News, 34, or 4 Ohio Law Journal, 187. 

Substantially the same method of reasoning by 
which a negative implication was drawn from the 
treaty of 1842 with Great Britain would, if applied to 
the extradition provision of the Constitution, lead to 
the same result. The conclusion arises as naturally 
from the latter as it does from the former. The fact 
that the State or the nation, as the case may be, de- 
mands and secures a fugitive from justice for a speci- 
fied purpose set forth in the extradition proceedings, 
and for that only, carries upon its face the distinct im- 
plication that such State or nation, in the absence of 
an express provision otherwise declaring, should con- 
fine its jurisdiction over the party extradited to the 
purpose thus specified, and should not take advantage 
of a custody gained in this way to secure other and 
different purposes. Thisis one of the fundamental 
doctrines of extradition, and is no more than is re- 
quired by honesty and good faith between States and 
nations, and is moreover just as applicable to the States 
of the Union as it is to nations, 

SAMUEL T. SPEAR. 








PARTNERSHIP — COMPROMISE — RECEIVER. 
UNITED STATES CIRCUIT COURT, E. D. VIRGINIA, 
JULY, 1884, 


Fink v. PATTERSON.* 


An insolvent firm offers by circular letter te its cred- 
itors to pay fifty per cent of their debts, and agrees 
in the same circular to make no preferences. Many cred- 
itors accept the offer. It subsequently continues business 
at large expense, postpones the execution of this compro- 
mise for an indefinite period until all the creditors accept, 
and pays many of the debts in full, thereby making pref- 
erences. 

Held, equity has jurisdiction on bill filed to appoint a receiver 
and take possession of the firm assets and administer 
them for the benefit of the creditors; and this can be 
done in Virginia by a creditors’ bill, without previously 
obtaining judgments at law. 


|* equity. The facts are stated in the opinion. 


Coke & Pickrell, for plaintiffs. 
Friend & Davis, for defendants. 


HuGues, J. The principal facts of this case, as 
shown by the papers and proofs now before the court, 
are as follows: 

The defendants are grocers in Petersburgh. They 
have been carrying on their business since 1878. They 
put no capital in it. They began with a stock of goods 
worth about $4,000, and owed for it about $6,000. Their 
business has not been profitable. They have made 
nothing but their personal expenses. By the first of 
June, 1884, they became insolvent, and their business 
paper went to protest. Thereupon they consulted 
legal counsel as to the course best to be pursued. 
These advised an assignment in liquidation. They did 
not adopt this advice. They took counsel of mercan- 
tile friends in Pittsburgh, expressing a wish to go on 
with their business as the best method of liquidating 
their affairs. They determined to go on with it for 
this purpose. They accordingly drew up a scheme for 
compounding with their creditors, framed on the basis 
of paying fifty percent. This was approved and ac- 
cepted by most of their Petersburgh creditors. They 
then proposed this scheme to their creditors in gen- 
eral, embodying it in a circular letter, which was 
mailed to the non-residents. The circular was as fol- 
lows: 

‘* PETERSBURGH, 18th June, 1884. 
“To —— 

‘* DEAR SIR: 

‘We owe by bills payable and open ac- 

counts 

“Our assets are stock in hand, bills re- 

ceivable, and open accounts that we 
consider good 


$26,552 19 


14,156 81 


“We offer toour creditors fifty cents in the dollar, 
to be paid as follows: Twenty cents in the dollar, first 
November, 1884; twenty cents in the dollar on the 
first March, 1885; and ten cents in the dollar in cash 
as soon as our banks begin to discount paper, which 
we believe will be in avery few days. The deferred 
payments to carry interest at the rate of six per cent 
perannum. We make no preferences, but make the 
same proposition to all. Please let us hear from you 
at as early a date as practicable. 

Yours truly, 
“ PATTERSON, MADISON & Co.” 


Meanwhile, and until the 8th of July, their business 
went on as before, except that they discharged two 
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necessary to fill orders, buying both for cash and on 
credit. They continued to collect and sell, and they 
paid some of their debtsin full. More than a majority 
of their non-resident creditors answered, accepting 
their proposition of compromise; afew of them ac- 
cepting absolutely, but most of them in a form more or 
less qualified and conditional. The complainants and 
one or two other creditors refused to accept. In the 
course of ashort time their proposition for compro- 
mise, after its acceptance as aforesaid, assumed fea- 
tures not contained and expressed in the circular of 
June the 18th. Those features were—-First, that in or- 
der to its being obligatory on the defendants all cred- 
itors must accept it; second, that the creditors accept- 
ing must release that portion of their claims not pro- 
vided to be paid; third, that the proposition would be 
kept open, if necessary, until October, 1884; and, 
fourth, some of their creditors had been, and others 
would be, paid in full. 

The books of the concern show that the condition of 
the business is worse than is represented by the circu- 
lar letter. | infer that the assets will not realize $10,000. 
It seems too, as already indicated,that after the propo- 
sition of compromise was made, and after its accept- 
ance by many of the creditors was given, the defend- 
ants paid off a portion, more or less considerable, of 
their obligations in full in cash. The statement of 
their answer on this subject is as follows: ‘“ We re- 
served from the assets a sum sufficient to pay certain 
confidential debts of the firm which stood upon the 
highest ground of personal honor and obligation; 
most, if not all, of which have since matured and been 
paid out of the fund so reserved and set aside.” There 
is no statement or indication in the answer of what the 
amount of the fund was which they so reserved and 
used, or of the amount of these obligations of honor. 
These must be gathered from the books. The answer 
further recites that one of defendants’ counsel said to 
one of the complainants in this cause, before the suit 
was brought, in answer to an inquiry as to what se- 
curity the creditors who accepted the compromise 
would have for the payment of the fifty per cent prom- 
ised, that if the compromise was made with any of the 
creditors, and any other creditor should institute pro- 
ceedings to obstruct the settlement and prevent the 
payment, he would advise the firm to prefer the par- 
ties who accepted for the amount due by the compro- 
mise. This conversation was not known to defend- 
ants untilafter the filing of the bill in this cause, and 
the counsel who made the statement did not know at 
the time thatin their offer of compromise defendants 
required that all creditors should accept. One of the 
creditors of the firm, John Pickrell, avers as follows 
in an affidavit filed: “In aconversation he had with 
Patterson and Madison on the first of July, chiefly 
with the former, ‘‘ they positively refused to make an 
assigument. The affiant assured them that there could 
be no doubt but that all their creditors would accept 
it, aud release the balance of theirclaims, and that all 
that was wanted was a devotion of their assets to the 
payment of their liabilities. This they refused to do 
positively. Affiant then pressed them to name some 
time within which their offer of compromise (which 
was expressly not to be binding until all the creditors 
signed) should be accepted or rejected. This also 
they refused to do, stating that none of their creditors 
could obtain judgment against them until October, 
and that they would do nothing until that time; and 
that they would, unless all the creditors should come 
in before, hold the negotiations open until October. 
The impression left on the mind of affiant from this 
conversation is strong that if any of their creditors 
should eventually force them by suit to makean as- 


clerks, and made purchases of only such goods as were 








signment, such creditor, would be left out or post- 
poned to the other creditors.” 

In a letter to F. E. Patrick, one of their accepting 
creditors, defendants wrote on the 3d of July, 1884: 

“Your letter accepting our offer of compromise was 
duly received, and we did not reply, hoping to hear 
promptly from all of the creditors, when we would at 
once be able to comply with our proposition. We have 
the acceptance of the majority, both in number and 
amount of money due, and think some are waiting for 
the maturity of our paper that they hold, before writ- 
ing. We think in the course of two or three weeks, at 
furthest, we will have the compliance of all. 

“Those of our creditors who have signified their 
agreement to our proposition may be assured that 
their interest shall not suffer in any event. Judgment 
cannot be had against us till late in October, and by 
that time, by our plan, all will receive thirty per 
cent of the debt; and to makean assignment now 
we do not believe they, the creditors, would ever get 
that much.” 

The business went on till the 8th instant, when the 
marshal of this court, under an order issued on the 
evening before, took possessiou of the goods in trade, 
premises, books and papers of the defendants. The 
order contained a rule upon the defendants to show 
cause onjthe 10th instant why a receiver should not be 
appointed, and why the usual preliminary injunction 
against interference with the effects of the firm should 
not be granted. 

I am now to pass upon the motion for an injunction 
and a receiver. 

The case isin its facts a novel and peculiar one. I 
do not know any case like it in the reports. Most of 
the creditors who have accepted the proposition of com 
promise have but small amounts involved. The proofs 
seem to show that the complainants in this suit are the 
largest of the creditors. Their claim is for $2,167; and 
the debt is acknowledged to be due by the defendants 
in their answer. This indebtedness was incurred 
within ninety days before the suspension, and the 
books show that as much as $20,000 was received by 
defendants in a short period before and after their 
failure. 

The billcomplains that the defendants refuse to 
make assignment of their effects for the payment of 
their creditors; that the firm have no credit, and are 
still going on with a feeble and crippled business, con- 
suming by expenses the fund out of which creditors 
must be paid; that defendants announce their pur- 
pose thus to continue their business until October if 
necessary; and that the only redress of creditors 
against this waste of the fund on which they must ex- 
clusively rely for payment is ina court of equity, by 
means of the appointment of a receiver and an injune- 
tion. They bring their bill therefore, and pray that 
through the instrumentality of a receiver the effects of 
the defendants may be sold, the debits due them col- 
lected, and that the fund so arising may be applied 
pro rata to the payment of all creditors. 

From and after the acceptance by any creditors of 
the proposition for compromise made by the defend- 
ants on the 18th of June, 1854, all the assets of the 
firm, including property and choses in action, became 
a trust fund expressly dedicated to the payment, with- 
out preferences, of the fifty per cent of debts promised 
by the circular letter. Offering no indorsements, tend- 
ering no security, insolvent themselves, their proposi- 
tion could be nothing else than a dedication of their 
assets to the fulfillment of the terms of the composi- 
tion. By accepting, the creditors contracted to re- 
ceive fifty per cent in full discharge of their claims. 
What was the consideration given by the defendants 
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for this agreement but the devotion of their assets to 
the payment of the fifty per cent? 

It is a well-established law that partnership assets 
are, in the eye of equity, a trust fund for the payment 
of partnership debts. Being a trust fund, creditors 
have a right by proceedings in equity to subject it to 
the purposes of the trust. There is a good deal of 
learning in the books to the effect that creditors at 
large have not a direct lien upon this fund; but that 
their lien must be worked out through the equity of 
the individual partners, and availed of by derivative 
process. 

However this may be in ordinary cases, the present 
case is one in which this implied character of a trust 
fund is made positive by an express dedication of their 
assets, by the partnership firm, in their proposition for 
compromise, to the payment of creditors pro rata. It 
is true that this dedication is open to impeachment 
on grounds about to be stated; but it is nevertheless 
true that as to the defendants themselves it is valid 
and binding, and they are estopped from objecting to 
the defects of the dedication. 

The law is well settled that an insolvent partnership 
may convey its whole property for the payment of its 
debts, giving preferences among creditors if they 
choose; and moreover if the partners convey all their 
property for this purpose they have aright to insert a 
clause requiring a release from the creditors of the 
portion of their claims not paid. Such a clause will 
not vitiate the assigument. Gordon v. Cannon, 18 
Gratt. 387. 

In the absence of a bankruptcy law such a deed is 
just as unassailable in a Federal as in a State court, 
and would be unimpeachable in this court. The de- 
fendants in this case however did not make such an 
assignment. Nor did they do the next best thing to 
making an assignment; namely, they did not go on 
with their business, avoiding complications of every 
sort. Discarding professional advice, they took coun- 
sel from the street; and of their own heads, and with- 
out the aid of legal counsel, they drew up a proposal 
for a compromise, without preferences, and presented 
it to their creditors, a majority of whom,conciliated by 
the stipulation that it should be without any prefer- 
ences, promptly accepted its terms; many of them 
presuming no doubt that a deed of assignment would 
be made, carrying its provisions into effect. But it 
afterward transpired that the defendants would not 
hold themselves bound by their proposal unless, before 
some unnamed date, all the creditors should accept; 
and unless in accepting the creditors should release 
the portion oftheir claims not provided for in the 
proposition. Creditors were also in course of time in- 
formed that negotiations would be held open if neces- 
sary until October, 1884. It is now stated that prefer 
ences have been given. Creditors have also discov- 
ered that until all have signed the composition defend- 
ants are going on and intend to go on with their busi- 
ness, receiving moneys, selling off stock in trade, in- 
curring new debts, and paying out cash at their own 
discretion, fearless of the courts, until October. 

The question is whether this is a course of proceed- 
ing that a court of equity must needs sanction. If de- 
fendants had made a deed conveying to a trustee their 
stock of goods for the benefit of creditors, and had in- 
serted in the deed a provision that they should remain 
in possession and continue the business as it was car- 
ried on before the deed, until default should be made 
in paying any of the debts secured, the law of the land 
declares that such a deed would have been fraudulent 
and void. Addington v. Etheridge, 12 Gratt. 436. Yet 
these defendants, after dedicating their property to 
the payment of their debts, went on to do, without 
making a deed, precisely what, if they had made one, 
would have been pronounced fraudulent. 





Again a debtor may require of creditors a release 
from that part of their claims not provided for in a 
deed of assignment, if he conveys in the deed all his 
property; and if in the deed he gives the creditors all 
the information in regard to his condition which they 
ought to have in order to determine whether or not 
to accept the terms of the deed and to release what it 
does not provide for. Unless a deed requiring such a 
release does this the law pronounces it invalid and 
void. Gordon v. Cannon, 18 Gratt. 388. The defend- 
ants did not make a deed; but while giving out by 
their circular letter that they were dedicating all their 
assets to the purposes of the compromise, they 
now themselves say in their answer that they with- 
held a considerable amount of money in cash, and 
paid off various debts of honor in full. Instead of im- 
parting this information in their circular of June 18th 
to their creditors, they withheld it from them, stating 
that they gave no preferences. Here again they did 
without executing a deed, what, if they had done it in 
executing one, would have rendered the deed fraudu- 
lent and void. The statement of their condition in 
the circular letter, instead of imparting true infor- 
mation to the creditors, not only suppressed the fact 
just alluded to, but was otherwise exceedingly decep- 
tive. Most probably this latter deception was not in- 
tentional. Debtors usually victimize themselves 
more than their creditors in their estimates of their 
own pecuniary condition. The real fact was that the 
defendants were too far gone in irretrievable insol- 
vency to have honestly continued their business. 
Every sale they have since made, every dollar they 
have since paid out, has been more or less prejudicial 
to the interests, and has been positively violative of 
the rights of their creditors. When goods in trade 
are once dedicated to the payment of creditors; when 
the character of a positive and express trust is once 
imparted to assets by the debtor's act, whether by 
deed or otherwise, then any dealing thereafter with 
them by the debtor is improper in itself and fraudu- 
lent in the eye of the law. 

Here was the case of a firm hopelessly insolvent— 
insolvent beyond their own belief, and beyond the 
representations they made to creditors in proposing a 
composition. Here was the case of a firm making a 
proposition of compromise without preferences, which 
implied, and from which the law presumed that they 
were offering to dedicate all their effects to its fulfill- 
ment, yet withholding large cash means, and paying 
off in full with this cash a portion of their creditors, 
after most of the others had accepted their proposition 
which promised no preferences, aud while it was pend- 
ing for the acceptance of the rest. Here was the case 
of a firm, which after dedicating and being presumed 
by law to have dedicated all their effects as a trust fund 
to the payment of all their debts pro rata, yet going 
on with the business as if the property was still their 
own, paying off debts in full, and subjecting an ex- 
ceeding!y perishable trust fund to the hazards and 
losses of a business which had brought them while in 
good credit to hopeless bankruptcy. 

On the case thus presented to the court the crucial 
question is whether equity has any remedy for sucha 
state of things. The complainants in this cause are 
the largest creditors of the defendants. The proposi- 
tion of June 18, 1884, is still open to their acceptance. 
They would be willing to accept if any security were 
offered that the promise to pay fifty per cent would be 
fulfilled. In the absence of such security they would 
still be willing to accept, if by deed of assignment the 
assets of the defendants were set apart out of the con- 
trol of defendants and appropriated to the payment of 
the claims of creditors. They complain that they are 
secured in neither of these forms; and they pray for 
an injunction and the appointment ofa receiver as the 
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only means left of intercepting these funds from waste 
and dissipation, and of securing them for distribution 
pro rata among creditors. 

The bill in this case is addressed to the condition of 
things which has been described. It is nota bill such 
as a creditor usually filesin his own interest for setting 
aside an assignment on the ground that it was made 
to hinder, delay, and defraud creditors. In almost all 
the States of the Union a bill for that purpose can 
only be brought by a creditor who has obtained a 
judgment or decree for his claim. In such a case the 
grantee in the deed complained of has alien by force 
of his deed, and the courts refuse to allow this deed to 
be assailed except by a creditor whose claim is equally 
aswell authenticated. This creditor is required to 
have established a lien, and to show that he is without 
power to make it good, before assailing the deed of his 
debtor. His billis ‘tin execution” of his judgment or 
decree. Even suchacreditor is not permitted to set 
aside the deed except upon proof not only that it is 
fraudulent, but that the grantee had notice of the 
fraud at the time of receiving it. If he can show these 
facts, then the creditor, in the decree setting aside the 
deed, is paid his full claim out of the property fraudu- 
lently converted in preference to other creditors. I 
fully concur in all the propositions of law announced 
by counsel for defendants in respect to bills of this 
character brought by individual creditors, in their in- 
dividual interest, praying relief for themselves indi- 
vidually. As against such creditors the assignment of 
a debtor is good, whether giving preferences or not, if 
made bona fide, and if free from provisions from which 
the law in its policy presumes fraud. 

But inthe present case the creditor asserts no in- 
dividual lien, claims no individual preference, and 
sues forall creditors. It is a creditors’ bill, sometimes 
called an omnibus bill, beinga bill for all. It is not 
directed at property alone, or property fraudulently 
appropriated within the purview of the statute of 
Elizabeth ; but it is directed at all the assets of the de- 
fendants, as well that existing in the form of tangible 
property as that in the form of open accounts, notes 
due, and choses in action generally, for the ingather- 
ing of which a receiver is necessary. Mr. Wait, citing 
abundant authority, says of such a bill: 

“Tt may be asked in what respects a creditors’ bill 
differs from an ordinary bill in equity prosecuted to 
cancel a covinous conveyance. The answer is that 
the creditors’ bill is broader and more effectual in its 
operation and results. The ordinary bill in equity is 
generally brought to unravel some particular transac- 
tion and to annul some particular conveyance. A 
creditors’ bill is, on the other hand, usually in the na- 
ture of a bill of discovery, and more extended in its 
results; not only does it reach property described 
therein, but by means of this remedy every species of 
assets and even debts due the debtor, of which the 
creditor knows nothing, may be reached through the 
instrumentality of areceiver and applied to the claim.” 
Wait Fraud. Conv. 103, 104, and note. 

In 2 Barb. Ch. Pr. 149 (a work written under the eye 
and under the correcting hand of Chancellor Wal. 
worth, and as useful as authoritative), the author de- 
scribes a creditors’ bill as ‘‘a suit brought for the ad- 
ministration of assets, to reach property fraudulently 
disposed of, etc. The bill in such cases is filed in be. 
half of the complainant and all others standing in a 
similar relation, who may come in under such bill, and 
the decree to de made. It may be filed by simple con- 
tract creditors, and does not require a judgment to 
have been obtained.” 

Itis true that creditors’ bills are usually employed to 
settle up decedent or other estates, and to prevent a 
multiplicity of suits by creditors,each eager to establish 
by suit a priority of lien upon the assets out of which 


he is to be paid. But there is no principle of equity 
which confines these suits to any one class of cases. 
As society advances, and its methods of business un- 
dergo change,equity will adapt its relief to the changed 
condition of thiugs. This isan old principle of equity. 
Indeed equity jurisprudence originated in the neces- 
sity of applying new remedies to evils previously un- 
known to the law. 

The case we are now dealing with is novel and pe- 
culiar; but the present proceeding is as old as equity 
itself. This is not a bill to set aside adeed. It is true 
that the dedication of assets which has been mentioned 
is objectionable in the particulars I have heretofore 
described; and this bill may be considered as one 
brought under section 2 of chapter 175 of the Code of 
Virginia to set it aside, that provision of the Code al- 
lowing bills of the sort to be brought by creditors who 
have not obtained judgment or decree, and have not 
established specific liens. But while in this view of 
the case I feel perfectly safe on the score of jurisdic- 
tion, I prefer to regard the present bill as a creditors’ 
billof the kind described by the text writers,Mr. Wait 
and Mr. Barbour. 

It was such a bill as this that was filed in the case of 
Finney v. Bennett, 27 Grat. 365. The assets there ad- 
ministered were those of an insolvent bank owing sev- 
eral classes of creditors. The case was decided in Cir- 
cuit Court by Judge Wingfield, who in answer to ob- 
jectious of jurisdiction similar to those urged in the 
case at bar, delivered an opinion which was adopted 
as its own by the Supreme Court of Appeals of Virginia 
when the case was taken there. He assimilated the 
suit to a creditors’ bill brought against the estate ofa 
decedent insolvent debtor in the hands of his personal 
representative. If creditors were left to sue individu- 
ally, each would obtain a preference, to be paid in full 
according to the dates of their respective judgments, a 
few getting their whole debt, many getting nothing at 
all. The object of the bill was to prevent such a scram- 
ble and to secure a pro rata distribution toall. The 
court said: 

‘‘But it may be objected thereis no precedent for 
such acase. Concede this. Yet it does not follow 
that when a case arises which comes within the princi- 
ples of its Constitution and ordinary jurisdiction, the 
court ought not to take cognizance of it because it isa 
new case and not to be found in the reports. * * * 
An eminent recent chancellor of England has declared 
that ‘it is the duty of every court of equity to adapt 
its practice and course of proceedings, as far as possi- 
ble, to the existing state of society; and to apply its 
jurisdiction to all new cases, which from the progress 
daily making in the affairs of men must certainly 
arise.’ Lord Cottingham (Zaylor v. Salmon, 4 Mylne 
& ©. 141.” 

The Supreme Court of Appeals of Virginia expressed 
its entire concurrence in this opinion, and adopted it 
as its own, adding: ‘‘ What more suitable case could 
there be for a creditors’ bill, and the application of the 
rule of equity, that ‘equality is equity?’ If there be 
no case directly in point, it is the province of a court 
of equity to provide suitable and adequate remedy for 
such a case;’’ and the court repeated the quotation 
from Lord Cottingham. It also cited Ogilvie v. Knox 
Ins. Co., 22 How. 380, in which the United States Su- 
preme Court held that a court of equity may, at the 
suggestion of creditors that a corporation is insolvent, 
administer its assets by a receiver, and thus collect all 
subscriptions or debts due the corporation. 

We are not therefore without precedent for the pres- 
eut suit. This is not merely a creditors’ bill praying 
injunction, receiver, and payment of all creditors pro 
rata, but is, as to complainants, a bill founded upon a 
particular equity entitling them to a standing in court. 





The bill would have been the same as many others 
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with which the courts are every day occupied, if the 
defendants had done by deed what they are doing 
without deed. If in the case of a deed the court would 
have interposed to prevent the acts of defendant, how 
can it be contended that the mere absence of a deed 
deprives it of jurisdiction and divests complainants of 
a redress which a court of equity only can give? It is 
an old principle that acourt of equity will interpose 
to prevent what it would afterward undo. Roberts 
Fraud. Cony. 520. If defendants, by doing without 
making a deed what equity would undo if a deed had 
been made, can thereby deprive equity of jurisdiction, 
then creditors would be at the mercy of fraudulent 
debtors, and the courts would be set at defiance. 
Aside from this view, complainants have special equi- 
ties in this case. They are the largest creditors of de- 
fendants. They have no security that if they accept 
the proposition of compromise, which they are’ willing 
to do, its terms will be complied with. Defendants 
offer, and 1 presume can give, no security, either in 
the persons of indorsers or in any other form, that 
they will fulfill their part of the compromise. Not- 
withstanding this inability, they are themselves ad- 
ministering the assets which they have dedicated to 
their creditors, and in a manner necessarily involving 
waste, and incompatible with the purposes of the trust. 
They offer, and I presume can give, no bond for prop- 
erly administering these trust assets. There is but 
one mode in which complainants can insure the appli- 
cation of these assets to the purposesof the trust im- 
posed upon them, and that is by the intervention of 
the court through the instrumentality of a receiver 
and an injunction. This is what they ask. Is not the 
court bound to give them the security of a responsi- 
ble and judicial administration of the trust fund? 

It is laid down as a general principle that if a trustee 
becomes insolvent and compounds with his creditors 
he may be removed; and this is on the ground that 
the cestui que trust hasa right to have the trust ad- 
ministered by responsible trustees. 1 Perry Trusts, § 
279. Aman who has acommon interest with others 
in a trust fund or trust estate is entitled to sue on be- 
half of himself and others for the protection of the 
property by injunction, when the property is in the 
hands of an insolvent. Kerr Inj., citing Scott v. 
Becher, 4 Price, 346. When the act complained of 
would, if done, be irremediable, the court will inter- 
fere asa matter of course, and take property out of 
the hands of irresponsible parties misapplying it. A 
bill will lie and injunction be granted in the case of a 
surviving partner who is embarrassed and is misapply~ 
ing the funds, to restrain him from disposing of the 
assets. Hartz v. Schrader,8 Ves. 318 In this case 
the injunction was given but a receiver refused. In 
the similar case of Read v. Bowers, 4 Brown Ch. 441, 
an injunction was granted anda receiver appointed. 
There was no question of the jurisdiction of equity to 
interfere in either case. 

On the whole I have no doubt of the power of the 
court to entertain this bill, and to grant the relief for 
which it prays. I think also there is necessity for the 
intervention of the court in this matter by granting a 
preliminary injunction, and by appointing a receiver; 
and I decree. 


—_——_—__—_ 


STATUTE OF FRAUDS—~MEMORANDUM. 


NEW YORK COURT OF APPEALS, NOV. 25, 1884. 
DRAKE V. SEAMAN. 
The effect of the amendment of the provision of the stat- 
ute of frauds, declaring certain contracts invalid un- 
less in writing (act of 1863, ch. 464) which struck out the 





clause requiring the consideration requiring the consid- 
eration to be expressed in writing, was not to destroy or 
annul the requirement that the writing must contain all 
the substantial and material terms of the contract. The 
writing, so far as the same is executory, must still show 
on its face what the whole agreement is. 

E. N. Bank v. Kauffman, 93 N. Y. 273, distinguished. 


PPEAL from order of the General Term, in the 
Second Department, reversing a judgment in fa- 
vor of plaintiff, entered upon the report of a referee. 
This action was brought to recover damages for al- 
leged breach of the contract of employment. 
Defendants were manufacturers of milk cans, doing 
business under the name of *‘ Iron-Clad Can Co.” In 
January, 1875, the parties entered into negotiations, 
which resulted in an oral agreement that plaintiff 
would enter into defendants’ employ as a salesman, 
and serve in that capacity for three years. Defendant 
Shepard thereupon wrote the following memorandum, 
which he gave to plaintiff: 





‘(Preserve this.) 

Memorandum Iron-Clad Can Co. 

‘““Two thousand dollars for first year. 

“Two thousand and five hundred dollars for the 
second year sure, and provided the increased sales 
shall warrant it, he is to have $3,000. 

‘Third year in proportion to business as above. 

**TRON-CLAD CAN Co., 
“ H. W. SHEPARD.” 


The plaintiff took the memorandum home, and on 
Tuesday following wrote and mailed to the defendants 
a letter in the following words: 


“Urica, Jan. 12, 1875. 
* Tron-Clad Can Co., or H. W. Shepard: 

“*T accept your proposition of the 9thinst., and will 
ve in New York on Monday next to commence opera- 
tions. 

“JOHN DRAKE.” 

Plaintiff went to work under the contract, and con- 
tinued in defendants’ employ until about January, 
1878, when they refused to employ him or to pay him. 
Plaintiff tendered his services, and remained ready 
and willing to perform them during the year. 


M. M. Waters, for appellant. 
Samuel Hand, for respondents. 


Fincu, J. The court below has defeated the plaint- 
iff upon the ground that his cause of action rested 
upon a contract which, by its terms, was not to be 
performed within one year, and which was rendered 
void by the statute of frauds for the want of a suffi- 
cient note or memorandum. That determination is 
challenged on this appeal, and it is contended on be- 
half of the appellant that the memorandum was suffi- 
cieut, for the double reason that no integral or mate- 
rial part of the agreement was omitted, but if it was, 
the omission was only of the consideration, which un- 
der the statute no longer needs to be expressed. It 
will be convenient to consider the last proposition 
first, since if it is sound it determines this appeal. 

Before the Revised Statutes went into effect the con- 
sideration of an agreement within the statute of frauds 
was required to be stated in the memorandum. 

In the early case of Wain v. Walters, 5 East, 10, this 
was put upon the ground of a distinction between the 
word “agreement” and the word ‘‘ promise’’ as used 
in the statute; but later upon the proposition that the 
memorandum should contain within itself all the ele- 
meuts of a complete cause of action without the need 
of resort to parol evidence. Saunders v. Wakefield, 4 
Barn. & Ald. 595. Thereafter the conrts in this State 
admitted and enforced that rule (Sears v. Brink,3 
Johns. 211; Kerr v. Shaw, 13 id. 236), but held the 
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memorandum sufficient if its language so indicated 
the consideration that it could be argued out or in- 
ferred, and very much of nice criticism and narrow 
distinction followed as a result. Rogers v. Kneeland, 
10 Wend. 251; 13 id. 114. The Revised Statutes sought 
to remedy the difficulty by an amendment requiring 
the consideration to be expressed, but the question 
whether in each case it was expressed, or what was a 
sufficient expression, led to renewed and continual 
litigation. It was soon held that the words “for 
value received *’ were enough to satisfy the require- 
ment (Miller v. Cook, 23 N. Y. 495), and in 1863 the 
Legislature struck out the clause, and restored the 
section to its old form. 

But in all the current of authority in this State pre 
vious to the final amendment, it was steadily ruled 
that the memorandum must contain the whole agree- 
ment, and all its material terms and conditions, not 
indeed in detailand with absolute precision, but sub- 
stantially, and so that one reading the memorandum 
could understand from that what the agreement really 
was. 

In Wright v. Weeks, 25 N. Y. 159, which preceded 
the amendment of 1863 but a few years, that doctrine 
was declared in very strong terms, and as decidedly 
settled. But the change of 1863 has given rise toanew 
question, and bred in the courts a wide difference of 
opinion. 

In Speyers v. Lambert, 6 Abb. (N. 8.) 309, the Gen- 
eral Term of the Superior Court held that the effect of 
striking out the claus@requiring the consideration to 
be expressed was not merely to restore the law as it 
was before the words were inserted ; that is to say,that 
the consideration must appear in the agreement, but 
might be argued out or inferred from its terms; but 
togo further than that, and make wholly and entirely 
unnecessary any statement of the consideration at 
all. That was said however in acase where the con- 
sideration was rendered at the moment in which the 
contract took effect, so that such contract was execu- 
tory upon one side only, and not upon both. 

The exact contrary of this construction was held in 
Castle v. Beardsley, 10 Hun, 343, and the remark of 
Bingham in his work on Contracts for the Sale of Real 
Property (363) was cited with approval, that ‘it is cer- 
tainly a singular way of construing a statute that has 
been once amended, and then again amended by strik- 
ing out the amendment, to mean something different 
from what it did before it was amended at all.” 

What was said in Evansville National Bank v. Kauff- 
man, 93 N. Y. 273, was not intended at all to decide 
the question upon which the courts have thus differed. 
The guaranty there was special, and without consid- 
eration in fact, and the question now under discussion 
was not before the court. Very early it was doubted 
whether the amendment of 1830 at all changed the law 
(Church v. Brown, 21 N. Y. 331, per Comstock, J.), 
and it is extremely difficult to answer the logic of the 
doubt. In that view of the subject neither amend- 
ment changed the law, and the presence or absence of 
the omitted clause was alike immaterial. But if the 
amendment of 1830 worked any change, it was more 
than this: that the consideration should no longer be 
implied from the language of the instrument, but 
should be expressed in it. Brewster v. Silence, 8N. Y. 
413. And the subsequent omissions of the inserted 
clause would seem only to indicate a legislative intent 
not to require a definite expression of consideration, 
and leave the contract good if one could be implied or 
inferred from its terms. Reed Stat. Frauds, § 423. 
But whatever else may be said of the amendment of 
1863, we are quite sure that it cannot be understood to 
destroy and annul the requirement that the note or 
memorandum must contain all the substantial and 





material terms of the contract between the parties. It 
must show on its face what the whole agreement is so 
far as the same is executory and remains to be per- 
formed, and rests upon unfulfilled promise. 

Down to the amendment of 1863 no case wandered 
from that rule, so far as we have been able to discover; 
and since that date it has been restated and euforced 
in this court. 

In Newbery v. Wall, 65 N. Y. 484, a letter admitting 
the purchase of goods by the writer from the person 
to whom it was written was held to be an insufficient 
note or memorandum, because it did not ‘‘ express any 
consideration or terms of the purchase,” ‘*‘and it is 
impossible to say from the contents of the letter what 
the contract in fact was.” 

And again in Stone v. Browning, 68 N. Y. 604, Ra- 
pallo, J., said of a similar letter admitting the agree- 
ment to purchase: ‘‘ It does not state the price or any 
of the terms of the contract. These deficiencies can- 
not be supplied by oral evidence. All the essential 
parts of the contract must be evidenced by the writ- 
ing.’’ Now those essential parts cannot be omitted, 
because in addition to constituting such material ele- 
ments, they constitute also a consideration of the con- 
tract. The agreement of the defendant in this case 
was not merely to pay so much money to plaintiff. It 
was to pay him that money for his services as sales- 
man to be thereafter rendered. For what the pay- 
ment was to be made constituted a material and essen- 
tial element of the agreement on the part of the de- 
fendant; an important condition of the contract on 
his side. His agreement was not absolute to pay the 
money. It was conditioned to the rendition of the 
stipulated services. Any memorandum which omits 
the condition falsifies the agreement which he act- 
ually made, and represents him as agreeing to pay the 
money absolutely when he did not so contract. It is 
no answer that the omitted condition, coupled with 
the other party’s promise of performance, constituted 
a consideration for his own agreement, and so need not 
be expressed. 

If we were to grant that, and follow Speyers v. Lam- 
bert to its fullextent, it would only justify an omis- 
sion from the memorandum of plaintiff's promise to 
perform the services, and not of defendant’s condition 
modifying and limiting and measuring his own prom- 
ise. As in the cases last cited in our own reports, the 
agreement was not an absolute agreement to purchase 
irrespective of price, but to buy at an agreed and 
specified price, so here the agreement was not an ab- 
solute agreement to pay so much money, but to pay it 
upon condition that certain specific services were ren- 
dered. And if we conceded that the consideration 
might be wholly omitted from the memorandum, it 
would still be requisite that all the essential and ma- 
terial elements of defendant's own agreement should 
be stated, and they are not stated where the very con- 
dition upon which he is to pay at all is omitted, and 
the subject-matter of his agreement is absent. 

And that brings us to the question whether the 
memorandum on its face stated the actual contract 
which the defendant made; or whether from the 
memorandum we can determine what the real con- 
tract between the parties was. The actual agreement 
was that the defendant would pay yearly the sums 
specified in the memorandum for the services of the 
plaintiff as a salesman, to be rendered for three years, 
and the inquiry is whether that contract is stated in 
the memorandum. The writing begins with the words 
“preserve this,’ and continues thus: ‘‘The under- 
standing with Mr. Drake is as follows: $2,000 for the 
first year; $2,500 for the second year sure, and provided 
the increase sales shall warrant it, he is to have $3,000. 
Third year in proportion to business as above.” 
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On the face of this writing the contract of the de- 
fendant with its essential terms and conditions does 
not at all appear, unless we yield to the construction 
very ingeniously suggested and forcibly argued on be- 
half of the appellant, that the words “for the first 
year’’ mean for the first year’s time of the plaintiff, 
and so on through the other stipulations. It is said 
the word “‘ year’’ means a period of time, and must be 
held to refer to the plaintiff's time, using that word in 
the sense of services, and the construction is sought to 
be strengthened by parol evidence, showing that 
plaintiff was a salesman and defendants manufac- 
turers. There are no technical or ambiguous words in 
the memorandum requiring explanation,and we cannot 
resort to parol evidence to insert in the writing what 
is notthere. Wright v. Weels, supra. 

Confining our attention to what the memorandum 
says, we observe that its language is equally applicable 
to many contracts entirely different from that actually 
made. Although plaintiff isa salesman, he may have 
invented or purchased a patent valuable for the use of 
the defendants, and bargained to give them that use 
for three years, in return for which plaintiff was to 
have ‘** $2,000 for the first year; $2,500 for the second 
year sure, and provided the increase sales shall war- 
rant it, he is to have $3,000. Third year in proportion 
to business as above.”’ 

Or the plaintiff may have rented to the defendanis 
a store or factory for three years, and the memoran- 
dum recited the rental. And so the illustrations might 
be multiplied. Nothing in the writing indicates which 
of all the possible contracts was intended, or identifies 
the one really made. Toa person depending wholly 
upon the writing, the real contract made is impossible 
to be ascertained. And here comes in the difficulty 
against which the statute was aimed. If the memo- 
randum be held sufficient, any falsehood or perjury on 
the part of plaintiff might apply it to an agreement 
never made or thought of, and against that the memo- 
randum would not furnish the least protection. And 
there is a further difficulty as to the third year, which 
is the only One here in controversy. Precisely what 
the final clause means it is not easy to say. It doves 
not provide in terms for any fixed salary, but makes 
the payment dependent upon the business in propor- 
tion to the rates above stated. No evidence was given 
showing the amount of business. We cannot hold this 
memorandum sufficient without a dependence upon 
parol evidence, which would practically nullify the 
statute, and since we have held that one party may be 
bound by his signature, while the other party, not 
signing it, is not bound at all (Mason v. Decker, 72 N. 
Y. 595), it becomes very important for the party who 
does sign and is bound, that the rule should be firmly 
adhered to which requires the real contract to be 
stated with its substantial terms and conditions. We 
therefore agree with the conclusion of the General 
Term. 

The order of the General Term should be affirmed, 
and judgment absolute rendered for the defendants, 
with costs. 

All concur except Rapallo, J., absent. 

Order affirmed. 


— 


NEW YORK COURT OF APPEALS ABSTRACT. 


CoRPORATION—NEW YorK Stock EXcHANGE — 


MEMBERS BOUND BY CONSTITUTION, ETC.—SALE OF 
SEAT—PROCEEDS TO CREDITORS IN EXCHANGE.—The 
provisions of the constitution and by-laws of the New 
York Stock Exchange are obligatory upon its mem- 
bers as a contract. By said constitution it was pro- 
vided that ‘‘if any suspended member fails to settle 
with his creditors within one year from the time of his 





suspension his membership shall be disposed of * * 
* and the proceeds paid pro rata to his creditors in 
the Stock Exchange,”’ excluding however from the dis- 
tribution claims not filed before a transfer of the right 
of membership, and any difference ‘‘ growing out of a 
claim on a put or call, notified for and reduced to a 
contract after failure.’’ W., plaintiff's assignor,a mem- 
ber of the Exchange, failed, his seat was sold under 
the rules, and claims of members were filed and proved 
to more than the proceeds of sale. All of such 
claims however were on puts and calls, notified for 
and reduced to acontract after failure. In an action 
to recover such proceeds, he/d, that plaintiff was enti- 
tled to recover; that it was immaterial whether such 
contracts were valid or not, but that W., by the laws 
of the association, becoming a member, assented to an 
appropriation of his property in a particular way and 
to certain debts to the exclusion of all others, and no 
appropriation could be made to which he had not in 
like manner assented. Also held, that provisions of 
said constitution, giving the governing committee of 
the Exchange all powers necessary for its control, 
making its decisions final, declaring that all debts with- 
out distinction shall be binding on members, and giv- 
ing said committees cognizance of them, did not make 
a decision of said committee, admitting the claims so 
proved to share of the proceeds, final; that the com- 
mittee could have no power to admit a claim which 
the constitution by its terms excluded. Weston v. 
Ives. Opinion by Danforth, J. 
[Decided Nov. 25, 1884.] . 


INSURANCE—FIRE—EVIDENCE THAT ‘‘ FIREWORKS ”’ 
WERE PART OF STOCK—CERTIFICATE OF NEAREST NO- 
TARY—ACTION DOES NOT ACCRUE UNTIL NEGOTIATIONS 
CLOSED.—(1) Defendant issued to plaintiffs, who were 
doing business in the city of Buffalo, a policy of fire 
insurance “‘on store, furniture and fixtures”? in a 
building In that city, ‘‘to be used by the assured as a 
fancy goods and Yankee notion store.’’ The policy 
contained a condition in effect that in case the prop- 
erty should be used for storing or keeping therein any 
articles, or for more hazardous purposes than that 
called for by the original contract of insurance, unless 
specially provided for, or thereafter agreed to by de- 
fendant, or if, during the existence of the policy, the 
risk should be increased by occupation of the premises 
for more hazardous purposes, unless notice thereof 
was given to defendant, and its consent in writing in- 
dorsed, the policy would thereby be rendered void. 
In the classes of hazard forming part of the policy, 
fancy goods and Yankee notions were classed as “‘ ex. 
tra-hazardous,’’ and fireworks as “specially hazard- 
ous.’’ Over the latter class was printed a statement 
that the merchandise specified therein ‘* to be covered 
must be specially written in the policy.”’ In an action 
upon the policy it appeared that at the time of the fire 
plaintiff had in the store astock of fireworks; no no- 
tice of intention to keep them had been given defend- 
ant orassent onits part obtained. Plaintiff was al- 
lowed to prove, under objection and exception, that 
fireworks constituted an ordinary, usual and recog- 
nized portion of a stock of fancy goodsand Yankee no- 
tion store. Held, noerror. Pindar v. Kings Co. Fire 
Ins. Co., 36 N. Y. 648; Steinbach v. Lafayette Fire Ins. 
Co., 54 id. 90. The evidence was sufficient to justify 
the referee's findings in accordance with it, even if it 
is considered — as the appellant claims it should be— 
as relating only to the city of Buffalo and its vicinity. 
The subject of the insurance was at that place, and 
the underwriters knew, or ought to have known, the 
usage and course of business in connection with which 
the policy was issued, and must be assumed to have 
made their contract with reference to it. There was 
then no breach of any condition of the policy, and the 
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plaintiff established a cause of action. (2) The appel- | granted in said action directing a sale, and upon the 


lant objects to its enforcement however upon the 
ground that although the plaintiff produced the cer- 
tificate of a notary publicin due form, “he was not 
the notary referred to in the policy, because he was not 
the one most contiguous to the place of fire.’’ It ap- 
peared however that proofs of loss were given in due 
season, aud objections upon various grounds made to 
their sufficiency. The notary in fact resided within 
400 feet of the fire, and no defect in this respect was 
pointed out until after the commencement of the ac- 
tion. It was then too late. O’Niel v. Buffalo Fire 
Ins. Co., 3 N. Y. 122. As regards the defense that the 
action was not commenced in time, the learned coun- 
sel for the appellant concedes that the time to bring 
the action did not expire until February 13, 1880. The 
referee found infact that it was commenced on the 
28th of January of that year. Upon the facts stated it 
can hardly be pretended that the application now 
sought to be made of the condition in question is either 
“just or honest,” and it is said that in such case only 
“should it be permitted to defeat a recovery.’’ Mayor 
v. Hamilton Fire Ins. Co., 39 N. Y. 45; Hay v. Star 
Fire Ins. Co., 77 id. 235. Nor does it apply except 
where the proofs of loss were originally complete, and 
received without objection (Ames v. N. Y. Union'Ins. 
Co., 14 N. Y. 254), nor where the delay is occasioned 
by the demand of underwriters for other particulars. 
Mayor v. Hamilton Fire Ins. Co., supra; Ames v. 
Union Fire Ins. Co., supra; Hay vy. Star Fire Ins. Co., 
supra. See also Steen v. Niagara Fire Ins. Co., 89 N. 
Y. 315. Barnum v. Merchants’ Fire /ns. Co. Opinion 
by Danforth, J. 

[Decided Oct. 31, 1884.] 


AGENCY—LIEN OF AGENT FOR ACCEPTANCES. — Where 
a principal consigns goods to an agent to sell under an 
agreement that the latter will accept bills drawn upon 
him by the former to the amount of goods so ¢on- 
signed on hand, it is a necessary inference that the 
drafts are to be drawn on the credit of the goods; and 
to the amount of acceptances outstanding, the agent 
has a lien on the goods in his hands, as security, and 
is entitled to retain the same until the acceptances are 
paid. The law implies or infers the lien from the re- 
lation between the parties. 1 Pars. Cont. (5th ed.) 98; 
3 id. 259; Holbrook v. Wight, 24 Wend. 169; Bank v. 
Jones, 4.N. Y. 497. That there may be no misappre- 
hension, it may be added that if there was an agree- 
ment that the defendants should apply the proceeds 
of goods sold to the payment of drafts as they ma- 
tured, then so faras they had such proceeds in their 
hands applicable to that purpose, they were bound to 
apply them to that purpose; and they could not hold 
the goods as security against drafts which they could 
thus pay, and were bound to pay; end in such case 
the plaintiff, after paying the drafts, so as to leave out- 
standing an amount no greater than such proceeds, 
could claim and take the goods from the possession of 
the defendants. Nagle v. McFeeters. Opinion by 
Earl, J. 


[Decided Oct. 31, 1884.] 


JUDICIAL SALE—PURCHASER COMPELLED TO PER-. 


FECT TITLE. —This was an action to foreclose a mort- 
gage executed by the defendant Hull. One Lynt died 
in 1855 seised of the premises in question, leaving a 
will by which he devised said premises to his widow 
so long as she should remain unmarried, and upon her 
death or remarriage he devised his same to his five 
children, and in case of the previous death of any of 
them, to their issue. The widow brought partition, 
making the surviving children and the issue of one de- 
ceased child of the testator parties; the issue of the 
living children were not made parties. A decree was 





sale Hull became the purchaser, received a deed, and 
executed the mortgage in suit. The judgment of 
foreclosure was in the usual form, no provision being 
made forasale subject to the rights of the children 
of the testator’s living children, or reference thereto. 
Held, that the court had jurisdiction of the subject- 
matter of the partition action and of the parties, and 
if it determined incorrectly in awarding to the plaint- 
iffa relief to which she was not entitled, the error 
should have been corrected on appeal. Blakeley v. 
Calder, 15 N. Y. 617; Howell v. Mills, 56 id. 226; Sulli- 
van v. Sullivan, 66 id. 40. The purchaser bought with 
notice that the rights of the children not made par- 
ties to the partition were outstanding, and subject to 
those rights, paying a less amount, because buying a 
less estate then the whole. What could pass by the 
foreclosure sale was what purported to be sold, and 
must have been so understood by the purchaser. No 
wrong is done in requiring him to pay for exactly what 
he bought. An amendment of the decree was unnec- 
essary. It furnished as it stood adequate authority for 
the sale of the property covered by the mortgage, and 
as that did not cover what the mortgagor did not have, 
the sale as made was consistent with the decree. Be- 
fore the partition suit it is said the widow gave to the 
New York and Boston Railroad Company a right to 
enter upon the land and maintain its road. That was 
dated July 19, 1871, but not recorded until 1882. It 
does not appear thatthe partition suit was actually 
later than the lease, nor that the purchaser under the 
decree had any notice of its existence. That pur- 
chaser, while furnishing affidavits for the present pur- 
chaser, does not say that he had such notice. The suc- 
cessor of the Boston road was not made defendant in 
the foreclosure suit, and holds a deed from Hull, who 
was also such defendant. Cromwellv. Hull. Opinion 
per Curiam. 

[Decided Oct. 51, 1884.] 


———__@————————— 


COURT OF CHANCERY AB- 
STRACT.* 
RECEIVER—INSOLVENT RAILROAD — LIABILITY ON 

CONTRACT OF PREDECESSOR.—The petitioners claimed 

to have supplied the former receiver of an insolvent 

railroad, appointed by this court, with large quantities 
of materials for the use of the railroad. They applied 
for an order directing the present receiver of the rail- 
road to pay for those materials, and also for an order 
giving them leave to sue him at law for the damages 
which they allege they have sustained at his hands by 
reason of his non-fulfillment of his predecessor’s con- 
tracts with the petitioners for other materials similarly 
supplied. Held (1), that this court, before granting 
the petition, would by a preliminary examination of the 
transaction, determine whether the matter cannot be 
disposed of here; (2) that the present receiver is not 
as such liable to be sued at law on the contracts of his 
predecessor; and whether the railroad property is 

bound by the contracts of the former receiver, is a 

question of which this court has exclusive jurisdiction. 

Palys v. Jewett, 5 Stew. 302, distinguished. Lehigh 

Coal & Nav. Co. vy. Central R. Co. Opinion by Van 

Fleet, V. C. 


EVIDENCE—INCOMPETENT WITNESS—WAIVER OF OB- 
JECTION—RIGHT OF COURT TO SUPPRESS ILLEGAL.—(1) 
If aparty against whom an incompetent witness is 
called, with full knowledge of his incompetency, allows 
the witness to be sworn and examined without objec- 
tion, he will be considered to have waived the objec. 
tion to his competency. Berryman v. Graham, 6 C. E- 


NEW JERSEY 





* To appear in 38 N. J. Eq. Reports. 
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Gr. 370; Boone v. Ridgeway Ex’rs, 2 Stew. Eq. 543; 1 
Greenl. Ev., § 421; 3 id., § 369. (2) Though the party 
against whom an incompetent witness has given evi- 
deuce may have lost his right to object to his evidence, 
yet the court may, on its own motion, if it appears 
that the evidence is opposed to the policy of the law, 
aud dangerous to the administration of justice, sup- 
press it in suits where either party to the transaction 
put in contest by the suit was dead, the survivor 
should not be a competent witness unless his adver- 
sary chose to make him so by becoming a witness 
himself. The design was a highly salutary one. It is 
eminently just that when death bas sealed the lips of 
one party the law should seal the lipsof the other. 
The great object of the restriction, as stated by the 
chancellor in Colfax v. Colfax, 5 Stew. Eq. 206, was to 
guard against the injustice which would arise from a 
want of mutuality in the exercise of the right to tes- 
tify. There can be no doubt that if the parties are 
allowed to testify in their own cases, the safe admin- 
istration of justice requires that they should be put 
upon an equal footing, aud that if one is allowed to 
go upon the stand to testify,the other should have the 
right to go there also, either to contirm or to contradict 
his adversary’s evidence, and that when the lips of 
one are closed, the other should not be tempted to 
commit perjury by being permitted to testify to mat- 
ters which his adversary can neither contradict nor 
explain. If the evidence of one party was admissible 
when the other could not testify, the interests of man- 
kind, an eminent English judge has recently said, 
would in his opinion imperatively require that unless 
corroborated itshould be wholly disregarded. He 
further said: “ Nobody would be safe in respect of 
his pecuniary transactions if legal documents 
found in his possession at the time of his death, and 
endeavored to be enforced by his executors, could be 
set aside, varied or altered by the parol evidence of 
the person who had bound himself.”’ Hill v. Wilson, 
L. R., 8 Ch. App. 888, 900. Monfort’s Adm’r v. Row- 
land. Opinion by Van Fleet, V. C. 
See 


MAINE SUPREME COURT ABSTRACT.* 


CONTRIBUTION — PARTNERSHIP — TENANTS IN COM- 
MON.—Two persons purchased timber-lands and gave 
their joint notes, secured by mortgage, for a portion 
of the purchase-money, then as co-partners they cut 
therefrom and manufactured a portion of the timber. 
About two years after the business of the firm ceased, 
one of the partners paid a judgment rendered on one 
of the mortgage notes, and both joined in a deed of 
quit-claim of the lands to the mortgagee as a com- 
promise settlement of the mortgage debt. Held, that 
the one who paid the money could maintain an action 
at law against the other for one-half the amount so 
paid. Soule v. Frost. Opinion by Symonds, J. 


MARRIAGE—DIVORCE—DOWER.—Cross libels for di- 
vorce pending between a busband and wife were 
heard together; the court first decreed a divorce on 
the husband’s libel for the fault of the wife,and the 
next day decreed a divorce on the wife’s libel for the 
fault of the husband, and decreed to her a certain sum 
in lieu of alimony. Eight months afterward the hus- 
band died and the wife then brought an action against 
his beirs to recover her dower. Held, that she was 
not endowable. When the final decree of divorce was 
entered on the husband’s libel for the fault of the 
wife she was at once barred of her dower in his lands. 
Stilphen v. Houdlette, 60 Me. 447. True, the court had 
jurisdiction after the decree in favor of the husband 
on his libel to enter the decree in favor of the wife on 
her libel and grant her alimony; Stilphen v. Stilphen, 


*To appear in 76 Maine Reports. 








.might have obtained. 





58 Me. 508; but that decree in no way qualified or af- 
fected the legal consequences of the prior decree. The 
bar is just as effectual when a day only intervenes be- 
tween the decrees as if it was a year. Moulton v: 
Moulton. Opinion by Walton, J. 


MALICIOUS PROSECUTION — EXCESSIVE DAMAGES— 
PROBABLE CAUSE—ADVICE OF COUNSEL.—In an action 
for malicious prosecution, for causing plaintiff's arrest 
upon a warrant charging him with forgery by making 
unauthorized entries in certain books of accounts, and 
upon his discharge, by causing his arrest upon another 
warrant charging him with embezzlement amounting 
to larceny, he/d, that a verdict in favorof the plaint- 
iff in the sum of $1,100 was not excessive. Humphries 
v. Parker, 52 Me. 502. In an action for malicious 
prosecution, where the defendant claims that he acted 
under the advice of counsel, it is forthe jury to say 
whether the fact that the attorney and counsellor 
whose udvice was sought was the attorney in a civil 
suit to recover of this plaintiff the sum alleged in the 
criminal proceeding to have been embezzled, made the 
attorney an improper person to consult—whether he 
was carrying on the suit under such circumstances and 
with such motives as prejudiced him and rendered 
him unfit to give fair and impartial advice in the 
premises. The true doctrine is, that previous consul- 
tation with and favorable advice of counsel learned in 
the law, are facts which have a bearing, both upon the 
existence of probable cause and the presence or absence 
of malice in the prosecution complained of (which last 
is always a question for the jury); but the conditions 
under which such consultation and advice will amount 
toa valid defense are such as almost inevitably to re- 
quire the submission of the evidence to the jury,under 
proper instructions. to find whether those conditions 
exist in the case on trial. If they do, the jury are to 
give them effect by applying the instructions to the 
facts as they find them. Itis nut every member of the 
bar whose character and standing are sufficiently 
known to the court to enable the presiding judge to 
say that he answers the description of ‘counsel 
learned in the law.’’ See Stevens v. Fassett, 27 Me. 
266. Of those whom he might so regard, the situation 
may besuch in relation tothe particular case, as to 
prevent their opinion from amounting to a justifica- 
tion, or at least to make it doubtful whether it was 
the unbiased, deliberate opinion of counsel learned in 
the law and properly informed respecting the case. 
White v. Carr, 71 Me. 555. In Hewlett v. Cruchley, 5 
Taunt. 277, it was well said, that ‘‘it would be a most 
pernicious practice if we were to introduce the prin- 
ciple that a man by obtaining an opinion of a counsel, 
by applying to a weak man, or an ignorant man, may 
shelter his malice in bringing an unfounded prosecu- 
tion.”’ But in addition to this, it isan essential con- 
dition that there should be plenary proof that the 
client communicated tv the counsellor all knowledge 
and information which he had, respecting the mate- 
rial facts—and not that alone—but alsoall such knowl- 
edge and information as in the exercise of reasonable 
care and prudence (with due regard to the rights of 
the party against whom he proposes to proceed) he 
Stevens v. Fassett, supra; 
White v. Carr, supra. Watt v. Corey. Opinion by 


Barrows, J. 
——_>—__—_—_ 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

MUNICIPAL CORPORATION—ICY SIDEWALK — CON- 
TRIBUTORY NEGLIGENCE.—A municipal corporation 
is not liable for injuries to a pedestrian caused by a 
fall upon suow and ice upon the foot pavement of a 
public street, which had been permitted to accumulate 
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for a period of seven days, where the slippery and dan- 
gerous condition of the pavement could have been 
seen and avoided by the person injured. Denhardt v. 
City of Philadelphia. Opinion per Curiam. 

[Decided Feb. 4, 1884.] 


MUNICIPAL CORPORATION—ICY SIDEWALK—CON- 
TRIBUTORY NEGLIGENCE.—The owner of an ice-house, 
fronting upon a public street in the city of Lock 
Haven, constructed, without the consent of the muni- 
cipal authorities, a slide of heavy timbers in front of 
his premises, extending entirely across the street. 
Many lumps of ice had fallen from the slide upon and 
near the pavement in front of the ice-house, so that 
the only safe way for foot passengers was to turn out 
into the street,and cross the slide at a point where ap- 
proaches to it had been constructed. A. lived next 
door to the ice-house, and during a period of about 
two weeks, while the obstruction continued, became 
well acquainted with its dangerous nature; she testi- 
fied that she always crossed it with great care, and fre- 
quently after crossing it continued on some distance 
up the middle of the street instead of turning on to 
the sidewalk. She might have avoided passing the 
slide altogether by using an alley near her house, 
which would however have made her go ashort distance 
furtherthan if she crossed the slide. A snow having 
fallen which partly covered the ground, and ice blocks 
fallen from the slide, A. started out from her house in 
the day-time, crossed the slide in the middle of the 
street, and then finding the street slushy, turned to 
go upon the sidewalk near the slide. In so doing she 
slipped and fell upon the blocks of ice lying there. In 
an action by her against the city to recover damages 
fur the injuries sustained: Held, that she had been 
guilty of such contributory negligence as warranted 
the court in giving to the jury bindinginstructions to 
find for defendant. Fleming v. City of Lock Haven. 
Opinion by Trunkey, J. 

[Decided Oct. 6, 1884.] 


LANDLORD AND TENANT—-DISPUTING LANDLORD’S 
TITLE—MAY SHOW IT HAS TERMINATED.—A’tenant ina 
proceeding by his landlord to recover possession may 
show in defense that the title of the plaintiff has come 
to an end by expiration, by his own act, or been di- 
vested by act of the law. Newell v. Gibbs,1 W. &S. 
496; Menough’s Appeal, 5 id. 482; Elliott v. 
Smith, 11 Harr. 131; Heritage v. Wilfong, 8 
P. F. S. 187; Koontz v. Hammond, 12 id. 
177. In Newell v. Gibbs, supra, Rogers, J., said on p. 
498: “ For although the defendant is not permitted to 
show that his lessor never had title to the demised 
premises, he may, on admitting that he once had title, 
prove that his interest has expired.’’ In Menough’s 
Appeal the landlord’s title during the term of the 
lease was purchased at sheriff's sale under a judgment 
obtained prior to the commencement of the term. 
The rent for the year fell due at the end of the term, 
and was claimed by one to whom the landlord had as- 
signed it, by the purchaser of the landlord’s title and 
by an execution creditor of the tenant. The rent was 
awarded to the purchaser of the landlord’s title on the 
express ground that the judgment under which the 
land was sold was paramount to the lease, and it was 
at the purchaser’s option to disaffirm the lease or to 
affirm it and to recover the rent, and that as the rent 
ran with the land it could not be assigned by the land- 
lord after the judgment so as to defeat the right of the 
purchaser to have it. In Elliott v. Smith we said: “A 
tenant cannot dispute the title of his landlord, nor can 
he purchase an outstanding title,and under it withhold 
the possession from his landlord. When however he 
becomes the owner of the very title under which his 
landlord claims, either by purchase from the landlord, 
or at a sheriff's sale upona judgment which incumbers 





it, he is not bound to give to another that which 
rightly belongs to himself.” Of course if a sheriff's 
sale of the landlord’s title, under a judgment which 
incumbered it, would vest it in the tenant when he 
was the purchaser, it would vest it for the same reason 
ina stranger should he become the purchaser. In 
Heritage v. Wilfong, Sharswood, J., said: ‘‘ This un- 
doubtedly makes it the duty of the justice to hear any 
lawful defense which the tenant may offer. It would 
be such a defense if he could show that the title of his 
landlord had come to an end since the commencement 
of the lease. It would therefore be competent for him 
to plead and prove that undera judgment against the 
lessor his estate had been sold by the sheriff, and that 
he had attorned to the purchaser.”’ Itis true that in 
the foregoing case the judgment was against the ten- 
ant’s immediate landlord. But wecan see no differ- 
ence in substance between the determination of the 
landlord’s title by a sale under a judgment against 
him personally, and such determination in a case 
where the sale was made under a judgment which was 
a lien upon the landlord’s title at the time of its in- 
ception. The legal result is the same in both cases, 
the title, the very title of the immediate landlord is 
divested in each instance, and it is this divestiture 
which a tenant may set up against his landlord. The 
same doctrine was repeated by the same eminent 
judge in Koontz v. Hammond where he said, speak- 
ing of the rights of defense by the tenant: ‘‘ He might 
have shown that the title of the plaintiff had come to 
an end by expiration, by her own act, or been divested 
by act of law.’’ For these reasons we think that the 
defendant’s offers of testimony should have been re- 
ceived, in so far as they related to the divestiture of 
the plaintiff's title by judicial sale, and because of 
their rejection the case must be reversed. Smith v. 
Crossland. Opinion by Green, J. 

[Decided May 26, 1884.] 


—_—_———— 
OUR LONDON LETTER. 


N Lord O’ Hagan, the United Kingdom has lost one 
of the most distinguished of her lawyers. His 
career was extraordinarily felicitous. A Roman Cath- 
olic, an ally of the Repeal Association, the champion 
of the accused in countless crown prosecutions, he 
nevertheless found himself promoted from office to 
office until he finally was created lord chancellor of 
Ireland, amidst the combined applause of the conser- 
vative and the liberal press. All thisis matter of 
common knowledge for the daily papers, and those 
which deal solely in legal commodities have published 
lengthy obituary notices in a biographical form. There 
is nothing new to be said about the departed judge, 
except that his career was such as to be a lesson to his 
fellow countrymen who may learn from it the gener- 
osity of the English government, a quality which they 
are somewhat slow to acknowledge. The present gen- 
eration was more familiar with Lord O’Hagan as a 
judge thanas an advocate. In the latter capacity 
fresh and vivid tradition gives us a portrait of a man 
endowed with extraordinary eloquence of that fiery 
yet pathetic kind which is distinctly high and won- 
derfully effectual. Onthe bench, primus inter pares, 
he was remarkable for clearness of thought and abso- 
lute impartiality. Moreover he was dignified beyond 
the ordinary run of judges. This brings me gradually 
to a topic which now attracts very considerable atten- 
tion, and deserves to attract more. The majesty of a 
judge of the present day is not to be compared to that 
of a judge in the past. Not long sincea polemical cor- 
respondence appeared in the T'imes, and it was more 
than suspected that two judges were the main com- 
batants. Whenever a question of intricacy crops up 





180 THE ALBANY 


LAW JOURNAL. 





judges, under familiar signatures, rush into print and 
express unasked opinions. The result is a loss of dig- 
nity. They are flouted at by Mrs. Weldon and others 
like her, the public stands by and applauds more or 
less vociferously according to its temper, and the 
judge is impotent. Finally later on in the afternoon, 
he revenges himself upon some innocent junior, and 
one goes away from the scene of action with impres- 
sions any thing but pleasant. 

These personal plaintiffs and defendants, whose 
name is not indeed legion, but according to recent re- 
turns forty, are a source of serious alarm to the pro- 
fession in this country. Men complain not of the loss 
of some fifty or sixty briefs, for what are they amongst 
so many thousands, but at the inexcusable waste of 
time which amateurs, in their ignorance of law, prac- 
tice, and the rules of evidence, invariably cause. One 
party in person causes the suit to consume at least five 
times as much time as one properly conducted under 
professional guidance. But worse that parties in per- 
son are those who sue in forma pauperis. They go up 
to the House of Lords without hesitation, they bother 
their counsel at all hours of the day or night without 
the smallest consideration, and worst of all, they 
fancy themselves to possess some knowledge of law 
upon which they chatter unendurably. Once a pauper 
suitor plants his foot in a man’s chambers he hangs on 
like a leech, sucking the brains of unfortunate coun- 
sel without mercy. Amongst other sufferers your 
correspondent has his private affliction ; aman who ap- 
parently possesses no papers, and has been hopelessly 
beaten in half a dozen legal conflicts, until at last his 
legal adviser, whose peaceful advice is never followed, 
has adopted the expedient of being always on cir- 
cuit. 

Amongst the main legal topics of the day area 
pending reform in the details of the Bankruptcy Act, 
the queen’s counsel question, and the law of equitable 
deposits. The alteration in baukruptcy law will be 
merely this, that professional work in the Bankruptcy 
Court will obtain reasonable instead of ridiculously 
small remuneration. 

The leading principle of Mr. Chamberlain’s act ap- 
pears to have been that lawyers, rather than live idle, 
would work for nothing, and he has found himself 
mistaken in so much that solicitors are practically ‘‘on 
strike.’’ The other principles of the act were, firstly, 
that as much business as possible should be transacted 
by government officials, and secondly, that in the ad- 
ministration of insolvent estates the wishes of credit- 
ors should be consulted. Upon the first point the 
publicis dissatisfied with the result of the altered 
system, upon the second the act had, up to the end of 
December, been consistently disregarded. At that 
time however a severe blow was dealt at officialism by 
Mr. Justice Cave, to the infinite delight of the profes- 
sion in general and bankruptcy practitioners in par- 
ticular. 

The queen’s counsel question is still in statu quo, and 
Lord Selborne’s reluctance to add to the members of 
the inner bar remains unconquered by the protest of 
the victims of delay. 

A reform in the law of equitable deposits ought to 
bea subject of immediate and strong agitation. There 
are one or two men in America who could tell more 
than an honest correspondent of the manner in which 
the present law works for the benefit of the fraudu- 
lent and to the ruin of theinnocent. Messers. Parker 
and Parker, especially, are familiar with this fact. 
Day after day in in the Bankruptcy Court and else- 
where, it is discovered that these colossal swindlers—I 
do not think you need fear an action for libel—had de- 
posited the securities of their clients with this or that 
banker and received personal advances in return. In 
these cases the public opinion is clearly coming round 








to the belief that the loss ought to fall not on the in- 
nocent owner of the securities but upon the banker, 
The latter can best afford to lose, and further, if the 
law were other than it is, would be remarkably care- 
ful before he placed himself in a position of possible 
loss. A case remarkably illustrative of this difficulty 
was tried at the end of the last sittings. A manufact- 
urer handed over to his bankers the delivery order for 
some raw material, paid for by a worthless bill of ex- 
change at three months, as security foraloan. It was 
argued on behalf of the banker that this was an ordi- 
nary trade transaction, the impeachment of which 
tended to destroy the whole system of credit. Plain 
men, amongst whom the presiding judge was one, 
were of opinion that if the system of credit rested on 
such foundations as were disclosed, its ruin would not 
exactly be a subject for public sorrow. 

A recent decision on Leeman’s Act, proves the Stock 
Exchange to be stronger than the Legislature. The 
Legislature, inconveniently and perhaps foolishly, said 
that contracts for the sale and purchase of shares in 
joint-stock banks should be void unless the distin- 
guishing numbers of the shares were set out in the 
contract note. This edict was issued in the full knowl- 
edge that the practice ordained would be full of incon- 
venience to the members of the Stock Exchange, and 
it has never been obeyed by them. Finally Mr. Jus- 
tice Mathew, who is fully as affectionate toward busi- 
ness considerations as toward the majesty of the law, 
has so interpreted the statute that until his judgment 
is reversed by a higher authority the act must remain 
a dead letter. Itcomes to this: The Legislature com- 
mands speculators to abstain from a particular kind 
of speculation, speculators deliberately disobey, and 
mirabile dictu, the law backs them in their disobe- 
dience. But one doubts whether this view of the 
functions and authority of the judges will obtain pub- 
lic recognition, and whether Parliament, if the Dyna- 
mitards allow it to meet, will not parody the rebuke 
addressed to the men of Succoth. 

I fear that the virtuous tone of opinions in regard to 
Mrs. Yseult Dudley is confined to the press, and that 
the general public feels toward her as France felt to 
Madame Clovis Hugues, that her offense should be ex- 


cused by its result. 
oe -——— 


NEW BOOKS AND NEW EDITIONS. 


HALuL’s Mexican LAw. 

The Laws of Mexico,a compilation‘and treatise relating to real 
property, mines, water rights, personal rights, contracts 
and inheritances. By Frederick Hall. San Francisco: A. 
L. Bancroft & Co., 1885. Pp. exxiv, 840. 

This is apparently an exhaustive, and is certainly a 
well-arranged and practically useful digest of the pe- 
culiar law which it purports to]give. The publisher 
has done his work well. 


IX SAwYER’s REPORTS. 


This volume, published by A. L. Bancroft & Co., of 
San Francisco, contains interesting cases, but we sup- 
pose it has been in great measure anticipated by the 
Federal Reporter. Those who have the preceding vol- 
umes of the series however will probably keep it up, 
and the series is of especial value. 


WAPLES ON ATTACHMENT AND GARNISHMENT. 
This volume, published by Callaghan & Co., of Chi- 
cago, wil not supersede Drake on Attachment, but the 
other topic is important and fairly treated. The book 
will be of considerable practical value. 
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CURRENT TOPICS. 

HE thoughtful letter of our correspondent “Y.,” 

in our issue of February 21st last, called pub- 

lic attention to various remedies for the relief of 
our Court of Appeals. The calendar of this tribu- 
nal is fast accumulating beyond the power of the 
judges. The frequent suggestion to augment the 
sum involved so as to confine appeals to larger 
amounts than at present meets with just disfavor. 
The court is not for the rich, nor are appeals in 
themselves an evil. A litigious nation is always a 
free nation, and even a prudent nation. Controver- 
sies as to legal rights are the food of freedom, 
and an apathetic nation is a melancholy spectacle 
in history. There is no question in our minds that 
one immediate remedy is to cut off interlocutory 
appeals, except in the single cases where personal 
liberty is involved. Final appeals alone should 
bring up all interlocutory questions. If judgments 
were a lien notwithstanding security to stay execu- 
tion, many dilatory appeals would also disappear. 
But the main remedy is to raise the standard of the 
courts of first instance. Codification of substantive 
law will do something toward relieving the courts 
of last resort, but the main remedy must be found 
in higher education of the bench and bar, and a 
greater division of skilled labor. Our omnibus law- 
yers are breaking down, and the courts derive pain- 
fully little assistance from the advocates, because 
the latter most frequently are improperly familiar 
with the line of discussion. Their efforts being 
tentative, not confident nor to the mainissue. A 
class of counsel for the Court of Appeals and for 
work in bane would mightily aid the Appellate 
Courts. Weconcede that this supposition needs 
to be carefully elaborated so as to prevent a noblesse 
de la robe, unfitted for democracy. This however 
can be done, and meanwhile we only suggest that 
the folly of saying that a division of labor is expe- 
dient for a cotton factory and bad for a ‘‘law fac- 
tory,” must be patent tothe reflecting. Much of 
the evil complained of is due to the selfishness of 
our leading advocates, and their willingness to de- 
prive the State of their services, if only they can 
be employed in purely ministerial attorney business, 
Some of our leading advocates, instead of aiding le- 
gal administration become the mere agents of cor- 
porate speculation, of indigent juniors at the bot- 
tom of the legal firm, or of other bad or doubtful 
agencies. Owing to counsel’s partnerships, again, 
attorneys frequently refrain from employing coun- 
sel, there being no esprit d@honneur among them 
not to ultimately engage the attorney’s client. All 
these are elements of our present difficulty. Some 
day we shall elaborate them to the point of demon- 
stration; here we crudely suggest them. Of all the 
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plans suggested for the relief of our appellate tribu- 
nal, that of ‘‘Y.’’ to make judgment debtors pay 
up before appealing is probably as incisive as any, 
but we fear it is too radical, and might work hard- 
ship in individual cases. Reforms are rarely ac- 


complished by riding rough-shod over the rights 
of the minority, a tendency to be guarded sedu- 
lously in a republic. 


In a paper recently read before the Albany Insti- 
tute, Mr. Gilbert M. Tucker, an accomplished phil- 
ologist, accused our profession of perverting the 
meaning of the word ‘‘enjoined.” He said: “It 
can hardly be necessary to remark that to ‘ enjoin’ 
a course of conduct is to urge that it be followed; 
the lawyers, oddly enough, have so perverted the 
meaning as to reverse it completely; in their lan- 
guage to enjoin an act is to forbid it! Thus I read 
in the ALBANy Law JourNAL (Vol. 28, page 43), 
that ‘in Leet v. Pilgrim Church, St. Louis Court of 
Appeals, the ringing of the church chimes between 
9 P.M. and 7 A.M. was enjoined. The court re- 
fused to enjoin the ringing for worship on Sunday 
or in the daylight hours,’ and continued: ‘But the 
striking of the clock at night must, we think, be 
relegated to the category of useless noises. * * * 
We therefore think that the striking of the hours 
upon the largest bell between the hours of 9 P. mM. 
and 7 A. M. ought to be enjoined.’ Of course this 
means that while the court declined to order the 
ringing of the church bells on Sunday or by day- 
light during the week, it did command that the 
chimes should be faithfully operated between 9 at 
night and 7 in the morning. Of course, also, the 
writer of the paragraph, and the learned judge 
who prepared the opinion, intended that their 
words should mean the precise opposite. * * * 
Meaning forbid, why could they not say forbid? 
Or if it is considered desirable to have a special 
word to signify the formal forbidding of an action 
by a writ, far, far better would it be to raise to re- 
spectability a term which is now ranked with the 
vilest newspaper slang, and say that the action is 
“injuncted.” It may be answered that this horri- 
ble word, if it means any thing, must be synony- 
mous with enjoined; but the fact is, it has never 
been used except to signify forbidden by injunction ; 
and as for its irregular formation, one who cares 
more for the substance of the language, its real ser- 
viceableness in expressing thought, than for the re- 
finements of grammatical science, will easily disre- 
gard that objection.” Mr. Tucker is unquestionably 
right. Now let him “go for” the barbarians who 
use ‘ garnishee ” as a verb. 


We once asserted that the State of New York had 
never paid a dollar for a statue, bust or portrait of 
any one of her public men. This it seems was a 
slight mistake. The State did once, we believe, 
buy a very bad portrait of Lincoln, which is some- 
where — it does not matter where — in the Capitol. 
Meanwhile the State has spent fifteen millions on its 
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capitol, and is likely, we think, to spend as much 
more. But an appropriation of a very trifling 
amount to purchase Palmer’s statue of Chancellor 
Livingston has been twice vetoed by over-prudent 
governors. This bronze statue, by our honored 
and talented townsman, a duplicate of one in the 
National Capitol, has stood for several years in the 
State Capitol, and for a year in the Court of Appeals 
chamber. It is the noblest statue of a public man 
that we know of, unique in its simplicity, grace, 
dignity and refinement. Its subject was the first 
chancellor of our State. His fame as a magistrate 
is traditional, because there was no reporter of his 
court in his day, and he shares the fate of the heroes 
who lived before Agamemnon, and who had no 
poet to commemorate them. But his reputation as 
a statesman and citizen is on a firm basis. He was 
one of the most useful and far-sighted citizens of 
his time. Our State owes much to such as Living- 
ston and DeWitt Clinton. This statue ought to re- 
main where it is, fronting the bench of our highest 
court, and the cost of it would be a very small 
acknowledgment of the services of the great man 
whom it figures, and of the genius which has created 
it. We hope the legislature will resolve to buy it, 
and that the governor will approve the resolve. 
Let it not be said that the State of New York is 
squandering hundreds of thousands of dollars on 
useless and inappropriate ornamentation of its capi- 
tol, but is too poor to buy a statue of one of its 
chief men who made the State rich and great. 


There are two important legal compilations in 
course of publication, continually coming to us, 
and calling for and deserving remark — the Ameri- 
can Decisions and Myer’s Federal Decisions. Of 
the former, now in the 61st volume, and brought 
down to the year 1854, we have so often spoken in 
terms of praise, that the doctrine of stare decisis 
alone would compel us to stand by our opinion. 
But we see no reason to change our judgment. 
Everything about the series is excellent, and its use- 
fulness must increase every day. Of the other 
publication, volumes six and seven of which are 
about to appear, we have formed a very favorable 
impression. The scheme is admirable, and the 
editorial staff is unprecedented for special learning 
and reputation, and from what we have seen of the 
series we believe the work will be very useful. The 
usefulness of this series also must increase with 
time, as the snowball of adjudication grows too un- 
wieldly to be rolled. These are two very great 
works, and much depends on them for the relief 
of the coming lawyer. 


— 


NOTES OF CASES 


N County of Butler v. Seibold, Pennsylvania Su- 
preme Court, October 22, 1884, 15 Week. Notes 
Cases, 464, it was held that the owner of a horse 
let for hire and sold by the hirer, pursuing and cap- 





turing the hirer, is entitled to the statutory reward 
for the apprehension of horse thieves. The court 
said: ‘‘ The statute makes no distinction between 
the owner of the horse stolen and any other person. 
The reward is to any one who shall pursue and ap- 
prehend the thief. We see no reason for excluding 
the owner from the benefit of a statute which seeks 
to encourage the most active pursuit of a thief, who 
takes property susceptible of such rapid removal to 
a distant place. It does not matter by what mode 
the larceny be committed, whether by a bailee or 
otherwise, the requirement of the statute is fulfilled 
provided the person pursued and apprehended shall 
have stolen one of the animals named, and shall 
have been duly convicted thereof.” 


In Sullivan v. Kuykendall, Kentucky Court of 
Appeals, January 22, 1885, 6 Ky. L. J., and Rep. 
481, where A., desiring to talk over a tele- 
phone with B., asked the operator to call him, 
and the operator thereupon had a conversation with 
B., reporting to A., who was standing by, what B. 
said as it came over the wire, eld, in a subsequent 
action between A. and B. that the former might 
prove by himself and others what the operator re- 
ported to him as coming from B., the operator being 
called and not remembering the conversation. The 
court said: ‘‘ It would beyond question have been 
competent to prove by the Morgantown operator 
what Sullivan said to him; but whether his report 
to the appellee of what Sullivan was saying, made 
as the conversation progressed, is competent or falls 
within the domain of incompetent hearsay testimony 
is a question of importance in view of the astonish- 
ing growth of the business to which it relates, and 
one not free from difficulty. In the case of a tele- 
gram the original must usually be produced in evi- 
dence, or its loss shown, before its contents can be 
proven or the copy delivered by the operator to the 
party receiving the message used, useless it be where 
the copy beeomes primary testimony by the tele- 
graph company being the agent of the sender. In 
the use of the telephone however the parties talk 
with each other as if face to face; and save where 
a message is sent, there is no written evidence of 
what has passed. By inventive means they are 
brought together for the transaction of business. It 
is a well-settled rule that where one through an in- 
terpreter makes statements to another, the in- 
terpreter’s statement made at the time of what was 
so said is competent evidence against the party. 
The interpreter need not be called to prove it; but 
the interpreter’s statement made at the time may 
be proven by third persons, who were present and 
heard it. Camerline v. Palmer Co., 10 Allen, 5389; 
Schearer v. Harber, 36 Ind. 536; 1 Greenl. Ev., § 
183; 1 Phillips Ev., 519 (side page). The reason of 
this rule is, that the interpreter is the agent of both 
parties, and acting at the time within the scope of 
his authority; and we have been unable to draw 
any satisfactory distinction between this case and 
the one under consideration, The argument is at 
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least plausible, if not correct, that the testimony in 
question is competent as a part of the res geste, 
aside from the question of agency. It is true the 
parties cannot see each other; but the statements of 
an interpreter between blind persons could be 
proven by third parties, without calling the inter- 
preter as a witness; and by telephonic means per- 
sons are as much together for all purposes of con- 
versation and actors in what may be occurring as if 
they were immediately present with each other. 
We must not be understood however as holding 
the testimony competent upon the above ground, 
because there is another reason for so ruling which 
isconclusive to our minds. Subject to various qual- 
ifications the old rule that a party must produce the 
best evidence within his power to prove a fact 
should govern. But as business expands by the aid 
of new inventions wider scope must be given to the 
rules of evidence. There is no need however of 
any departure or innovation in this case, because it 
is a well-settled rule of evidence that the statements 
of an agent, when acting within the scope of his 
agency, are competent against his principal. When 
one is using the telephone, if he knows that he is 
talking to the operator, he also knows that he is 
making him his agent to repeat what he is saying 
to another party; and in such a case certainly the 
statements of the operator are competent, being the 
declarations of the agent made during the progress 
of the transaction. If he is ignorant whether he is 
talking to the person with whom he wishes to com- 
municate or with the operator, or even any third 
party, yet he does it with the expectation and in- 
tention on his part that in case he is not talking 
with the one for whom the information is intended, 
that it will be communicated to that person; and 
he thereby makes the person receiving it his agent 
to communicate what he may have said. This 
should certainly be the rule as to an operator, be- 
cause the person using a telephone knows that there 
is one at each station whose business it is to so act; 
and we think that the necessities of a growing busi- 
ness require this rule, and that it is sanctioned by 
the known rules of evidence.” 


In Goodwin v. Young, 34 Hun, 252, a servant of 
the plaintiff, a resident of Vermont, took a team of 
horses belonging to his master, drove them into this 
State, and there drank a glass of liquor upon the de- 
fendant’s premises and purchased whisky from him. 
He returned to Vermont intoxicated and placed one 
of the horses in a stable, leaving the door open, 
whereby the horse took cold and died. Held, that 
no action would lie here under the Civil Damage 
Act, there being no corresponding statute in Ver- 
mont. The court said: ‘‘Several cases cited by 
counsel are instances where a wrongful act, done in 
one State, has caused injury to a person there, and 
that person or his representative has sued to recover 
damages for such injury in another State. Leonard 
v. Col. Steam N. Oo., 84 N. Y. 48; 8. C., 88 Am. 
Rep. 491; Whitford v. Panama R. Co., 23 N. Y. 465; 





Richardson v. N. Y. C. R. R., 98 Mass. 85. The 
present is not quite sucha case, The sale of liquor 
was not a wrongful act, either at common law or 
by the statute. It might have been an act which 
the defendant was specially licensed to do by the 
authorities of the State. The plaintiff urges that 
a sale of a glass to be drunk on the premises, and 
of two bottles to be carried away, must have vio- 
lated some part of the excise law. But under the 
civil damage act it is of no consequence whether or 
not the vendor was licensed. We need not there- 
fore consider the subject of the excise law. The 
wrongful act which caused the injury to the plaint- 
tiff was the act of Connelly, his servant, and was 
done in Vermont. The plaintiff undoubtedly had a 
right of action against Connelly for negligence, on 
which he could have sued in Vermont, and probably 
here also. But our statute gives a cause of action 
for the injury, and this, as it is a special statutory 
provision, must refer to an injury done in this State. 
It cannot be intended to have an extra-territorial 
effect. The statute is peculiar, in that it makes an 
innocent man liable for the wrongful act of another. 
But we are confident that its effect must be limited 
to the State. This case is similar to that of Le For- 
est v. Talman, 117 Mass. 109; 8. C.,19 Am. Rep. 
400. There the defendant owned a dog in Massa- 
chusetts. The dog strayed into New Hampshire and 
bit plaintiff. The plaintiff claimed to make the 
defendant liable on a Massachusetts statute, making 
every owner of a dog liable in double damages to 
every person injured. But it was held that the ac- 
tion could not be sustained. See cases there cited. 
Our statute, as it were, imposes upon certain injuries 
this quality, viz.: that a person is liable for the in- 
juries who did not cause them. It does not give 
that quality to an injury caused out of the State.” 
See Willis v. Mo. Pac. Ry. Co.,61 Tex. 4382; 8.C., 
48 Am. Rep. 301; Hyde v. Wabash, etc., Ry. Co., 61 
Iowa, 441; 8S. C., 47 Am. Rep. 820; Taylor’s Adm’r. 
v. Penn. Co., 78 Ky. 348; 8. C., 89 Am. Rep. 244; 
Herrick v. Minn. and St. LZ. Ry. Co., 31 Minn. 11; 
8. C., 47 Am. Rep. 771; McCarthy v. Chicago ete., R. 
Oo., 18 Kans, 46; 8. C., 47 Am. Rep. 771. 


RULES AS TO THE PRIVILEGES OF WIT- 
NESSES. 
Il. 

In case 8 it was said: “We are all of opinion 
that it cannot be laid down that all public docu- 
ments, including treaties with foreign powers, and 
all the correspondence that may precede or accompany 
them, and all communications to the heads of depart- 
ments are to be produced and made public whenever a 
suitor in a court of justice thinks that his case re- 
quires such production. It is manifest (we think) 
that there must be a limit to the duty or the power 
of compelling the production of papers which are 
connected with acts of State. As an instance, we 
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would put the case of a British minister at a for- 
eign court, writing in that capacity a letter to the 
secretary of State for foreign affairs in this country, 
containing matter injurious to the reputation of a 
foreign or a British subject. Can it be contended 
that the person referred to would have a right to 
compel the production of the letter in order to take 
the opinion of a jury whether the injurious matter 
was written maliciously or not? We are of opinion 
that if the production of a State paper would be in- 
jurious to the public service, the general public inter- 
est must be considered paramount to the individual 
interest of a suitor in a court of justice; and the 
question then arises, how is this to be determined? 
It is manifest it must be determined either by the 
presiding judge, or by the responsible servant of 
the crown in whose custody the paperis. The 
judge would be unable to determine it without as- 
certaining what the document was, and why the 
publication of it would be injurious"to the public 
service —an inquiry which cannot take place in 
private, and which taking place in public may do all 
the mischief which it is proposed to guard against. 
It appears to us therefore that the question whether 
the production of the documents would be injurious 
to the public service must be determined, not by the 
judge, but by the head of the department having 
the custody of the paper; and if he is in attend- 
ance, and states that in his opinion the production 
of the document would be injurious to the public 
service, we think the judge ought not to compel 
the production of it. The administration of jus- 
tice is only a part of the general conduct of the af- 
fairs of any State or Nation, and we think is (with 
respect to the production or non-production of a 
State paper in acourt of justice) subordinate to 
the general welfare of the community. If, indeed, 
the head of the department does not attend person- 
ally to say that the production will be injurious, 
but sends the document to be produced or not, as 
the judge may think proper, or as was the case in 
Dickson v. The Earl of Wilton, before Lord Camp- 
bell (Foster and Finlason’s N. P. Rep. 425), where 
a subordinate was sent with the document, with 
instructions to object, but nothing more, the case 
may be different. My brother Martin does not en- 
tirely agree with us as to this view of the point in 
question. My brother Martin is of opinion that 
whenever the judge is satisfied that the document 
may be made public without prejudice to the pub- 
lic service, the judge ought to compel its produc- 
tion, notwithstanding the reluctance of the head of 
the department to produce it, and perhaps cases 
might arise where the matter would be so clear 
that the judge might well ask for it, in spite of 
some official scruples as to producing it; but this 
must be considered rather as an extreme case, and 
extreme cases throw very little light on the practi- 
cal rules of life.” 

1. The governor of a State is summoned by sub- 
pena to attend atrial at acertain time. He does 
not attend, alleging that he is occupied with offi- 








cial business which prevents his attendance. His 


excuse must be received (1). 

In case 1 it was said: ‘‘As the governor is the 
chief executive of this Commonwealth, and as such 
embodies the power of the people for the conserva- 
tion of the peace and the protection of the rights 
and property of the citizens of the State; as he is also 
part of the legislative branch of the government, it 
must be obvious to every one that there are times 
when he must be excused from the ordinary pro- 
cess of the courts. We presume it will not be con- 
tended that he would be obliged to obey the man- 
date of a subpoena during the session of the Legis- 
lature, when his presence at the capitol is con- 
stantly required, or whilst engaged in the suppres- 
sion of an insurrection. These however do not em- 
brace all his duties as governor; we must therefore 
go one step further, and concede that he is exempt 
from such process whenever engaged in any duty 
pertaining to his office. Granting that there may 
be times when he is not so engaged, and when he 
might be free to answer to a subpeena, who is to be 
the judge of his engagements or disengagements? 
May he be compelled to appear before a court and 
submit himself to the judgment thereof as to 
whether his duties, just then, require him to be in 
his office at Harrisburg, or at the head of the army 
in the field, or whether he may not have a few 
days of leisure, during which he may await the will 
and pleasure of a grand jury? It will be conceded 
that in all ordinary cases he must himself judge as 
to what things he must do and what things he 
must leave undone, and that this is a duty imposed 
upon him by the Constitution. But how then shall 
a court at any time step in and assume the power 
of judging for him? This cannot be done except 
by an unwarrantable assumption of executive pre- 
rogative. The same reasoning which brings us to 
the conclusion that the governor is the absolute 
judge of what official communications to himself or 
his department may or may not be revealed, in like 
manner leads us to conclude that he must be the 
sole judge, not only of what his official duties are, 
but also of the time when they should be attended 
to. The governor, disavowing any disrespect to 
the court or its process, has answered that in con- 
sequence of his constant communication with the 
State forces now in the field, in the disorderly and 
riotous districts, his time is fully occupied in the 
discharge of the duties of his office, and that to 
leave his post would endanger the interests of the 
public service. This brings us face to face with 
the question whether the executive, or the courts 
for him, are to determine the character of his offi- 
cial duties, and the order in which they may be 
performed. For instance, is obedience to a sub- 
pena one of his duties, and if so, shall he discharge 
that duty in preference to that which rests upon 
him as commander-in-chief? The answer to this 
question is easy; forif the courts can in any one 
instance, or at any one time, control or direct the 


(1) Hartranft’s Appeal, 85 Pa. St. 449 (1877). 
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executive in the performance of his duties, they 
may do so in every instance and at alltimes. We 
need not waste time in the attempt to prove that 
this proposition is not allowable; that the governor 
cannot thus be placed under the guardianship and 
tutelage of the couris. To the people, under the 
methods prescribed by law, not to the courts is he 
answerable for his doings or misdoings. It is his 
duty from time to time ‘to give to the General 
Assembly information of the state of the Common- 
wealth,’ but it is not his duty to render such an ac- 
count to the grand jury of Allegheny, or any other 
county. * * * The president of the United 
States, the governors of the several States, and 
their cabinet officers, are not bound to produce pa- 
pers or disclose information committed to them, in 
a judicial inquiry, when in their own judgment the 
disclosure would, on public grounds, be inexpedi- 
ent. 1Greenl. on Ev., § 251; 1 Wheat. Law of Ev., 
§ 604. Thus, the question of the expediency or in- 
expediency of the production of the required evi- 
dence is referred, not to the judgment of the court 
before which the action is trying, but of the officer 
who has that evidence in his possession. The doc- 
trine that the officer must appear and submit the 
required information or papers to the court, for its 
judgment as to whether they are, or are not, proper 
matters for revelation is successfully met and set- 
tled in the case of Beaton v. Skene, 5 Hurlst. & N. 
838, per Pollock, C. B. It was there held that if 
the production of a State paper would be injurious 
to the public interest, the public welfare must be 
preferred to that of the private suitor. The ques- 
tion then arose, how was this to be determined? It 
must be determined either by the judge or by the 
responsible crown officer who has the paper. But 
the judge could come to no conclusion without as- 
certaining what the document was, or why its pub- 
lication would be injurious to the public service. 
Just here however occurred this difficulty, that as 
judicial inquiry must always be public, the prelim- 
inary examination must give the document that 
very publicity which it might be important to pre- 
vent. The conclusion reached was that from neces- 
sity, if for no other reason, the question must be 
left to the judgment of the officer. Influenced by 
this and other precedents we have cited, as well as 
by reason and necessity, we are in like manner dis- 
posed to conclude that the propriety of withhold- 
ing the information required by the grand jury 
must be determined by the governor himself; and 
the weight of the reasons influencing him in the 
conclusion at which he has arrived is for himself, 
and not for the court to consider.” 


Rute. Communications made for the purpose of de- 
tecting or punishing crime are privileged, and neither 
the name of the informer nor the nature of his commu- 
nication can a witness who has received such informa- 
tion be compelled to disclose (2), whether the witness be 





2) Contradictory ruling may be found in R.v. Blackman, 
1 Esp. 95; R. v. Cundy, 15 M. & W. 175; R. v. Richardson, 


Pp. ’ ° 5; 
8F. & F. 693; Dickson v. Wilton, 1 id. 419 Blake v. Pilfold. 
1M. & R. 198; Law v.Scott, 5 H. & J.438 (1822). But most o 
Save soso ~~! oe wee and all ay + have ay — 
erruled or dissent: om, orthington v. ner, 
109 Mass, 492 (1872), P 


an officer of the government or the law (a), or a private 
person (b). 





ILLUSTRATIONS. 
(A.) 

1. In an action of tort for maliciously represent- 
ing to the government that the plaintiff was about 
to defraud the revenue, a witness is asked whether 
he did not, at a certain time, inform the secretary 
of the treasury that the plaintiff was about to 
wrongfully import books into the country, and if 
so, what statements he made. The witness cannot 
be compelled to answer this (3). 

2. On an indictment for counterfeiting, the offi- 
cer who apprehended the prisoner is asked the 
name of the person who gave him the information 
which led to the prisoner’s arrest. The answer is 
privileged (4). 

3. On the trial of an information for a breach of 
the revenue laws, a witness for the crown was asked 
on cross-examination: ‘‘ Did you give the informa- 
tion?” The question is improper (5). 

4. B., an officer of the army, makes a report to 
T., the secretary of war, as to the conduct of H., 
another officer. H. sues B. for libel. The report 
made by B. is privileged, and inadmissible (6). 

5. A. makes to a prosecuting attorney of a 
county certain statements, involving B. in a charge 
of larceny, and for the purpose of his detection. In 
an action by B. against A. for malicious prosecu- 
tion, these statements are not admissible against 
the consent of A. (7) 

6. A. is asked as to what took place in his pres- 
ence at a certain time. At the time in question A. 
was acting as State counsel, and was in the jury 
room. The evidence is privileged (8). 

In case 1 it was said: ‘‘It is the duty of every 
citizen to communicate to his government any in- 
formation which he has of the commission of an 
offense against the laws. To encourage him in 
performing this duty, without fear of consequences, 
the law holds such information to be among the se- 
crets of State, and leaves the question how far, 
and under what circumstances, the names of the in- 
formers and the channel of communication shall be 
suffered to be known, to the absolute discretion of 
the government, to be exercised according to the 
views of what the interests of the public require. 
Courts of justice therefore will not compel or allow 
the discovery of such information, either by the 
subordinate officer to whom itis given by the in- 
former himself, or by any other person, without the 
permission of the government. The evidence is ex- 
cluded not for the protection of the witness or of 





(3) Worthington v: Scribner, 109 Mass. 487 (1872). 

(4) United States v.Moses, 4 Wash. C. C. 726 (1827). In R. v. 
Ackers, 6 Esp.125 (1808), Lord Kenyon said: “‘ The defendant’s 
counsel have no right, nor shall they be permitted to inquire 
the name of the person who gave the information of the 
smuggled goods.” 

(5) Attorney-General v. Briant, 15 M. & W. 170 (1846). 

(6) Horne v. Bentinck, 2 Brod. & B. 130 (1820). 

(7) Oliver v. Pate, 43 Ind. 141 (1873). 

(8) Clark v. Field, 12 Vt. 485 (1889); McLellan v. Richardson, 
13 Me. 82 (1836), 
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the party in the particular case, but upon general 
grounds of public policy, because of the confidential 
nature of such communications. * * * The question 
before us is not one of the law of slander or libel, 
but of the law of evidence; not whether the com- 
munications of the defendant to the officers of the 
treasury are so privileged from being considered 
as slanderous, as to affect the right to maintain an 
action against the defendant upon or by reason of 
them, but whether they are privileged in a different 
sense, so that courts of justice will not compel or 
permit their disclosure without the assent of the 
government to whose officers they were addressed. 
The reasons and authorities already stated conclu- 
sively show that the communications in question 
are privileged in the latter sense, and cannot be 
disclosed without the permission of the secretary of 
the treasury. And it is quite clear that the discov- 
ery of documents, which are protected from disclo- 
sure upon grounds of public policy, cannot be com- 
pelled either by bill in equity or interrogatories at 
law.” 

In case 2 it was said that while such a disclosure 
could be of no importance to the defense, it might 
be highly prejudicial to the public in the adminis- 
tration of justice by deterring persons from mak- 
ing similar disclosures of crimes which they might 
have discovered. 

In case 3 it was said: ‘‘On the part of the crown 
Hardy’s case and Watson’s case (9) were cited, * * * 
It was contended on the part of the crown that the 


tule was general, and that it was founded upon 
public policy; and that if a question tended to dis- 
close the source of information on which executive 


government had acted, it could not be put. For 
the defendant it was contended that the right of 
the subject to discredit a witness by cross-examina- 
tion was universal; and the object of the question 
being to disredit the witness, that it was taken out 
of the rule. Lord Hale’s History of the Common 
Law was referred to, and several cases were cited, 
but none directly in point. In Hardy's case, John 
Groves, a witness for the crown, being asked by 
whom he was sent to attend certain meetings, the 
question was objected to on the ground that the 
channels of information could not be inquired into. 
The attorney-general, afterward Lord Eldon, stated 
that the Court of Exchequer would not permit the 
question to be asked. The court ruled that it was 
not proper to ask the question, and it was not 
asked. Subsequently, in the same trial (page 811), 
the point arose again; it was on the cross-examina- 
tion of a witness of the name of George Lyram; 
this question was put avowedly to try or sift the 
credit of the witness, namely, who was the person 
to whom they communicated certain facts. Lord 
Chief Justice Eyre held that although in ordinary 
cases such a question could be put, yet if it in- 
volved the disclosure of the channels of communi- 
cation with the government it could not be put; 
and he decided that such was the rule, refer- 


(9) See ante. 








ring to the question asked of the witness Groves, 
already mentioned. Lord Chief Baron Macdonald, 
Mr. Baron Holtham, Mr. Justice Buller and Mr, 
Justice Grose all gave judgments, and on all hands 
it was agreed that the informer, in the case of a 
public prosecution, should not be disclosed. All 
the judges so decided, and the counsel on both 
sides admitted that such was the law. In Watson’s 
case the same point arose. Hardy’s case was cited, 
and Lord Ellenborough and Mr. Justice Abbott, 
afterward Lord Tenterden, ruled accordingly. It 
has been however contended for the defendant 
that admitting that a witness cannot be asked who 
was the informer, the informer being a third per- 
son, yet he may be asked whether he himself was 
the informer, and gave the information; on the 
part of the crown it was replied that such a ques- 
tion, addressed to each witness in turn, might be 
the means of discovering the informer; and that if 
the principle and object of the rule were to prevent 
the informer from being discovered, the question 
cannot any more be put directly to the witness, 
whether he himself was the informer, than whether 
a third person was. It was alleged, and as far as 
we can learn or have had any experience, it was 
correctly alleged, that the practice of this court has 
been in accordance with this rule. There is no 
direct authority either way; but the rule clearly 
established and acted on is this, that in a public 
prosecution a witness cannot be asked such ques- 
tions as will disclose the informer if he be a third 
person. This has been a settled rule for fifty years, 
and although it may seem hard in a particular case, 
private mischief must give way to public conven- 
ience. This is the ground on which the decision 
took place in Hardy’s case and in Watson's case; 
and we think the principle of the rule applies to 
the case where a witness is asked if he himself is 
the informer, and therefore that the question could 
not be asked.” 

In case 4 Dallas, C. J., said: “I will not say that 
T. would have been compelled to produce the 
result of this inquiry, but whether if he undera 
mistake had been disposed so to do, it would not 
have been the bounden duty of the learned judge 
before whom the cause was tried, considering that 
this document was a secret, not the privilege of the 
party holding it, but of which he was a trustee on 
behalf of the public, to have interposed, and pre- 
vented the admission of such evidence. Now be- 
fore I examine the few instances alluded to as ap- 
plying to cases of this description, let us see upon 
what ground and principle the present case rests. 
It is agreed that there are a number of cases of 
a particular description, in which for reasons of 
state and policy, information is not permitted to be 
disclosed. To begin with the ordinary cases, and 
those of a common description in courts of justice. 
In these courts, for reasons of public policy, persons 
are not to be asked the names of those from whom 
they receive information as to the frauds on the 
revenue, In all the trials for high treason of late 
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years the same course has been adopted ; and if par- 
ties were willing to disclose the sources of their in- 
formation they would not be suffered to do it by 
the judges. What is the ground upon which these 
cases stand, except it be the yround of danger to 
the public good, which would result from disclos- 
ing the sources of such information? — for no per- 
son would become an informer if his name might 
be disclosed in a court of justice, and if he might 
be subjected to the resentment of the party against 
whom he had informed. Does not this reasoning 
apply closely to the case now before us? This is an 
inquiry directed to be made by the commander-in- 
chief with a view to ascertain what the conduct of 
the party suspected might have been; in the course 
of which a number of persons may be called before 
the court, and may give information as witnesses 
which they would not choose to have disclosed; 
but if the minutes of the court of inquiry are to be 
produced in this way, or an action brought by the 
party, they reveal the name of every witness, and 
the evidence given by each. Not only this, but 
they also reveal what has been said and done by 
each member of the existing court of inquiry. It 
seems therefore that the reception of the minutes 
would tend directly to disclose that which is not 
permitted to be disclosed; and therefore inde- 
pendently of the character of the court, I should 
say, on the broad rules of public policy and conven- 
ience, that these matters, secret in their natures, 
and involving delicate inquiry and the names of 
persons, stand protected.” 

In case 5 it was said: ‘‘ Public policy requires 
that a person in making communication to a prose- 
cuting attorney, relative to criminals or persons 
suspected of being guilty of crime, should be at lib- 
erty to make a full statement to him without fear 
of disclosure.” 

1. §. is indicted for stealing logs from C. On 
the trial C. is asked the names of the persons in his 
employ who informed him as to the theft. C. re- 
fuses. His refusal is proper (10). 

In case 1 it was said: ‘‘ The witness was unwill- 
ing, from motives of policy, to give the names of 
men in his employ, and from whom he had received 
information, unless ordered by the court, though 
the court was requested by the prisoner’s counsel 
to order it. The witness said the men in his em- 
ploy were afraid of being mobbed if it were known 
they gave the information, and if exposed the own- 
ers would be unable to get men to arrest them. 
* * * We think the situation of the witness, in 
the employment of the owner of the logs alleged to 
have been stolen, would well warrant the court 
from holding him to disclose the names of those 
from whom he received the information, as much as 
in the case of the officer in United States v. Moss (11). 

Joun D. Lawson. 





(10) State v. Soper, 16 Me, 293 (1839). 
(ll) Ante, 





MARRIED WOMAN'S LIABILITY ON CONTRACT, 


N 1884 the New York Legislature passed an act in 
relation to the rights and liabilities of married 
women, which provides in substance that a married 
woman, in all contracts other than those with her 
husband, may contract to the same extent and inthe 
same form as if unmarried and without charging her 
separate estate. Chapter 381 of Laws of 1884. This is 
an almost total abrogation of another of the many 
legal fictions, as the previous law with respect to the 
subject went probably upon the theory, in most cases 
so different from the fact, of the unity of husband and 
wife or her supposed want of free agency by coercion. 
Whether or not the act is right in theory, it will un- 
doubtedly greatly abridgeand simplify this branch of 
business dealing and lessen litigation. On the ground 
of lack of legislative power to impair the validity of 
existing contracts, the act will attach only to those 
contracts made since its passage, leaving previous con- 
tracts to the law as it was. And it is under the law as 
it was that these remarks and queries are respectfully 
submitted. 

Since the leading case of Yale v. Dederer, 18 N. Y. 
265, it has been uniformly held that in order to bind 
the separate estate of a married woman by a written 
contract made by her, the intent to so charge it must 
be expressed therein, unless such contract was made 
in the line of her trade or business, or for the avowed 
or actual benefit of such separate estate. 

Where the contract is in writing, a parol expression 
of such intent cannot be proved. Deck v. Johnson, 2 
Keyes, 348. But where the contract is verbal, then a 
parol expression of such intent as part of the contract 
can be proved and is good and binding. Maxon v. Scott, 
55 N. Y. 247. 

To say nothing about the charging of an inchoate 
interest orestate in expectancy, where it is not ex- 
pressly prohibited, suppose a married woman, simply 
as surety, makes a contract in proper form, charging 
in terms her separate estate when at the time she has 
no separate estate, but afterward acquires one? Does 
such after-acquired estate become liable to the con- 
tract? Thatis the question, and after some search I 
have not been able to find any case satisfactorily de- 
termining it. 

As to the nature of such charge, it was held in the 
aforesaid case of Maxon v. Scott not to bea specific 
lien, but enforceable against all property at the time 
satisfaction isdemanded. Lisenlord v. Snyder, 71 N. 
Y. 45, holds that an agreement charging a married 
woman's separate estate for past services is not suffi- 
cient, that the agreement must be included in the orig- 
inal contract. 

Now what form of language is necessary to consti- 
tute such charge? It would seem that no set form 
would be required, any plain pertinent language 
clearly indicating such intent would be sufficient. 
And yet a simple promise to pay, though perhaps 
coupled with a reference to the means with which the 
promise was expected or meant to be met, might be 
held to be of quite different legal effect from an abso- 
lute charge upon separate estate. Border cases can be 
easily supposed. 

In Manhattan B. & M. Co. v. Thompson, 58 N. Y. 80, 
the wife was held not liable upon a written contract 
signed by her and in these words: 

“To the Manhattan Brass Co.: 

‘“*Mr. George W. Thompson is authorized to contract 
for me, and in my name, with you, for the manufac- 
ture of cases for atmospheric oil lamps, and you may 
hold me responsible for the fulfillment of any contract 
or obligation made by him with you therefor.”’ 

In the opinion by Church, C. J., three of the bench 
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concurring and three dissenting, he says: ‘It cannot 
be said that the contract related to any estate she then 
held, nor in view of the findings was it for the benefit 
of such estate.’’ This case was argued and decided in 
1874. The later case of Tiemeger v. Turnquist, 85 N. 
Y. 516, where the wife bought groceries for the family 
including her husband upon her sole credit, charging 
with the payment thereof her interest in a policy of 
insurance upon the life of her husband, payable upon 
his death to her if she survived him, but if not, then 
to their children, decides that she was liable, although 
the attempted charge upon her said contingent estate 
should be considered void as incapable of being legally 
charged. Finch, J., who delivered the opinion, says: 
“The amendment of 1862 allows a married woman to 
hold as her separate property that which she acquires 
by purchase,” meaning of both real and personal prop- 
erty, and without considering her liability in other 
cases. And yetin the aforesaid case of the Manhattan 
Co., might it not well be deemed that the wife 
purchased said lamp cases, through the agency of her 
husband? 

Conlin v. Cantrell, 64 N. Y. 217, holds that the intent 
to charge the separate estate may be inferred entirely 
from the surrounding circumstances. 

But by force of the act of 1884 the law and learning 
upon this subject will soon be swept completely away, 
to join the great mass gone before, never to be resur- 
rected. 


J. B. DALEY. 
—_ > —____ 


TRUST AND TRUSTEE--RULE AS TO INVEST- 
MENT. 
SUPREME COURT OF THE UNITED STATES, 
DECEMBER 1, 1884. 


LAMAR Vv. Micovu.* 


The war of the rebellion, and the residence of both guardian 
and ward in the enemy's territory throughout the war, 
did not terminate the obligation of a guardian appointed 
before the war in a State never within that territory, nor 
discharge him from liability to account to the ward in the 
courts of that State after the war. 

A guardian, appointed in New York, before the war of the 
rebellion, of an infant then temporarily residing there, 
but domiciled in Georgia, sold bank stock of his ward in 
New York during the war, and there invested the pro- 
ceeds in bonds issued before the war by the cities of Mo- 
bile, Memphis, and New Orleans, and in bonds issued by 
a railroad corporation chartered by the State of Tennes- 
see, and whose road was in Tennessee and Georgia, and 
the railroad bonds indorsed by the State of Tennessee at 
the time of their issue; and deposited the bonds in a bank 
in Canada. Held, that if in so doing he used due care and 
prudence, having regard to the best pecuniary interests of 
his ward, he was not accountable tothe ward for loss by 
depreciation of the bonds, although one object of the sale 
and investment was to save the ward’s money from con- 
fiscation by the United States. 

An investment by a guardian. of money of his ward, during 
the war ofthe rebellion, and while both guardian and 
ward were residing within the enemy’s territory, in bonds 
of the so-called Confederate States, was unlawful, and the 
guardian is responsible to the ward for the sum so 
invested. 


PPEAL from the Circuit Court of the United 
States for the Southern District of New York. 
The opinion states the case. 


E. N. Dickerson, for appellant. 
S. P. Nash and Geo. C. Holt, for appellee. 
*8. C., 5Sup. Ct. Rep. 221. 








Gray, J. This is an appeal by the executor of a 
guardian from adecree against him upon a bill in 
equity filed by the administratrix of his ward. The 
original bill, filed on July 1, 1875, by Ann C. Sims, a 
citizen of Alabama, as administratrix of Martha M. 
Sims, in the Supreme Court of the State of New York, 
alleged that on December 11, 1855, the defendant’s 
testator, Gazaway B. Lamar, was duly appointed by 
the surrogate of the county of Richmond, in that State, 
guardian of the person and estate of Martha M. Sims, 
an infant of six years of age, then a resident of that 
county, and gave bond as such, and took into his pos- 
session and control all her property, being more than 
$5,000; that on October 5, 1874, he died in New York, 
and on November 10, 1874, his will was there admitted 
to probate, and the defendant, acitizen of New York, 
was appointed his executor; and that he and his ex- 
ecutor had neglected to render any account of his 
guardianship to the surrogate of Richmond county, or 
to any court having cognizance thereof, or to the ward 
or her administratrix; and prayed for an account, and 
for judgment for the amount found to be due. 

The defendant removed the case into the Circuit 
Court of the United States for the Southern District 
of New York, and there filed an answer, averring that 
in 1855, when Lamar was appointed guardian of Mar- 
tha M. Sims, he was a citizen of Georgia, and she was 
a citizen of Alabama, having a temporary residence in 
the city of New York; that in the spring of 1861 the 
States of Georgia aud Alabama declared themselves to 
have seceded from the United States, and to consti- 
tute members of the so-called Confederate States of 
America, whereupon a State of war arose between the 
United States and the Confederate States, which con- 
tinued to be flagrant for more than four years after; 
that Lamar and Martha M. Sims were in the spring of 
1861 citizens and residents of the States of Georgiaand 
Alabama respectively, and citizens of the Confederate 
States, and were engaged in aiding and abetting the 

tate of Georgia and the so-called Confederate States 
in their rebellion against the United States, and she 
continued to aid and abet until the time of her death, 
and he continued to aid and abet till January, 1865; 
that the United States, by various public acts, de- 
clared all his and her property, of any kind, to be lia- 
ble to seizure and confiscation by the United States, 
and they both were, by the various acts of Congress of 
the United States, outlawed and debarred of any ac- 
cess to any court of the United States, whereby it was 
impossible for Lumar to appear in the Surrogate’s 
Court of Richmond county to settle and close his ac- 
counts there, and to be discharged from his liability as 
guardian, in consequence whereof the relation of 
guardian and ward, so far as it depended upon the 
orders of that court, ceased and determined; that for 
the purpose of saving the ward’s property from seiz- 
ure and confiscation by the United States, Lamar, at 
the request of the ward and of her natural guardians, 
all citizens of the State of Alabama, withdrew the 
funds belonging to her from the city of New York, and 
invested them for her benefit and account in such se- 
curities as by the laws of the States of Alabama and 
Georgia and of the Confederate States he might law- 
fully do;-that in 1864, upon the death of Martha M. 
Sims, al] her property vested in her sister, Ann C. 
Sims, as her next of kin, and any acccounting of La- 
mar for that property was to be made to her; that on 
March 15, 1867, at the written request of Ann C. Sims 
and of her natural guardians, Benjamin H. Micou was 
appointed her legal guardian by the Probate Court of 
Montgomery county, in the State of Alabama, which 
was at that time her residence, and Lamar thereupon 
accounted for and paid over all property with which 
he was chargeable as guardian of Martha M. Sims, to 
Micou, as her guardian, and received from him a full 
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release therefor; and that Ann C. Sims, when she be- 
came of age, ratified and confirmed the same. Tothat 
answer the plaintiff filed a general replication. 

The case was set down for hearing in the Circuit 
Court upon the bill, answer and replication, and a 
statement of facts agreed by the parties, in substance 
as follows: 

On November 23, 1850, William W. Sims, a citizen of 
Georgia, died at Savannah, in that State, leaving a 
widow, who was appointed his administratrix, and two 
infant daughters, Martha M. Sims, born at Savannah 
on September 8, 1849, and Ann C. Sims, born in Florida 
on June 1, 1851. In i853 the widow married the Rev. 
Richard M. Abercrombie, of Clifton, in the county of 
Richmond and State of New York. On December 11, 
1855, on the petition of Mrs. Abercrombie, Gazaway 
B. Lamar, an uncle of Mr. Sims, and then residing at 
Brooklyn, in the State of New York, was appointed 
by the surrogate of Richmond county guardian of the 
person and estate of each child “ until she shall arrive 
at the age of fourteen years, and until another guard- 
ian shall be appointed;’’ and gave bond to her, with 
sureties, ‘‘ to faithfully in all things discharge theduty 
of a guardian to the said minor according to law, and 
rendera trueand just account of all moneys and 
other property received by him, and of the application 
thereof, and of his guardianship in all respects, to any 
court having cognizance thereof;’’ and he imme- 
diately received from Mrs. Abercrombie in money $5,- 
166.89 belonging to each ward, and invested part of it 
in January and April, 1856, in stock of the Bank of the 
Republic at New York, and part of it in March and 
July, 1857, in stock of the Bank of Commerce at Savan- 
nah, each of which was then paying, and continued to 
pay until April, 1861, good dividends annually, the one 
of 10 and the other of 8 per cent. 

In 1856, several months after Lamar’s appointment 
as guardian, Mr. and Mrs. Abercrombie removed from 
Clifton, in the State of New York, to Hartford, in the 
State of Connecticut, and there resided till her death, 
in the spring of 1859. The children lived with Mr. 
and Mrs. Abercrombie, Lamar as guardian paying Mr. 
Abercrombie for their board, at Clifton and at Hart- 
ford, from the marriage until her death; and were 
then removed to Augusta, in the State of Georgia, and 
there lived with their paternal grandmother and her 
unmarried daughter and only living child, their aunt; 
Lamar as guardian continuing to pay their board. 
After 1856 neither of the children ever resided in the 
State of New York. On January 18, 1860, their aunt 
was married to Benjamin H. Micou, of Moutgomery, 
in the State of Alabama, and the children and their 
grandmother thereafter lived with Mr. and Mrs. Mi- 
cou at Montgomery, and the children were educated 
and supported at Mr. Micou’s expense. From 1855 to 
1859 Lamar resided partly in Georgia and partly in 
New York. In the spring of 1861 he had a temporary 
residence in the city of New York, and upon the 
breaking out of the war of the rebellion, and after re- 
moving all his own property, left New York, and 
passed through the lines to Savannah, and there re- 
sided, symputhizing with the rebellion, and doing 
what he could to accomplish its success, until January, 
1865, and continued to have his residence in Savannah 
until 1872 or 1873, when he went to New York again, 
and afterward lived there. Mr. and Mrs. Micou also 
sympathized with the rebellion and desired its suc- 
cess, and each of them, as well as Lamar, failed dur- 
ing the rebellion to bear true allegiance to the United 
States. 

At the time of Lamar’s appointment as guardian, 10 
shares in the stock of the Mechanics’ Bank of Au- 
gusta, in the State of Georgia, which had belonged to 
William W. Sims in his life-time, stood on the books 
of the bank in the name of Mrs. Abercrombie asj his 








administratrix, of which one-third belonged to her as 
his widow, and one-third to each of theinfants. In 
January, 1856, the bank refused a request of Lamar to 
transfer one-third of that stock to him as guardian of 
each infant, but afterward paid tohim as guardian, 
from time to time, two-thirds of the dividends dur- 
ing the life of Mrs. Abercrombie, and all the dividends 
after her death until 1865. During the period last 
named, he also received as guardian the dividends on 
some other bank stock in Savannah, which Mrs. Aber- 
crombie owned, and to which on her death her hus" 
band became entitled. Certain facts relied on as show- 
ing that he immediately after his wife’s death madea 
surrender of her interest in the bank shares to Lamar, 
as guardian of her children, are not material to the 
understanding of the decision of this court, but are 
recapitulated in the opinion of the Circuit Court. 7 
Fed. Rep. 180-185. In the winter of 1861-62, Lamar 
fearing that the stock in the Bank of the Republic at 
New York, held by him as guardian, would be confis- 
cated by the United States, had it sold by a friend in 
New York; the proceeds of the sale, which were about 
20 per cent less than the par value of the stock in- 
vested at New York in guarantied bonds of the cities 
of New Orleans, Memphis, and Mobile, and of the 
East Tennessee & Georgia Railroad Company, and 
those bonds deposited in a bank in Canada. Lamar 
from time to time invested the property of his wards, 
that was within the so-called Confederate States, in 
whatever seemed to him to be the most secure and 
safe—some in Confederate States bonds, some in the 
bonds of the individual States which composed the 
confederacy, and some in bonds of cities, and of rail- 
road corporations, and stock of banks within those 
States. Onthe money of his wards, accruing from 
dividends on bank stock, and remaining in his hands, 
he charged himself with interest until the summer of 
1862, when with the advice and aid of Mr. Micou, he 
invested $7,000 of such money in bonds of the Confed- 
erate States and of the State of Alabama; and in 1868, 
with the like advice and aid, sold the Alabama bonds 
for more than he had paid for them, and invested the 
proceeds also in Confederate States bonds; charged 
his wards with the money paid, and credited them 
with the bonds; and placed the bonds in the hands of 
their grandmother, who gave him a receipt for them 
and held them till the end of the rebellion, when they 
as well as the stock in the banks at Savannah became 
worthless. 

Martha M. Sims died on November 2, 1864, at the 
age of fifteen years, unmarried and intestate, leaving 
her sister, Ann C. Sims her next of kin. On January 
12, 1867, Lamar, in answer to letters of inquiry from 
Mr. and Mrs. Micou, wrote to Mrs. Micou that he had 
saved from the wreck of the property of his niece, 
Ann C. Sims, surviving her sister, three bonds of the 
city of Memphis, indorsed by the State of Tennessee, 
one bond of the city of Mobile, and one bond of the 
East Tennessee & Georgia Railroad Company, each 
for 31,000, and with some coupons past due and un- 
collected ; and suggested that by reason of his age and 
failing health, and of the embarrassed state of hisown 
affairs, Mr. Micou should be appointed in Alabama 
guardian in his stead. Upon the receipt of this letter, 
Mrs. Micou wrote to Lamar, thanking him for the ex- 
plicit statement of the niece’s affairs, and for the care 
and trouble he had had with her? property; and Ann 
C. Sims, then nearly sixteen years old, signed a re- 
quest, attested by her grandmother and by Mrs. Micou, 
that her guardianship might be transferred to Mr: 
Micou, and that he might be appointed her guardian. 
And on March 15, 1867, he was appointed guardian of 
her property by the Probate Court of the county of 
Montgomery and State of Alabama, according to the 
laws of that State, and gave bond as such. On May 
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14, 1867, Lamar sent to Micou complete and correct 
statements of his guardiauship account with each of 
his wards, as well as all the securities remaining in his 
hands as guardian of either, and a check payable to 
Micou as guardian of Ann C. Sims for a balance in 
money due her; and Micou, as such guardian, signed 
and sent to Lamar a schedule of and receipt for the 
property, describing it specifically, by which it ap- 
peared that the bonds of the cities of New Orleans and 
Memphis, and of the East Tennessee & Georgia Rail- 
road Company were issued, and the Memphis bonds as 
well as the railroad bonds were indorsed by the State 
of Tennessee, some years before the breaking out of 
the rebellion. Micou thenceforth continued to act in 
all respects as the only guardian of Aun C. Sims until 
she became of age on June 1, 1872. 

No objection or complaint was ever made by either 
of the wards or their relatives against Lamar’s trans- 
actions or investments as guardian until July 28, 1874, 
when Micou wrote to Lamar informing him that Ann 
C. Sims desired a settlement of his accounts, aud 
that he had been advised that no credits could be al- 
lowed for the investments in Confederate States 
bonds, and that Lamar was responsible for the secur- 
ity of the investments in other bonds and bank stock. 
Lamar was then sick in New York, and died there on 
October 5, 1874, without having answered the letter. 
Before the case was heard in the Circuit Court, Ann 
C. Sims died, on May 7, 1878, and on June 20, 1878, 
Mrs. Micou was appointed, in New York, administra- 
trix de bonis non of Martha M. Sims, and as such filed 
a bill of revivor in this suit. On October 3, 1878, the 
defendant filed a cross-bill, repeating the allegations 
of his answer to the origiual bill, and further averring 
that Ann C. Sims left a will which had been admitted 
to probate in Montgomery county, in the State of 
Alabama, and afterward in the county and State of 
New York, by which she gave all her property to Mrs. 
Micou, who was her next of kin, and that Mrs. Micou 
was entitled to receive for her own benefit whatever 
might be recovered in the principal suit, and was es- 
topped to deny the lawfulness or propriety of Lamar’s 
acts, because whatever was done by him as guardian 
of Martha M. Sims in her life-time, or as guardian of 
the interests of Ann C. Sims as her next of kin, was 
authorized and approved by Mrs. Micou and her 
mother and husband asthe natural guardians of both 
children. Mrs. Micou, as plaintiff in the bill of re- 
vivor, answered the cross-bill, alleging that Ann suc- 
ceeded to Martha’s property as her administratrix, and 
not as her next of kin, admitting Ann’s will and the 
probate thereof, denying that Mrs. Micou was a nat- 
ural guardian of the children, and denying that she 
approved or ratified Lamar’s acts as guardian. A gen- 
eral replication was filed to that answer. 

Upon a hearing on the pleadings and the agreed 
statement of facts, the Circuit court dismissed the 
cross-bill, held all Lamar’s investments to have been 
breaches of trust, and entered adecree referring the 
case to a master to state an account. The case was 
afterward heard on exceptions to the master’s report, 
and afinal decree entered for the plaintiff for $18,- 
705.19, including the value before 1861 of those bank 
stocks in Georgia of which Lamar had never had pos- 
session. The opinion delivered upon the first hearing 
is reported in 17 Blatchf. 378, and in 1 Fed. Rep. 14, 
and the opinion upon the second hearing in7 id. 180. 
The defendant appealed to this court. 

The authority of the Surrogate’s Court of the county 
of Richmond and State of New York to appoint La- 
mar guardian of the persons and property of infants at 
the time within that county, and the authority of the 
Supreme Court of the State of New York, in which 
this suit was originally brought, being a court of gen- 
eral equity jurisdiction, to take cognizance thereof, 





are not disputed; and upon the facts agreed, it is quite 
clear that none of the defenses set up in the answer 
afford any ground for dismissing the bill. The war of 
the rebellion, and the residence of both, ward and 
guardian, within the territory controlled by the in- 
surgents, did not discharge the guardian from his re- 
sponsibility to account, after the war, for property of 
the wards which had at any time come into his hands, 
or which he might, by the exercise of due care, have 
obtained possession of. A State of war does not put 
an end to pre-existing obligations, or transfer the 
property of wards to their guardians, or release the 
latter from the duty to keep it safely, but suspends 
until the return of peace the right of any one residing 
in the enemy’s country to sue in our courts. Ward v. 
Smith, 7 Wall. 447; Montgomery v. United States, 15 id. 
395, 400; Insurance Co. v. Davis, 95 U. S. 425, 430; Ker- 
shaw v. Kelsey, 100 Mass. 561, 563, 564, 570; 3 Phillim. 
Int. Law (2d ed.), §589. The appointment of Micouin 
1867 by acourt of Alabama to be guardian of the sur- 
viving ward, then residing in that State, did not ter- 
minate Lamar’s liability for property of his wards 
which he previously had or ought to have taken posses- 
sion of. The receipt given by Micou was only for the 
securities and money actually handed over to him by 
Lamar; andif Micou had any authority to discharge 
Lamar from liability for past mismanagement of 
either ward’s property, he never assumed to do so. 
The suggestion in the answer, that the surviving ward 
upon coming of age, ratified and approved the acts of 
Lamar as guardian, finds no support in the facts of the 
case. The further grounds of defense, set up in the 
cross-bill, that Micou participated in Lamar’s invest- 
ments, and that Mrs Micou approved them, are equally 
unavailing. The acts of Micou, before his own ap- 
pointment as guardian, could not bind the ward. And 
admissions in private letters from Mrs. Micou to La- 
mar could not affect the rights of the ward, or Mrs. 
Micou’s authority, upon being afterward appointed 
administratrix of the ward, to maintain this bill as 
such against Lamar’s representative, even if the 
amount recovered will inure to her own benefit as the 
ward's next of kin. 1Greenl. Ev.,§ 179. The extent 
of Lamar’s liability presents more difficult questions 
of law, now for the first time brought before this 
court. The general rule is everywhere recognized, 
that a guardian or trustee, when investing property in 
his hands, is bound to act honestly and faithfully, and 
to exercise a sound discretion, such as men of ordi- 
nary prudence and intelligence use in their own 
affairs. In some jurisdictions no attempt has been 
made to establish a more definite rule; in others the 
discretion has been confined by the Legislature or the 
courts, within strict limits. 

The court of chancery, before the Declaration of In- 
dependence, appears to have allowed some latitude to 
trustees in making investments. The best evidence 
of this is to be found in the judgments of Lord Hard- 
wicke. He held indeed, in accordance with the clear 
weight of authority before and since, that money lent 
on a mere personal obligation, like a promissory note, 
without security, was at the risk of the trustee. Ryder 
v. Bickerton, 8 Swanst. 80, note; S. C., 1 Eden, 149, 
note; Barney v. Saunders, 16 How. 535, 545; Perry 
Trusts, § 453. But in so holding, he said: ‘‘For it 
should have been on some such security as binds land, 
or something to be answerable for it.” 3 Swanst. 81, 
note. Although in one case he held that « trustee, di- 
rected by the terms of his trust to invest the trust 
money in government funds or other good securities, 
was responsible for a loss caused by his investing it in 
South Sea stock, and observed that neither South Sea 
stock nor bank stock was considered a good security, 
because it depended upon the management of the gov- 
ernor and directors, and the capital might be wholly 
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lost (Trafford v. Boehm, 3 Atk. 440, 444); yet in another 
case he declined to charge a trustee for aloss on South 
Sea stock, which had fallen in value since the trustee 
received it, and said that ‘‘ to compel trustees to make 
up adeficiency, not owingto their willful default, is 
the harshest demand that can be madein a court of 
equity.” Jackson v. Jackson, 1 Atk. 513, 514; S. C., 
West Ch. 31, 34. Ina later case he said: ‘Suppose a 
trustee, having in his hands a considerable sum of 
money, places it out in the funds, which afterward 
sink in their value, or on a security at the time ap- 
parently good, which afterward turns out not to be so, 
for the benefit of the cestui que trust; was there ever 
an instance of the trustees being made to answer the 
actual sum so placed out? I answer, ‘No.’ If there 
is no mala fides, nothing willful in the conduct of the 
trustee, the court will always favor him; for asa 
trust isan office necessary in the concerns between 
man and man, and which, if faithfully discharged, is 
attended with no small degree of trouble and anxiety, 
it is an act of great kindness in any one to accept it. 
To add hazard or risk to that trouble, and subject a 
trustee to losses which he could not foresee, and con- 
sequently not prevent, would be a manifest hardship, 
and would be deterring every one from accepting so 
necessary an Office.’’ That this opinion was not based 
upon the fact that in England trustees usually receive 
no compensation is clearly shown by the chancellor’s 
adding that the same doctrine held good in the case 
of a receiver, an officer of the court, and paid for his 
trouble; and the point decided was that a receiver, 
who paid the amount of rents of estate in his charge 
to a Bristol tradesman of good credit, taking his bills 
therefor on London, was not responsible for the loss 
of the money by his becoming bankrupt. Knight v. 
Plymouth, 1 Dick. 120, 126, 127; 8. C., 3 Atk. 480. And 
the decision was afterward cited by Lord Hardwicke 
himself as showing that when trustees act by other 
hands, according to the usage of business, they are not 
answerable for losses. Ex parte Belchier,1 Amb. 218, 
219; S. C., 1 Ken. 38, 47. 

In later times, as the amount and variety of English 
government securities increased, the Court of Chan- 
cery limited trust investments to the public funds, 
disapproved investments either in bank stock or in 
mortgages of real estate, and prescribed so stricta 
rule that Parliament interposed; and by the statutes 
of 22 & 23 Vict., ch. 35, and 23 & 24 id. 38, and by gen- 
eral orders inchancery, pursuant to those statutes, 
trustees have been authorized to invest in stock of the 
bank of England or of Ireland, or upon mortgage of 
freehold or copyhold estates, as well as in the public 
funds. Lewin Trusts (7th ed.), 282, 283, 287. In a very 
recent case the Court of Appeal and the House of 
Lords, following the decisions of Lord Hardwicke in 
Knight v. Plymouth and £x parte Belchier, above 
cited, held that a trustee investing trust funds, who 
employed a broker to procure securities authorized by 
the trust, and paid the purchase-money to the broker, 
if such was the usual and regular course of business of 
persons acting with reasonable care and prudence on 
their own account, was not liable for the loss of the 
money by fraud of the broker. Sir George Jessel, M. 
R., Lord Justice Bowen, and Lord Blackburn affirmed 
the general rule that a trustee is only bound to con- 
duct the business of his trust in the same manner that 
an ordinarily prudent man of business would conduct 
his own; Lord Blackburn adding the qualification that 
“atrustee must not choose investments other than 
those which the terms of his trust permit.’’ Speight 
v. Gaunt, 22 Ch. Div. 727, 739, 762; 9 App. Cas, 
1, 19. 

In this country there has been a diversity in the laws 
and usages of the several States upon the subject of 
trust investments. 





In New York, under Chancellor Kent, the rule seems 
to have been quite undefined. See Smith v. Smith, 4 
Johns. Ch. 281, 285; Thompson v. Brown, id. 619, 628, 
629, where the chancellor quoted the passage above 
cited from Lord Hardwicke’s opinion in Knight v. 
Plymouth. And in Brown v. Campbell, Hopk. Ch. 238, 
where an executor in good faith made an investment, 
considered at the time to be advantageous, of the 
amount of two promissory notes, due to his testator 
from one manufacturing corporation, in the stock of 
another manufacturing corporation, which afterward 
became insolvent, Chancellor Sandford held that there 
was no reason to charge him with theloss. But by the 
later decisions in that State investments in bank or 
railroad stock have been held to be at the risk of the 
trustee, and it has been intimated that the only in- 
vestments that a trustee can safely make without an 
express order of court are in government or real estate 
securities. King v. Talbot, 40 N. Y. 76, affirming 8S. C., 
50 Barb. 453; Ackerman v. Emott, 4 id. 626; Mills v. Hoff- 
man, 26 Hun, 594; 2 Kent Comm. 416, note b. So the 
decisions in New Jersey and Pennsylvania tend to dis- 
allow investments in the stock of banks or other busi- 
ness corporations, or otherwise than in the public 
fundsorin mortgages of real estate. Gray v. Fox, 
Saxt. 259, 268; Halsted v. Meeker, 83C. E. Green, 136; 
Lathrop v. Smalley. 8 id. 192; Worrell’s Appeal, 9 Penn. 
St. 508, and 23 id. 44; Hemphill’s Appeal, 18 id. 308; 
Ihmsen’s Appeal, 43 id. 431. And the New York and 
Pennsylvania courts have shown a strong disinclina- 
tion to permit investments in real estate or securi- 
ties out.of their jurisdiction. Ormiston v. Olcott, 84 
N. Y. 339; Rush’s Estate, 12 Penn. St. 375, 378. 

In New England, and in the southern States, the 
rule has been less strict. In Massachusetts, by a 
usage of more than half acentury, approved by a uni- 
form course of judicial decision, it has come to be re- 
garded as too firmly settled to be changed, except by 
the Legislature, that all that can be required of a 
trustee to invest is that he shall conduct himself faith- 
fully and exercise a sound discretion, such as men of 
prudence and intelligence exercise in the permanent 
disposition of their own funds, having regard not only 
to the probable income, but also to the probable 
safety of the capital; and that a guardian or trustee is 
not precluded from investing in the stock of banking, 
insurance, manufacturing, or railroad corporations 
within or without the State. Harvard College v. Am- 
ory, 9 Pick. 446, 461; Lovell v. Minot, 20 id. 116, 119; 
Kinmonth v. Brigham, 5 Allen, 270, 277; Clark v. Gar- 
field, 8 id. 427; Brown v. French, 125 Mass. 410; Bowker 
v. Pierce, 130 id. 262. 

In New Hampshire and in Vermont, investments 
honestly and prudently made, in securities of any kind 
that produce income, appear to be allowed. Knowlton 
v. Bradley, 17 N. H. 458; Kimball v. Reding, 31 N. H. 
352, 874; French v. Currier, 47 N. H. 88, 99; Barney v. 
Parsons, 54 Vt. 623. 

In Maryland, good bank stock, as well as govern- 
ment securities and mortgages on real estate, has 
always been considered a proper investment. Ham- 
mond v. Hammond, 2 Bland, 306, 413; Gray v. Lynch, 8 
Gill, 403; Murray v. Feinour, 2 Md. Ch. 418. So in Mis- 
sissippi, investment in bank stock is allowed. Smyth v. 
Burns, 25 Miss. 422. 

In South Carolina, before the war, no more definite 
rule appears to have been laid down than that guard- 
ians and trustees must manage the fundsin their 
hands as prudent men manage their own affairs. 
Boggs v. Adger, 4 Rich. Eq. 408, 411; Spear v. Spear, 
9 id. 184, 201; Snelling v. McCreary, 14 id. 291, 
300. 
In Georgia the English rule was never adopted; a 
statute of 1845, which authorized executors, adminis- 
trators, guardians, and trustees, holding any trust 
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funds, to invest them in securities of the State, was 
not considered compulsory; and before January 1, 
1863 (when that statute was amended by adding a pro- 
vision that any other investment of trust funds must 
be made under a judicial order, or else be atthe risk 
of the trustees), those wholent the fund at interest, 
on what was at the time considered by prudent men 
to be good security, were not held liable for a loss 
without their fault. Cobb Dig. 333; Code 1861, § 
2308; Brown v. Wright, 39 Ga. 96; Moses v. Moses, 50 id. 
9, 33. 

In Alabama the Supreme Court in Bryant v. Craig, 
12 Ala. 354, 359, having intimated that a guardian 
could not safely invest upon either real or personal se- 
curity without an order of court, the Legislature from 
1852 authorized guardians and trustees to invest on 
bond and mortgage, or on good personal security, with 
no other limit than fidelity and prudence might re- 
quire. Code 1852, § 2024; Code 1867, § 2426; Foscue v. 
Iyon, 55 Ala. 440, 452. 

The rules of investment varying so much in the dif- 
ferent States, it becomes necessary to consider by 
what law the management and investment of the 
ward’s property should be governed. As a general 
rule (with some exceptions not material to the consid- 
eration of this case) the law of the domicile governs 
the status of a person, and the disposition and manage- 
ment of his movable property. The domicile ofan in- 
fant is universally held to be the fittest place for the 
appointment ofa guardian of his person and estate; 
although for the protection of either, a guardian may 
be appointed in any State where the person or any 
property of an infant may be found. On the conti- 
nent of Europe the guardian appointed in the State 
of the domicile of the ward is generally recognized as 
entitled to the control and dominion of the ward and 
his movable property every where,and guardians speci- 
ally appointed in other States are responsible to the 
principal guardian. By the law of England and of this 
country, a guardian appointed by the courts of one 
State has no authority over the ward's person or prop- 
erty in another State, except so far as allowed by the 
comity of that State, as expressed through its Legisla- 
ture or itscourts; but the tendency of modern statutes 
and decisions is to defer to the law of the domicile,and 
to support the authority of the guardian appointed 
there. Hoyt v. Sprague, 103 U. 8. 613, 651, and au- 
thorities cited; Morrell v. Dickey, 1 Johns. Ch. 153; 
Woodworth v. Spring, 4 Allen, 321; Milliken v. Pratt, 
125 Mass. 374, 377, 378; Leonard v. Putnam, 51 N. H. 
247; Com. v. Rhoads, 37 Penn. St. 60; Sims v. Renwick, 
25 Ga. 58; Dicey Dom. 172-176; Westl. Int. Law (2d 
ed.) 48-50; Whart. Confl. Laws (2d ed.), §§ 259-268. An 
infant cannot change his own domicile. As infants 
have the domicile of their father he may change 
their domicile by changing his own; and 
after his death the mother, while she _ re- 
mains a widow, may likewise, by changing her domi- 
cile, change the domicile of the infants; the domicile 
of the children, in either case, following the independ- 
ent domicile of their parent. Kennedy v. Ryall, 67 
N. Y. 379; Potinger v. Wightman, 3 Mer. 67; Dedham 
v. Natick, 16 Mass. 135; Dicey Dom. 97-99. But when 
the widow, by marrying again, acquires the domicile 
of a second husband, she does not, by taking her chil- 
dren by the first husband to live with her there, make 
the domicile which she derives from the second hus- 
band their domicile; and they retain the domicile 
wh ich they had, before her second marriage, acquired 
from her orfrom their father. Cumner v. Milton, 3 
Salk. 259; S. C., Holt, 578; Freetown v. Taunton, 16 
Mass. 52; School Directors v. James, 2 Watts & S. 568; 
Johnson v. Copeland, 35 Ala. 521; Brown v. Lynch, 2 
Bradf. 214; Mears v. Sinclair, 1 West Va. 185; Pot. In- 





troduction Generale aux Coutumes, No. 19; 1 Burge 
Col. Law, 39; 4 Phillim. Int. Law (2d ed.), § 97. 

The preference due to the law of the ward’s domi- 
cile, and the importance of a uniform administration 
of his whole estate, require that as a general rule, the 
management and investment of his property should be 
governed by the law of the State of his domicile, es- 
pecially when he actually resides there, rather than by 
the law of any State in which a guardian may have 
been appointed or may have received some property 
of the ward. If the duties of the guardian were to be 
exclusively regulated by the law of the State of his ap- 
pointment, it would follow that in any casein which 
the temporary residence of the ward was changed 
from State to State, from considerations of health, 
education, pleasure or convenience, and guardians 
were appointed in each State, the guardians appointed 
in the different States, even if the same persons, might 
beheld to diverse rules of accounting for different 
parts of the ward’s property. The form of account- 
ing, so far as concerns the remedy only, must indeed 
be according to the law of the court in which relief is 
sought; but the general rule by which the guardian is 
to be held responsible for the investment ofthe ward’s 
property is the law of the place of the domicile of the 
ward. Bar Int. Law, § 106 (Gillespie’s translation), p. 
438; Whart. Confl. Laws, § 259. It may be suggested 
that this would enable the guardian, by changing the 
domicile of his ward, to choose for himself the law by 
which he should account. Not so. The father, and 
after his death the widowed mother, being the natural 
guardian, and the person from whom the ward derives 
his domicile, may change that domicile. But the ward 
does not derive a domicile from any other than a natu- 
ral guardian. A testamentary guardian nominated by 
the father may have the same control of the ward’s 
domicile that the father had. Wood v. Wood, 5 Paige, 
596, 605. And any guardian appointed in the State of 
the domicile of the ward has been generally held to 
have the power of changing the ward’s domicile from 
one county to another within the same State and un- 
der the same law. Ctrtts v. Haskins, 9 Mass. 543; Hol- 
yoke v. Haskins, 5 Pick. 20; Kirkland v. Whately, 4 
Allen, 462; Anderson v. Anderson, 42 Vt. 350; Ex parte 
Bartlett, 4 Bradf. 221; The Queen v. Whitby, L. R.,5 
Q. B., 325, 331. But is very doubtful, to say the least, 
whether even a gu® lian appointed in the State of the 
domicile of the ward (not being the natural guardian 
or a testamentary guardian), can remove the ward’s 
domicile beyond the limits of the State in which the 
guardian is appointed, and to which his legal authority 
is confined. Douglas v. Douglas, L. R., 12 Eq. 617, 625; 
Daniel v. Hill, 52 Ala. 430; Story Confl. Laws, § 506, 
note; Dicey, Dom. 100, 132. Andit is quite clear that 
a guardian appointed in a State in which the ward is 
temporarily residing cannot change the ward’s perma- 
nent domicile from one State to another. The case of 
such a guardian differs from that of an executor of or 
a trustee undera will. In the one case the title in the 
property is in the executor or the trustee; in the other 
the title in the property is in the ward, and the guard- 
ian has only the custody and management of it, with 
power to change its investment. The executor or trus- 
tee is appointed at the domicil of the testator; the 
guardian is most fitly appointed at the domicile of the 
ward, and may be appointed in any State in which the 
person or any property of the ward is found. The 
general rule which governs the administration of the 
property in the one case may be the law of the domi 
cile of the testator; in the other case it is the law of 
the domicile of the ward. 

As the law of the domicile of the ward has no extra- 
territorial effect, except by the comity of the State 
where the property is situated, or where the guardian 











THE ALBANY LAW JOURNAL. 


193 














is appointed, it cannot of course prevail against a stat- 
ute of the State in which the question is presented for 
adjudication, expressly applicable to the estate of a 
ward domiciled elsewhere. Hoyt v. Sprague, 103 U.S. 
613. 

Cases may also arise with facts so peculiar or 80 com- 
plicated as to modify the degree of influence that the 
court in which the guardian is called to account may 
allow to the law of the domicile of the ward, consist- 
ently with doing justice to the parties before it. And 
a guardian, who had in good faith conformed to the 
law of the State in which he was appointed, might per- 
haps be excused for not having complied with stricter 
rules prevailing at the domicile of the ward. Butin a 
case in which the domicile of the ward has always 
been in a State whose law leaves much to the discretion 
of the guardian in the matter of investments, and he 
has faithfully and prudently exercised that discretion 
with a view to the pecuniary interests of the ward, it 
would be inconsistent with the principles of equity to 
charge him with the amount of the moneys invested, 
merely because he has not complied with the more 
rigid rules adopted by the courts of the State in which 
he was appointed. The domicile of Wm. W. Sims dur- 
ing his life and at the time of his death in 1850 was in 
Georgia. This domicile continued to be the domicile 
of his widow and of their infant children until they ac- 
quired new ones. In 1853 the widow, by marrying the 
Rev. Mr. Abercrombie, acquired his domicile. But she 
did not, by taking the infants to the home, at first in 
New York and afterward in Connecticut, of her new 
husband,who was of nokin to the children, was under no 
legal obligation to support them, and was in fact paid 
for their board out of their property, make his domi- 
cile, or the domicile derived by her from him, the 
domicile of the children of the first husband. Imme- 
diately upon her death in Connecticut, in 1859, these 
children, both under ten years of age, were taken back 
to Georgia to the house of their father’s mother and 
unmarried sister, their own nearest surviving rela- 
tives; and they continued to live with their grand- 
mother and aunt in Georgia until the marriage of the 
aunt in January, 1860, to Mr. Micou, a citizen of Ala- 
bama, after which the grandmother and the children 
resided with Mr. and Mrs. Micou at their domicile 
in that State. 

Upon these facts the domicile of the children was 
always in Georgia from their birth until January, 1860, 
and thenceforth was either in Georgia or in Ala- 
bama. As the rules of investment prevailing before 
1863 in Georgia and in Alabama did not substantially 
differ, the question in which of those twoStates their 
domicile was is immaterial to the decision of this case, 
and it is therefore unnecessary to consider whether 
their grandmother was their natural guardian, and as 
such had the power to change their domicile from one 
State to another. See Hargrave’s note, 66, to Co. Litt. 
88b; Reeve Dom. Rel. § 815; 2 Kent Comm. 219; Code 
Ga. 1861, §§ 1754, 2452; Darden v. Wyatt, 15 Ga. 414. 
Whether the domicile of Lamar in Dec., 1855, when he 
was appointed in New York guardian of the infants, was 
in New York or in Georgia, does not distinctly appear 
and is not material; because for the reasons already 
stated, wherever his domicile was,his duties as guardian 
in the management and investment of the property of 
his wards were to be regulated by the law of their 
domicile. 

It remains to apply the test of that law to. Lamar’s 
acts or omissions with regard to the various kinds of 
securities in which the property of the wards was in- 
vested. 

1. The sum which Lamar received in New York in 
money from Mrs. Abercrombie he invested in 1856 and 
1857 in stock of the Bank of the Republic at New York 


and of the Bank of Commerce at Savannah, both of 
which were then, and continued tillthe breaking out 
of the war, in sound condition, paying good dividends. 
There is nothing to raise a suspicion that Lamar, in 
making these investments, did not use the highest de- 
gree of prudence; and they were such as by the law of 
Georgia or of Alabama he might properly make. Nor 
is there any evidence that he was guilty of neglect in not 
withdrawing the investment in the stock of the Bank 
of Commerce at Savannah before it became worthless. 
He should not therefore be charged with the loss of 
that stock. The investment in the stock of the Bank 
of the Republic of New York being a proper invest. 
ment by the law of the domicile of the wards, and 
there being no evidence that the sale of that stock by 
Lamar’s order in New York in 1862 was not judicious, 
or was for less than its fair market price, he was not 
responsible for the decrease in its value between the 
times of its purchase and of its sale. He had the au- 
thority as guardian, without any order of court, to sell 
personal property of his ward in his own possession, 
and to reinvest the proceeds. Field v. Schieffelin, 7 
Johns. Ch. 150; Ellis v. Essex Merrimack Bridge, 2 Pick. 
243. 
That his motive in selling it was to avoid its being 
confiscated by the United States does not appear to us 
to have any bearing on the rights of these parties. 
And no statute under which it could have been con- 
fiscated has been brought to our notice. The act of 
July 17, 1862, ch. 195, § 6, cited by the appellant, is lim- 
ited to property of persons engaged in or abetting armed 
rebellion, which could hardly be predicated of two girls 
under thirteen years of age. 12 St. 591. Whatever 
liability, criminal or civil, Lamar may have incurred 
or avoided as toward the United States, there 
was nothing in his selling this stock and turning it 
into money of which his wards had any right to com- 
plain. 

As to the sum received from the sale of the stock in 
the Bank of the Republic we find nothing in the facts 
agreed by the parties upon which the case was heard, 
to support the argument that Lamar, under color of 
protecting his wards’ interests, allowed the funds to 
be lent to cities and other corporations which were 
aiding in the rebellion. On the contrary, it is agreed 
that that sum was applied to the purchase in New 
York of guaranteed bonds of the cities ‘of New Or- 
leans, Memphis and Mobile, and of the East Tennessee 
and Georgia Railroad Company; and the description 
of those bonds in the receipt afterward given by Micou 
to Lamar shows that the bonds of that railroad com- 
pany, and of the cities of New Orleans and Memphis at 
least, were issued some years before the breaking out 
of the rebellion, and that the bonds of the city of 
Memphis and of the railroad company were at the 
time of their issue indorsed by the State of Tennessee. 
The company had its charter from that State, and its 
road was partly in Tennessee and partly in Georgia. 
Tenn. St. 1848, ch. 169. Under the discretion allowed 
to a guardian or trustee by the law of Georgia and of 
Alabama he was not precluded from investing the 
funds in his hands in bonds of arailroad corpora- 
tion, indorsed by the State by which it was chartered, 
or in bonds of acity. As Lamarin making these in- 
vestments appears to have used due care and prudence, 
having regard to the best pecuniary interest of his 
wards, the sum so invested should be credited to him 
in this case. unless as suggested at the argument, the 
requisite allowance has already been made in the final 
decree of the Circuit Court in the suit brought by the 
representative of the other ward, an appeal from 
which was dismissed by this court for want of juris- 
diction in 104 U. 8S. 465. 

2. Other moneys from the wards in Lamar’s hands, 
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arising either from dividends which he had received 
ou their behalf, or from interest with which he charged 
himself upon sums not invested, were used in the pur- 
chase of bonds of the Confederate States, and of the 
State of Alabama. The investment in bonds of the 
Confederate States was clearly unlawful, and no legis- 
lative act or judicial decree or decision of any State 
could justify it. The so-called Confederate govern- 
ment was in not sense a lawful government, but was a 
mere government of force, having its origin and foun- 
dation in rebellion against the United States. The 
notes and bonds issued in its name and for its support 
had no legal value as money or property, except by 
agreement or acceptance of parties capable of con- 
tracting with each other, and can never be regarded 
by a court sitting under the authority of the United 
States as securities in which trust funds might be law- 
fully invested. Thorington v. Smith, 8 Wall. 1; Head 
v. Starke, Chase, 312; Horn v. Lockhart, 17 Wall. 570; 
Confederate Note case, 19 id. 548; Sprott v. United 
States, 20 id. 459; Fretz v. Stover, 22 id. 198; Alexander 
v. Bryan, 110 U. 8. 414; S. C., 4Sup. Ct. Rep. 107. An 
infant has no capacity by contract with his guardian 
or by assent to his unlawful acts to affect his own 
rights. The case is governed in this particular by the 
decision in Horn v. Lockhart, in which it was held 
that an executor was not discharged from his liability 
to legatees by having invested funds, pursuant to a 
statute of the State, and with the approval of the Pro- 
bate Court by which he has heen appointed,in bonds of 
the Confederate States, which became worthless in his 
hands. Neither the date nor the purpose of the issue 
of the bonds of the State of Alabama is shown, and it 
is unnecessary to consider the lawfulness of the in- 
vestment in those bonds, because Lamar appears to have 
sold them for as much as he had paid for them, and to 
have invested the proceeds in additional Confederate 
States bonds, and for the amount thereby lost to the 
estate he was accountable. 

3. The stock in the Mechanics’ Bank of Georgia, 
which had belonged to William W. Sims in his life- 
time, and stood on the books of the bank in the name 
of his administratrix, and of which one-third belonged 
to her as his widow, and one-third to each of the in- 
fants, never came into Lamar’s possession; and upon 
a request made by him, the very next month after his 
appointment, the bank refused to transfer to him any 
part ofit. He did receive and account for the divi- 
dends; and he could not under the law of Georgia 
concerning foreign guardians have obtained possession 
of property of his wards within that State without the 
consent of the ordinary. Code 1861, §§ 1834-1839. The 
attempt to charge him for the value of the principal of 
the stock must fail for two reasons: First, this very 
stock had not only belonged to the father of the wards 
in his life-time, but it was such stock as a guardian or 
trustee might properly invest in by the law of Geor- 
gia. Second. No reason is shown why this stock, 
being in Georgiu, the domicile of the wards, should 
have been transferred to a guardian who had been ap- 
pointed in New York during their temporary resi- 
dence there. The same reasons are conclusive against 
charging him with the value of the bank stock in Geor- 
gia, which was owned by Mrs. Abercrombie in her 
own right, and to which Mr. Abercrombie became en- 
titled upon her death. Itis therefore unnecessary to 
consider whether there is sufficient evidence of an im- 
mediate surrepder by him of herinterest to her chil- 
dren. 

The result is that both the decrees of the Circuit 
Court in this case must be reversed, and the case re- 
manded for further proceedings in conformity with 
this opinion. 





NEW YORK COURT OF APPEALS ABSTRACT, 
MUNICIPAL CORPORATION —CARE OF STREETS— 
ADOPTING CHARTER POWERS IMPERATIVE—ADJOINING 
OWNER CHANGING SIDEWALK—NO DEFENSE TO CITy 
AFTER NOTICE.—Where by the charter of a municipal 
corporation power is conferred upon it to direct the 
manner of and superintend the makiug and repairing 
of sidewalks, and the exercise of this power, in a man- 
ner specified in the charter, isnot left discretionary, 
but is made imperative, an assent upon the part of the 
corporation to a substantial and unauthorized change 
in the slope and manner of construction of a sidewalk 
may not be presumed from a simple omission on its 
part after due notice thereof to object to the change. 
While therefore the corporation may not be held lia- 
ble for any defect in the original plan, and while it 
may adopt asidewalk already constructed, or rebuild 
upon a new plan, and thus secure to itself immunity, 
this must be done by proper corporate action; and 
where a change has been made by the owner of ad- 
joining premises, making the sidewalk dangerous for 
travel,an omission on the part of the corporation,after 
notice, to take any action in reference to the matter is 
not a defense in an action brought against it to recover 
damages for injuries caused by the defect. Clemence 
v. City of Auburn, 66 N. Y. 334; Saulsbury v. Village 
of Ithaca, 94 id. 27; Urquhart v. City of Ogdensburgh, 
91 id. 67, distinguished. Urquhart v. City of Ogdens- 
burgh. Opinion by Danforth, J. 
[Decided Nov. 25, 1884.] 


NEGLIGENCE—PLAINTIFF’S TESTIMONY MUST ESTAB- 
LISH—INFERENCE EITHER WAY—NONSUIT PROPER.— 
To maintain an action to recover damages for negli- 
gence, plaintiff must prove facts warranting an infer- 
ence of negligence on the part of defendant. He may 
not recover upon facts as consistent with care and 
prudence as was the opposite in such an action. Baulec 
v. New York, etc., R. Co., 59 N. Y. 357. Plaintiff's evi- 
dence to the effect was that he went upon one of the 
defendant’s street cars and stood upon the front plat- 
form, although there were vacant seats inside. The 
car stopped toreceive other passengers, who entered 
by the front platform. To facilitate their entry, 
plaintiff stepped down upon the front steps; as he was 
stepping up again, after they had got on the platform, 
as he testified, ‘‘the car gave a sudden movement and 
pulled up,’’ and he was thrown off and injured. It ap- 
peared that after starting the car did not stop until 
afterthe accident. Held, that the evidence failed to 
show any negligence on defendant’s part,and that a re- 
fusal to nonsuit was error. Hayes v. Forty-second 
Street, etc., R. Co. Opinion by Finch, J. 

[Decided Nov. 25, 1884.] 


PRACTICE—DEMURRER—UNITING CAUSES OF ACTION 
—CopeE Crv. Proc., § 484.—Plaintiff's complaint con- 
tained in two causes of action, one to recover dam- 
ages alleged to have been caused by an embankment 
erected by defendant upon its land, which turned the 
waters of a stream and caused them to flow over 
plaintiff's premises. The other was to recover dam- 
ages for an alleged breach of duty on the part of 
defendant in neglecting and refusing to erect and 
maintain a farm crossing. On demurrer, held, that 
the two causes of action were improperly united, as the 
first is ‘‘for injuries to real property,’’ while the sec- 
ond is “‘ upon contract,”’ i. e., for the breach of an im- 
plied contract to perform a statutory duty; that the 
fact that such contract affects real estate does not 
change the nature of the obligation so as to make the 
cause of action one relating to real property within 
the meaning of section 484 of the Code of Civil Proce- 





THE ALBANY LAW JOURNAL. 


195 














dure, which section provides that the plaintiff may 
unite in the same complaint two or more causes of ac- 
tion, in the several cases which are enumerated, and 
among others ‘‘for injuries to real property.” It is 
very manifest that the first cause of action, in the 
complaint herein, is to recover damages, within the 
meaning of subdivision 4, ‘“‘for injuries to real prop- 
erty.” A more difficuls question arises as to the sec- 
ond cause of action. The complaint as amended, after 
a portion of the same had been stricken out by an or- 
der of the court, as we have seen, claims to recover 
damages sustained by reason of a failure of defendant 
to perform its statutory duty. The gist of the action 
is this failure of the defendant to perform a duty en- 
joined upon it by law, in consequence of which the 
plaintiff has sustained injuries for which he is entitled 
to recover damages. This second cause of action arises 
upon an implied contract or obligation of the de- 
fendant to perform a duty required. The duty is im- 
posed by statute, and an implied promise of perform- 
ance arises by reason thereof. InN. Y. &N. H. R. v. 
Schuyler, 34 N. Y. 85, it was laid down by Davis, J., 
that ‘‘all duties imposed upona corporation by law 
raise an implied promise of performance.’’ See also 
Inhabitants of Booth v. Freeport, 5 Mass. 326. The 
duty imposed upon the corporation here was to make 
and maintain fences and provide farm crossings for 
the plaintiff, and an implied obligation or promise was 
thus created which the defendant was bound to fulfill 
and fora failure to perform an action for damages would 
lie. Such action clearly related toa violation of the 
contract by the defendant, and the fact that such 
contract affected the real estate did not change the na- 
ture of the obligation so asto make the cause of action 
one relating to real estate, and not to the implied 
promise or contract. Thomas v. Utica & Black River 
R. Co. Opinion by Miller, J. 

[Decided Nov. 25, 1884.] 


LICENSE—OMISSION TO EXECUTE BOND CREATES NO 
“VACANCY ’’ — INVALID LICENSE NO DEFENSE.—The 
omission of an excise commissioner elected under the 
act of 1874 (ch. 444) to execute an official bond ap- 
proved by the supervisor of the town, does not create 
avacancy; the omission at the utmost only furnishes 
cause for a forfeiture of the office; and a vacancy can 
be effected only by a direct proceeding for that pur- 
pose. To avoid the penalty imposed by the excise law 
(Laws of 1857, ch. 628) a party desiring to sell intoxica- 
ting liquors must see to it that he obtains a license 
from those clearly authorized to grant it. Where 
therefore because of the failure of an excise commis- 
sioner to procure the approval of the superintendent 
to the bond presented by him, another was elected to 
fill the supposed vacancy, held, that a license signed 
by the person so elected by one commission was no 
defense to an action to recover a penalty for selling 
liquor without license. This was held in Foot v. 
Stiles, 57 N. Y. 399, in the case of a commissioner of 
highways, where the same question came upon the 
construction of a statute similar to the one before us. 
The Legislature uses different language when it in- 
tends that an act or omission shall create a vacancy, 
as in Laws of 1875, ch. 180, §4, where the mere accept- 
ance of an election or appointment by a town auditor 
to any other town office creates a vacancy in the first 
office, or section 5, where neglect to accept has the 
same effect upon the office named. In People ex rel. 
Kelly v. Common Council of Brooklyn, 77 N. Y. 503, 
the statute under consideration declared that upon the 
happening of acertain event the office ‘‘should be- 
come vacant.’? The event happened, and it was held 
that no proceedings were necessary, for the effect of 
the statute was the removal of the incumbent. The 


differing language of the statutes will not permit that | 





construction here. 
Danforth, J. 
[Decided Nov. 25, 1884.] 


Cronin v. Stoddard. Opinion by 


RAILROAD—LICENSE FEES—CONSTRUCTION OF STAT- 
UTE—REPEAL OF REPEALING ACT RESTORES—ACTION 
FOR FEES.—By defendant’s charter (Laws of 1860, ch. 
518, § 2) its right to construct and operate a street rail- 
road in the city of New York is made subject ‘tothe 
payment to the city of the same license fee annually 
for each car run thereon, as is now paid by other city 
railroads in said city.”’ Atthe time the charter was 
granted two railroads in the city paid a license fee of 
$50 per car each, one paid $20 per car, and three paid 
nolicense. Inan action to recover license fees, held, 
that the city was entitled to collect and receive, and 
defendant was properly required to pay, $50 per car; 
also that interest was properly allowed. A different 
construction would prevent the collection of any fee 
and render the statute inoperative and of no effect,and 
should not be sanctioned. If ambiguity exists as to the 
amount of the fee to be paid, then the greater amount 
should be adopted, forit is a well-settled rule that 
any ambiguity ina grant of privileges must operate 
against the grantee and in favor of the public. Thisis 
fully established by the adjudications in this country 
and in England. Langdon v. Mayor, ete., 93 N. Y. 
129; R. & G. R. Co. v. Reid, 64 N. C. 158; Hartford 
Bridge Co. v. Union F. Co., 29 Conn. 210; Allegheny 
v. O. & P. R., 26 Penn. St. 355; Dugan v. Bridge Co., 
27 id. 303; Bowling Green R. v. Warren Co., 10 Bush, 
(Ky.), 711; Marion Savings Bank v. Dunkin, & Ala. 
471; Bridge Co. v. Hoboken, 13 N. J. Eq. 81; Florida 
R. Co. v. P. R. Co., 10 Fla. 145; Rice v. M. & N. R. Co., 
1 Black (U. S.), 358; Bradley v. N. Y. & N. H. R., 21 
Conn. 294; Priestly v. Foulds, 2 Scott (new), 205; 
Kingston Dock Co. v. La Marche, 8 B. & C. 42; Leeds 
& Liverpool Canal v. Hustler, 1 id. 424; Stourbridge 
Canal Co. v. Wheeley, 2 B. & Ad.792; Gildart v. Glad- 
stone, 11 East, 685. The fee of the streets being in the 
city for public purposes and upon public trusts, and 
the use of the streets being given to a private corpora- 
tion for private gain without compensation, and the 
corporate authorities of the city being the representa- 
tives of the public in the assertion of their rights, the 
principles of construction stated should be held to ap- 
ply the same as between corporations and individuals. 
The strictest rules of interpretation can therefore be 
properly invoked. The ordinance was therefore valid 
as to the city railroads which were required by their 
charters or by contract with the city to pay a given 
sum to the city in consideration of the privileges con- 
ferred. Incases of a grant by legislative power the 
right to collect the amount fixed as a license confers 
express authority to enforce the payment of the same, 
and in no sense can it be considered as the imposition 
of a tax ora penalty which is without the sanction of 
law. The said ordinance was subsequently repealed, 
but the repealing resolution was thereafter repealed. 
Held, that the ordinance was thereby restored to full 
force and efficacy. People v. Davis, 61 Barb. 456; 
Vandenburgh v. Greenbush, 66 N. Y.1. It may be 
added that the claim of the plaintiff to recover in this 
action does not rest upon the ordinance alone, but de- 
pends upon the statute, which requires the payment 
of the license fees to the city independent of any ordi- 
nance. There would seem to be no valid reason why 
thecity should not maintain an action to recover the 
license fee provided for by the statute. It clearly 
confers upon the city the right to such fees, and per- 
haps even without the ordinance an action would lie 
for their recovery. Mayor, etc., v. Broadway and Sev- 
enth Ave. R. Co. Opinion by Miller, J. 

[Decided Nov, 25, 1884.] 
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UNITED STATES SUPREME COURT AB- 
STRACT.* 


TRUST—LIEN OF JUDGMENT— “REAL ESTATE” — 
BANKRUPTCY — POWER OF APPOINTMENT DOES NOT 
pass.—The statute of Illinois in force at the time and 
governing the case was sec. 1, ch. 57, Rev. Stat. 1845, 
which after providing that judgments should be alien 
on the real estate of the judgment debtor, provided as 
follows: **The term ‘real estate’ in this section shall 
be construed to include all interest of the defendant 
or any person to his use, held or claimed by virtue of 
any deed, bond, covenant or otherwise, for a convey- 
ance, or as mortgagee or mortgagor of lands in fee, for 
life or for years.’’ Except so far as modified by this 
act, the common law on the same subject was in force 
in Illinois by express adoption. Rev. Stat. 1845, p. 337, 
$1. In Spindle v. Shreve, 111 U. 8. 542-547; S. C., 4 
Sup. Ct. Rep. 522, it was stated to be the law in IIli- 
nois that where the legal title to lands isin trustees, 
for the purpose of serving the requirements of an act- 
ive trust, the judgment creditor had no lien and could 
acquire none at law, but could obtain one only by fil- 
ing a bill in equity for that purpose, according to the 
provisions of section 49 of the Chancery Practice Act 
of that State. Rev. Stat. 1845, p.97. It was otherwise 
if the trust was merely passive, such as those de- 
scribed in the section defining real estate as subject to 
the lien of judgments already quoted. Miller v. Dav- 
idson, 3 Gil. 518; Baker v. Copenbarger, 15 III. 103; 
Thomas v. Eckard, 88 id. 593. The rule at common 
law and the corresponding jurisdiction of chancery as 
to equitable estates are fully explained in Morsell v. 
First Nat. Bank, 91 U. S. 357; Lessee of Smith v. Me- 
Cann, 24 How. 398; Freedman’s Savings & Trust Co. 
v. Earle, 110 U. 8. 710. Prior to the enactment of 1& 
2 Vict., ch. 110, it was settled in England that at law 
a judgment against the party having a power of ap- 
poiutment, with the estate vested in him until and in 
default of appointment, was defeated by the subse- 
quent execution of the power in favor of a mortgagee. 
Doe v. Jones, 10 Barn. & C. 459; Tunstall v. Trappes, 
3 Sim. 300. And it was held to be immaterial that the 
purchaser had notice of the judgment (Eaton v. Sanx- 
ter, 6 Sim. 517), or that a portion of the purchase 
money was set aside as an indemnity against it. 
Skeeles v. Shearly, 8 Sim. 153; S. C., on appeal, 3 
Mylne & ©. 112. In this case Sir John Leach, the vice- 
chancellor, decided that the effect of the transmission 
of the estate by appointment was that the appointee 
takes it in the same manner asif it had been limited 
to him by the deed under which the appointer takes in 
default of appointment, and consequently free and 
disconnected from any interest that the appointer had 
in the tenements in default of appointment; that as 
the appointee is in no sense the assignee of the ap- 
pointer, he cannot be affected by judgments which af- 
fect only the estate and interest of the appointer, and 
that being so, the circumstance of his having notice of 
such judgments is immaterial. Thestatute of 1 & 2 
Vict., ch. 110, altered the law in this respect by mak- 
ing judgments on actual charge on the debtor’s prop- 
erty, where he has at the time the judgment is entered 
up, or at any time afterward, any disposing power 
over it which he might, without the assent of any 
other person, exercise for his own benefit, so that it 
would continue to bind the property, notwithstanding 
any appointment. 2 Sugd. Powers (7th Lond. ed.), 33; 
Burton Real Prop. (8th Lond. ed.) 283; Hotham v. 
Somerville, 9 Beav. 63. In Illinois the definition of 
that real estate which is made subject at law to the 
lien of judgments was enlarged by the act of July 1, 
1872 (Hurd’s Rev. Stat. 1883, p. 676), so as to include 


* Appearing in 5 Supreme Court Reports. 








“all legal and equitable rights and interests therein 
and thereto;”’ but the rights of the parties in this suit 
are not affected by it, and must be governed by the 
principles of the common law in force when they be- 
came fixed. It is indeed a rule well established in 
England, and recognized in this country, that wherea 
person has a general power of appointment, either by 
deed or by will, and executes this power, the property 
appointed is deemed iu equity part of his assets, and 
subject to the demands of his creditors in preference 
to the claims of his voluntary appointees or legatees. 
This rule is stated by Mr. Justice Gray in Clapp v. In- 
graham, 126 Mass. 200, to have had its origin perhaps 
in a decree of Lord Somers, affirmed by the House of 
Lords, in acase in which the person executing the 
power had in effect reserved the power to himself in 
granting away the estate. Thompson v. Towne, Prec. 
Ch. 52; 8. C.,2 Vern. 319. But it was frequently after- 
ward applied to cases of the execution of a general 
power of appointment by willof property of which the 
donee had never any ownership or control during life. 
In re Harvey’s Estate, L. R., 13 Ch. Div., 216. That 
doctrine however has no application in the present 
case. (2) A power of appointment does not pass to the 
assignee in bankruptey of the person in whom the 
power resides. Jones v. Clifton, 101 U.S. 225. Bran- 
dies v. Cochrane. Opinion by Matthews, J. 

[Decided Dee. 1, 1884.] 


VENDOR AND PURCHASER—PURCHASE OF SECURITIES 
—PAYMENT—DISCHARGE OF LIEN—PAROL EVIDENCE 
AS TO CONSIDERATION—PRACTICE—SU BROGATION.—(1) 
On or about the 19th of December, 1870, H. T. and M. 
T. purchased of D. a tract of land in the city of Chi- 
cago, which they afterward caused to be laid off into 
blocks and lots. The blocks were numbered 1, 2 and 
3. A part of the purchase money was paid by them in 
cash, and for the balance they executed four joint 
notes, each for the sum of $5,373.6714, payable at dif- 
ferent times, with interest, secured by a deed of trust 
on the property to A. as trustee. Prior to September, 
1872, M. 'T. sold some of the lots, partly for cash and 
partly oncredit. Onthe 5th of September, 1872, an 
oral agreement was made by which M. T. was to take 
all the cash and notes that had been received from 
sales, and all the unsold parts of block 2, and all but 
eight lots of those unsold in block 3, pay the debt to 
D., and give H. T. all of block 1, and eight lots in 
block 3, clear of the incumbrance of the trust deed to 
A. In part execution of this agreement, M. T. at the 
time conveyed to H. T. his interest in block 1, and in 
the eight lots in block3. H. T. did not convey to M. 
T. until December 20, 1872. On that day, for the con- 
sideration of $100, as expressed in the deed, he released 
and quitclaimed to M. T. in fee simple all his title and 
interest in the unsold lots in block 2, and in block 3, 
except the eight lots which had been conveyed to him 
by M. T., and at the same time transferred to M. T. all 
his interest in the moneys and securities which had 
been received for the lots sold. M. T., finding himself 
unable to pay the note of D., which became due in De- 
cember, 1872, and the interest on the other notes, en- 
tered into an agreement with H., by which H. was to 
take the property off his hands, as he took it from H. 
T., pay the debt to D., and relieve the premises con- 
veyed to H. T. from the lien of the trust deed to A. 
Under this agreement M. T. conveyed the part of the 
property to which he held the title to H. by deed, for 
the expressed consideration of $16,000, and transferred 
to him all debts due for lots sold. This deed was dated 
December 28, 1872. H. at the same time orally as- 
sumed the payment of the debt to D., that being the 
only consideration for the transfer. At the time of 
this transfer H. borrowed from R., through H. & B., 
his agents, $10,000, for which he executed two notes, 
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payable three years from date, one for $6,000 and the 
otter for $4,000—and secured them by two deeds of 
trust to H., one of the agents, as trustee, each upon 
different parts of block 2. Togetber these deeds cov- 
ered the whole of the block. H. and B. were only au- 
thorized to make loans for R. on unincumbered prop- 
erty. They knew at the time they paid the money 
over to H. that block 2 was incumbered by the deed of 
trust to A., but H. promised to pay the past due note 
and the past due interest to D. out of the money he 
borrowed, and obtained a release from A. of that 
block. H. did pay the note and the interest past due, 
and also the note falling due in December, 1873; but 
instead of getting a release from A. of block 2 he, with- 
out the knowledge of H. and B., took one of block 3, 
thus leaving block 2 still under the incumbrance of a 
lien, prior to that for the benefit of R., to the extent of 
the two notes to D., falling due four and five years 
from date. When the note maturing in December, 
1874, fell due H. was unable to meet it, but in January, 
1875, he sold nineteen lots in block 2, for which he re- 
ceived $6,000 in cash. With this,and other moneys 
advanced by H. & B., B. went to the bankers, to 
whom both the remaining notes due to D. had been 
sent for collection, and paid the money for them, and 
took them away uncancelled, they having been previ- 
ously indorsed in blank by D. One payment of 36,000 
was made on the 15th of January, and the other, being 
$5,641.87, on the 29th. On the day the last payment 
was made, and after the notes had been taken up, B. 
went to A. with them, and requested him to release 
block 2 from the lien of the trust deed to him. He 
stated to A. that he was the owner of the notes, and 
thereupon A. executed a release of block 2, which B. 
signed and acknowledged with him. In this release 
B. is described as the legal holder of the unpaid 
notes.’’ After this H. paid H. & B. the money they 
had advanced to take up the notes from the bank. 
Held, that R. was not a purchaser of the notes due to 
D., but that said notes were paid by H. with his own 
money, according to the agreement made with M. T., 
and that when said notes were taken up from the 
bank with the money of H., they were in legal effect 
paid, and from that time the lien on block 1 was dis- 
charged. (2) That parol evidence of oral agreements 
is admissible to prove any other consideration not 
mentioned in a deed, provided it be not inconsistent 
with the consideration expressed in it. (3) Where re- 
lief has been asked in a bill on some other different and 
distinct ground, equity will not relieve by way of sub- 
rogation. The doctrine of subrogation he/d not appli- 
cable to the'facts of this case. Richardson v. Traver. 
Opinion by Waite, C. J. 

[Decided Dec. 8, 1884.] 


BANK—NATIONAL—POWER TO PURCHASE REAL ES- 
TATE—REv. Srart., § 5137.—A national bank has the 
power to purchase such real estate as shall be mort- 
gaged to it in good faith by way of security for debts pre- 
viously contracted; and if in.order to secure the same 
debt it purchases other real estate not mortgaged to 
it, that does not affect the title to the Jand it was au- 
thorized to purchase. The National Banking Law 
(Rev. Stat., § 51387) provides that a national banking 
association may purchase such real estate as shall be 
mortgaged to it in good faith by way of security for 
debts previously contracted. The power to purchase 
the real estate in dispute was therefore clearly con- 
ferred by the statute. The fact that in order to secure 
the same debt it purchased other real estate not mort- 
gaged to it, cannot affect the title to the land which it 
was authorized to purchase; but if there was any force 
in this objection to the title, it could not be raised by 
the debtor, for where a corporation is incompetent by 
its charter to take a title to real estate, aconveyance to 





it is not void, but only voidable. The sovereign alone 
can object. It is valid until assailed in a direct proceed- 
ing instituted for that purpose. National Bank v. 
Matthews, 98 U. S. 628; National Bank v. Whitney, 
103 id. 99; Swope v. Leffingwell, 105 id. 3. Reynolds v. 
First National Bank of Crawfordsville. Opinion by 
Woods, J. 

[Decided Nov. 24, 1884.] 


ey 


OHIO SUPREME COURT ABSTRAUT.* 

CONTEMPT—PROCEEDINGS IN AID OF EXECUTION— 
REFUSAL TO PAY MONEY—IMPRISONMENT ILLEGAL.— 
A. had in his possession money which he claimed as a 
gift from B., who was a judgment debtor of C. In 
proceedings prosecuted by C. before the probate judge 
in aid of execution, the judge found that the money 
had been placed in the hands of A. by B.to defraud 
his creditors, and the judge ordered A. to deliver the 
money to a receiver then appointed by him, to be ap- 
plied on the judgment, but A. refused to comply with 
the order. Held, that the probate judge had no power 
toimprison A. for a contempt, but the receiver must 
resort to his remedy by action against A. White v. 
Gates. Opinion by Okey, J. 


MANDAMUS—PUBLIC OFFICER—WHEN DOES NOT LIE. 
The principle is too firmly established to be ques- 
tioned, that where a public officer is invested with dis- 
cretionary power concerning the performance of a 
public duty required at his hands, or wherever in de- 
termining the course of official action he is called upon 
to use official judgment and discretion, his exercise of 
them in the absence of bad faith, fraud, and gross 
abuse of discretion, will not be controlled or directed 
by mandamus. Free Turnpike Co. v. Sandusky 
County, 1 Ohio St. 149; State ex rel. Anderson v. 
Holmes County, 17 id. 608; Lake Co. v. Ashtabula Co., 
24 id. 393, 401; Moses Mand. 78: High Ex. Rem., § 24; 
United States v. Seaman, 17 How. 225. State v. Moore. 
Opinion by Owen, J. 

CONTRACT—BENEFIT OF THIRD PERSON—STATUTE OF 
LIMITATIONS-COSTS-INTEREST ON, FROM DATE OF JUDG- 
MENT.—An agreemeut made on avalid consideration 
by one person with another, to pay money to a third, 
can be enforced by the latter in his own name. Crum- 
baugh v. Kugler, 3 Ohio St. 549; Bagaley v. Waters, 7 
id. 367; Trimble v. Strother, 25 id. 381; Thompson v. 
Thompson, 4 id. 333. And the facts that the instru- 
ment evidencing such agreement is under seul, and 
that such third person is not named therein, do not af- 
fect the right to enforce it. Coster v. Mayor, 43 N. Y. 
411. The proposition that the rule invoked is confined 
in its operation to simple and unsealed contracts, is 
not well fuunded. Coster v. Mayor, 43 N. Y, 411; 
McDowell v. Laev, 35 Wis. 171; Rogers v. Gosnell, 51 
Mo. 466. The plea of the statute of limitations is 
equally untenable. The action was properly prose- 
cuted upon the unwritten instrument which svidenced 
Emmitt’s liability. In his “fifth defense’? Emmitt 
avers that a long time prior to the filing of the plaint- 
iff's petition herein he contended that he was not 
bound to pay the judgment, atterly refused to pay it, 
and “rescinded said alleged promise.” A rescission 
of the contract sued upon by the parties to it prior to 
the plaintiff's assenting to it, would have been a good 
defense. Trimble v. Strother, 25 Ohio St. 378; Brewer 
v. Maurer, 38 id.554; Crowell v. Hospital of St. Barna- 
bas, 27 N. J. Eq. 650. But the rescission contemplated 
by this principle is one by the parties, whereas the 
averment of Emmitt is that he refused to pay the 
judgment, and he rescinded the promise. It was not 


*To appear in 42 Ohio State Reports. 
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in his power to do this. The term “ rescinded,” as he 
employs it, is convertible with “repudiated.” It was 
as easy for him to repudiate as singly to rescind his 
promise. In an action to recover the amount of a 
judgment theretofore rendered the plaintiff is entitled 
to recover interest upon the costs adjudged to him 
from the date of the original judgment to the time of 
recovery. Whoever may be equitably entitled to the 
costs when collected, his legal title to and right to re- 
cover the unpaid costs is clear (Abbey v. Fish, 23 Ohio 
St. 413), and as by force of section 1319 of the Revised 
Statutes, his costs are “carried into his judgment;”’ 
and as he is liable at any time after failure to sug out 
process for his costs or the return thereof unsatisfied, 
to respond, upon'the order of court, to a writ issued 
for the benefit of those entitled to them for the costs 
adjudged in his favor, with interest thereon, it is difficult 
to see why his right to interest should depend upon his 
actual payment of such costs.14 Viner Abridg.457 ; Rog- 
ers v. Burns,27 Penn.528; Klock v. Robinson,22 Wend. 
157; Denning’s Appeal, 34 Conn. 204; McCausland v. 
Bell, 9 8S. & R. 388; Hamer v. Kirkwood, 25 Miss. 95; 
Gatewood v. Palmer, 10 Humph. 466; Graham v. New- 
ton, 12 Ohio, 210. Emmitt v. Brophy. Opinion by 
Owen, J. 


DEED—CONDITION, PAYMENT OF DEBT SHOULD REN- 
DER VOID, MORTGAGE IS NOT ABSOLUTE CONVEYANCE IN 
TRUST.—The owner in fee of real estate conveyed the 
same toa trustee tosecurea debt to a third person. 
After the granting clause to the trustee in fee there 
was a condition that ifthe debt was paid at maturity 
the conveyance was to be void, otherwise the trustee 
was authorized to sell the land at public sale to pay 
thesame. Held, this conveyance was a deed of trust 
in the nature of a mortgage, and not an absolute con- 
veyance in trust to secure the debt. Where the con- 
veyance to a trustee is a collateral security, merely for 
the payment of a debt, with the condition that it shall 
become void upon its payment, and with a power to 
sell the land in case of default, itis a deed of trust in 
the nature of a mortgage. The grantor parts with his 
title conditionally only. If there is no such condition 
but the conveyance is an absolute deed of trust for the 
purpose of raising money to pay a debt if not paid as 
agreed, the grantor parts with all his legal estate, and 
whatever rightshe has are in their nature equitable 
merely. Hoffman v. Mackall, 5 Ohio St. 130; 
Woodruff v. Robb, 19 Ohio, 217; Eaton v. Whiting, 3 
Pick. 485. The fact that the deed was made to a trus- 
tee with power of sale does not change its character in 
this respect, same cases. Moore v. Burnet, 11 Ohio, 
334, and Morris v. Way, 16 id. 469, are deeds of trust, 
without a condition that they were to be void if the 
debt was paid; hence they are the conveyances of an 
absolute estate in trust to secure a debt, with a power 
of sale in the trustee to execute the trust, while Wood- 
ruff v. Robb, supra, and the case at bar have such a 
condition. The former divests the grantor of his legal 
estate, leaving nothing but an equity to the grantor; 
while the latter isa security for the debt, defeasible 
upon its payment. The cases of Moore v. Burnett and 
Morris v. Way are not in conflict with Woodruff v. 
Robb. Both forms of instruments are mortgages in 
equity. In the latter the legal estate remains in the 
mortgagor after default, as against all the world, ex- 
cept the mortgagee, while in the former the legal title 
passes absolutely, leaving an equity merely in the 
grantor. With this distinction between absolute 
deeds of trust with power of sale, and conditional 
deeds of trust with like power, defeasible upon pay- 
ment of debt, the cases are reconcilable. In the for- 
mer case there is no legal estate remaining in the 
grantor, and therefore no judgment lien, while in the 





latter the legal estate remains in the grantor in pos- 


session, in favor of judgment creditors, subject to the 
mortgage. See Baird v. Kirtland, 8 Ohio, 21. Martin 
v. Alter. Opinion by Johnson, C. J. 


—_—_>___—__ 


CORRESPONDENCE. 


CANCELLATION OF NoTICE OF PENDENCY. 
Editor of the Albany Law Journal: 

Permit me through your columns to call attention 
to section 1674 of the Code of Civil Procedure, and 
what seems to me to be a strong necessity for its 
amendment. Upon theentry of judgment the success- 
ful party has a right to enforce it immediately, unless 
stayed by an order designed to give the loser an oppor. 
tunity to perfect an appeal, and so prevent the imme- 
diate operation of the judgment. But under the terms 
of the section referred toa notice of pendency of ac- 
tion cannot be cancelled, although the defendant may 
have succeeded in the action, until the time to appeal 
has expired. The plaintiff may not intend to appeal, 
yet if he does not consent to the removal of the lis pen- 
dens it must remain on record at least thirty days 
after judgment, and as much longer as may be neces- 
sary to make a motion and obtain an order removing 
it. The existence of such a cloud upon the title to 
land, even for such a period, must often prove embar- 
rassing and damaging. 

I was forcibly impressed with the incongruity of this 
provision recently in a case where a creditor's action 
was successfully resisted on the ground of fraud in 
procuring the judgment sued on. Judgment was at 
once entered in favor of defendant setting aside plain- 
tiff's judgment, the docket of which was immediately 
marked cancelled, an execution was issued for costs, 
etc. But onapplying to the judge who decided the 
case for an order cancelling the notice of pendency of 
action he declared himself unable to grant it till the 
time to appeal had expired. 

The provision is clearly inconsistent with the scheme 
of the Code which allows the immediate enforcement 
of a judgment upon its entry, and the section should 
be amended by striking out the words “and the time 
to appeal hasexpired.’’ It seems unreasonable, while 
giving a party the benefit of his judgment in almost 
every particular at once upon its entry, to withhold for 
such a period his right to remove a cloud from his 
title. 

The section seems also to be obnoxious to the fur- 
ther objection that the taking of an appeal in such a 
case, even without security, is sufficient to enable the 
appellant to retain the lispendens on the record. As 
it reads now it certainly does not mean that while the 
lis pendens cannot be cancelled before the time to ap- 
peal has expired, it may be cancelled after such time 
has elapsed and an appeal has been taken. An ap- 
peal without security merely allows the enforcement 
of the judgment pending the appeal, and as such en- 
forcement does not carry with it a right to cancel the 
lis pendens, it would seem that it must remain until 
perhaps the Court of Appeals has reviewed the case. 
As provisional remedies do not survive toa defeated 
party after judgment, and as a lis pendens is (or at 
least has been held to be) very much in the nature ofa 
provisional remedy, it does not seem just or in har- 
mony with the spirit of the Code to suffer one appeal- 
ing without security to hold what is practically an at- 
tachment upon his adversary’s land for an indefinite 
period without providing for some compensation for 
the damages that may be expected to follow to the re- 
spondent. 

Yours respectfully. 


New York, Feb. 24, 1885, 


ARM. 
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MANDAMUS TO COMMISSIONERS OF EXCISE. 
Editor of the Albany Law Journal: 

The purpose of writing this short article is to pro- 
pound a query under the excise laws. Can commis- 
sioners of excise, who have refused on proper applica- 
tion to grant license, be compelled to do so? 

In Graham & Lane's Excise Laws of the State of 
New York, page 76, they say: ‘“‘ The act of 1845, allow- 
ing a local option vote, is generally acquiesced in as 
at least substituted by the election of excise commis- 
sioners by the people, with power to grant or refuse 
licenses, and to approve of applicants and their qualifi- 
cations, as well as the discretion to decide whether the 
applicants have a good moral character or not. This 
leaves the door open for a refusal to grant any license, 
as those of extreme views may claim no man to be 
moral who sells intoxicating liquors, and on this 
ground alone might not ‘approve’ of the applicant. 
The board cannot be compelled to grant licenses.” 

Can such substitution be made? It is true that the 
language of the act is that they shall have power to 
license. But for the board to refuse a license on the 
ground alone that the applicant would be of immoral 
character to so sell, though legally licensed, would 
seem to be an abuse of legal discretion, and subject to 
correction. 


PRATTSVILLE, N. Y - J. B. DALEY. 


CHEAP JUSTICE. 
Editor of the Albany Law Journal: 

I thank you for those excellent words in your last 
issue: ‘‘Litigation should be made cheaper rather 
than dearer.’’ I am strongly in favor of abolishing all 
costs except actual disbursements. It is poor people, 
not rich people, are oftenest wronged and who most 
need the power of the State to setthem right. If that 


power—or the exercise of it—be beyond their means, it 


is denied to them. It becomes the luxury of the rich 
and not the relief of the poor. Among the poor, not 
one wrong in ten is ever redressed, for want of the 
means of redressing it. Our cruel system of what is 
called ‘‘extra allowances,’’ deters many a man of 
moderate means from seeking redress of his wrongs; 
and the fact that he is so denied redress invites other 
and further wrongs, in that it promises impunity to 
the wrong-doer. This is foreign to the ends of govern- 
ment. It does not tend to encourage patriotism 
among that class upon whom we depend to repel in- 
vasion and fight our battles. If justice be only for the 
rich, “fie upon your law!”’ Ifthe State be too poor 
to mete out justice to all let her retrench some of her 
needless, prodigal expenditures, for humanity points 
in that direction. A bureau in every county, where the 
cause of the poor man should be espoused at the pub- 
lic expense, would be less out of harmony with the old 
but now almost forgotten practice of suing in forma 
pauperis, and could be easier justified upon principle 
than many of our at present unrebuked modes of ex- 
pending the public money. I am reminded in this 
connection of the words of the great Webster; let me 
recall them: ‘‘ Justice, sir, is the great interest of 
man on earth. It is the ligament which holds civilized 
beings and civilized nations together. Wherever her 
temple stands, and so long as it is duly honored, there 
is a foundation for social security, general happiness, 
and the improvement and progress of our race; and 
whoever labors on this edifice with usefulness and dis. 
tinction, whoever cleans its foundations, strengthens 
its pillars, adorns its entablatures, or contributes to 
raise its august dome still higher in the skies, connects 
himself in name and fame and character with that 
which is and must be as durable as the frame of hu- 
man society.” 
Ever truly yours, I. T. WILLIAMs. 
CHAPPAQUA, WESTCHESTER Uo., N, Y. 





NEW BOOKS AND NEW EDITIONS. 


SmitTH’s LEADING CASES. 

This is the eighth American edition, published in 
four volumes, by T. & J. W. Johnson, of Philadelphia. 
To make room for the new matter, the editors have 
omitted the cases of Ormichund v. Baker and Auriol v. 
Mills. tis superfluous to speak in detail of this work. 
It is an unrivalled classic, affording a complete maga- 
zine of information on the subjects of the cases re- 
ported. It ought to be in every lawyer’s library. The 
editors have done their work well, and the publishers 
deserve the encouragement which they seem to have 
met. 

SNELL’s PRINCIPLES OF EQUITY. 

This is the first American, from the sixth English 
edition, and published by W. H. Stevenson, of St. 
Louis. The English publication is well known, and is 
of great excellence, and the present edition is supplied 
with reference to American cases by Mr. John D. Law- 
son, and is thus made a practically useful book in this 
country. See 10 Alb. Law Jour. 381. 

HARE’s ILLUSTRATIONS IN ADVOCACY. 

This is the first American edition of a well-known 
English publication, and is issued by W.H. Stevenson, 
of St. Louis. The book is interesting, but advice on 
this subject is a good deal like advice on good manners 
or religion. If the advocate does not exist in the man, 
all the advice in the world will not make the man an 
advocate. So all these hints about examination of wit- 
nesses and the like, of which we have so many, are 
more amusing than useful. In short, good advice is 
very useless; as an old lawyer-friend of ours is wont 
to say, if a man is wise he doesn’t need it; if he is a 
fool he will not heed it. But it is well enough to read 
Hare, and David Paul Brown, and O’Donovan, and 
all the others who formulate recipes for making law- 
yers and advocates. 

TUCKER’S MONROE DOCTRINE. 

The Monroe Doctrine, a concise history of its origin and 
growth, By George.F. Tucker, of the Boston Bar. Boston: 
Geo. B. Reed, 1885. Pp. 138. 

The title-page tells the whole story as to the scope of 
this work, it isan interesting review of the origin 
and growth of what is called by courtesy “the 
Monroe doctrine,” although it certainly was not origi- 
nal with Monroe. He simply made the best and most 
popular formulation of it. The author gives also a 
summary of the arguments in favor of and against it. 
The same subject has been intelligently, although less 
elaborately, treated by Mr. Gilman in his life of Mon- 
roe in the “American Statesmen ”’ series. 

KNEELAND ON ATTACHMENTS. 

A Treatise onthe Law of Attachments in Civil Cases, to- 
gether with the leading statutory provisions of the sev- 
eral States and Territories of the United States in relation 
to suits by attachment, and a collection of forms. ByS. 
F. Kneeland. New York: Geo. 8. Diossy. Pp. xxvii, 
722. 

This work is by a practitioner who has had a large 
experience in the branch of practice of which he 
treats. The reader will agree with him in his asser- 
tion, in the preface, that such a person, other things 
being equal, is better qualified to write a treatise on a 
particular topic than a mere theorist; but his work 
does not need the apology which he makes forit. A 
man’s being busy is no excuse for his putting forth a 
poor law book. But this is not a poor law book. 
So far as we can judge from a necessarily cur- 
sory examination, it is a very good one. It is cer- 
tainly thorough and exhaustive, and shows the charac- 
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teristics of the knowledge that a practical man has of 
the needs of the profession. It is well printed. 


——__~>___— 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, March 3, 1885: 

Teunis P. Osterhoudt, tax payer, etc, respondent, v. 
John Riguey and others, appellants. Judgment af- 
firmed. The cases of Osterhoudt v. Butler and others; 
Same v. Trodden and others; Same v. Murphy and 
others; Same v. Brackett and others; Same v. Hyland 
and others, are governed by the decision in this case 
and should also be affirmed, but with but one bill of 
costs in this court in the six cases.—Judgment re- 
versed, new trial granted, without costs to either party 
in this court—Teunis P. Osterhoudt and others, re- 
spondents, v. Board of Supervisors of Ulster county, 
appellant.——Judgment affirmed with costs—Samuel 
F. Edwards, appellant, v. New York & Harlem R. Co., 
respondent; Jonathan E. Robinson and another, ex- 
ecutors, etc., respondent, v. Eph A. Smith and others, 
impleaded, etc., appellants; Margt. Barry,respondent, 
v. Patrick Lambert, executor, etc., appellant; John 
A. Lambert, executor, etc., respondent, v. Horace 
Craft and another, executors, etc., appellants; Ange- 
line M. Snook, administratrix,etc., respondent, v. Del- 
aware & Hudson Canal Co., appellant; Joseph M. Pray 
and another, executors, appellants, v. Joseph Hege- 
man, executor, respondent; Frank Wilson, executor, 
respondent, v. Henry R. Reynolds and another, ap- 
pellants; James C. De Bevoise, administrator, re- 
spondent, v. N. Y., L. E. & W. R. Co., appellant ; Mary 
E. Bacon, administratrix, respondent, v. Horace B. 
Claflin and others, appellants; Mary Hughes, admin- 
istratrix, respondent, v. N. Y. C. & H. R. R. Co., ap 
pellants; Lewis A. Burgess, administrator, respond- 
ent, v. N. Y. C. & H. R. R. Co., appellant; James Mc. 
Keen, executor, appellants, v. James D. Fish and 
another, receivers, respondents; Henry Moyer, admin- 
istrator, respondent, v. N. Y. C.& H. R. R. Co., ap- 
pellant; Catherine McDonald, executrix, respondent, 
v. Frederick Lester, appellant; Hiram L. Doolittle, 
executor, etc., respondent, v. Timothy Hoyle and 
others, appellants; Edward Ellsworth. executor, re- 
spondent, v. N. Y., L. E. & W. R. Co., appellant ; Con- 
stance D. Price, respondent, v. Walter J. Price and 
others, executors, appellants; Wm. W. Thomas and 
another, administrators, respondents, v. Utica& Black 
R. R. Co., appellants; Frances E. Castle and others, 
respondents, v. Harvey A. Koch, sheriff, etc., appel- 
lant ; John Drabriskie, administrator, respondent, v. 
Long Island R. Co., appellant; Margaret Moore, ex- 
ecutrix, appellant, v. City of Albany, respondent; Ed- 
ward B. Lord, administrator, respondent, v. Wm, 
Tiffany and another, appellant; Wm. A. Poucher, ad- 
ministrator, appellant, v. Robert C. Scott, etc, re- 
spondent; Jacob Werle, administrator, respondent, v, 
Long Island R. Co.; Richard P. Bisden, respondent, 
v. Lutgarda Augarica De La Rua, executrix, appellant. 
—Judgment affirmed, costs to be paid by appellant— 
In re Petition of Mary J. Lyman to revoke probate of 
will of Lewis S. Phillips, appellant, v. Mary B. Phil- 
lips, executor, respondent.——Order of General Term 
reversed and judgment at Circuit affirmed—Mary 
Powers and another, administrators, respondents, v. 
N. Y., L. E. & W. R. Co., appellants. ——Judgment re- 
versed, new trial granted, costs to abide the event— 
George C. Hemingway, administrator, respondent, v. 
Jacob 8. Poucher, impleaded, etc., appellant ; Jeremiah 
Eighmie, respondent, v. Edgar D. Taylor, administra- 
tor, appellant; Willard Parker, Jr., and others, execu- 
tors, appellants, v. Albro B. Stroud and others, execu- 
tors, respondents; James Murphy, Jr., administrator, 








respondent, v. City of Brooklyn, appellant; James 
Fitzpatrick, administrator, etc., appellant, v. N. Y., 
N. Haven & H. R. R. Co., respondent.—Judgment 
of General Term recovered, judgment of Special Term 
affirmed, except as to the women’s hospital and as to 
that reversed and the provision declared to be void, 
with costs to all parties to be paid out of the fund— 
Asa L. Shipman, executor, respondent, v. [Isabella G- 
Rollins and others, aqpellants.——Order of General 
Term reversed and proceedings and order of the com- 
missioners affirmed with costs—People ex rel. John J- 
McCarthy, respondent, v. Board of Police Commis- 
sioners, appellant.——Order affirmed with costs—Adel- 
aide R. Kenny, respondent, v. Edwin A. Weed, ap- 
pellant; Kate T. Ryckman, respondent, v. Gerritt W- 
Ryckman, appellant.——Appeal dismissed with costs— 
Jennie Roat, appellant, v. J. R. Van Duzer and others, 
respondents (two cases); Jacob S. Freedman, assignee, 
respondent, v. Isaac Burman and others, appellants. 
——Orders of General Term affirming the order of the 
Special Term confirming the report of the commission- 
ers, and adjudging that the respondent is entitled to 
costs, etc., are affirmed, and the appeal from the order 
denying the motion to remit the case to the commis- 
sioners is dismissed, with costs to the respondent of 
one appeal—In re Application of the Cortland and 
Homer Railroad to cross, etc. ——Order affirmed with- 
out costs of appeal, and remittitur heretofore sent 
down requested to be returned—Benj. Wright, re- 
ceiver, respondent, v. Mary A. Nostrand, impleaded, 
appellant. Judgment of General Term reversed and 
decree of surrogate affirmed, with costs—In re Estate 
of Andrew Hood, deceased.——Judgment of General 
Term approving decree of surrogate affirmed with 
costs of this appeal to the respondent to be paid out of 
the estate, but without costs to any other party—In re 
Final Settlement of Joseph H. Mahan, executor.— 
Motion for reargument denied, with costs—People v. 
Gold Stock Tel. Co.; Same v. Western Union Tel. Co. 
—Motion for reargument denied, with $10 costs— 
John P. Higgins, appellant, v. Thomas J. Crichton, re- 
spondent. 
ee 


NOTES. 

WO new law journals have come to us. The Kan- 
sas Law Journal, published at Topeka, is a small 
octavo of sixteen pages, weekly, and is devoted to the 
legal affairs of that State. The Colwmbia Jurist is pub- 
lished—we do not know how often—by the Columbia 
Law School students, and is filled with weighty mat- 
ter. The proof-reading is not faultless. For example, 
we cannot believe that Prof. Dwight ever spoke of a 
‘“*bee-tail estate.’ That would be a very difficult es- 
tate to hold. We wish both these new journals all the 
success they deserve.——There is a dreadful report 
about our President-elect. He is said to have been 
“busy with Marble all day.’’ This is worse than Vin- 
nie Ream’s efforts.——Represeutative Reed, of Maine, 
is quoted by the San Francisco Chronicle as saying: 
“T was admitted to the bar in California, and Judge 
Wallace examined me. I'll take my oath nobody was 
ever admitted to the bar with as simple an examina- 
tion. When I went up for examination the great ques- 
tion of the hour was the legal-tender act. Everybody 
was discussing its constitutionality. Some said it was 
constitutional, others said it was unconstitutional. 
The first question Judge Wallace asked me was, ‘Is 
the legal-tender act constitutional or unconstitu- 
tional?’ Ididn’t hesitatea moment. I said simply, 
‘It is constitutional.’ ‘You can pass,’ said Judge 
Wallace. ‘We always pass a man who can settle great 

constitutional questions off-hand.’ ”’ 
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CURRENT TOPICS. 

HERE is a bill pending before the Legislature of 
this State which proposes to amend the Code 

of Civil Procedure in relation to defendants who 
set up the plea of insanity, and among other things 
provides that when a person is tried on the charge 
of murder, and he interposes the plea of insanity as 
his defense, and is acquitted on this ground, the 
jury shall so state in their verdict of acquittal, and 
that the court shall then order such person to be 
committed to a State lunatic asylum during his nat- 
ural life, with the provision however that the gov- 
ernor may order the discharge of the person so com- 
mitted whenever he shall be satisfied that it may be 
done with safety to others. The present provis- 
ion is that the court, upon such acquittal, “must, 
if they deem his discharge dangerous to the public 
peace or safety, order him to be committed to the 
State lunatic asylum until he becomes sane.” The 
proposed amendment would be a theoretical im- 
provement, but we doubt whether it amounts to 
a substantial improvement. These ‘‘ emotional ” 
criminals are always cured the moment they have 
killed their victim. Like Cole, who killed Hiscox, 
they are sane the instant before and sane the in- 
stant after, and insane only at the instant of the 
killing. What a farce it would have been to put 
Cole in the insane asylum; or Sickles, who was no 
more morally irresponsible at the moment he slew 
Key, than he was afterward, when he forgave his wife 
like a christian, and served his country like a pa- 
triot. The result of this bill would be simply to 
go through the form, for in nine cases out of ten 
the defendant must be discharged as soon as com- 
mitted. The only effective measure practicable 
would be to make confinement in the insane asy- 
lum imperative for a given length of time, with the 
privilege of discharge after that. A still more ef- 
fective measure would be to punish adultery and 
seduction and the like as crimes, capitally, if need 
be, and then if the offended man took the law into 
his own hands, to punish him as a criminal, or to 
shut him up as an insane person for life, without 
privilege of discharge—estop him by his plea. 
We have no sympathy with this emotional insanity 
plea. Ifa man’s wife or sister is seduced, and ex- 
istence is intolerable to him until he has hunted 
down and killed the seducer without giving him 
any warning or any chance for his life, why then 
let him not sneak away under the pretext of insan- 
ity, but let him walk up and take his hanging like 
aman, and be done with the existence which is 
hateful to him; or if he thinks he was crazy, let 
him face the consequences of such a plea. If 
the seducer is so dangerous to society as to deserve 
: the killing, the avenger is so dangerous as to de- 
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serve the mild restraint of a lunatic asylum. These 
acquittals after all embody the most effective argu- 
ment against jury trial. When we read the history 
of such trials, we feel for once an approach to sym- 
pathy with those who say, with Bumble, slightly 
modified, “‘the jury is an ass.” This emotional 
plea is a disgrace to our jurisprudence and our ad- 
vocates. It deifies our profession at its most igno- 
ble and human nature at its most lawless point. 
The scenes on these trials are disgusting. Women 
are always fainting away; the insane culprit is pale 
with suspense; the clerk is so agitated that he can- 
not ask the jury if they have agreed; the jury are 
always breaking down in tears; everybody is em- 
bracing and hand-shaking; the court-room is al- 
ways bursting into a “tornado” of applause; and 
then they all go out and ‘‘paint the town red.” A 
perusal of Mr. Donovan’s “ Modern Jury Trials and 
Advocates” will show that we do not exaggerate. 
Mr. Donovan truthfully says: “ Fifty years ago the 
plea of emotional insanity was unknown; now it is 
a sheet anchor to the rich and influential.” A sen- 
tence more damning of our profession was never 
written. Inthe present state of the law there is 
hardly any necessity for putting in the plea at all, 
and so counsel thought in Sickles’ case, where they 
boldly justified the deed as an act of revenge, al- 
though they did throw out the “ sheet-anchor ” to 
windward. We repeat, we do not see that this bill 
will make much practical difference in the adminis- 
tration of our laws. 


A letter from the Honorable Charles Reemelin, 
in the Cincinnati Weekly Law Bulletin for March 
2d last, contains some curious comments on codifi- 
cation. The author’s proposal seems to be that the 
general government should codify the State con- 
stitutions. Some day, no doubt, even State con- 
stitutions will be so numerous and complex that 
reduction in some shape will be necessary for this 
species of legislation as for all others. But we are 
at aloss to understand how the Federal govern- 
ment can assist in the work, and in fact what affair 
it would be of theirs. Federalism is a beautiful 
product of human ingenuity, but a confusion of 
Federal functions may assist neither the cause of 
codification nor the cause of good government. 


The Virginia Law Journal has recently made sev- 
eral excellent suggestions for the improvement of 


law-reporting. In the current number it says: 
‘*Can nothing be done to shorten the titles of 
cases cited in judicial opinions, and in printed ar- 
guments of counsel? Here is a not inconsiderable 
source of waste and annoyance which might be 
remedied to some extent. Take for example a late 
case from the United States Supreme Court, which 
has been ‘dragging its slow length along’ through 
the legal journals under the style of ‘ Chicago, Mil- 
waukee and St. Paul Railroad v. Duane O. Ross,’ 
and will soon wriggle itself entirely across the 
page of many a reported case. Now, what is the 
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use of all this name? Why would not ‘ Railroad 
v. Ross’ answer every possible purpose? There is 
no use for a title to the case except for identifica- 
tion and reference, and it does not matter in the 
least about the full name of the unfortunate engineer, 
nor the full legal designation of the road on which 
he was injured. And again, when Dick, Tom and 
Harry sue Harry, Tom and Dick, what is the use in 
reporting or citing the case as ‘ Dick, et als. v. 
Harry, et als.t’ Yet this is the constant habit of 
reporters, judges and counsel; and if one of the 
parties on either side happens to be a party in a 
representative capacity, the case will almost cer- 
tainly appear and reappear as ‘ Dick, Adm’r, etc., et 
als. v. Harry, Trustee, etc., et als. Why not make 
it a uniform rule to drop all titles and descriptions, 
and report and cite every case by the name of one 
plaintiff and one defendant? Corporation cases, 
particularly those of banks and railroads, often fur- 
nish long and exasperating titles, which ought to 
be reduced in every case to ‘ Bank v. . and 

v. Railroad,’ and vice versa.”” We assent to 
most of this. It is however convenient sometimes 
to have the corporate title expressed in full, or so 
nearly so as to distinguish the party from other 
corporations. For example, there are a great many 
cases of “ Railroad v. Smith,” and the like. But 


all christened names, and descriptions, and ‘‘exr 
rels.,”” and the like, are vexatiously superfluous. 
In the American Reports we have always used the 
shortest form, and so they do in the American 


Decisions. 


In the case of Groth v. Washburn, 34 Hun, 509, 
the following are the ‘‘ catch-lines” preceding the 
head-note: ‘‘ Statute of limitation — an action by a 
husband to recover damages for injury sustained by 
his wife is governed by the six years’ limitation — 
Code of Civil Procedure, section 882.” And the 
following is the head-note: “An action by a hus- 
band to recover damages sustained in consequence 
of injuries inflicted upon his wife by the defend- 
ant’s negligence, where such damages consist in 
the loss of the services of the wife, and in moneys 
expended for necessary medical aid and attendance 
upon her during her illness, and in employing other 
persons to render the services which she had there- 
tofore performed, is an action to recover damages 
for an injury to property, and not for a personal in- 
jury,and it may therefore be brought within six years 
from the time it arises, as provided in section 382 
of the Code of Civil Procedure.” Now one or the 
other is superfluous. The ‘‘catch-line” should be: 
“Statute of limitation — action by husband for in- 
jury to wife.” The head-note then would be quite 
right. Perhaps we have said it before, but we 
will run the risk of repetition, and say that this 
sort of reporting reminds us of the ministers who 
read the hymns all through before the choirs sing 
them. Mr. Hun’s reports are so admirable in other 
respects that we would fain have him recognize the 
proper office of the ‘‘ catch-line.” 





There is one species of Anglo-mania that ought 
to be encouraged in this country, and that is the 
imitation of the English dealing with criminals and 
their administration of criminal law. As we learn 
from the London Law Times, at the recent Lewes 
Assizes Lord Coleridge made some observations as 
to the general diminution in crime in England and 
Wales, as shown not merely at these assizes, but by 
the returns for the last ten or twelve years through- 
out the country. ‘ When I recollect,” said his 
lordship, ‘‘ what assizes were when I was a young 
man, and observe that notwithstanding the more 
frequent gaol deliveries, the actual number of per- 
sons in the prisons of England has for the last ten 
or twelve years steadily declined, it is a matter on 
which we may heartily congratulate ourselves. We 
must not make too much of it, as it may have 
arisen from a concurrence of causes which may not 
be permanent; but for the present, at all events, it 
is satisfactory to find that upon returns which can- 
not deceive, and which include the whole of the 
prisoners in England and Wales, there has been a 
steady diminution in crime for the last ten or 
twelve years.” Mr. Justice Denman also, at Derby, 
said that judges in many parts of the country had 
noticed that crime was diminishing in England. 
So far as the Midland Circuit was concerned, he 
was happy to give the strongest confirmation to 
that view. If he might judge from what had hap- 
pened in every one of the counties in which he had 
been holding assizes during the last month or so, 
it was certainly the case that the fewness and mild- 
ness of offenses, as compared with other occasions 
within his memory, gave every reason for congratu- 


lation. 
erisaenibcmabcaie 


NOTES OF CASES. 

N Homer v. Harvey, Supreme Court of New 
Mexico, 19 Rep. 247, it was held that a rail- 
way conductor who rents a room in a hotel at 
the terminus of his route, at a specified rate per 
month, which he uses for sleeping and other pur- 
poses when there, is not a guest of the hotel. The 
court said: ‘‘ The liability of innkeepers is strict, 
and justly so; but it is a liability limited to their 
relation to travellers or wayfaring men. The law 
of civilized countries benignantly protects men 
away from home, and from those resources with 
which the denizen or citizen can guard himself 
from wrong, and protect his property from loss or 
injury. When the traveller comes to an inn and is 
accepted, he instantly becomes a guest. The inn- 
keeper, when he accepts him and his goods, be- 
comes his insurer, and the innkeeper must answer 
in damages for the loss or injury of all goods, 
money and baggage of his guest brought within 
his inn and delivered into his charge and custody, 
according to the usage of travellers and innkeepers; 
but he must bea guest, and before he can bea 
guest he must be a traveller. When he ceases to 
be a traveller, or a transient or wayfaring man, 
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and takes up a permanent abode even in an inn, he 
ceases to be an object of the law’s especial solici- 
tude, and he is no longer a guest but a boarder, no 
longer a traveller but a citizen. In considering the 
liabilities of innkeepers in this connection, the 
words traveller and guest are always used correla- 
tively. At common law the innkeeper was com- 
pelled to furnish lodging and entertainment for 
travellers and passengers, and he was bound to 
protect the property they brought with them when 
delivered into his care, and was liable if it was lost 
or injured. The length of time a man is at an inn 
makes no difference, so he retains his character as 
a traveller. Officers of the army and navy, and 
sailors and soldiers, are to be considered prima facie 
travellers and wayfarers, and it was upon this dis- 
tinction that the case of Hancock v. Rand, 94 N. Y. 
1; 8. C.,46 Am. Rep. 112, was decided. But are 
the employees of railroads, engaged in running 
trains, to be so considered? An engineer or con- 
ductor who follows his employment and runs his 
regular trips, stopping over at each end of his 
route, either at his own house or at a hotel, is 
neither a traveller, a wayfaring man, nor a transient 
person. He is a citizen of the community at both 
ends of his route. The fact that he works upon a 
train which runs thirty miles an hour does not 
make him a traveller any more than if he worked 
in the company’s shops. If he goes to a hotel and 
rents a room by the month he is no more a guest in 
the legal sense which fixes the liabilities of inn- 


keepers, than if he was a mechanic in the shops or 


a permanent citizen of the place. If Horner was 
not a traveller he could not be a guest, and if he 
was not a guest he could not maintain this action.” 
See note, 46 Am. Rep. 119. 


In Cole v. Western Union Tel. Co., Minnesota Su- 
preme Court, Feb. 14, 1885, 22 N. W. Rep. 385, 
the printed blank forms in common use by a tele- 
graph company contained the following condition: 
‘No claim for damages shall be valid unless pre- 
sented in writing within thirty days after sending 
the message;” and beneath the blank space for 
message and place of signature was printed in large 
type: ‘‘Read the notice and agreement at the top.” 
Held, that one who filled up and signed a message 
upon such blank form was presumed to have had 
notice of such condition, and was bound by it as a 
part of his contract with the company. Held also 
that the same was a reasonable stipulation, and not 
contrary to public policy. The court said: ‘‘ Un- 
der the circumstances of the case, as they appear, 
he must be presumed to have had notice of its 
terms and conditions. Wolf v. Telegraph Co., 62 
Penn. St. 87; S.C., 1 Am. Rep. 387; Belger v. 
Dinsmore, 51 N. Y. 171; 8. C., 10 Am. Rep. 575. 
It follows therefore that the terms embraced in the 
printed form became part of the contract between 
the plaintiff and the company, and are binding on 
him in so far as they are reasonable regulations. 
Schwartz v. Telegraph Co., 18 Hun, 159; Young v. 





Telegraph Co., 65 N. Y. 167; Grinnell v. Telegraph 
0o., 118 Mass. 299; 8. C., 18 Am. Rep. 485; Hei- 
mann Vv. Telegraph Co., 57 Wis. 566. It cannot be 
contended that a regulation requiring the sender of 
a message to present his claim for damages in writ- 
ing promptly to the company is an unreasonable 
one. Considering the character of its business 
such regulations would be necessary for its own 
protection, and to enable it seasonably to ascertain 
the facts in the case, and to secure or preserve the 
proper evidence. It is not a regulation intended 
to shield the company from the consequences of a 
neglect of duty on its part, but prescribing a duty 
to be performed by the plaintiff before he should 
be entitled to maintain his action. Wolf v. Tele- 
graph Co., supra, A similar rule is well established 
in insurance cases. Young v. Telegraph Co., 34 N. 
Y. Super. Ct. 392. No reason is apparent why 
thirty days is not a reasonable limit to fix in such 
cases, and no suggestion is made that the plaintiff 
did not have ample opportunity within that time 
to present his claim. Heimann v. Telegraph Co., 
supra. It is however expressly admitted that he 
did not comply with such condition, and no claim 
was made till suit brought, more than sixty days 
after the dispatch was sent. He was not therefore 
entitled to recover.” 


In Fisher v. Metropolitan Elevated Ry. Co., 84 
Hun, 434, it was held that although a railroad cor- 
poration cannot, without the consent of the Legis- 
ture, lease its road to an individual, yet it may lease 
its road to another railroad corporation, and when it 
has done so, and the lessee has taken possession of 
the road, and is operating and managing it thereun- 
der,the lessor is not liable to a passenger thereon for 
injuries sustained by him by reason of the negli- 
gent and wrongful acts of the lessee’s servants. The 
court said: ‘‘ It has been urged that the Metropoli- 
tan Railway Company had no legal authority to ex- 
ecute and deliver this lease of its railway to the 
Manhattan Railway Company, and Adbott v. Johns- 
town, ete., Railroad Co,, 80 N. Y. 27, is relied upon 
in support of this position. But in that case the 
lease was made to an individual, and it was there- 
fore held to be inoperative, and that the company 
still remained liable to persons injured in the 
course of its management, notwithstanding the 
lease. But by chapter 218, of the Laws of 1839, it 
was made lawful for any railroad corporation to 
contract with any other railroad corporation for 
the use of their respective roads, and thereafter use 
the same in such manner as may be prescribed in 
such contract. This act did not authorize the leas- 
ing by a railroad company of its road to an indi- 
vidual, but it has been held to authorize such a 
lease from one railroad company to another. That 
subject was considered in Woodruff v. Erie Railway 

‘o., 25 Hun, 246, where this distinction was main- 
tained, and it was there held incidentally that the 
Legislature had authorized the leasing of a railroad 
by one railroad company to another. This case, 
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it is true, was afterward reversed, but the reversal 


did not draw in question the correctness of this 
construction of the statute. But on the contrary, 
it was again repeated and approved by the court. 
Woodruff v. Erie Railway Co., 93 N. Y. 609. Un- 
der this authority it is regarded as having been 
conclusively settled by the laws of this State, that 
one railroad company may lease its road, as this 
railroad was leased, to another. And where such a 
lease has been executed and delivered, and the les- 
see has taken possession of the leasehold property, 
and afterward operates it as its sole proprietor, as 
it well might do under the terms of this lease, 
there the lessor cannot be held liable to persons 
having causes of action of this description. To 
render the corporation liable the law requires that 
the relation of principal and agent, or master and 
servant, shall appear to exist between the person 
whose wrongful act is complained of and the cor- 
poration proceeded against. <A party injured by 
the misconduct of another is limited in his right to 
redress to the person or persons causing the injury, 
unless the fact can be established that these per- 
sons maintained the relation of servants or agents 
to another party or corporation. Milligan v. Wedge, 
12 Ad. & E. 737; Rapson v. Cubitt, 9 Mees. & W. 
710. The persons whose acts were relied upon as 
wrongful in support of the action did not maintain 
this relation of servants or agents to the Metropoli- 
tan Elevated Railway Company. And for that rea- 
son this company was not responsible for the conse- 
quences of what they omitted to do for the plaint- 
iff. The case of Railroad Co. v. Brown, 17 Wall. 
445, is in no way inconsistent with this conclusion. 
For it appeared there that the persons in charge of 
and operating the railroad were still, as a matter of 
fact, in part at least, in the service of the company. 
They were its servants to that extent, and it was 
liable for the consequences of their failure to per- 
form their duties. And what was said in the 
course of the opinion is to to be regarded as subor- 
dinate to this state of facts.” See Singleton v. 
Southwestern Railroad, 70 Ga. 464; S. C.,48 Am. 
Rep. 574, and note, 580. 


en 


COMMON WORDS AND PHRASES. 


OUSEHOLD Errects.— A carriage is within 
the phrase, ‘‘ household effects,” in the Fed- 

eral statute as to customs duties. The court said: 
“A carriage is peculiarly a family or household ar- 
ticle. It contributes in a large degree to the health, 
convenience, comfort and welfare of the house- 
holder or of the family. The statute is not limited 
to articles of household furniture, or to things 
whose place is necessarily within the four walls of 
a house. Clause 2 above uses the words ‘ personal 
and household effects.’ This serves to show that 
by the use of the words ‘household effects’ alone 
in clause 1, in the same section of the statute, some- 
thing is intended different from ‘ personal effects,’ 
and that those words embrace articles which the 





words ‘ personal effects’ do not cover.” Arthur v. 
Morgan, United States Supreme Court, Oct., 1884. 

SuppLtyine Heat.—A_ corporation chartered 
“for the manufacture and supply of gas, or the 
supply of light and heat to the public by any other 
means,” is not autborized to supply natural gas. 
Emerson v. Commonwealth, Pennsylvania Supreme 
Court, Feb. 2, 1885, 15 Pitts. Leg. Journ. 273. 
The court said: ‘‘ Regarded in this manner, we feel 
obliged to hold that whether the article furnished 
be gas or light or heat, it must be the result of a 
manufacturing process. That is, if gas is fur- 
nished, it must be manufactured; if light or heat is 
furnished, it also must be manufactured. Nor is 
this inconsistent with the language of the section 
which speaks of the ‘supply of light or heat by 
any other means.’ For neither light nor heat can 
be produced by any human agency except by some 
species of manufacture. If either is the result of 
the mere combustion of natural substances, that 
very combustion isa method of manufacture. In 
the nature of the case the material for combustion, 
and the gases which support it, must be furnished 
in large quantities, their union effected, and an 
economical and safe means of transportation of the 
product provided. It is well known that heat is 
furnished by means of steam and hot water in pipes, 
or by currents of heated air produced by direct 
radiation from heated metallic surfaces. This 
brings us to the decision of the question whether 
the act of 1874 authorizes the creation of corpora- 
tions for the supply of natural gas. The furnishing 
of natural gas is not the furnishing of heat. Nat- 
ural gas is not heat. It isa fuel, a substance which 
may be converted into heat by combustion with at- 
mospheric air. When the gas is delivered to the 
consumer it is still gas only. It is not heat. If 
the consumer does not produce combustion,no heat 
is obtained, and if he does produce it, the act of 
doing so is his act, not that of the company which 
furnishes the gas. In any point of view therefore 
it must be said that a company which furnishes 
natural gas is not necessarily furnishing heat. It 
would scarcely be contended that companies could 
be chartered under this section of the act of 1874, 
for supplying coal, wood, oil, peat or other sub- 
stance whose combustion produces heat, yet they 
all belong alike in the category of fuels. The fuels 
must be destroyed in order that their calorific 
qualities may be developed, but when they are fur- 
nished in their original, natural state it cannot be 
said that they have been delivered in their devel- 
oped form. They are still subject to any use to 
which the consumer may choose to apply them. If 
he does not choose to convert them into heat no 
heat is obtained, and it certainly cannot be said that 
the company has furnished any heat to the con- 
sumer. But if he does so convert them it is equally 
true that the heat thus obtained is not received 
from the company.” 

Bopy oF WaTER.—A river is a “ body of water.” 
Berlin Mills Co..v. Wentworth’s Location, 60 N. H. 
156, 
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Express Business.— Engaging as an express 
messenger is not doing an ‘express business.” 
Eastern Express Co. v. Meserve, 60 N. H. 198. 

Boox.—The face of a barometer is not a “ book.” 
In Davis v. Committi, a recent English case, the 
question arose whether the printed face of a ‘fore- 
cast barometer was a “book” within the definition 
of the Copyright Act, 1842, section 2, which enacts 
that a book shall be construed to mean and include, 
amongst other things, “every sheet of letter-press 
map, chart or plan separately published.” Chitty, 
J., said that the face of the barometer was but a 
necessary part of the instrument, and if separated 
therefrom, was not intended to have, and in fact 
had no use or meaning whatever. Regarded as a 
card apart from the barometer, it not only foretold 
nothing, but told nothing. By reading the printed 
matter on the face alone no intelligible proposition 
could be arrived at, and to make it speak it must 
be read in connection with the instrument, and not 
so much in connection with the instrument’s hands 
or indices as with the mercury column, the manipu- 
lation of the hands depending on the height of the 
mercury. As a matter of fact, the face had never 
been separately published, or in any manner used 
as a separate publication. By itself it was not a 
chart in the sense of being a weather chart. He 
also held that it was not a sheet of letter-press sep- 
arately published, and therefore not a book within 
the meaning of the act. In confirmation of that 


view regard might be had to section 6 of the act, 


requiring a copy of the whole of every book to be 
sent to the British Museum. If the face was a 
book, a delivery of the face would be a compliance 
with the act, although the face by itself was with- 
out use or meaning. The necessity of delivering 
the barometer as the whole book reduced the posi- 
tion to an absurdity. Furthermore, it would be 
strange if an inventor of a barometer could obtain 
a patent and protect his invention for fourteen 
years, and at the same time, for all practical pur- 
poses, secure a monopoly for at least forty-two 
years by registering the face under the Copyright 
Act, 1842. The face of the barometer was not 
within the act. 

APPROACH TO A BRIDGE.— In Whitcher v. City of 
Somerville, Massachusetts Supreme Judicial Court, 
Jan., 1885, it was held that that portion of a street 
lowered by a railroad corporation for the purpose 
of having its railroad pass over it upon a bridge, 
does not constitute an “approach” to said bridge. 
The court said: ‘‘The approaches to @ bridge are 
the ways at the ends of it which are a part of the 
bridge itself, or are appendages to it. This was 
quite plain under the statute of 1846, chapter 271, 
section 1. By the common law the duty to keep a 
bridge in repair carries with it the duty to keep in 
repair, as a part of the bridge, the highway at each 
end of it, for a space of three hundred feet. King 
v. West Riding of York, 7 East, 588; same case in 
House of Lords, 5 Taunt. 284. This limit of space 
has not been adopted in this Commonwealth, but 
the highways at the ends of the bridge have been 








recognized as, and called the approaches to it in 
several decisions. Commonwealth v. Deerfield, 6 
Allen, 449, 455; Titcomb v. Fitchburg R., 12 id. 254, 
259; Rouse v. Somerville, 130 Mass. 363. This was 
the meaning in the statute of 1846, chapter 271, sec- 
tion 1, and when taken with the context is the 
meaning in Public Statutes, chapter 112, section 
128. As the bridge in the present case was not a 
part of the highway, but was a part of the railroad 
track, and crossed the highway over the level 
thereof, the approaches to it did not include any 
part of the highway, and the town was not relieved 
of its liability to keep in repair that portion of the 
highway where the accident happened.” 
WaTER-couRSE.—‘‘ To constitute a water-course 
the size of the stream is immaterial. It must be a 
stream in fact, as distinguished from mere surface 
drainage occasioned by freshets or other extraordi- 
nary causes, but the flow of water need not be con- 
stant. Shields v. Arndt, 4 N. J. Eq. 234; Gillett v. 
Johnson, 30 Conn. 180; Bassett v. Manufacturing Co., 
43 N. H. 569; Dudden v. Guardians, etc, 38 Eng. 
Law & Eq. 526. In Shields v. Arndt it is said: 
‘There must be water as well as land, aud it must 
be a stream usually flowing in a particular direction. 
It need not flow continually, as many streams in 
this country are at times dry... When water has a 
definite source as a spring, and takes a definite 
channel, it is a water-course, and no person through 
whose land it flows has a right to divert it from its 
natural channel, so as to cause injury to another 
land owner by the diversion. Dudden v. Guard- 
ians, ete., 1 Hurl. & N. 630; Gillett v. Johnson, 30 
Conn, 180; Luther v. Winnisimmet, 9 Cush. 171; 
Kauffman v. Griesemer, 26 Penn. St. 407.” Pyle v. 
Richards, Nebraska Supreme Court, Feb., 1885, 


———_>__—_—— 


SIGNING A NOTE OR DEED, DARWINICALLY 
CONSIDERED. 
|* the story of Ali Baba and the Forty Thieves, it 
will be remembered that one of the robbers under- 
took to identify the house to which he wished to lead 
his comrades, by setting a chalk-mark upon the door. 
And that the scheme failed because Morgiana placed a 
like mark upon the doors of all the houses in the same 
street. Now suppose the chalk-mark had signified to 
the thief that the house was (say) the twenty-fourth 
one onthe right from the corner. In vain would 
Morgiana have multiplied the mark, the meaning 
would have remained single; and unconfounded by its 
recurrence throughout the street the thief would have 
pitched at once upon the house which he originally 
had selected. 

The story and the supposition will serve to intro- 
duce at once the thought of a classification and a nat- 
ural history of signs. 

The natural progress is from things to thoughts, 
from images and representations to mere identifying 
instrumentalities. That is, significants by evolution 
become (mere) signs. 

We will take the word *‘sign’’ and consider how it, 
and the fact it means, with various accessory words 
and circumstances, more or less closely connected, re- 
veal this progress. 

In common idea to “sign” a note is to subscribe it, 
to write one’s name underneath. But in law it is not 
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so; the name anywhere i is a ‘“‘signing,”’ that is, a am 
ing out Who it is that is responsible. And this name 
marks out who, not because it means the man but 
merely identifies him, as the chalk-mark did the door. 
John Smith originally meant that John who is the 
Smith, now it is no longera mark of his calling; as 
Jobnson originally meant the man who is the son of 
John, but no longer does. And as one, out of many 
doors chalked alike and meaning nothing, can no 
longer be identified, singled out; so Johnson (and still 
more John Smith) cannot, as such be individualized. 
For asthe grammars say, he “is a noun of multi- 
tude.” 

Again, a printed name, one struck by stamp, stencil, 
or die, is a signature, an identifying mark, for in law 
the marking out need not be written. Further, not 
even a name, nor initials, need be used; for a man may 
make his ‘‘mark.’’ That is, may hold the pen while a 
cross is made an evidence of bis act of assent. And 
this cross is itself now an arbitrary unmeaning thing, 
though in Darwinian phraseology an evidence of sur- 
vival of a mark once religiously significant. For of 
old this signature of the cross pledged the faith of a 
Christian; now an atheist or infidel may so unques- 
tioned sign. A curious survival this of Christianity 
in the law! I quote Blackstone as evidence: *‘Propria 
manu pro ignorantia liierarum signum sancte crucis 
expressi et subscripsi’’ (with my own hand on account 
of my ignorance of writing Ihave made and drawn 
underneath the sign of the holy cross; the language 
written for Caedwalla, a Saxon king, at the end of one 
of his charters, 2 Bl. 305* [d] ). 

Then the seal attending the signature to a deed. The 
“seal” is a word survival of sigillum; as a figured 
scroll with the mystic L. S. inside is an ink survival 
or image of the wax. L. S., the “‘signs’’ of locum 
sigilli, the place where the seal ought to be, but isn’t. 
The charity of legislative overrulings of the strict 
common law allows the mystery of the scrolled (and 
scrawled) L. S., instead of the antiquated necessary 
wax “‘capable of receiving an impression '’—that is, of 
being permanently marked and characterized by the 
die or signet ring of the party to be bound. Of old 
the seal, the impressed wax, was the one only legal 
mark, proof of the “‘execution”’ (doiug, carrying out 
to completion) of the “deed.” And the “deed” was 
(to be ungrammatical) the thing ‘‘ did.” 

You see the old common law, when kings, noble- 
men and people were more in the way or bandling 
swords than pens, and making marks in blood than in 
ink, required the mark in the wax asthe sign of the 
deed done; and no signing in the ink way was at all 
necessary. I give more from Blackstone as evidence; 
“The Normans change the work of the scribes (which 
in England was customarily perfected by golden 
[illuminated] crosses and other holy marks) into im- 
pressed wax, and reject the mode of drawing”’ (the 
crosses and marks) ‘‘ used by the English,”’ 2 Bl. 306* 
(f), as translated. 

Now to return to the word sigillum. Notice that 
this is the diminutive of signum (see the first quota- 
tion from Blackstone), aud so within the completed 
circle of its history is ‘‘seal’’ a double, and indeed a 
triple ‘‘little sign.’ First, it is the mark of the deed, 
the solemn considered act done. Second, the thing 
being used instead of ink, and the name being Latin 
not English, it is a mark of the want of education and 
of the great influence of the Roman clergy (or clerks) 
who knew how to write, or were supposed to know; 
and some of whom drew up the “scribal”’ portion of 
thedeed. Third, its verbal parent is the very word in 
Latin from which we have the English word sign at 
all. Now signum further corresponds to the Greek 
exwv, eikon, image. So that we see the word “sign”’ 
in its own development demonstrating the principle 











that the progress is from things to thoughts, from pic- 
tures, images, likenesses of the tangible and visible; 
from representative meanings; to symbols, unmean- 
ing marks, of some thing. 

The word sign has now done (as Humpty Dumpty in 
the Alice Book would say) a fair day’s work; will there- 
fore be dismissed the court. 

We started with signing a note. Consider the word 
“note” a little. Commercially this stands for a 
promise to pay, and also the paper on which the prom- 
ise is written. But in law the note is neither the 
paper nor the promise (in strictness); it is the evidence, 
memorandum, mark of the promise. Nota note, mark. 
Nosco, to know; notum, the known. Nota is thus the 
known mark of a known thing, its characteristic. This 
last word in turn is from the Greek charasso, to cut, 
tocut «mark. Character is the cut which is deeply 
marked, so as tobe remarked. And so the mentaland 
moral qualities of aman constitute the mark of that 
man. Such is the progress from things to thoughts, from 
the physical to the metaphysical. Yet reversion, as it 
may be termed, often occurs; thus commercially the 
note is not the memorandum of an agreement simply— 
but the writing or even the paper written; the transfer 
of idea here being from thoughts to things. 

JOHN B. Woop. 

—_—-_ > 
THE HOUSEHOLD AGENUY 
BAND. 
or husband is the head of the family(1), and in reg- 
ulating his household may or may not put his wife 
in charge of certain departments thereof, and make 
her his agent in matters pertaining to their domestic 
life(2); whether he has or has not made her his agent 
is always, except when she relies on her agency in law 
for support(3), a mere question of fact, to be deter- 
mined from all the circumstances of the case(4); 
whether a particular act was within the scope of her 

agency, is a mixed question of law and fact(5). 

I. The wife's appointment.—(a) If husband and wife 
are permanently separated, and the wife has an estab- 
lishment of her own, even if it has been given her by 
him, it is hers, and there is no presumption that she 
may keep it at his expense(6). (b) If they are only 
temporarily separated through his absence, and she is 
apparently in charge of his establishment, there is a 
very strong presumption that she is his agent in the 
management thereof(7). (c) lf they are living together, 
but are boarding or have no establishment, the fact of 
their cohabitation raises no presumption whatever of 
any agency of her for him(8). (d) If they are living to- 
gether and are keeping house, there is a presumption 
that she has charge of the domestic part thereof(9). 


(1) Stewart M. + §§ 221, 253. 

(2) See 1 Bish. M €: D., 2 355. 

(3) Stewart M. & D., § 180. 

(4) Reid v. Teakle, 13 €. B.627; Ryan v. Sams, 12 Q. B. 460; 
Debenham v. Mellon, L. R., 6 App. Cas, 24, 32; _ Clark v. Cox, 
32 Mich. 204, 213; Keller v. Phillips, 39 N. Y. 3 

(5) See Reneaux v. Teakle, 8 Exch. 680 ; ft. v. Iremonger, 
13 Mees.& W. 368; Parke v. Kleeber, 37 Penn. St. 251; discus- 
sion in 2 Smith L. C. (404) et seq. 

(6) See Debenham vy. Mellon, L. R., App. Cas. 24; L.R, 
5Q B. D. 395; Manby v. Scott, 1 Lev. "< TBnith Le c. (402.) 

(7) Rotch v. Miles, 2 Conn. 630, mY 

(8) Debenham v. Mellon, L R., 24, 33; L. R., 5 
D., 394, 402; Clifford 


(9) Debenham v. Mellon, L. R.,5Q. B. 
v. Laton, 3 Car. & P. 15, 16; Reneaux v. Teakle, 8 Exch. 680; 
Phillipson v. Hayter, L. R., 6C. P. 38, 41, 42; Ruddock v. 
Marsh, i Hurl. & N. 601; Emmett v. Norton, 8 Car. & P. 506, 
510; Freestone v. Butcher, 9 id. 843; Montague Vv. Benedict. 3 
Barn. & C. 631, 635; Hughes v. Chadwick, 6 Ala. 651; Benja- 
min, 15 Conn. "347, 357; 39. Am. Dec. 384; Shelton v. Hoadley, 
15 Conn. 535; Johnston v. Pike, 14 La. Ann. 731; Furlong v. 
ee. 35 Me. 332; Eames v. Sweetzer, Ss Mass. 78; Harshaw 

. Merryman, 18 Mo. 106; Pickering, 6 N. H. 120, 24; Tebbetts 
?. Hapgood, 34 id. 420; Sterling v. Potts, 5N. J. sg 773; Kel- 
ler v. Phillips, 39 N. Y. ate Cromwell y. Benjamin, 41 Barb 
558; Meader v. Page. 39 Vt. 306, 308; Sawyer v. Cutting, 23 id, 
486. . —* Blood, 48 id. 499, 501; Savage v. Davis, 18 
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The presumptions of her agency in cases (b) and (d) 
are rebuttable(10), and the husband may relieve him- 
self of the liability by showing that his domestic ar- 
rangements excluded any such agency on her part(11), 
or that he prohibited her from acting on his ac- 
count(12), and it makes no difference whether the third 
party was aware of this or not(13). Butif it appears that 
he in some way allowed her to seem to have charge of 
his house, or recognized her acts as his agent 
therein(14), the mere fact that he privately forbade 
her to act for him will not relieve him of liability(15). 
And when he has once recognized her agency, although 
he may revoke it at any time(16), such revocation will 
have no effect as to persons with whom he has allowed 
her to deal as his agent, unless they are specially noti- 
fied thereof(17). In fine, her agency is in kind—though 
not so limited in scope(18)—the same as that of a serv- 
ant or steward placed in charge of a household(19), and 
therefore it makes no difference whether the woman 
is his legal wife or not(20). But if all the credit is 
given to herhe is not liable; she must have been dealt 
with as agent(21). 

Il. The scope of the wife’s authority.—When the wife 
is her husband's agent in managing his household, her 
authority covers all such matters as wives in such posi- 
tions usually attend to(22), and includes the right to do 
whatever is necessary, proper or usual to effectuate the 
purposes of her agency(23). Thus: she may deal on his 
credit with butcher, baker, etc.(24); she may give rea- 
sonable charity(25); she may extend usual hospitali- 
ties(26); she may employ necessary servauts(27); and 
may in fact procure on credit all such things as belong 
to the class ‘‘necessaries ’’(28), whether they are really 
needed or not(29). But she cannot thus procure extra- 


ordinary things(30), althoughif she thus exceeds her 





(10) Debenham vy. Mellon, L. R.,6 App. Cas. 24, 32, 37; 50 
L. J., Q. B. D. 155; L. R.,5 Q. B. D. 394, 402; 49 L. J.. Q. B. D. 
497; Clark v. Cox, 82 Mich. 204, 213; supra n. 9. 

(11) See Barr v. Armstrong, 56 Mo. 577, 581. Giving her an 
allowance is not alone sufficient. Ruddock v. Marsh, 1 Hurl. 
& N. 601, 604; Holt v. Brien, v. Barn. & A, 352. 

(12) Morgan v. Chetwynd, 4 Fost. & F. 457, 458, 459. 

(13) Debenham v. Mellon, L. R., 6 App. Cas. 24, 32; L. R., 5 
Q. B. D. 394, 402; Jolly v. Rees, 15 C. B. (N. 8.) 628. 

(14) Waithman v. Wakefield, 1 Camp. 120, 121; Rennick v. 
Ficklin, 5 B. Mon. 166. 

(15) Debenham v. Mellon, L. R., 6 App. Cas. 24, 33. 

(16) Wallace v. Beddick, 22 Week.Rep. i; Debenham v. Mel- 
lon, L. R., 5Q. B. D. 394, 403; Daubney v. Hughes, 60 N. Y. 
187, 191. 

(17) Cany vy. Patton, 2 Ashmead, 140. 

(18) Benjamin, 15 Conn. 347, 357; 39 Am. Dec. 384; infra nn. 
22, 23. 

(19) Debenham v. Mellon, L. R., 5Q. B. D. 394, 399; L. R., 
6 App. Cas. 24, 33 

(20) Blades v. Free, 9 Barn. & C. 167, 171; Robinson v. Nabon, 
1 Camp. 245; Watson v. Threlkeld, 2 Esp. 637. 

(21) 

(22) Ruddock v. Marsh, 1 Hurl. & N. 601, 604; Emmett v. 
Norton, 8 Car. & P. 506, 510; Phillipson v. Hayter, L. R.,6C. 
P. 38, 42; Montague v. Benedict, 3 Barn. & C. 631, 6385; Picker- 
ing, 6 N. H, 120, 124; Bugbee v. Blood, 48 Vt. 499, 501; Meader 
v. Page, 39 id. 306, 308; Sawyer v. Cutting, 23 id. 486, 490; Sav- 
age v. Davis, 18 Wis. 608, 613. 

(23) Benjamin, 15 Conn. 347, 356, 358; 39 Am. Dec. 384. 

(24) Debenham v. Mellon, L. R., 6 App. Cas. 24, 36. 

(25) Spencer v. Stores, 38 Vt. 156, 158. 

(26) Humes vy. Taber, 1 R. I. 464, 473. 

(27) White v. Cuyler, 6 Term, 176; Condon v. Callahan, 9 
Abb. (N. C.) 407, 411; compare Rotch y. Miles, 2 Conn. 638, 
646. 

(28) Stewart M. & D., § 180. 

(29) Ruddock v. Marsh, 1 Hurl. & N. 601, 604. 

(30) Freestone v. Butcher, 9 Car. & P, 643 





authority he may ratify her acts(31), and is therefore 
liable for whatever things he permits her to receive in 
his house(32), unless he supposes she has paid for 
them(33). The extent of her authority naturally de- 
pends largely on their station in life(34). 
DAviID STEWART. 
BALTIMORE, M. D. 


—_—_—_—_—_—— 


CARRIER—LIMITATION OF LIABILITY—NEGLI- 
GENCE—VALUATION. 
SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 24, 1884. 
HART Vv. PENNSYLVANIA R. Co.* 

Where a contract of carriage, signed by the shipper, is fairly 
made with a railroad company, agreeing on a valuation 
of the property carried, with the rate of freight based on 
the condition that the carrier assumes liability only to the 
extent of the agreed valuation, even in case of lossor 
damage by the negligence of the carrier, the contract will 
be upheld as a proper and lawful mode of securing a due 
proportion between the amount for which the carrier may 
be responsible and the freight he receives, and of protect- 
ing himself against extravagant and fanciful valua- 
tion. 

N error to the Circuit Court of the United States 
for the Eastern District of Missouri. The opinion 
states the facts. 


Melville C. Day and G. M. Stewart, for plaintiff in 
error. 


E. W. Pattison and Newton Crane, for defendant in 
error. 


BLATCHFORD, J. Lawrence Hart brought this suit 
in a State court in Missouri against the Pennsylvania 
Railroad Company, to recover damages from it, asa 
common carrier, for the breach of a contract to trans- 
port, from Jersey City to St. Louis, five horses and 
other property. The petition alleges that, by the neg- 
ligence of the defendant, one of the horses was killed 
and the others were injured, and the other property 
was destroyed, and claims damages to the amount of 
$19,800. After an answer and a reply, the plaintiff re- 
moved the suit into the Circuit Court of the United 
States for the Eastern District of Missouri, where it 
was tried by a jury, who found a verdict of $1,200 
for the plaintiff; aud after a judgment accordingly, 
the plaintiff has brought this writ of error. 
The property was transported under a bill of lading is- 
sued by the defendant to the plaintiff, and signed by 
him, and reading as follows: 


*“* BItu OF LADING. 


**Form No. 39, N. J. 
‘Limited Liability Live-Stock Contract for United 
Railroads of New Jersey Division. (No. 206.) 
** JERSEY City STATION, P. R. R.,. ——-— ., 187-. 


‘Lawrence Hart delivered into safe and suitable 
cars of the Pennsylvania Railroad Company, numbered 
M. L. 224, for transportation from Jersey City to St. 
Louis, Mo., live-stock, of the kind as follows, one (1) 
car, five horses, shipper’s count; which has been re- 
ceived by said company, for themselves and on behalf 


(31) Mickelberry v. Harvey; 58 Ind. 523, 525. 

(32) Gilmer v. Andrus, 28 Vt. 241, 242. See Waithman v. 
Wakefield, 1 Camp. 120, 121; Atkins v. Curwood, 7 Car. & P. 
756, 760. 

(38) Morgan y. Chetwynd, 4 Fost. & F. 451, 459. 

(34) Keller v. Phillips, 39 N. Y. 351. 

*Affirming 7 Fed. Rep. 630; S. C.,5 Sup. Ct. Rep. 151, 
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of connecting carriers, for transportation, upon the 
following terms and conditions, which are admitted 
and accepted by me as just and reasonable: 

“ First. To pay the freight thereon to said company 
at the rate of ninety-four (94) cents per one bundred 
pounds (company’s weight), and all back freight and 
charges paid by them, on the condition that the car- 
rier assumes a liability on the stock to the extent of 
the following agreed valuation: If horses or mules, 
not exceeding two hundred dollars each; if cattle or 
cows, not exceeding seventy-five dollars each; if fat 
hogs or fat calves, not exceeding fifteen dollars each; 
if sheep, lambs, stock hogs, or stock calves, not exceed- 
ing five dollars each; if a chartered car, on the stock 
and contents in same, twelve hundred dollars for the 
car-load. But no carrfer shall be liable for the acts of 
the animals themselves. or to each other, such as bit- 
ing, kicking, goring, and smothering, nor for loss or 
damage arising from condition of the animals them- 
selves, which risks, being beyond the control of the 
company, are hereby assumed by the owner, and the 
carrier released therefrom. 

** Second. Upon the arrival of the cars or boats con- 
taining said stock at point of destination, the shipper, 
owner, or consignee shall forthwith pay said freights 
and charges, and receive said stock therein, and un- 
load the same therefrom; and if from any cause, he or 
they shall fail or refuse to pay, receive, or unload, as 
aforesaid, then said company or other carrier, as the 
agent of such shipper, owner, or consignee, may there- 
upon have them put and provided for in some suitable 
place, at the cost and risk of such shipper, owner, or 
consignee, and at any timeor times thereafter may 
sell the same, or any number of them, at public or pri- 
vate sale, with or without notice,as said agent may 
deem necessary or expedient, and apply the proceeds 
arising therefrom, or so much thereof as may be 
needed, to the payment of such freight and charges, 
and other necessary and proper costs and expen- 
8es. 

“ Third. When necessary for said stock to be trans- 
ported over the line or lines of any other carrier or 
carriers to the point of destination, delivery of the 
said stock may be made to such other carrier or car- 
riers for transportation, upon such terms and condi- 
tions as the carrier may be willing to accept; provided 
that theterms and conditions of this bill of lading 
shall inure to such carrier or carriers, unless they 
shall otherwise stipulate; but in no event shall one 
carrier be liable for the negligence of another. 

‘** Fourth. All live-stock transported under this con- 
tract shall be subject to alien, and may be retained 
and sold for all freight or charges due for transporta- 
tion on other live-stock or property transported forthe 
same owner, shipper, or consignee. 

“ Fifth. This company’s liability is limited to the 
transportation of said animals, and shall not begin 
until they shall be loaded on board the boats or cars of 
the company. The owner of said animals, or some 
person appointed by him, shall go with, and take all 
requisite care of, the said animals during their trans- 
portation and delivery, and any omission to comply 
herewith shall be at the owner’s risk. Witness my 
hand and seal, this twentieth day of October, 1879. 

LAWRENCE Hart, Shipper. [1.s.] 

“Attest: 

“KE. BUTTER. 
“W. J. CHARMERS, Company’s Agent.” 


At the trial the plaintiff put in evidence the bill of 
lading, and gave testimony to prove the alleged neg- 
ligence, and how the loss and injury occurred. He 
then offered to show that the actual value of the horse 
killed was $15,000; that the other horses were worth 
from $3,000 to $3,500 each; and that they were ren- 








dered comparatively worthless in consequence of their 
injuries. The defendant objected to this testimony, 
on the ground that it was not competent for the plaint- 
iff to prove any damage or loss in excess of that set out 
in the bill of lading. The court sustained the objec- 
tion and the plaintiff excepted. It appeared on the 
trial that the horses were race-horses, and that they 
and the other property were all in one car. It was ad- 
mitted by the defendant that the damages sustained 
by the plaintiff were equal to the full amount expressed 
in the bill of lading. The court charged the jury as 
follows: ‘‘It is competent fora shipper, by entering 
into a written contract, to stipulate the value of his 
property, and to limit the amount of his rceovery in 
case it is lost. This is the plain agreement that the 
recovery shall not exceed the sum of $200 each for the 
horses, or $1,200 for a car-load. It is admitted here by 
counsel for the defendant, under this charge, that the 
plaintiff is entitled to recover a verdict for $1,200, and 
also under the charge of the court the plaintiff agrees 
thatthat isall. It is simply your duty to find a ver- 
dict for that amount.’’ The plaintiff excepted to this 
charge. The errors assigned are thatjthe court erred in 
refusing to permit the plaintiff to show the actual 
damages he had sustained, and in so charging the jury 
as to restrict their verdict to $1,200. 

It is contended for the plaintiff that the bill of lad- 
ing does not purport to limit the liability of the de- 
fendant to the amounts stated in it, in the event of 
loss through the negligence of the defendant. But we 
are of opinion that the contract is not susceptible of 
that construction. The defendant receives the prop- 
erty for transportation on the terms and conditions 
expressed, which the plaintiff accepts ‘* as just and 
reasonable.’’ The first paragraph of the contract is 
that the plaintiff is to pay the rate of freight expressed 
‘‘on the condition that the carrier assumes a liability 
on the stock to the extent of the following agreed val- 
uation: If horses or mules, not exceeding $200 each; 
* * * if achartered car, on the stock and contents 
in same, $1,200 for the car-load.’’ Then follow, in the 
first paragraph, these words: ‘* But no carrier shall be 
liable for the acts of the animals themselves, or to 
each other, such as biting, kicking, goring, or smother- 
ing, nor for loss or damage arising from condition of 
the animals themselves, which risks, being beyond the 
control of the company, are hereby assumed by the 
owner, and the carrier released therefrom.” This 
statement of the fact that the risks fromthe acts and 
condition of the horses are risks beyond the control of 
the defendant, and are therefore assumed by the 
plaintiff, shows if more were needed than the other 
language of the contract, that the risks and liability 
assumed by the defendant in the remainder of the 
same paragraph are those not beyond but within the 
control of the defendant, and therefore apply to loss 
through the negligence of the defendant. It must be 
presumed fromthe termsof the bill of lading, and 
without any evidence on the subject, and especially in 
the absence of any evidence to the contrary, that as 
the rate of freight expressed is stated to be on thecon- 
dition that the defendant assumes a liability to the 
extent of the agreed valuation named, the rate of 
freight is graduated by the valuation. Especially is 
this so, as the bill of lading is what its heading states 
it to be, ‘a limited liability live-stock contract,’ and 
is confined to live-stock. Although the horses, belng 
race-horses, may, aside from the bill of lading, have 
been of greater real value than that specified in it, 
whatever passed between the parties before the bill 
of lading was signed was merged in the valuation it 
fixed ; and it is not asserted that the plaintiff uamed 
any value, greater or less, otherwise than as he as- 
sented to the value named in the bill of lading by 
signing it. The presumption is conclusive that if the 
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liability had been assumed on a valuation as great as 
that now alleged, a higher rate of freight would have 
been charged. The rate of freight is indissolubly 
bound up with the valuation. If the rate of freight 
named was the only one offered by the defendant, it 
was because it was arate measured by the valuation 
expressed. If the valuation was fixed at that ex- 
pressed, when the real value was larger, it was because 
the rate of freight uamed was measured by the low 
valuation. The plaintiff cannot claim a higher valua- 
tion on the agreed rate of freight. 

It is further contended by the plaintiff that the de- 
fendant was forbidden, by public policy, to fix a limit 
for its liability for a loss by negligence, at an amount 
less than the actual loss by such negligence. Asa 
minor proposition, a distinction is sought to be drawn 
betweeu a case where a shipper, on requirement, states 
the value of the property, and a rate of freight is fixed 
accordingly, and the present case. It is said that 
while in the former case the shipper may be confined 
to the value he so fixed, in the event of a loss by neg- 
ligence, the same rule does not apply to a case where 
the valuation inserted inthe contract is mot a valua- 
tion previously named by the shipper. But we see no 
sound reason for this distinction. The valuation 
named was the ‘agreed valuation,’ the one on which 
the minds of the parties met, however it came to be 
fixed, and the rate of freight was based on that valua- 
tion, and was fixed on condition that such was the val- 
uation, and that the liability should go tothat extent 
and no further. We are therefore brought back to 
the main question. It is the law of this court that a 
common carrier may, by special contract, limit his 
common-law liability ; but that he cannot stipulate for 
exemption from the consequences of his own negli- 
gence or that of his servants. New Jersey Steam Nav.Co. 
v. Merchants’ Bank, 6 How. 344; York Co.v. Central R. 
R., 3 Wall. 107; Railroad Co. v. Lockwood, 17 id. 357; 
Express Co. v. Caldwelt, 21 id. 264; Railroad Co. v. 
Pratt, 22id. 123; Bank of Kentucky v. Adams Express 
Co., 93 U. S. 174; Railway Co. v. Stevens, 95 id. 655. 

In York Co. v. Central R. R., 3 Wall. 107, a contract 
was upheld exempting a carrier from liability for loss 
by fire, the fire not having occurred through any want 
of due care on his part. The court said that a com- 
mon carrier may ‘prescribe regulations to protect 
himself against imposition aud fraud, and fix a rate of 
charges proportionate to the magnitude of the risks he 
may have to encounter.”’ 

In Railroad Co. v. Lockwood, 17 Wall. 357, the fol- 
lowing propositions were laid down by this court: (1) 
Acommon carrier cannot lawfully stipulate for ex- 
emption from responsibility when such exemption 
is not just and reasonable in the eye of the law. (2) 
Itis not just aud reasonable in the eye of the law for 
acommon carrier to stipulate for exemption from 
responsibility for the negligence of himself or his ser- 
vauts. (3) These rules apply both to carriers of goods 
and to carriers of passengers for hire, and with special 
force to the latter. The basis of the decision was that 
the exemption was to have applied to it the test of its 
justness and reasonable character. It was said that 
the contracts of the carrier ‘‘must rest upon their 
fairness and reasonableness,’’ and that it was just and 
reasonable that carriers should not be responsible for 
losses happening by sheer accident, or chargeable for 
valuable articles liable to be damaged, unless apprised 
of their character or value. That case was one of a 
drover traveling ona stock train on arailroad to look 
after his cattle, and having a free pass for that purpose, 
who had signed an agreement taking all risk of injury 
to his cattle and of personal injury to himself, and who 
was injured by the negligence of the railroad company 
or its servants. 





In Express Co. v. Caldwell, 21 Wall. 264, this court 
held that an agreement made by an express company, 
a common carrier in the habit of carrying small pack- 
ages, that it should not be held liable for any loss or 
damage to apackage delivered to it, unless claim 
should be made therefor within ninety days from its 
delivery to the company, was an agreement which the 
company could rightfully make. ‘The court said: ‘‘ It 
is now the settled law that the responsibility of acom- 
mon carrier may be limited by an express agreement 
made with his employerat the time of his accepting 
goods for transportation, provided the limitation be 
such as the law can recoguize as reasonable, and not 
inconsistent with sound public policy.’’ It was held 
that the stipulation as to the time of makinga claim 
was reasonable and intriusically just, and could not 
be regarded as a stipulation for exemption from re- 
sponsibility for negligence, because it did not relieve 
the carrier from any obligation to exercise diligence, 
fidelity, and care. 

On the other hand, in Bunk of Kentweky v. Adams 
Express Co., 93 U. 8. 174, it was held that a stipulation 
by an express company that it should not be liable for 
loss by fire could not be reasonably construed as ex- 
empting it from liability from loss by fire occurring 
through the negligence of a railroad company which it 
had employed as acarrier. To the views announced 
in these cases we adhere; but there is not in them any 
adjudication on the particular question now before us. 
lt may however be disposed of on principles which are 
well established, and which do not conflict with any 
of the rulings of this court. Asa general rule, and in 
the absence of fraud or imposition, a common carrier 
is answerable for the loss of a package of goods, though 
he is ignorant of its contents, and though its contents 
are ever so valuable, if he does not make a special ac- 
ceptance. This is reasonable, because he can always 
guard himself by a special acceptance, or by insisting 
on being informed of the nature and value of the arti- 
cles before receiving them. If the shipper is guilty of 
fraud or imposition, by misrepresenting the nature or 
value of the articles, he destroys his claim to indem- 
nity, because he has attempted to deprive the carrier 
of the right to be compensated in proportion to the 
value of the articles aud the cousequent risk assumed, 
and what he has done has tended to lessen the vigil- 
ance the carrier would otherwise have bestowed. 2 
Kent Comm. 603, and cases cited; Relf v. Rapp, 3 
Watts & S. 21; Dunlap v. Steamboat Co., 98 Mass. 371; 
Railroad Co. v. Fraloff, 100 U. S. 24. This qualifica- 
tion of the liability of the carrier is reasonable, and is 
as important as the rule which it qualifies. There is 
no justice in allowing the shipperto be paid a large 
value for an article which he has induced the carrier 
to take ata low rate of freight on the assertion and 
agreement that its value is aless sum than that claimed 
after aloss. It is just to hold the shipper to his agree- 
ment, fairly made, as to value, even where the loss or 
injury has occurred through the negligence of the car- 
rier. The effect of the agreement is to cheapen the 
freight and secure the carriage, if there is no loss; and 
the effect of disregarding the agreement, after a loss, 
is to expose the carrier to a greater risk than the parties 
intended he should assume. The agreement as to 
value in thiscase stands as if the carrier had asked 
the value of the horses, and had been told by the 
plaintiff the sum inserted in the contract. 

The limitation as to value has no tendency to exempt 
from liability for negligence. It does not induce want 
of care. It exacts from the carrier the measure of care 
due to the value agreed on. The carrier is bound to 
respond in that value for negligence. The compensa- 
tion for carriage is based on that value. The shipper 
is estopped from saying that the value is greater. The 
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articles have no greater value for the purposes of the 
contract of transportation between the parties to that 
contract. The carrier must respond for negligence up 
to that value. It is just and reasonable that such a 
contract, fairly entered into, and where there is no 
deceit practiced on the shipper, should be upheld, 
There is no violation of public policy. On the con- 
trary, it would be unjust and unreasonable, and would 
be repugnant to the soundest principles of fair dealing 
and of the freedom of contracting, and thus in con- 
flict with public policy, if a shipper should be allowed 
to reap the benefit of the contract if there is no loss, 
and to repudiate it in case of loss. This principle is not 
a new one. 

In Gibbon v. Paynton, 4 Burr. 2298, the sum of £100 
was hidden in some hay in an old nail-bag and sent by 
a coach and lost. The plaintiff knew of a notice by 
the proprietor that he would not be answerable for 
money unless he knew what it was, but did not apprise 
the proprietor that there was money in the bag. The 
defense was upheld, Lord Mansfield saying: ‘*‘A com- 
mon carrier, in respect of the premium he is to re- 
ceive, runs the risk of the goods and must make good 
the loss, though it happen without any fault in him, 
the reward making him answerable for their safe de- 
livery. His warranty and insurance is in respect of 
the reward he isto receive, and the reward ought to 
be proportionable to the risk. If he makes a greater 
warranty and insurance he will take greater care, use 
more caution, and beat the expense of more guards 
or other methods of security, and therefore he ought, 
in reason and justice, to have a greater reward.”’ To 
the same effect is Butson v. Donovan, 4 Barn. & 
Ald. 21. 

The subject-matter of acontract may be valued, or 
the damages in case of a breach may be liquidated in 
advance. Inthe present case, the plaintiff accepted 
the valuation as ‘just and reasonable.’’ The bill of 
lading did not contain a valuation of all animals at a 
fixed sum for each, but a graduated valuation accord- 
ing to the nature of the animal. It does not appear 
that an unreasonable price would have been charged 
for a higher valuation. The decisions in this country 
are at variance. The rule which we regard as the 
proper one in the case at bar is supported in Newburger 
v. Howard, 6 Phila. 174; Squire v. New York Cent. R. 
Co., 98 Mass. 239; Hopkins v. Westcott, 6 Blatch. 64; 
Belger v. Dinsmore, 51 N. Y. 166; Oppenheimer v. U. 
8S. Exp. Co., 69 Ill. 62; Magnin v. Dinsmore, 56 N. Y. 
168, and 62 id. 35, and 70 id. 410; Earnest v. Express 
Co., 1 Woods, 573; Elkins v. Empire Trans. Co., 81* 
Penn. St. 315; South & North Ala. R. Co. v. Henlein, 
52 Ala. 606; Sume v. Same, 56 id. 368; Muser v. Hol- 
land, 17 Blatchf. 412; Harvey v. Terre Haute R. Co., 7 
Mo. 538; and Graves v. Lake Shore R. Co., 137 Mass- 
33. The contrary ruleis sustained in Southern Exp" 
Co. v. Moon, 39 Miss. 822; The Cityof Norwich, 4 Ben. 
271; U. S. Exp. Co. v. Backman, 28 Ohio St. 144; Black 
v. Goodrich Transp. Co., 55 Wis. 319; 8.C.,13 N. W. 
Rep. 244; Chicago, St. L. & N. O. R. Co. v. Abels, 60 
Miss. 1017; Kansas City R. Co. v. Simpson, 30 Kans. 
645; S.C., 2 Pac. Rep. 821; and Moulton v. St. Paul, 
eic., R. Co., 31 Minn. 85; 8. C., 16 N. W. Rep. 497. We 
have given consideration to the views taken in these 
latter cases, but are unable to concurin their conclu- 
sions. Applying to the case in hand the proper test to 
be applied to every limitation of the common-law lia- 
bility of a carrier—its just and reasonable character— 
we have reached the result indicated. In Great Brit- 
ain, a statute directs this test to be applied by the 
courts. The same rule isthe proper one to be applied 
in this country, in the absence of any statute. 

As relating to the question of the exemption ofa 
carrier from liability beyond a declared value, refer- 





ence may be made to section 4281 of the Revised Stat- 
utes of the United States (a re-enactment of § 69 of 
the act of February 28, 1871, ch. 100, 16 St. 458), which 
provides that if any shipper of certain enumerated 
articles, which are generally articles of large value in 
small bulk, *‘ shall lade the same, as freight or baggage 
on any vessel, without at the time of such lading giv- 
ing to the master, clerk, agent, or owner of such ves- 
sel receiving the same a written notice of the true 
character and value thereof, and having the same en- 
tered on the bill of lading therefor, the master and 
owner of such vessel shall not be liable as carriers 
thereof in any form or manner, nor shall any such 
master or owner be liable for any such goods beyond 
the value and according to the character thereof so 
notified and entered.’”? The principle of this statute 
isin harmony with the decision at which we have 
arrived. 

The plaintiff did not, in the course of the trial, or 
by any request to instruct the jury, or by any excep- 
tion to the charge, raise the point that he did not fully 
understand the terms of the bill of lading, or that he 
was induced to sign it by any fraud or under any mis- 
apprehension. On the coutrary, he offered and read 
in evidence the bill of lading as evidence of the con- 
tract on which he sued. The distinct ground of our 
decision in the case at bar is, that where a contract of 
the kind, signed by the shipper, is fairly made, agree- 
ing ona valuation of the property carried, with the 
rate of freight based ou the condition that the carrier 
assumes liability only to the extent of the agreed 
valuation, even in case of loss or damage by the negli- 
gence of the carrier, the contract will be upheld as a 
proper and lawful mode of securing a due proportion 
between the amount for which the carrier may be 
responsible and the freight he receives, and of protect- 
ing himself against extravagant and fanciful valua- 
tions. Squire v. New York Cent. R. Co., 98 Mass. 239, 
245, and cases there cited. 

There was no error in excluding the evidence of- 
fered, or in the charge to the jury, and the judgment 
of the Circuit Court is 

Affirmed. 


—_—_+-—___—__ 


MORTGAGE BY RAILROAD—OPERATING ROAD 
AFTER DEFAULT. 
UNITED STATES CIRCUIT COURT, E. D. MISSOURI, 
NOVEMBER 8, 1884. 


Buair Vv. St. Lovuts, Etc., R. Co.* 

The fact that a railroad continues to operate its road after 
default in the payment of a mortgage debt does not 
make the railroad the agent or trustee of the mortgagees, 
to incur debts which shall be a paramount lien to that of 
the mortgage. 

ie equity. Exceptions to master’s report. 


Walter C. Larned and Theo. G. Case, for complain- 
ant. 

John O’ Grady, for receiver. 

James D. Carr and George D. Reynolds, for inter- 
venors. 

BREWER, J. 1. The first exception runs to a matter 
of practice. On the 24th of March, 1884, this court, in 
its order respecting intervening claims, directed the 
master as follows: 

“Ttis further ordered, that when an intervening 
claim, so far as the facts on which it rests, appears 
from the books of the defendant to be correct, the 


*8. C., 22 Federal Reporter, 471, 
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master may proceed to pass thereon without further 
evidence, unless in his opinion further evidence is 
needed, or some person in interest appears to contest 
the same.” 

The master has acted upon this direction, and its 
propriety is now challenged. The exception will be 
overruled. If no receiver had been appointed, the 
company would settle with its creditors upon the 
basis disclosed by its own books, and where the appli- 
cation fora receiver contaius no chargeof fraud and 
deceit on the part of the officers of the company, there 
isno impropriety in accepting the admissions con- 
tained in its books as prima facie a fair basis of settle- 
ment with claimants. It would be an unnecessary 
burden and expense to require extrinsic and independ- 
ent evidence. Full protection against improper 
claims is secured by the right given to any party in in- 
terest to appear and contest, as well as by the duty 
imposed on the master to require testimony, if any 
appears to him necessary. 

2. Claims for labor and supplies accruing since the 
default in payment of interest in 1881, more than two 
years prior to the appointment of the receiver, have 
been allowed by the master, and exceptions are taken 
to such allowance. Inthe order appointing a receiver 
no provision for the payment of claims was made, and 
it is conceded that there is nothing to show that since 
the default in the payment of interest there has been 
any diversion of income to permanent improvements: 
Now the broad proposition is laid down by counsel, 
that unless a diversion as stated is shown, or unless 
the court, as acondition of appointing a receiver, re- 
quires the payment of certain claims, none can be pre- 
ferred to the mortgage debt; that when the mortgagees 
take possession by a receiver, the income, as well as 
the property of the company, becomes theirs. I think 
the Supreme Court has decided against this claim. 

In Miltenberger v. Railway Co., 106 U. S. 286; 8S. C., 
1 Sup. Ct. Rep. 140, it appears that the receiver was 
appointed August 26, 1874. On October 3, 1874, an 
order was made directing the payment of traffic bal- 
ances accruing before the appointment of the receiver, 
and the order was sustained. I quote at length from 
the opinion, because it bears upon a question yet to be 
considered : 

“In respect to the $1,000 due other and connecting 
lines of the road for materials and repairs, and for 
ticket and freight balances, a part of which, as stated, 
was incurred more than ninety days before the 26th of 
August, 1874, the first petition stated that payment of 
that class of claims was indispensable to the business 
of the road, and that unless the receiver was author- 
ized to provide for them at once, the business of the 
road would suffer great detriment. These reasons 
were satisfactory to the court. In the examination by 
the master of the accounts of the receiver evidence 
was taken as to the payment by him of items due, 
when he took possession, for operating expenses, and 
of moneys due otherand connecting lines for the mat- 
ters named. The report of the master shows that he 
disallowed several itemsin the receiver’s accounts, 
claimed under the above heads, where the claims were 
made on the ground that the creditors threatened not 
tofurnish any more supplies on credit unless they 
were paid the arrears. His action, sanctioned by the 
court, in allowing items within the scope of the orders 
ofthe court, appears to have been careful, discrimi- 
nating, and judicious, so far as the facts can be arrived 
at fromthe record. It cannot be affirmed that no 
items which accrued before the appointment of a re- 
ceiver can be allowed in any case. Many circumstan- 
ces may exist which may make it necessary and indis- 
pensable to the business of the road and the preserva- 
tion of the property for the receiver to pay pre-exist- 
ing debts of certain classes out of the earnings of the 





receivership, or even the corpus of the property,under 


the order of the court, with a priority of lien; yet the 
discretion to do so should be exercised with very great 
care. The payment of such debts stands, prima facie, 
on a different basis from the payment of claims arising 
under the receivership, while it may be brought within 
the principle of the latter by special circumstances. It 
is easy to see that the payment of unpaid debts for 
operating expenses, accrued within ninety days, bue 
by a railroad company suddenly deprived of the con- 
trol of its property, due to operatives in its employ, 
whose cessation from work simultaneously is to be de- 
precated in the interests both of the property and of 
the public, and the payment of limited amounts due 
to other and connecting lines of road for materials and 
repairs, and for unpaid ticket and freight balances, the 
outcome of indispensable business relations, where a 
stoppage of the continuance of such business relationg 
would be a probable result in case of non-payment, the 
general consequence involving largely also the inter- 
est and accommodation of travel and traffic, may well 
place such payments in the category of payments to 
preserve the mortgaged property in a large sense, by 
maintaining the good will and integrity of the enter- 
prise, and entitle them to be made a first lien. This 
view of the public interest in such a highway for pub- 
lic use as a railroad is, as bearing on the maintenance 
and use of its franchises and property in the hands of 
a receiver, with a view to public convenience, was the 
subject of approval by this court, speaking through 
Mr. Justice Woods, in Barton v. Barbour, 104 U. 8. 
126.’” 

I think therefore that the mere omission to make 
the payment of these claims acondition of the ap- 
pointment of a receiver is no bar to their present al- 
lowance; and I may add this further suggestion: It 
is said that the court, asa condition of the appoint- 
ment of areceiver, may in his discretion require the 
payment of certain claims; but that discretion is not 
an arbitrary one. It may not require the payment of 
any claims that it desires, but only such claims as it is 
equitable should be paid—claims that in equity are 
paramount to those of the mortgagees—and if it is 
equitable that these claims should be paid prior to the 
mortgage debt, then what difference can there be in 
the meretime of making an order therefor? In all 
cases the payment of such claims rests on the fact that 
itis equitable that they should be paid, and often- 
times this equity can only be determined upona 
full investigation into their nature—an investigation 
which cannot be had at the time the receiver is ap- 
pointed. ‘ 

What claims are entitled to such equitable prefer- 
ence? The master has reported in favor of all claims 
accruing since the default in payment of the interest 
on the mortgage debt—a period of over two years. 
This seems to proceed upon the assumption that the 
mortgagees, by failing to take action, have made the 
mortgagor company their agent to incur debts; have 
impliedly consented that all such debts should take 
preference of their secured claims. I do not think 
that this principle is sound. There is no implied 
agency to that extent, and I do not think that the 
rulings of the Supreme Court are based upon any such 
doctrine. The idea which underlies them I take to be 
this; that the management of a large business, like 
that of a railroad company, cannot be conducted ona 
cash basis. Temporary credit, in the nature of things, 
is indispensable. Its employes cannot be paid every 
month. It cannot settle with other roads its traffic 
balances at the close of every day. Time to adjust and 
settle these various matters is indispensable. Because 
inthe nature of things, this is so, such temporary 
credits must be taken as assented to by the mort- 
gagees, because both the mortgagees and the publio 
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are interested in keeping up the road, and having it 
preserved as a going concern, and whatever is neces- 
sary to accomplish this result must be taken as as- 
sented to by the mortgagees. In this view, such 
temporary credits accruing prior to the appointment 
of the receiver must be recognized by the mortgagees 
and such claims preferred. Now for what time prior 
to the appointment of a receiver may these credits be 
sustained? There is no arbitrary time prescribed, and 
it should be only such reasonable time asin the na- 
ture of things and in the ordinary course of business 
would be sufficient to have such claims settled and 
paid. Six months is the longest time I have noticed 
asyet given. Ordinarily I think that isample. Per- 
haps in some large concerns, with extensive lines of 
road and a complicated business, a longer time might 
be necessary. Certainly so far asthe present road is 
concerned, six months is ample. If any person per- 
mits a claim to continue longer than that he certainly 
has no right to be considered other than as a general 
creditor, with no preference over a secured debt. So I 
think the exceptions must be sustained as to all claims 
accruing prior to six months before the appointment 
of a receiver. 

Oue other matter requires notice. Out of what shall 
these claims be paid? Primarily, of course, out of the 
earnings of the road, and ordinarily out of such earn- 
ings alone. lt is true, as appears from the quotation 
just made from the Supreme Court, that cases may 
arise in which such claims will be madea lien upon 
the corpus of the property, and payable out of the pro- 
ceeds of receiver's certificates. But this can be done 
only in exceptional cases, and where there is special 
equity therefor. Apparently this matter has not been 
considered by the master; and if any order is desired 
further than the payment of all these claims out of 
the earnings of the road, the matter will be referred 
back to the master for inquiry as to whether there ex- 
ists any special equity justifying the payment of these 
claims, or any one of them, out of the proceeds of the 
receiver's certificates. The general rule, asI have 
stated, is that such claim should be paid out of the 
earnings. That is fair, because if no receiver were ap- 
pointed, and the claimants attempted by legal process 
toenforce the collection of their claims, they could 
obtain no priority over the mortgages, but must still 
be subject to such mortgages. So the appoint- 
ment of a receiver ought not to give them a priority 
which they had not before. It is true, a special equity, 
as stated by the Supreme Court, may exist, making 
such claims aprior lien upon the corpus of the prop- 
erty; but as [have said, such equity ought to be af- 
firmatively shown. I believe this covers all the points 
that were argued before me. The order therefore will 
be that the exceptions will be maintained to all claims 
accruing more than six months priorto the appoint- 
ment of a receiver. The exceptions to the other al- 
lowances will be overruled, and an order entered that 
they be paid out of the earnings of the road; and if in 
any particular claim it is thought by the claimant that 
there is a special equity which justifies its payment 
out of the proceeds of the receiver's certificates, such 
claims will be referred back to the master for exami- 
nation in that respect. 

[See 9 Biss. 549; 99 U. S. 392.] 
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DEED—APPURTENANCES—RIGHT OF WAY—NO REF- 
ERENCE IN DEED—INJUNCTION—SPECIFIC PERFORM- 
ANCE.—A person morally bound to fulfill a promise to 
do a certain act or thing may not, after the act or 
thing has been done, recall it to the prejudice of the 





promisee, on the plea that the promise was invalid un- 


der the statute of frauds, and which executory per- 
formance could not have been enforced by action. In 
1864 M. purchased a lot of defendant and took a deed 
thereof in reliance upon a representation of the latter, 
that a strip of defendant’s land, thirty-five feet wide, 
adjoining on the south, was a highway, and upon his 
promise that he would open the same as such for the 
use of M., his family and assigns, and the public. In 
the deed the lot was described by metes and bounds, 
No reference was made therein to any street or to any 
map. Plaintiff also in reliance upon said representa- 
tion and promise built a house upon and near the 
south bounds of the lot, as was understood between 
the parties during the negotiations. Defendant also 
sold lots to other persons south of and abutting on 
said strip ofland. Defendant soon after the convey- 
ance, opened said strip as a street, as agreed, and the 
same was thereafter used and enjoyed as a street by 
M. and by plaintiff, his grantee, and by the public un- 
til 1875, when defendant obstructed the entrance 
thereto and threatened to wholly close the same. In 
an action by a grantee from M. to restrain such ob- 
struction, held, that although the promise, while exec- 
utory, could not have been enforced, defendant, by 
opening the street in pursuance thereof, appropriated 
the space asa way appurtenant tu the premises, and 
he could not subsequently recall the declaration. To 
permit him to do so would operate as a fraud upon his 
grantee and subsequent purchasers. The court will 
enforce their rights by injunction, without requiring 
them to proceed for specific performance,assuming that 
a formal grant could not be compelled at the instance 
of the owners of the lot. Hervey v. Smith, 22 Beav. 
299; Talmadge v. East River Bank, 26 N. Y. 105; 
Dempsey v. Kipp, 61 id. 463. The right of the plaintiff 
to maintain the action is questioned on the ground 
that the right of way did not pass to her by the deed 
from the grantee, her husband. The way or street is 
not mentioned in the deed, nor is the word “ appurte- 
nances’’ used. But the way was an apparent ease- 
ment at the time the deed was executed, and if it was 
then legally appurtenant to the lot, or in other words, 
if it was enjoyed by right by the plaintiff's husband as 
an appurtenance to the land, it passed by the convey- 
ance of the lot by metes and bounds, although not 
mentioued, and although the word ‘‘ appurtenances” 
was not used. Huttemeier v. Albro, 18 N. Y. 48; 2 
Wash. 279. Newman v. Nellis. Opinion by An- 
drews, J. 
[Decided Nov. 25, 1884.] 
CONTRACT—SERVICES—QUANTUM MERUIT.—Plaintiff 
contracted to varnish clock vases for defendant at 
specified prices per case. The work was done in de- 
fendant’s factory. The plaintiff received pay on regu- 
lar pay-days for work completed, which had been ex- 
amined and pronounced satisfactory by defendant's 
agent. Defendant’s factory was destroyed by fire, and 
a large number of the cases were burned upon which 
plaintiff had performed work; some were completed, 
but not inspected; the others were not finished. Held, 
that defendant was liable for the work done, and 
plaintiff was entitled to recover the contract price for 
the completed work, and upon a quantum meruit for 
that unfinished. It matters not whether the relation 
of master and servant existed between these parties,or 
whether the plaintiff was a contractor with the de- 
fendant to do the work upon the clocks. Upon the 
authority of the case of Niblo v. Binsse, 3 Abb. Ct. 
App. Dec. 375, the defendant was liable for the work 
done, as the clocks belonged to it, were in the posses- 
sion and under its control, and it was under an implied 
obligation to furnish and keep them in hand, that the 
plaintiff could complete his work upon them, and thus 
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earn his compensation. Wheelan v. Ansonia Clock Co. 
Opinion per Curiam. 
[Decided Nov. 25, 1884. ] 


SPECIFC PERFORMANCE—BENEFIT OF THIRD PERSON 
—poOSSIBLE BENEFIT NOT SUFFICIENT.—A creditor of a 
firm cannot maintain an action upon an agreement 
made with a firm by one not a member to pay a por- 
tion; for instance, one-quarter of its indebtedness, as 
no one creditor can show from the contract that it was 
intended for his benefit or covers any part of his debt. 
It would be a very great extension of the doctrine of 
Lawrence v. Fox to give aright of action to a creditor 
for whose benefit the promise might or might not have 
been made. In Barlow v. Myers, 64 N. Y. 41, where 
the promise was to pay generally “the debts of Ran- 
dal] & Williams, without specifications of the particu- 
lar debts, or naming the creditors of the firm,’’ atten- 
tion was called to the fact that in this respect the case 
differed from all the cases in which the right of action 
had been sustained in behalf of the third party. But 
while there it was possible to say that the creditors 
were sufficiently identified as belonging to a class all 
of whom were to be paid, here, on the other hand, no 
class is named or described, and who was to be paid by 
the promisor, or to what extent, is left absolutely un- 
certain and undetermined. We prefer to restrict the 
doctrine of Lawrence v. Fox within the precise limits 
of its original application. But there is another rea- 
son for saying that the defendant creditors had no le- 
gal interest in the promise of plaintiffs which could en- 
title them to contest the action for a reformation of 
the contract. We held in Dunning v. Leavitt, 85 N. 
Y. 30, and again in Crowe v. Lewin, 95 id. 423, that the 
right of the third party benefited by the promise, at 
least before he had accepted and adopted it, was of 
such derivative and imperfect character, if indeed it 
attached at all, and was so subject to the relations and 
equities of the original promisor and promisee, that 
the destruction of the consideration of the promise in 
the one case, and the rescission or annulment of the 
contract in the other, in actions to which the alleged 
beneficiary was not a party, and in which he had not 
been heard, barred and prevented him from any right 
of action upon the promise. If we haveconstrued the 
pleadings and read the evidence correctly, that is the 
case here. There had been no acceptance or adoption 
by word oract. Something of that kind was essen- 
tial. Turk v. Ridge, 41 N. Y. 201; Garnsey v. Rogers, 
47 id. 242; Vrooman v. Turner, 69 id. 285; Knicker- 
bocker Life Ins. Co. v. Nelson, 78 id. 151; Brewer v. 
Dyer, 7 Cush. 337. What it should be, whether a bare 
assent communicated to the promisor, or some decis- 
ive act of the third party by which his original posi- 
tion and rights have been changed in reliance upon 
the promise, before the equities between the contract- 
ors become burdened with a right to interfere and be 
heard belonging to the third party, we do not now de- 
cide, because it is wholly unnecessary. It is enough 
that these creditors, neither by word nor act, in any 
manner assented to or adopted the promise before the 
action for its reformation. They were therefore not 
necessary parties to that action, had no legal interest 
in it, and were properly denied the right of appeal. 
Van Buren v. Rice. Opinion by Finch, J. 

(Decided Nov. 25, 1884.] 


NEGOTIABLE INSTRUMENT—ASSIGNMENT OF PAID 
NOTE—RIGHT TO CONTRIBUTION PASSES.—Where one 
of several accommodation makers of a joint and sev- 
eral promissory note paid the same, and subsequently 
transferred and delivered it fora valuable considera- 
tion to a third person, held, that although the note, as 
an obligation, was extinguished by the payment, yet it 
remained in the hands of the maker, who paid it, the 
evidence of his right to contribution from his co- 





sureties. Hodgson v. Shaw, 3 Myl. & K. 183. The de- 
livery raised a legal presumption of an intent to pass, 
and did pass this right to the transferee. While no 
oue of the parties has testified that this transfer was 
made under a mistake of law, and in the absence of 
such proof we ought to presume that they knew the 
law, and acted in the light of that knowledge, it may 
still be possible to infer from the facts that both par- 
ties thought the note a valid and subsisting obligation 
against all the signers, and had no conscious and defi- 
nite intent to transfer any thing else. But grant that 
they did not; does it follow that the right of contri- 
bution did not pass? It is argued that it did not pass 
unless the minds of the parties met over that specific 
transfer, that there must have been a mutual intent 
to assign that identical right, and no such meeting of 
minds or mutual assent existed. But it was said in 
Schuyler v. Smith, 51 N. Y. 314, that the general rule 
undoubtedly is that it takes two parties to make an 
agreement, and that their minds must meet. But this 
rule is not of universal application. The,law some- 
times steps in and makes agreements for parties which 
they did not mutually intend. In the opinion in that 
case pertinent illustrations are given, but some more 
nearly allied to the case in hand may be gathered from 
the reports. In Oneida Bank v. Ontario Bank, 21 N. 
Y. 490, a loan was made to a bank for which post notes 
were delivered which were illegal, but were afterward 
assigned by the lender to another bank, and it was 
held that the assignee could recover on the original 
loan, although the action was On the post notes, and 
no transfer of the original loan had been made. There, 
as here, there was no specific transfer of the right 
which existed, and there, as here, a transfer only of 
something utterly dead and worthless. What the par- 
ties had in their minds was the post notes, and yet the 
law made the worthless paper carry to the assignee the 
valuable right when such a thought probably never 
entered the mind of either party. Cases have arisen 
in which a mortgage, void for usury, has been assigned 
to third parties, and which was held to carry to the 
assignees the right to an old security not usurious, for 
which the void mortgage was given. Gerwig v. Sit- 
terly, 56 N. Y. 217. Thereasoning in that case justi- 
fies much that we have said in this, but it especially 
shows how the law deems within the intent of the par- 
ties something which was never present to their 
thoughts, and in spite of some ineffectual thing which 
was so present. In that case it was said that “it 
never was the intention of the assignor to retain any 
thing for himself in respect to the original debt,’ and 
with equal propriety we may say here that Snell never 
intended to retain for himself, and to be enforced by 
him, a right of action against the sureties. Still another 
class of casesare those in which a mortgage has been 
foreclosed by proceedings entirely ineffectual] to passa 
title, and where the purchaser’s deed has been held to 
operate as anassignment of the mortgage. Jackson v. 
Bowen, 7 Cow. 14; Robinson v. Ryan, 25 N. Y. 324. 
In these instances there never was in the mind of 
either party a conscious intention or purpose of assign- 
ing the mortgage. On the contrary, the actual inten- 
tion was to extinguish the mortgage and transfer the 
land. In the former of these cases it is said ‘ the in- 
tention was to pass a greater interest. If that failed, 
it is no objection to the operation of the instrument 
as an assignment. Valeat quantum valere potest.’’ In 
that maxim thus quoted lies the germinant seed of 
the whole doctrine. As the greater right includes the 
lesser, even though they are of different character, the 
intent to convey the greater includes the intent to 
convey the lesser, and if the former fails the latter 
may prevail. So much shall pass as can pass. The 
facts that the transferee paid the full face of the note, 
and not merely the amount due for contribution, that 
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the transferee paid the full interest for several years, 
and that upon his failure the transferee proved the 
note for its full amount against him in bankruptcy, 
and received and credited a dividend thereon, were 
none of them inconsistent with an intent deducible 
from the bare transfer to assign and pass the right of 
contribution. Dillenbeck vy. Dygert. Opinion by 
Finch, J. 

[Decided Nov. 25, 1884.] 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

CUSTOMS DUTIES—‘‘ HOUSEHOLD EFFECTS’’ — CAR- 
RIAGE USED ABROAD—REV. Srat., § 2505.—A carriage 
in use abroad for a year by its owner, who brings it to 
this country for his own use here, and not for another 
person, nor for sale, is “‘ household effects’’ under sec- 
tion 2505 of the Revised Statutes of 1874, p. 484 (2d ed.) 
and free from duty. Persons who dwell together as a 
family constitute a ‘“‘household.’’ In New York a 
statute exempted from execution a cow ‘‘owned by 
any person being a householder.” In Woodward v. 
Murray, 18 Johns. 400, a judgment debtor, who owned 
a cow, had left his wife and children, they continuing 
to reside in the house he had occupied. While they 
were on the road, removing to the house of the wife’s 
father, with the cow and their household furniture, 
the cow was seized on execution. The court 
held that the exemption continued so long 
as the wife and children remained together 
“as a family,” and that they continued to be the 
debtor’s ‘‘ household,” and he the “ householder.”’ 
The question for decision inthis case is whether the 
carriage of the pluintiff fell under either of these 
heads: (1) Household effects in use of a person or a 
family from a foreign country, used abroad by the 
person or the family not less than one year, and not 
intended for any other person or persons, nor for sale; 
(2) personal effects (not merchandise), nor for sale, of 
a person arriving in the United States. The carriage 
had been in use as a family carriage, abroad, by the 
plaintiff as owner for more than a year. She came 
from abroad after a temporary residence there of three 
years, and imported the carriage two weeks later for 
use here, and not for any other person, nor for sale. 
Was it ‘“‘ household effects’’ or ‘‘ personal effects”’ of 
the plaintiff? Wethink that it fell within clause 1, 
and was “household effects.”’ In the provision re- 
specting the ‘‘ household effects’ of persons or fami- 
lies, there isan evident intention to include articles 
which pertain to a person as a householder, or to a 
family as a household, which have been used abroad 
not less than a year, and are not intended for others, 
nor for sale. A carriage is peculiarly a family or 
household article. It contributes in a large degree to 
the health, convenience, comfort and welfare of the 
householder or of the family. The statute is not lim- 
ited to articles of household furniture, or to things 
whose place is necessarily within the four walls of a 
house. Clause 2 above uses the words “ personal and 
household effects.’’ This serves to show that by the 
use of the words ‘‘household effects’’ alone in clause 
1, in the same section of the statute, something is in- 
tended different from ‘ personal effects,’ and that 
those words embrace articles which the words ‘ per- 
sonal effects’? do not cover. So too if the words 
“other personal effects’’ in clause 3 should be ex- 
tended to embrace articles properly covered by the 
words *“‘household effects” in clause 1, such house- 
hold effects would come in free, although not used 
abroad for a year, and the door would be opened wide 





* Appearing in 5 Supreme Court Reports. 








for the introduction without duty of large numbers 
of articles as ‘* household effects’’ which it is intended 
should pay duty. We do not find it necessary in this 
case to cousider any further the construction of the 
words “‘ other personal effects ”’ in clause 3, because we 
place our decision on the ground that this carriage was 
“household effects’? of the plaintiff. The protest 
claimed that the carriage was ‘“‘ personal effects” in 
actual use, under section 2505, and as such free, and 
not subject to the duty imposed on it, but did not 
claim it to be ‘‘ hcusehold effects.’’ The solicitor-geu- 
eral concedes that the objection to the protest isa 
‘“‘bare technicality.’”? and that its language could 
hardly mislead the officers. A proper protest, as well 
as an appeal, are prerequisites tothe right to sue. § 
3011, Rev. Stat., as amended by the act of Febru- 
ary 27, 1877, ch. 69 (19 St. 247.) The prvtest must set 
forth “distinctly and specifically ’’ the grounds of ob- 
jection to the decision of the collector as to the rate 
and amount of duties. Section 2931, Rev. Stat. This 
provision was taken from the act of June 30, 1864, ch. 
171, § 14 (13 St. 214), and is substantially the same as 
that in the act of February 26, 1845, ch. 22 (5 St. 727). 
A protest is not required to be made with technical 
precision, but issufficient if it shows fairly that the 
objection afterward made at the trial was in the mind 
of the party, and was brought to the knowledge of the 
collector, so as to secure to the government the prac- 
tical advantage which the statute was designed to se- 
cure. Converse v. Burgess, 18 How. 413; Swanston v. 
Morton, 1 Curt. C. C. 294; Kriesler v. Morton, id 413; 
Burgess v. Converse, 2 id. 216; Steegman v. Maxwell, 
3 Blatchf. 365; Frazee v. Moffitt, 20 id. 267; 8S. C., 
18 Fed. Rep. 584. This protest apprised the collector 
that the carriage was claimed to be free, under section 
2505, as a carriage actually used abroad over a year. 
The “‘household effects’? clause wasin the mind of 
the party, and the collector could not fail to so under- 
stand. The protest was sufficient. Arthur v. Morgan. 
Opinion by Blatchford, J. 

(Decided Dec. 22, 1884. ] 


PATENT—‘“‘ INFRINGEMENT '’—ACTION BY PATENTEE 
AND LICENSEE AFTER SUIT BY PATENTEE.—(1) A licen- 
see of a patent cannot bring asuit in his own name, at 
law or in equity, for its infringement by a stranger; 
an action at law for the benefit of the licensee must be 
brought in the name of the patentee alone; a suit in 
equity may be brought by the patentee and the licensee 
together. Gayler v. Wilder, 10 How. 477, 495; Little- 
field v. Perry, 21 Wall. 205, 228; Paper Bag cases, 105 
U.S. 766, 771. Ina suit in equity brought by the pat- 
entee alone, if the defendant seasonably objected to 
the non-joinder of the licensee, the Court might, as 
Judge Lowell did in Hammond v. Hunt, 4 Ban. & A. 
111, order him to be joined. But when asuit in equity 
has been brought and prosecuted in the name of the 
patentee alone, with the licensee’s consent and coucur- 
rence, to final judgment, from which, if for too small 
asum, an appeal might have been taken in the name 
of the patentee, we should hesitate to say that the li- 
censee, merely because he was not a formal plaintiffin 
that suit, could bring a new suit to recover damages 
against the same defendant for the same infringement. 
(2) It is amore serious question whether a decree in 
favor of the patentee upon a bill in equity against one 
person for making and sellinga patented machine is a 
bar to a subsequent suit by the patentee against an- 
other person for afterward using the same machine 
within the term of the patent. A license from the 
patentee to make, use and sell machines gives the 
licensee the right to do so, within the scope of the 
license, throughout the term of the patent; and has 
the same effect upon machines sold by the licensee un- 
der authority of his license, that a sale by the patentee 
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has upon machines sold by himself, of wholly releas- 
ing them from the monopoly, and discharging all claim 
of the patentee for their use by anybody; because such 
is the effect of the patentee’s voluntary act of licensing 
orselling, in consideration of the sum paid him for the 
license or sale. Adams v. Burke, 17 Wall. 453. But 
an infringer does not, by paying damages for making 
and using @ machine in infringement of a patent, ac- 
quire any right himself to the fnture use of the ma- 
chine. On the contrary, he may in addition to the 
payment of damages for past infringement, be re- 
strained by injunction from further use, and when the 
whole machine is an infringewent of the patent, be or- 
dered to deliver it up to be destroyed. Suffolk Co. v. 
Hayden, 3 Wall. 315, 320; Root v. Railway Co. 105 U. 
§. 189,198; Needham v. Oxley, 8 L. T. Rep. (N. 8.) 
604; 5S. C., 2 N. Rep. Eq. & C. L. 388; Frearson v. Loe, 
L. R., 9 Ch. Div. 48, 67. No more does one who pays 
damages for selling a machine in infringement of a 
patent, acquire for himself or his vendee any right to 
use that machine. In the case of a license or a sale by 
the patentee the rights of the licensee or the vendee 
arise out of contract with him. In thecase of infringe- 
ment, the liability of infringers arises out of their own 
wrongful invasion of his rights. The recovery and sat- 
isfaction of a judgment for damages against one 
wrong-doer do not ordinarily confer upon him or upon 
others the right to continue or repeat the wrong. This 
view is in accord with the judgment of Vice-Chancel- 
lor Wood (afterward Lord-Chancellor Hatherly) in two 
suits brought by a patentee, the one against the manu- 
facturer and the other against the user, where the 
plaintiff asked fur an injunction against each, for an 
account against the manufacturer, and for damages 
against the user, and declined to accept an offer of the 
user to pay him ‘he like royalties that other persons paid, 
It was argued in behalf of the user that the patentee 
was not entitled to damages against him, as well as toan 
account against the manufacturer, and could not have 
an account against the seller without adopting the sale, 
and if he adopted the sale, had no right to get any thing 
from the purchaser. But the vice-chancellor held that 
the plaintiff was entitled to an injunction, to an ac- 
count, or upon his waiving that, to damages against 
the manufacturer, and also to damages against 
the user, and said: ‘‘ With regard to the damages, it 
has never, I think, been held in this court that an ac- 
count, directed agaiust a manufacturer of a patented 
article, licenses the use of that article in the hands of 
all the purchasers. The patent is a continuing patent, 
and I do not see why the article should not be followed 
in every man’s hand until the infringement is got rid 
of. Solongas the article is used there is continuing 
damage.’’ ‘As to the royalties, [ cannot compel the 
plaintiff to accept the same royalty from these defend- 
ants as he receives from others. I cannot in the de- 
cree do less than give the plaintiff his full right, and I 
cannot bargain for him what he may choose or may 
not choose to do.’’ Penn v. Bibby, L. R., 3 Eq. 308. (3) 
If one person is in any case exempt from being sued 
for damages for using the same machine for the mak- 
ing and selling of which damages have been recovered 
against and paid by another person, it can only be 
when actual damages have been paid, and upon the 
theory that the plaintiff has been deprived of the same 
property by the acts of two wrong-doers, and has re- 
ceived full compensation from one of them. [n that 
view the case of the patentee, whose right of property 
under his patent had been invaded, would be analogous 
to that of one from whom personal property had been 
taken. But according to the law of England, as well 
as of America, the owner of a chattel, which others 





have taken from him and converted to their own use, 
is not deprived of his property therein by recovering | 


judgment for damages against any or all of them 
without actual satisfaction by somebody. By the law, 
of England indeed, as declared by its courts, upon 
technical grounds, the owner of a chattel, who has re- 
covered judgment for its value in trover against oue of 
two joint tort-feasors,cannot, although that judgment 
remains unsatisfied, bring a like action against the 
other for the same cause. Buteven by that law such 
a judgment against the one, without satisfaction, does 
not vest the property in the chattel in him, or bar a 
subsequent action against the other for continuing to 
detain the chattel. Holroyd and Littledale, JJ., in 
Morris v. Robinson, 5 Dowl. & R. 34, 47, 48; S. C.,3 
Barn. & C. 196; Brinsmead v. Harrison, L. R., 6 C. P. 
584, and L. R., 7 C. P. 547, 554; Ex parte Drake, L. R.,5 
Ch. Div. 866. In Brinsmead v. Harrison Mr. Justice 
Willes observed that to say that the mere obtaining 
judgment for nominal damages vests the property in 
the defendant would be an absurdity. L. R., 6C. P. 
588. By ourlaw judgment against one joint trespasser 
without full svtisfaction is no bar to a suit against an- 
other for the same trespass. Lovejoy v. Murray, 3 
Wall. 1. The reasons are therefore stronger, if possi- 
ble, here than in England for holding that a judgment 
for nominal damages against one wrong-doer does not 
bara suit against another for a continuance of the 
wrong. Birdsellv. Shaliol. Opinion by Gray, J. 
[Decided Dec. 8, 1884.] 


a 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

FrAUD—MORTGAGE WITH KNOWLEDGE—MORTGAGE 
VOID AS TO CREDITORS.—H., being hopelessly insolv- 
ent, applied to V., one of his creditors, fora loan of 
$15,000, to compromise his debts by payment of 
twenty-five cents on the dollar. V.loaned him the 
money with full knowledge of the facts of the case, 
and took a mortgage, executed by H. and wife, on his 
homestead farm (which was all of his property within 
reach of his creditors) in Vermont, duly recorded it, 
and thereafter advanced the money, taking no pre- 
cautions to procure its payment to the creditors. The 
deed of composition provided that H. might sell or 
dispose of his property within a certain time in 
furtherance of a settlement with hiscreditors. V.and 
some other creditors sigued this deed. H. failed to 
pay the money as agreed, and fled with it to Canada- 
V. subsequently filed a bill to foreclose the mortgage, 
making attaching creditors defendants with H. Held, 
that as toallthe property, except the homestead in- 
terest in the land, the mortgage was void as to the 
creditors; that V. was entitled to foreclose as to the 
homestead interest only on payment to the attaching 
creditors who were parties to the deed of composition 
the twenty-five cents on the dollar, as agreed, with in- 
terest; and that as to the residue of the estate the bill 
should be dismissed. V. purposely aided in putting 
all the attachable property of the mortgagor under the 
cover of the mortgage beyond the reach of the credi- 
tors of the mortgagor, if the mortgage should be up- 
held. Such conveyances as place substantially all of 
the property of the debtor beyond the reach of credi- 
tors have always been held fraudulent and void in Ver- 
mont, by whose laws this case is to be governed. 
Edgell v. Lowell, 4 Vt. 405; Root v. Reynolds, 32 id. 
139; Church v. Chapin, 85 id. 223; Prout v. Vaughn, 52 
id. 451. This mortgage cannot be upheld as against the 
creditors who are not affected by the composition pro- 
ceedings tocover property which they could reach, 
without going contrary to the provisions of the stat- 
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utes 13 & 27 Eliz., as they have been expounded from 
the earliest time. In the report of Twyne’s case, 
which is one of the earliest, it is said: ‘‘And because 
fraud and deceit abound in these days more than in 
former times, it was resolved in this case by the whole 
court that all statutes made against fraud should be 
liberally and beneficially expounded to suppress the 
fraud.”’ 3 Coke, 82a. The reasons for this resolution 
have not ceased. The effect of this mortgage, with 
the purpose for which the orator says it was made, 
was to take the property from within the reach of the 
creditors and put it beyond their reach, unless they 
would compound their debts. Cire. Ct., D. Vt., Oct. 
7, 1884. Volentine v. Hurd. Opinion by Wheeler, J. 


TRUST — BENEFICIARY ENTITLED TO ACCOUNT --- 
PLEADING— IN CHARGING FRAUD SHOULD ALLEGE 
FACTS—MORTGAGEE CREDITED WITH IMPROVEMENTS— 
LIABILITY FOR RENTS.—It is quite a matter of course 
that a trustee shall, in acourt of equity, pass his ac- 
counts whenever demanded by the beneficiary ; and he 
cannot escape an account by showing that the judg- 
ment creditors of the beneficiary will absorb the fund, 
or that he is astatutory receiver, authorized to report 
to the governor of the State, to whom he has made a 
satisfactory report. An act of the Legislature confer- 
ring exclusive power over such account on the execu- 
tive department would probably be unconstitutional, 
But where it appears that the beneficiary has not been 
injured by the too general statement of the account, 
and a failure to file vouchers in the executive depart- 
ment, and there is no showing of false or fraudulent 
conduct, a court of equity will not, for the mere satis- 
faction of the plaintiff, require the receiver to account 
more in detail, and file his vouchers, when the plaint- 
iffs have been foreclosed of their interest in the fund 
by a mortgage sale. In equity pleadings, general ac- 
cusations of fraud and collusion are ineffective. 1 Dan, 
Ch. Pr. (5th ed.) 324, and notes; Riley v. Lyons, 11 
Heisk. 251; Whitthorne v. St. Louis M. I. Co., 3 Tenn, 
Ch. 147. The pleader should state the facts, and not 
formulate mere epithetic ‘‘ charges.’’ And it bas been 
recently decided that the same rule applies at law. 
Hazard v. Griswold, 21 Fed. Rep. 178. If the facts are 
not to be ascertained by diligence, because of some ob- 
struction, or if the evidence of them isin possession of 
the other side, this should be made to appear, with 
technical averments showing the necessity for discov- 
ery, where that is wanted; but a court cannot sustain 
a bill upon mere denunciatory statements of the 
plaintiffs suspicions or belief. The best pleadings are 
those which state the inculpatory facts that carry 
with them their own conviction of the fraud, and by 
which the wrong-doing appears, without much necessity 
for characterizing it as such. Shepherd v. Shepherd, 12 
Heisk. 276. When a junior mortgagee purchases undera 
foreclosure sale the mortgagor’s equity of redemption, 
he is entitled, as against a senior mortgagee in posses- 
sion, to the same account of rents and profits that the 
mortgagor could have had. This seems also to be well 
settled by authority. There is sometimes much diffi- 
culty in the application of the rule, because the pecu- 
liar facts of the case leave it uncertain where the rents 
and profits of mortgaged premises belong, notwith- 
standing the possession of the mortgagee; and some- 
times, by the agreement of the parties, or other like 
intervening circumstances, the rule which ordinarily 
obtains is displaced. Indeed the local law of the State 
often interferes to regulate the incidents of the mort- 
gage, and affects this as well as other rules governing 
the relation of mortgagor and mortgagee. Mr. Pom- 
eroy has very ably shown how the law of mortgages 
has been thus changed in many of its incidents by 
locallaw. Pom. Eq., §§ 73, 74, 162, 163, 1179-1191. Mak- 
ing allowances however for such deviations, the rule 








contended for by the defendants is well established, 
Harrison v. Wyse, 24 Conn. 1; Kellogg v. Rockwell, 19 
id. 446; Childs v. Childs, 10 Ohio St. 339; 2 Jones 
Mortg. 1070-1085. I do not find any Tennessee case iy 
which the point has been considered, but generally in 
this State the ordinary law governing the relation of 
mortgagor and mortgagee in a court of equity pre- 
vails. Henshaw v. Wells, 9 Humph. 568; Vance y, 
Jobhnson,10 id. 214; Bidwell v. Paul,5 Baxt. 693; 1 Meigs 
Dig. (2d ed.), § 527, subsecs. 7, 9, 10; 3 id. $$ 1984, 1987; 
1 Pom. Eq., $163; 3 id. 1187, p. 158. In an account 
between the mortgagor and mortgagee, the mort. 
gagee in possession, while accounting for rents, ig 
credited with permanent improvements, necessary ex- 
penditures, taxes, insurance, and prior incumbrances 
paid by him. Leiper v. Ransom,2 Cold. 511, 514; 
Bradford v. Cherry, 1 id. 60; Kellogg v. Rockwell, 
supra. While the purchaser buys the property cum 
onere, unless there is something in the agreement of 
the parties, asin Bank of U.S. v. Peter. 13 Pet. 123, 
and Belcher v. Wickersham, 9 Baxt. 111, or some 
other attending circumstance to control it, he only 
agrees to pay what is due to the prior mortgagee ona 
proper accounting with the mortgagor at the time of 
his purchase. Presumably that is the sum he takes 
into his calculations when he makes his bid, and nota 
larger sum which may apparently be due; unless as 
before stated, the amount is fixed beforehand, in 
which event that is the sum he must pay at all hazards. 
Cire. Ct., W. D. Tenn., Oct. 6, 1884. La Fayette Co. v. 
Neely. Opinion by Hammond, J. 


CARRIER—DELIVERY TO CONNECTING LINE—LIABIL- 
ITY OF FIRST CARRIER—DAMAGES FOR DELAY.—(1) 
When goods are to be delivered by a railroad company 
to a second line of conveyance for transportation 
further on, the common-law liability of common car- 
riers remains on the first carrier until he has delivered 
the goods for transportation to the next one. Its obs 
ligation while the goods are in its depot does not be- 
come that of a warehouseman. The law on this sub- 
ject was settled in Railroad Co. vy. Manufacturing Co., 
16 Wall. 318, where it was held that when goods are 
delivered to a common carrier, to be transported over 
his railroad to his depot, in a place named, and there 
to be delivered to a second line of conveyance for 
transportation further on, the common-law liability of 
common carriers remains on the first carrier until he 
has delivered the goods for transportation to the next 
one. His obligation while the goods are in his depot 
does not become that of a warehouseman. While 
therefore these cars of potatoes were in the possession 
of the respondent at his depot in Ft. Howard, they 
were, in the eye of the law, still in transit, and the lia 
bility of the respondent therefor continued unbroken, 
except as such liability may have been limited by the 
bills of lading, until they were actually delivered to 
the next carrier in theline. Kailroad Co. vy. Mitch- 
ell, 68 Ill. 471; Conkey v. Railroad Co., 31 Wis. 619. (2) 
Where, while goods received by the first carrier are in 
transit, the connecting line notifies it that it cannot 
receive the goods and transport them to their destina- 
tion because of a block in freight, this will not relieve 
the first carrier from liability for damages caused by 
the delay, where it fails to notify the shipper and give 
him an opportunity to dispose of the property or take 
measures for its preservation. (3) The measure of 
damages in such a case is the difference between the 
market value of the goods at the place of destination 
when they ought to have been delivered and their 
market value when they were delivered. Cire. Ct., E. 
D. Wis., Oct. 16, 1884. Peterson v. Case. Opinion by 
Dyer, J. 

RECORDING ACTS-—CONSTRUCTIVE NOTICE--POSSESSION. 
—When the vendee of land does such acts thereon that 
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reasonable inquiry would reveal his possession, a 
subsequent purchaser is affected with notice of his 
title though his deed is not recorded. Cire. Ct., D. 
Minnesota, Feb. 26, 1884. Banner v. Ward. Opinion by 
Nelson, J. [See 45 Am. Rep. 188.] 


VENDOR AND PURCHASER--IN ADEQUACY OF CONSIDER- 
ATION—INSANITY—NON-PROFESSIONAL WITNESS—CON- 
STRUCTIVE NOTICE—MERE RUMOR NOT.—(1) Mere in- 
adequacy of price is not sufficient to avoid the sale of 
real property ; but when such inadequacy is gross, and 
the vendor was needy and of weak mind, and acted 
upon the impression that he was indebted to the ven- 
dee, when he was not, equity will give relief by treat- 
ingthe vendee as the trustee of the property for the 
benefit of the vendor or his representatives. Four 
hundred dollars held to b2 a grossly inadequate price 
for property worth not less than $1.500. It is less than 
one-third of the real value of the property at the time 
of the sale, and upon any view of the matter this must 
be regarded as a grossly inadequate price therefor. 
Seymour v. Delancey, 6 Johns. Ch. 222;2 Pom. Eq. 
Jur., § 927, note 3. But as Parkhurst had a right to 
sell his land to Hosford for any price he chose, or 
even give it to him, the mere fact of gross inadequacy 
of price is not of itself sufficient to avoid thesale. 1 
Story Eq. Jur., § 245: Seymour v. Delancey, 6 Johns. 
Ch. 282; 2 Pom. Eq. Jur., § 926. But the dispropor- 
tion between the price and the value of the subject is 
so great in this case as to cast the burden of explana- 
tion on the vendee, and require him to show that the 
vendor, with a true knowledge of all the circumstan- 
ces, deliberately fixed on this price. But where the 
transaction purports to be a sale, and there is nothing 
in the circumstances of the case or the relations of the 
parties to suggest that the vendor intended or might 
have made the vendee the recipient of his bounty, 
under the guise of a sale, for a very inadequate or 
merely nominal consideration, such gross inadequacy 
of price may furrish satisfactory evidence of some 
serious overreaching or advantage on the part of the 
vendee as would justify the interference of a court of 
equity. Story Eq. Jur., § 246; 2 Pom. Eq. Jur., 
§ 928, note. (2) Upon the trial of an issue in- 
volving the sanity of a person, the opinion of 
a non-professional witness, based upon his own 
observations, is competent evidence, and is entitled to 
weight according to the intelligence of the witness, his 
means of information, and the character of the de- 
rangement. Connecticut Mut. L. Ins. Co. v. Lathrop, 
lll U.S. 612. Mr. Justice Harlan said: ‘ Whether 
an individual is insane is not always best solved by 
abstruse metaphysical speculations, expressed in the 
technical language of medical science. The common 
sense, and we may add the natural instincts of man- 
kind, reject the supposition that only experts can ap- 
proximate certainty upon sucha subject.’’ And the 
“judgment’”’ of a non-professional witness, he adds, 
“based upon personal knowledge of the circumstances 
involved in such an inquiry, certainly is of value, be- 
cause the natural and ordinary operations of the hu- 
man intellect, and the appearance and conduct of in- 
sane persons, as contrasted with the appearance and 
conduct of persons of sound mind, are more or less 
understood and recognized by every one of ordinary 
intelligence who comes in contact with his species.’ 
It is not suggested in the opinion that any particular 
degree of intimacy should have existed between the 
witness and the person whose sanity is the subject of 
inquiry, but that the weight to be given to the wit- 
ness’ opinion must depend upon the intelligence mani- 
fested by him on his examination, ‘‘and upon his op- 
portunities to ascertain all the circumstances that 
should properly affect any conclusion reached,’ as 
well as the degree and character of the insanity. A 





purchaser of real property for a valuable considera- 
tion is not affected by notice of a prior adverse equity 
received from a stranger or person not interested in 
the property; nor will mere rumors or hearsay con- 
cerning such equity, and communicated by such per- 
son, be sufficient to put him on inquiry, and charge 
him with knowledge of the facts that he might have 
thereby learned. 2 Pom. Eq. Jur. 602; Hardy v. Har- 
bin, 1 Sawy. 203; 1 Story Eq., § 400. Cir. Ct., D. 
Oregon, Oct. 31, 1884. Parkhurst v. Hosford. Opin- 


ion by Deady, J. 
————_q___——- 


MISSOURI SUPREME COURT ABSTRACT.* 

SURETY—JOINT DEBTORS — SUBROGATION.— Where 
one of three joint debtors gave security to another by 
way of indemnity against the debt, held, that the third, 
who stood in the relation of surety to both, had no 
right to insist that the security ‘should be exhausted 
before the creditor proceeded against him. (1) Because 
his only right in respect of the security was to be sub- 
rogated to its benefits, and this would not arise until 
he had paid the debt. (2) Because co-promisors can- 
not, by arrangements between themselves, hinderand 
delay their creditor in the collection of bis demand, 
Sheldon on Subrog., §$ 87, 127. Roberts v. Jeffries. 
Opinion by Henry, J. 


CONTRACT—PERSONAL LIABILITY OF AGENT--SEALED 
INSTRUMENT.—Plaintiff sold one Y.a tract of land, 
the title to which was in doubt. By an instrument 
under seal, to which defendant was no party and in 
which he was not named, plaintiff agreed to use dili- 
gence in perfecting the title and to have it vested in 
Y., and thereupon Y. was to pay one-half of the pur- 
chase-money, the other half being paid in cash. In 
making the purchase Y. was acting as agent of defend- 
ant, and he immediately assigned the contract to de- 
feudant who took possession. Defendant had furnished 
the money forthe cash payment. Plaintiff subse- 
quently aided in perfecting the title, and the same was 
finally vested in defendant. Held, that though plaint- 
iff could not maintain an action against defendant on 
the contract, because it was under seal, and defendant 
was no party to it and was not named in if, yet he 
could sue on the implied obligation growing out of all 
the facts stated. Huntington v. Knox,7 Cush. 374; 
Story on Agency, §§ 160, 422; Briggs v. Partridge, 64 
N. Y. 357; Morse v. Hitchcock, 4 Wend. 292. Moore y- 
The Granby Mining and Smelting Co. Opinion by 
Ewing, Comr. [See 47 Am. Rep. 816.] 


TRUST—DEED OF--SATISFACTION BY STRANGER—SUB- 
ROGATION.—Where a land owner, to save his land, pays 
a note secured by a deed of trust executed by a former 
owner, and upon which he is not legally liable, the 
debt is not thereby extinguished; he is subrogated to 
the rights of the holder as against the maker. Kellogg 
v. Schmaake, 56 Mo. 136; Wolff v. Walter, id. 292; 
Swope v. Leffingwell, 72 id. 348; Orrick v. Durham, 79 
id. 174. It is only when a person is primarily bound 
by contract to pay a note that his payment of it works 
an extinguishment and satisfaction of the obligation, 
and then only as to those to whom heis bound. Allan 
v. Dermott. Opinion by Martin, Comr. 


EXECUTION—REPLEVY OF PROPERTY LEVIED ON— 
SECOND EXECUTION.—An execution was levied on per- 
sonal property of the defendant sufficient to satisfy it. 
Before sale the property was taken out of the hands 
of the officer by replevin at the suit of a person who 
claimed it by purchase from the defendant after the 
levy. Thereupon a second execution was issued and a 
levy and sale were made thereunder. In an action 





* To appear in 80 Missouri Reports. 
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against the officer making them, held, that such a pur- 
chaser could not maintain replevin, that the property 
therefore remained in custodia legis and operated sub 
modo as a satisfaction of the first execution, and that 
the issuing of the second and the levy and sale under it 
were therefore unlawful, and the officer was liable ac- 
cordingly. Blair v. Caldwell, 3 Mo. 354; Moss v. Craft, 
10 id. 720; Williams v. Boyce, 11 id. 537; Blackburn v. 
Jackson, 26id. 308; Thomas v. Cleveland, 33 id. 126. 
Freeman on Judg., § 475; Herman on Exec., § 176; 
Wells on Repl., S$ 243, 244. State Colvin v. Six. 
Opinion by Norton, J. [See ante, 130.—Ep.] 


>-- 


OHIO SUPREME COURT COMMISSION 
STRACT.* 

ASSIGNMENT FOR CREDITORS—NEGLECT TO PRESENT 
CLAIM WITHIN TIME—RIGHT TO SHARE.—Under the 
statute relating to insolvent debtors the creditor of an 
assignor, who does not present his claim prior to the 
payment of a dividend and within six months after 
publication of the notice of assignment, may after- 
ward present his claim and receive a dividend thereon, 
equal to that paid to other creditors, in case there is 
money or assets remaining in the hands of the assignee 
sufficient to make such payment. Owens v. Ramsdell. 
33 Ohio St. 442. Carpenter v. Dick. Opinion by Nash, 
J. 


WILL—PROVISION REQUESTING SERVICES—LIABIL- 
ITY OF ESTATE FOR DISCHARGE.—A testator provided 
in his will as follows: “I hereby request and desire 
William J. Harker, who has attended to my business, 
keeping my books and accounts, to continue to take 
charge of and keep the accounts of my estate for my 
executor and trustee, and in any way he canto assist 
in the settlement of my estate, so long as his services 
may be necessary, and for such services I allow hima 
salary of $1,500 per year, to be paid to him by my ex- 
ecutor in monthly installments.’’ Held, that this pro- 
vision of the willin favor of Harker was not a legacy, 
but a testamentary provision requesting his services 
in the settlement of the estate and fixing the relation 
between him and the executors, in case he entered 
upon the performance of the services and the same 
were accepted by them; that the liability of the es- 
tate for the discharge of Harker was the same as if he 
had been wrongfully discharged from such service 
when in the performance of a contract with the ex- 
ecutors, to serve upon the same terms and conditions. 
Harker v. Smith. Opinion by McCauley, J. 


PARTNERSHIP—LEASE TO—LIABILITY AFTER DISSO- 
LUTION—PARTNER RELEASED MAY RECOVER FROM CO- 
PARTNER.—(1) C. and M., partners, held as joint les- 
sees a lease of certain premises for ninety-nine years, 
renewable forever, with covenants for payment of 
rent, taxes, and assessments. The partnership was 
dissolved, and C. conveyed to M. all his undivided in- 
terest inthe leasehold. The assignee of the reversion 
brought suit on the covenants for rent, against C. and 
M. jointly, for arrears of rent accrued after the disso- 
lution of the partnership. Pending the suit, M. being 
in default of answer, C. filed an answer denying all 
liability for rent, but afterward paid to the assignee of 
the reversion the sum of $500, who in consideration 
thereof negotiated and executed to hima release from 
all and any liability arising on or growing out of the 
lease, and forever discharged him from all and any 
covenants therein, and from all the obligations thereof. 
Held, there is not such a presumption that the above 
named sum was paid on ‘accrued rent, and not in dis- 
charge of future contingent liability on the lease, as 


AB- 





*To appear in 41 Ohio State Reports 





would entitle C. to recover such sum of M., as money 
paid for and on his account, upon an implied promise 
to reimburse C. therefor. The burden is not on M. to 
prove that such sum was not applied on the rent. The 
assignment by a lessee of all his rights and interests in 
the premises, without his lessor’s consent, will not 
thereby discharge him from his express obligations, 
and he will therefore remain liable upon his original 
contract after his assignment. But as his liability 
thus remains, he is entitled to be indemnified by his 
assignee, against the payment of rent during the con- 
tinuance of such assignee’s term. While in the pos- 
session of the estate, and enjoying the benefit of the 
lease, there is an implied promise on the part of the 
assignee, that he will also take the burden from his 
assignor, and indemnify him against the claims of the 
lessor, while he holds under the assignment. Patten 
v. Deshon, 1 Gray, 330; Farrington v. Kimball, 126 
Mass. 313; Moule v. Garrett. L. R.,5 Exch. 182; 8. C., 
L. R., 7 Exch. 101; Burnett v. Lynch, 5 Barn. & Cres, 
589. Noris this principle inapplicable where one of 
two joint lessees assigns to the other all his interest in 
the lease. It is stated by Mr. Justice Willes, in Moule 
v. Garrett, supra, 7 Exch. 104, in expressing his 
concurrence in the decision on an appeal in that case, 
that wherea party is liable at law by immediate 
privity of contract, which contract also confersa 
benefit, and the obligation of the contract is common 
to him and to the defendant, but the whole benefit of 
the contract is taken by the defendant, the former is 
entitled to be indemnified by the latter in respect of 
the performance of the obligation. C. did not cease 
to be an original debtor to the lessors for rent that 
had accrued after his making the conveyance to his 
joint lessee. But as between himself and McH., he 
was a surety, and upon payment tothe lessors of any 
portion of such rent, he had his remedy over against 
McH. as principal, to be reimbursed. Wolveridgev. 
Steward, 1 Cr. & M. 644, 660. See also the opinion of 
Baron Parke in Humble v. Langston, 7 M. & W. 517, 
530. (2) When asurety pays the creditor’s claim, he 
must be legally bound for it, to enable him to recover 
the amount paid of the principal. And it must also 
appear, that at the time of the payment, the principal 
himself was undera legal obligation to pay. The 
surety cannot, by a voluntary payment, when not 
legally bound, place himself in a better position toward 
the principal, than that of one not a surety, who vol- 
untarily pays money in the discharge of the debt of 
another person; and cannot by such voluntary pay- 
ment impose upon the principal an obligation which 
he was not under at the time of the payment. Hol- 
linsbee v. Ritchey, 49 Ind. 261. McHenry v. Carson. 
Opinion by Dickman, J. 


es 
FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—NOTICE OF DISHONOR— 
ASSIGNMENT FOR CREDITORS—NON-RESIDENT CREDI- 
ToR.—(1) A bank of this State bound as indorser of a 
note payable in New York and held there, failed and 
made an assignment for the benefit of creditors. The 
note not being paid at maturity, the holder caused it 
to be protested and notice to be given to the bank, but 
not having heard of the failure and assignment, gave 
no notice to the assignee. Held, that the notice given 
was sufficient to bind the bank. Bank v. Reynolds, 2 
Cranch, C. C. 289; Baldwin v. Hale, 1 Wall. 223; Ogden 
v. Saunders, 12 Wheat. 279. (2) If one, whose name 
appears on a note as indorser, is really the maker, it is 
his duty to provide for its payment, and if he fails to 
do so, and the note goes to protest, he is not entitled 
to notice. Merchants’ Bank v. Easley, 44 Mo. 286; 
Harness v. Davies County Savings Bank, 46 id. 357; 
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Daniel Neg. Inst. (lst ed.) 1074. Donnell v. Lewis 
County Savings Bank. Opinion by Ray, J. 


CORRESPONDENCE. 


Norice oF PENDENCY. 


Editor of the Albany Law Journal: 

Your correspondent, ‘“Arm,’’ in his communication, 
vol. 31, p. 198, urging an amendment of Code Civ. 
Pro., § 1674, seems to have overlooked the very pur- 
pose of recording a notice of the pendency of an ac- 
tion. By anold rule or principle still in force, the 
purchaser of a thing in action, with knowledge of the 
litigation, is bound by the judgmentas though he 
were a party to the suit. A lis pendens is but notice 
of the litigation, furnishing conclusive judicial pre- 
sumption of knowledge of the suit in all persons deal- 
ing with the subject of the controversy, subsequently 
to its being recorded. After judgment, if an appeal 
be taken, the same suit continues, the matter is still 
the subject of the same litigation, knowledge of which 
would bind a purchaser, though the record notice of 
its pendency have been cancelled. Why not then 
continue such record notice until the right of appeal 
has expired? Not until then can it be said that that 
litigation has really been ended. The cancellation 
would not relieve a purchaser from the obligation of 
the final judgment rendered after the appeal if he had 
knowledge of the suit. The cancellation itself might 
furnish that knowledge if the purchaser examined the 
record. As the recording of a /is pendens isa substi- 
tute for giving personal notice of a suit pending and 
of its subject-matter, the final determination of which 
can be found inthe same records by a person con- 
templating purchase, and so interested in knowing the 
result of the litigation, it would seem that there is no 
need of any provision for the formal cancellation of 
the record notice; and that section 1674 might better 
be repealed than amended in the particular suggested 
by your correspondent. If it were so amended there 
would be need of further provisions allowinga new 
record notice, upon perfecting appeal, that by the ap- 
peal the matter was still in controversy. 

Yours truly, 


Lis PENDENS. 
Exmrra, N. Y., March 7, 1885. 


RELIEF OF THE COURT OF APPEALS. 


Editor of the Albany Law Journal: 

One of your correspondents is almost ready to des- 
pair of the republic, because the Court of Appeals is two 
years behind in its work. The facts and statistics which 
he presents are sufficiently startling,and would provoke 
immediate action if we had not become familiar with 
them from long experience. We have grown accus- 
tomed to the law’s delay. The conservatism of the bar 
has restrained agitation, and obvious considerations 
influence the judges against initiating discussion. But 
the time has now come when suitors, who are more 
interested in the matter than are lawyers or courts, 
ought nolonger to submit to such postponement of 
judicial action as amounts substantially in many 
cases to denial of justice. 

Your correspondent’s statement of the present con- 
dition of the court may be accepted as the basis of a 
plan for itsrelief, and whatis of higher moment, the 
relief of people whose rights of person and property 
are inabeyance. He might have gone much further 
however without enumerating all the reasons which 
suggest the necessity for prompt and radical change in 
the Constitution of the court. The State of New York 
isnot RhodeIsland. We must provide judicial force 
adequate to the transaction of our judicial business, 





That business is increasing and must continue to in- 
crease, not only in the near future but for an indefi- 
nite period. No temporary expedient will satisfy the 
demands of the people, nor the exigencies of the case. 
No scheme is worthy of discussion which fails to or- 
gauize a court that willendure without reconstruction 
for at least a century. 

The proposition to curtail present liberty of appeal 
isan obnoxious one. The people will not resign any 
of the powers they now possess, nor ought they. The 
tendency of modern thought is the other way. The 
right of appeal is as sacred as the right to prosecute or 
defend, and every law which restricts that right is an 
interference with freedom of personal conduct. The 
restrictions at present existing are, to the extent that 
they restrict, usurpations. It would be useless to quar- 
rel with them now, for they have been so long a part 
of our jurisprudence that most of us have forgotten to 
murmur against theirinjustice; but any further limi- 
tation of the right to appeal from an unjust or unlaw- 
ful decision of a court will never be consented to, and 
never should be. 

The obvious remedy for the evil lacks one essential 
element of popularity. Itis not complex, has no in- 
tricate and occult machinery. Its simplicity does not 
commend it to Solon, nor extort the admiration of 
Lycurgus. Any plain man can see that seven more 
judges and two divisions of the court must at once 
clear the calendar, but the scheme is not adopted be- 
cause the wayfaring man might invent it. Besides it 
would require a constitutional amendment. What of 
that? A great many of our most precious institutions 
could never have existed without change in the fun- 
damental law. The objection is fatuous. It has been 
madea great many times. John made it when the 
barons demanded Magna Charta. Constitutions must 
change whenever the necessity for change arises. Con- 
stitutions do not make the greatness of a people, peo- 
ple make Constitutions great. 

Would fourteen judges and two divisions of the 
court relieve suitors and the court itself? If so, the 
question should be considered res adjudicata. It will 
be easy toestublish such acourt,and easy for the 
court to transact our business for us. The two divis- 
ions appear to be the béte noir of those who believe the 
country must go to the devil, if time honored customs 
are abolished. Men say they do not like a two-headed 
court. Why not? Wehave one already which has 
existed nearly forty years. Our General Term is a 
hydra, but no great harm has resulted. Conflicting 
rules of law and practice have prevailed for a time, but 
uniformity has finally been secured by decisions of 
the court of last resort; and even this fault would not 
inhere in a proper organization of that court with 
fourteen judges and two branches. A principle once 
established by either bench necessarily becomes law 
unto the other, as well as itself, ‘‘and the rest of man- 
kind,” and either division must be supernaturally in- 
genious to distinguish more shrewdly than does the 
present court between a former decision and the case 
at bar. Only one possibility of conflict could exist, 
and that could easily be avoided. Ifthe improbable 
case should arise of the identical question coming 
before both branches simultaneously, both would 
unite in hearing argument and deciding. 

Such acourt would be elastic enough for all times, 
When the business shall have become so great that two 
divisions are unequal to its performance a third divis- 
ion may be created and so on indefinitely. The sys- 
tem would endure beyond the period when Macaulay’s 
New Zealander shall appear on London Bridge, and 
would not encroach on the natural rights of the peo- 
ple, who make Constitutions and laws, and for whose 
benefit Constitutions and laws exist. Something akin 
to this plan must be adopted, or the right of appeal 
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must be arbitrarily limited. The relief resulting from 
such limitation would necessarily be temporary, fol- 
lowed by further and still further limitations in the 
future, until the advocates of the system must eventu- 
ally adopt the logic of Sir Boyle Roche concerning the 
preservation of the liberties of his country. 

KE. M. M. 

CANANDAIGUA, N. Y., March 5, 1885. 

“ ENJOIN.”’ 
Editor of the Albany Law Journal: 

Kindly permit me to state a few reasons for dissent- 
ing from your conclusion (Alb. L. J., March 7, p. 181) 
that ‘‘ Mr. Tucker is unquestionably right”’ in accusing 
our profession of perverting the meaning of the word 
“enjoined.” 

Ist. Neither the verb “to enjoin” nor its substan- 
tive “injunction’’ is exclusively used, even in legal 
phraseology, in the sense of prohibition. Justice Story, 
following Eden and Jeremy, defines injunction as “a 
judicial process, whereby a party is required to do a 
particular thing, or torefrain from doing a particular 
thing, according to the exigency of the writ.” Eq. 
Jur., § 861. That the latter signification has obtained 
the greater prevalence is due to obvious circumstances 
and exemplifies an ordinary tendency to linguistic ex- 
pression. . 

2d. In English, as in German and cognate languages, 
we find verbs compounded with prepositions, either 
separable or inseparable. Such words as “forbid” 
and “‘gainsay’’ are examples of the latter; but the 
former are of far more frequent use. In some cases 
these separable prepositions are invariable; as, e. g., 
that of the verb “to refrain from,’’ where the preposi- 
tion “ from” is the only one admissible; in others the 
preposition is indetinitely variable, and constitutes the 
element on which the meaning of the verb depends. 
“To go to”’ and “‘ to go from,”’ for example, indicate 
opposite processes; and yet we do not find it neces- 
sary to distinguish the preterite forms, in which the 
preposition is omitted; we get the sense of the connec- 
tion. Weask, ‘Did he zo to court?” or “Did he go 
from court?’’ aud the auswer to either question is, 
“He went” (without the preposition). In like man- 
ner, the sense of the verb ‘‘to enjoin ’’ depends alto- 
gether on the connected preposition—“ to”’ or “from ”’ 
—expressed or understood with it. If forthe sake of 
distinction in the latter case we are to employ the 
classic and elegant term “‘injuncted,”’ similar consid- 
erations will require us inthe former to adopt some 
such form as he “goed.’’ The instances are precisely 
parallel. 

If there were really a necessity for any change, the 
good words ‘‘ restrain’ and “ prohibition,’ already in 
common legal use, would furnish adequate equivalents 
for ‘enjoin’ and “injunction” without resorting to 
any such barbarous expedient as Mr. Tucker sug- 
gests. ° 

3d. Separable prepositions are frequently omitted, 
even when they would seem to be necessary to convey 
the meaning of the writer. For instance, in the clos- 
ing sentence of the paragraph immediately preceding 
that which has prompted this letter, you say, ‘“ Re- 
forms are rarely accomplished by riding rough-shod 
over the rights of the minority, a tendency to be 
guarded sedulously in a republic.’’ The connection 
clearly shows that youridea was that the tendency re- 
ferred to was to be sedulously guarded against; but 
Mr. Tucker would doubtless assert that “ of course the 
writer of the paragraph intended that his words should 
mean the precise opposite ’’ of what he said or wrote. 

4th. The English is a living and progressive language 
and old words are constantly taking on new meanings. 
Two centuries ago, for example, the verb ‘‘to let,” 
now signifying to allow, means to hinder or obstruct; a 





meaning which survives in the common phrase * with- 
out let or hindrance.” ‘‘ Prevent” used to mean to 
go before, for the purpose of preparing the way, or as- 
sisting; its modern signification is precisely the re- 
verse. It is an unprofitable task to attempt to confine 
the meaning of any active word within the limits pre- 
scribed by its origin; enlightened usage is the sole 
foundation of authority in such matters; and the 
words “enjoin” and “injunction,’”’ in the sense to 
which Mr. Tucker objects, have long held too firma 
place in the literature of our profession to be now dis- 
turbed by any philological fanciers. 

Yours very truly, 


New York, March 9, 1885. 


——__>—__—_——_ 


NEW BOOKS AND NEW EDITIONS. 


FIFTEENTH BRADWELL’S REPORTS. 


We have frequently had occasion to commend this 
series. Except in Illinois, New York and New Jersey 
we believe there is no official reporting of the decisions 
of the intermediate courts of the whole State. The 
work in this series is faithfully and intelligently done, 
and the cases are pretty sure to be important and in- 
teresting, because they are all reversals. We note in 
this volume Holmes v. Nooe, p. 164, holding that under 
the Civil Damage Act exemplary damages may be 
awarded only when aggravating circumstances are 
shown, which is in harmony with the holding of our 
Supreme Court in Rawlins v. Vidvard, 30 Alb. L. J. 
424; see also Neu v. MeKechnie, 95 N. Y. 632; S. C., 47 
Am. Rep. 89. 


A. ¥.8, 


——__—_¢_—_—. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, March 10, 1885: 
Judgmemt affirmed with costs—John Ackey, ex- 
ecutor, appellant, v. Franklin J. Parmenter, respond- 
ent.— Order of General Term reversed; that of sur- 


rogate affirmed with costs. Opinion by Ruger, C. J.— 
In re Accounting, of Executors of William Tilden- 
——Order reversed with costs—In re Opening of Flush- 
ing Avenue, etc. ——Order affirmed with costs—Peo- 
ple ex rel. James R. Jessup v. John Kelly and others, 
commissioners, etc.; Frank D. Crim, executor, re- 
spondent, v. Rufus G. Starkweather, impleaded, ete., 
appellants; In re Petition of New York, Lake Erie 
and Western Railroad to appraise lands of Bennett, 
ete.; In re Altering, etc., Main street in Sing Sing; 
Louis Wagner v. John Hodge and others. Appeal 
dismissed with costs—People v. Globe Mutual Life 
Ins. Co.; In re Claims of Lykes and others; Reuben 
Hall, appellant, v. City of Buffalo, respondent.—Mo- 
tion to put on calendar denied on account of insuffi- 
ciency of papers, without costs—Chas. F. Holley, re- 
spondent, v. Metropolitan Life Ins. Co., appellant.— 
Motion to prefer cause granted, without costs—People 
ex rel. Edward J. Wood, appellant, v. E. Henry La- 
comb, respondent; People ex rel. Mason v. McClave. 
—NMotion to restore cause granted, without costs— 
Franklin M. Miner, administrator, etc., v. City of Buf- 
falo. Motion to open default denied, $10 costs— 
Keuka Nav. Co. v. Jane Holmes. Motion to dismiss 
appeal granted, with costs tothe respondents repre- 
sented on the argument in this court by Mr. Chandler 
and without costs to any other party—Samuel Weeks 
and another, appellants, v. Jacob Weeks Cornwell, 
respondent.— Motion to dismiss granted, unless 
within thirty days the appellant files an undertaking 
and pays the costs of this motion—Sarah_ E. Nichols, 
administratrix, respondent, v. Charles F, McLean, ap- 
pellant. 
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CURRENT TOPICS. 


T is proposed in Norway to adopt trial by jury in 
criminal and political cases. But the Norwe- 
gians, probably having read Mr. Hopkins’ amusing 
sarcasms in this journal on the system, are seeking 
for an oracular opinion on this vexed topic. 
Mr. Nicolai Grevstad, of Minnesota, sends us a 
communication on the subject, in which he says: 
‘¢But numerous reports of conflicting opinions as 
to the working of the jury system inthe United 
States being circulated in Europe, the Norwegian 
people are cast somewhat into confusion as to what 
to believe. The undersigned therefore, at the request 
of leading Norwegian statesmen, who take a most 
prominent part in the present work of law reform 
in Norway, in order to prepare a report of as au- 
thentic value as possible, takes the liberty to re- 
quest your opinion on the system of trial by jury, 
as outlined above.” And he subjoins an exhaustive 
list of questions, with blanks for answers. We 
gave trial by jury a high character in our answers, 
but we feel bound to say that we forgot all about 
the ‘‘emotional insanity ” business, on which we 
commented last week, and we now call Mr. Grev- 
stad’s attention to those comments. Perhaps the 
matter will be of less practical importance in the 
frigid clime of Norway, where, we take it, adultery 
and seduction are of much less frequent occurrence 
than in this country. But at all events we feel that 
candor dictates this qualification. 


Although as we pointed out last week, crime 
seems decreasing in Great Britain, it cannot be said 
that this is due to capital punishment. An ex- 
change says: “The average number of executions 
during the last twenty years has been less than 
13 a year. During that time there have been 
494 persons condemned to death, of whom 249 were 
executed and 18 sent to Broadmoor as insane. So 
that roughly speaking, one-half only of those con- 
demned are, in the result, executed. The largest 
number hanged in one year was 22, which hap- 
pened twice—that is, in the years 1876 and 1877, 
and the smallest number was 4,.in 1871.” This is 
in striking contrast with the facts in this country, 
where crime is frightfully increasing and execu- 
tions are ten times more frequent than in Great 
Britain. 


A correspondent writes us: ‘‘I write to ask your 
opinion about the advisability and utility of a 
proper review and criticism by a State law journal 
of the decisions of the Supreme Court of that 
State. In this State we never do such a thing, our 
reverence keeping us dumb, though the decision of 
the court may be judge-made law, and the quota- 
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tion of the record show it to be dependent upon 
a judge-made record. I was thinking of advocat- 
ing in our journal a proper criticism of the court 
for the benefit of bar, bench and Legislature. If 
not trespassing too much upon your time I would 
like to know what course your journal pursues, and 
what you think of the propriety and utility of such 
ascheme.” We think that criticism of judicial 
decisions is one of the most important offices of a 
law journal. We do not think however that de- 
feated attorneys ought to rush into print and criti- 
cise the courts in their own cases. They are not 
competent judges of the merits of their own cases. 
We have no ‘‘dumb reverence” for our courts. If 
their decisions do not commend themselves to our 
judgment we never hesitate to say so, and our col- 
umns are always open to temperate and disinter- 
ested criticism. Occasionally we even let in a 
smarting attorney to “swear at the court,” but we 
generally do it, as the Spartans made their slaves 
drunk, fora warning to the children. The En- 
glish law journals are admirable examples in this 
matter. Their fearless and frequently severe criti- 
cism of the decisions and conduct of the judges 
undoubtedly does much toward rendering that ju- 
dicial system tolerant and tolerable. The course 
of Mr. Justice Manisty in the late Coleridge-Adams 
trial is a fresh example. After all, the bar need 
feel no great delicacy or reverence in this respect, 
for the courts are overruling themselves and one 
another almost every day. 


The report of the first annual meeting of the 
Georgia Bar Association, held at Atlanta last Au- 
gust, contains much of interest on the subject of 


judicial reform. The chairman of the committee 
on that subject, Judge Bleckley, observed in his 
report: ‘In the administration of justice there 
ought to be correctness, celerity and cheapness, 
The second alone is the topic of this report. Time 
is the increasing factor — the growing element of 
modern life. Progress is the realization, in short 
time, of what formerly occupied longtime. At 
least this is one form of progress, and that form 
with which we of the nineteenth century are in im- 
mediate contact —a century that 1f measured by 
results in some of the spheres of human activity, 
might well count for a thousand years. How is it 
with practical remedial jurisprudence? Is it up 
with, or is it behind the age? Compare it with 
other business, public or private; with operations 
of the war department, the navy, the treasury, the 
post-office, the interior; with commerce, manufac- 
tures, banking, transportation, mining, farming; 
with the venerable and conservative vocations of 
teaching and preaching; with any thing, and what 
is its relative position? The main bulk of world- 
work is ahead of it; several branches of that work, 
for instance, the postal service, general transporta- 
tion, commerce and manufactures, are so far in ad- 
vance that the law seems to crawl whilst they go 
on wings. Is this relative backwardness a neces- 
sary condition, rooted in the nature of things, or is 
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it attributable to deficient energy and enterprise 
on the part of the legal profession? Can it be pos- 
sible the law is to become obsolete; that the ages 
are to outgrow it; and that though sufficing for the 
past, it is not equal to the demands of the future ? 
Will it be Bradstreeted asa failure? Surely this 
supposition cannot be entertained. And if not, 
the conclusion is imminent that either directly or 
indirectly, we lawyers are responsible for the wide 
chasm that separates the effective administration of 
the law from those industries, public and private, 
with which it ought to be abreast. Is it fit that a 
body of men so numerous, so cultivated, so capa- 
ble, should suffer their quota of labor, their distinc- 
tive calling, to remain hopelessly behind? Leta 
noble, manly pride answer in the negative.” Judge 
Bleckley’s plan for the collection of notes, and the 
like, is that the judgment shall be dispensed with, 
and that “the original writing shall be registered, 
filed and remain in the clerk’s office, and that an 
execution founded upon it be issued by the clerk, 
and enforced by the sheriff. What would warrant 
a judgment on mere inspection is intrinsically as 
worthy of confidence without a judgment as with 
it. Relatively to the execution, it at last, is the 
real producer, and the judgment a superfluous 
middle-man.” We regard this scheme as impolitic. 
Suppose that the note is forged, or that the consid- 
eration has failed, or that there are offsets, or that 
it has been paid — what then? Our system in this 
State is a fair and efficient one. The discussion on 
Judge Bleckley’s report was very interesting. The 
judge defended his proposition with all his wit and 
vigor, but the matter was postponed to the next 
meeting. One reason advanced against such sum- 
mary proceeding was the fact that ‘‘we make our 
obligations, generally, payable in the fall when our 
crops are gathered —then we can pay, provided 
there has been no worm or drought. If there has 
been, we cannot pay. If there has been some mis- 
fortune to us we want the delay of another year, and 
you may sue us at the spring term following, and 
get judgment at the following term.” But it seems 
to us that the inability to pay is no reason against 
the right to a judicial determination that the debt 
is just, is due, and must be paid as soon as the 
drought and worm let up. 


The addres of Mr. Jones on the salaries of the 


bench is also full of interest. He says: “ Upona 
careful tabulation of the statistics I find that the 
sum of $4,221 represents the average salary paid by 
the States of this Union toa chief justice of the 
Supreme Court or Court of Appeals—that the 
sum of $4,100 is the average salary paid to associ- 
ate justices of the Supreme Court or Court of Ap- 
peals; and that the average salary paid to circuit 
judges amounts to the sum of $3,158. * * * 
With the exception of the States of Virginia, West 
Virginia and Oregon, there is no Commonwealth in 
this Union which does not pay to its circuit judges 
larger salaries than those accorded in Georgia. The 





most liberal compensation is meted out in the States 
of New Jersey, Pennsylvania, New York, Massa- 
chusetts, California, Missouri, Wisconsin, Illinois 
and Louisiana.” We print the table in another 
column. To the salaries of our own judges should 
be added a certain allowance for expenses, $1,200 
a year, we believe, and the fact should be noted 
that in the city of New York the judges get $15,000 
a year. 


Mr. Tucker’s comments on the legal use of the 
verb ‘‘enjoin ” have called out considerable discus- 
sion. Our correspondents think Mr. Tucker wrong. 
But they do not convert us. There is no doubt 
that the best legal writers, such as Kent and Story, 
use the word in the sense criticised by Mr. Tucker. 
Webster gives this sense of the word, and cites 
Kent. It is significant however that Worcester 
does not give it. There isno doubt too that in 
the course of time certain words have come to have 
just the contrary of their original meaning; ‘‘let” 
is a familiar example. But what Mr. Tucker com- 
plains of is that the same word is used to mean 
two exactly opposite things — to do and not to do, 
This verbal blowing hot and cold in the same 
breath is certainly indefensible. It is ‘‘ overwork- 
ing” the verb — to quote Rufus Choate. We have 
plenty of good words to express the desired mean- 
ing —‘‘ prohibit,” ‘‘ restrain,” ‘‘forbid.” There is 
no need of corrupting and vulgarizing the language 
by this double and ambiguous use. When we 
want to prohibit the ringing of bells, for example, 
let us not say it is “ enjoined,” 7. e., commanded; 
nor worse yet, ‘enjoined and forbidden,” %. e., 
both commanded and prohibited; but let us say just 
what we mean in the correct use of the language, 
forbidden and prohibited. We are no purist nor 
“ philogical fancier,” but we think that this use of 
the word “enjoin ” is radically wrong. We do not 
understand Mr. Tucker as advocating the use of 
“injuncted;” only a careless reading of his ob- 
servations could lead to such an inference. His 
remarks on that coinage were only a sarcasm. 


a 


NOTES OF CASES. 

N Henson v. State, 62 Md. 231, it was held that 
on the trial of an indictment at common law 

for keeping a bawdy-house, evidence of the general 
reputation of the house is incompetent. The court 
said: ‘‘ Counsel on both sides have with commend- 
able diligence collected in their briefs all the au- 
thorities bearing upon the subject, and they cer- 
tainly present much conflict and diversity of judi- 
cial opinion and decision. They consist altogether 
of cases decided by the courts in this country, and 
of the conclusions drawn therefrom by our own 
American text-writers. No English decision is re- 
ferred to, and we are not aware that the question 
has ever been decided by an English court; and in 
considering the question as it arises in this State 
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and in this case, it must be remembered that the 
indictment is for a common law offense, there be- 
ing no statute in Maryland, as there is in many of 
the States, upon the subject of bawdy-houses. At 
common law a ‘bawdy-house’ or a ‘house of ill- 
fame,’ in the popular sense of the terms, is a spe- 
cies of disorderly house, and is indictable as a 
nuisance. 3 Greenl. Ev., § 184; 2 Whart. Cr. Law, 
§ 2392. Hence this indictment charges that the 
acts and conduct specified and set out therein, are 
‘to the great damage and common nuisance of all 
the liege inhabitants of said State there inhabiting, 
residing and passing.’ The offense does not con- 
sist in keeping a house reputed to be a brothel or 
bawdy-house, but in keeping one that is actually 
such. In the States which have statutes upon the 
subject the decisions turn in a great measure upon 
the construction and particular language of these 
statutes, and of course to that extent, can have lit- 
tle or no application to the question as it is pre- 
sented in this case. In others a distinction is 
drawn between the terms ‘bawdy-house’ and 
‘house of ill-fame,’ and they hold that where the 
latter terms are employed, they are to be taken in 
their strict etymological sense, and that they put 
directly in issue the fame or reputation of the 
house itself, and hence that it is both permissible 
and necessary to prove that reputation in the only 
way in which it can be proved. Others again ig- 
nore this distinction, and hold the terms to be syn- 
onymous. In speaking of all these authorities, 
Mr. Bishop, after stating the proposition in which 
they all agree (and to which we assent), that it is 
competent in all such cases to prove by general 
reputation the character for lewdness of the in- 
mates of the house and of those who frequent and 
visit it, though such evidence pertains in a certain 
sense to hearsay, says: ‘Some carry this doctrine a 
step further and accept the reputation of the house 
for bawdy, as competent evidence prima facie that 
it is a bawdy-house, Others, and probably the 
majority, reject the evidence, in accordance with 
the humane principle that a man shall not be con- 
demned for what his neighbors say of him.’ 2 
Bish. Crim. Proc., §§ 112, 118. And in our opin- 
ion a majority of the best considered decisions so 
hold, and upon correct principles, that such evi- 
dence is inadmissible in cases like this at common 
law.”’ Citing Cadwell v. State,17 Conn, 467; State v. 
Boardman, 64 Me. 523; Toney v. State, 60 Ala. 97; 
State v. Lyon, 39 Iowa, 379; United States v. Jour- 
dine, 4 Cranch C. C. 338, overruling United States 
v. Gray, 2 id. 675; State v. Foley, 45 N. H. 466; 
People v. Mauch, 24 How. Pr. 276; Commonwealth 
v. Stewart, 1 Serg. & Rawle, 342. ‘‘These decis- 
ions all rest, as it appears to us, upon the element- 
ary rule of evidence which excludes hearsay testi- 
mony. The common law is studiously careful to 
exclude such testimony, and does not allow its in- 
troduction in order to convict parties on trial for 
common law offenses. We take it to be clear that 
a man’s general bad character or reputation cannot 





be brought up against him when he is on trial for a 
specific crime, unless he first opens the way by an 
attempt to prove his good character. And we 
hold it to be equally clear that the fact that a 
crime has been committed cannot be proved by 
common rumor or general repute. The decisions 
which hold this evidence admissible (where they 
are not founded on the language or interpretation 
of a statute) seem to rest its admissibility mainly 
upon the ground of necesssity, or rather the diffi- 
culty of obtaining direct evidence, because the op- 
erations of such houses are necessarily shrouded in 
secrecy. But when it is open to the prosecution 
to prove the general bad character for chastity of 
the female inmates of the house, that it is fre- 
quented by reputed strumpets, and that men are 
seen to visit it at all hours of the night as well as 
the day, we do not think there can be any very 
great difficulty in obtaining such direct evidence 
as will warrant a jury in convicting. If however 
such difficulty or necessity does in fact exist, a 
remedy can be easily and speedily provided by leg- 
islation changing the rules of evidence for such 
cases.” 


In Adams v. Cost, 62 Md. 264, where a person 
placed his mare at livery, and instructed a servant 
of the proprietors uf the stable to take her out for 
exercise, such however being no part of the con- 
tract of livery, and while the servant had her out 
for such purpose she died, in consequence of the 
immoderate riding and carelessness of the servant, 
held, that the proprietors are not liable. Two opin- 
ions were delivered, three judges agreeing in one, 
four in the other, but both arriving at the same 
conclusion. In the former the court said: “If a 
bailee employs others to transact the business in- 
trusted to him, it has been held that his liability 
only extends to the injury resulting from the negli- 
gence of such persons while acting within the 
scope of their designated duties. If the injury 
complained of has been occasioned by the miscon- 
duct of the agents or servants of the bailee, while 
not engaged in the performance of the service 
specially assigned to them by the bailee, the latter 
is not responsible in damages for any loss resulting 
to the bailor from such misconduct. White v. 
Commonwealth Nat. Bank, 4 Brewst. 234; Pelham 
v. Pace, Hempstead, 223.” -In the latter the court 
said: “In Jones on Bailment, page 91, the learned 
author, in discussing the doctrine of Bailment 
Locatio Custodiw, says: ‘If a horse be delivered 
either to an agisting farmer for the purpose of de- 
pasturing in his meadows, or to an hostler to be 
dressed and fed in his stable, the bailees are answer- 
able for the loss of the horse, if it be occasioned 
by the ordinary neglect of themselves or their ser- 
vants, It has indeed been adjudged that if the 
horse of a guest be sent to pasture by the owner’s 
desire, the innholder is not, as such, responsible 
for the loss of him by theft or accident;’ and the 
author cites Calye’s case, 8 Co. 32a, where it was 
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held that if the horse of a guest at an inn be stolen, 
the innkeeper is not liable if the horse were put to 
pasture at the guest’s request; but otherwise if 
the innkeeper had put the horse to grass of his 
own head. And while the liability of an innkeeper 
is very different from that of an agister or livery- 
stable keeper, yet the rights and liabilities of the 
parties in this case are well illustrated by what was 
decided in Calye’s case. The obligation of the de- 
fendants was to take reasonable and proper care of 
the horse while intrusted to their care as livery- 
men. Smith v. Cook, L. R., 1 Q. B. Div. 79; Sar- 
gent v. Slack, 47 Vt. 674. But though such was 
their obligation, if the plaintiff himself interposed 
and gave special directions to the servant as to the 
manner of treating the horse, conferring authority 
to ride and exercise it, a service that the defend- 
ants had not assumed, and it was while acting 
under such special authority that the accident occur- 
red, the defendants as liverymen clearly would not be 
responsible. In such case the servant in charge of 
the horse would not be the servant of the defend- 
ants, but that of the plaintiff, pro hac vice. But on 
the other hand, if the horse was taken out and rid- 
den upon the occasion of its death, by the author- 
ity, express or implied, of the defendants, or if 
its being taken out and ridden was by reason of 
the want of ordinary care and diligence in the keep 
of the horse by the defendants or their servants, 
then the defendants would be liable for the loss of 
the horse. And these propositions, we think, were 
fully submitted to the jury in the instructions that 
were granted by the court below.” 


THE ENGLISH SOLICITOR. 


E have heard the English solicitor described 
asa “lawyer without law,” but accurately 
as this description hits the great mass of London 
solicitors and a large number of the country prac- 
titioners, there is still to be found in the ‘lower 
branch of the profession” a proportion of sound 
and stable advisors, well versed not only in the 
practice but the theory of the law. These men 
mostly congregate in the country towns and cities 
of the second class, and have a family practice 
composed entirely of conveyancing, varied with an 
occasional heavy suit. Removed from easy access 
to counsel, they have formed habits of independent 
thought and study, and are undoubtedly the most 
learned, though the least obtrusive section of their 
guild. 

The London solicitor or his brother of the large 
provincial cities is quite another species. Com- 
pelled by dire necessity, as an articled clerk, to 
‘‘eram ” some few law books prior to his “final,” 
he dates his emancipation from the day when he 
received his certificate, and has since thrown books, 
like physic, to the dogs. He 1s purely and wholly 
aman of business, and pays his counsel for law 
exactly as he pays his clerks for copying. If ever, 
by chance, he finds himself cornered and compelled 





to give a legal opinion offhand, he remembers that 
good sense is generally good law, and following 
this rule he seldom errs. But though his legal 
resources may not be great, his knowledge of the 
commercial world and its ways is surprising. The 
promoter and the stockbroker understand the stock 
exchange, the merchant knows the secrets of trade, 
the banker feels the pulse of capital, but the solici- 
tor, like Lord Bacon, takes all knowledge for his 
province, and will give you points on any subject 
you like, from mines to horse-racing. 

Another distinct and fast increasing type of 
solicitor is the advocate. In London he has little 
scope, and with a few brilliant exceptions, the 
metropolitan advocates are no credit to their con- 
fraternity, but in the country there is a large class 
of business open to him. The local county courts 
and police courts are the fields where he wins his 
spurs, and many aman has thus formed the nu- 
cleus of a first-rate business. The solicitor who 
goes in for advocacy must of course keep up a lit- 
tle reading, but as a rule, a perusal of the weekly 
notes and of the few professional journals answers 
every purpose. Gradually his name gets known, 
clients flock to him, and bring not only county 
court cases but Supreme Court actions and convey- 
ances. The old stagers who at first regarded him 
as an interloper are compelled to get off their high 
stilts and accept him as their equal. Next he adds 


to his practice the emoluments of some local office 


—a town clerkship, registrarship, or what not. 
Getting older and staider he hands over the advo- 
cacy to his junior or quietly drops it. Long before 
his death he has become one of the institutions of 
the town, knowing and known by every body, and 
when at last he joins the majority the corporation 
will walk behind the hearse, and folk will say, 
“another landmark gone!” The practice he built 
up will support the incompetence of his successor 
for a generation, and the mere stick who forty or 
fifty years hence will be laid by his father’s side 
will have figured for a lifetime as a lawyer in good 
practice upon the merits of his father’s name. Such 
are the slow but sure rewards of professional suc- 
cess in a country where the relations of client and 
attorney often merge into those of lifelong friend- 
ship and esteem. 

No sketch, however hasty, of the English solici- 
tor would be complete without some notice of his 
relations with counsel. The three necessary thorns 
in his life are clients, clerks and counsel, and the 
greatest of these is counsel. The half yearly fee 
lists of his standing junior cut huge cantles out of 
his profits, but these are well earned and cheerfully 
paid. It is against the big men, the haughty 
silken Q. C.’s, that he sometimes feels bitter. He 
has been too often left in the lurch by these digni- 
fied frauds to join in those magniloquent eulogiums 
of the purity, the disinterestedness, the devotion 
to clients, and in short, the general moral grand- 
eur of the English bar, which are so frequently 
pronounced by the members thereof. He re- 
members poor Smith’s case, which he feels cer- 
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tain was lost because the leader was absent, and 
the junior was sulky at his double burden, and he 
has suffered so often in this way that he knows the 
old excuse “detained in another court” cannot 
always be true, but is, like charity, made to cover a 
multitude of sins. Be it remembered that for all 
these shortcomings he is the vicarious sufferer; he 
has to face the wrath and hear the complaints of 
the justly indignant suitor, and we cannot wonder 
that his appreciation of the ‘‘ higher branch of the 
profession” is somewhat modified by these facts. 
Our readers may rest assured that it is as true of 
the English bar as of most other institutions, that 
‘* distance lends enchantment to the view.” 
A. B. M. 


—————_>—__—— 


JURISDICTION OF COURTS OF EQUITY OVER 
WILLS. 


‘HE early exercise of jurisdiction by courts of equity 

over wills with respect to accounts and the mar- 
shaling of assets in the course of administration grew 
out of the defects in the process and powers of the ec- 
clesiastical courts. Com. Dig., ‘‘Chancery,’’ 2 A.1; 3 
BL. Com. 98. 

Although at common law an executor might be com- 
pelled to account before the ordinary or ecclesiastical 
judge, yet there was no power to compel him to prove 
the items of it, or to swear to its truth. 2 BI. 
Com. 494; Bac. Abr., ‘‘ Legacies,’?’ M. 2; Foubl. Eq. 
P. 4, ch. 1,8 1, and notes; Marriot v. Marriot, Str. 
666. And it was held that the statute 21 Henry VIII, 
compelling an inventory of decedent’s effects to be 
made to the ordinary, could only be invoked by a lega- 
tee, and not by acreditor. Hinton v. Parker, 8 Mod. 
168; Catchside v. Ovington, 3 Burr. 1922. Even after 
the statute of distributions (22, 23 Car. 2, ch. 10) there 
was no power in a creditor to falsify an executor’s ac- 
counts, but he was left to his remedy at the common 
law. Before this statute it had been uniformly held 
that an executor was entitled to the personal estate of 
the testator not disposed of by his will. 2 Bl. 
Com. 514; Toker Exec. B. 3, ch. 6, p. 369; see note 
to Jarman on Will, *571 Z., and cases cited. But at 
common law “none could be charged in account but 
as guardian in socage, bailiff or receiver, except in fa- 
vor of merchants, and for advancement of trade, where 
by the lawof merchants one raming himself merchant 
might have an account against another naming him 
merchant and charge him as receiver. 1 Inst. 372, A. 
11, Co. 89 Eq. Cas. Abg’d, 1, p. 5. L 

And in Pettit v. Smith, 1P. Wms. 7, decided in 1695, 
Holt, C. J., said: *‘ Where an executor has an express 
legacy the Court of Chancery looks upon him as trus- 
tee with regard to the surplus, and will make him 
account, although the spiritual court has no such 
power.”’ 

We may therefore regard the origin of this jurisdic- 
tion as being ancillary, intended merely to aid the 
court of original jurisdiction by a more efficient pro- 
cedure. This will appear the more evident when we 
observe, that as the Court of Chancery had no original 
jurisdiction in testamentary matters, it felt itself 
bound to adopt in questions of legacy and the like the 
rules of the ecclesiastical court, which were derived 
from the civillaw. Thus equity will relieve against a 
mistake in the case of a bequest of a chattel interest 
where a grant of land, or even a devise, would have 
been void. Per Lord Macclesfield in Beawmont v. Fell, 
2 P. Wms. 142; see Pettit v. Smith, ut supra; also Lady 





Gainsborough’s case, 2 Vern. 252. It would of course 
have been extremely inconvenient to have had two dis- 
tinct sets of rules applicable to the same subject in 
two courts having concurrent jurisdiction. It thus re- 
sults, that while with r t to legacies charged on 
land, courts of equity follow the rules of the common 
law as to their interpretation and validity, yet with 
respect to purely personal legacies, as excepted from 
the seventh section of the statute of frauds, courts of 
equity came to implicitly follow the civil law, as acted 
on in the spiritual courts. Story Eq., § 602, notes 3, 4, 
5, § 1067, notes a & b; 2 Foubl. Eq. B. 4, pt. 1, § 4, and 
notes; Fearne Conting. Rem. 471, 472; Crooke v. De 
Vandes, 9 Ves. 197; Lyon v. Mitchell, 1 Mad. 486; Ex 
parte Wynch, 5 de G. M. & G. 188, where all the cases 
are collected. Thus a different construction has been 
given to the same words as applied to real and personal 
estates in the same will. Forth v. Chapman, 1 P. Wms. 
667; 1 Jarman Wills, 165-167, 755; Perry Trusts, § 359; 
1 Roper Leg. 478; Story Eq., §§ 179, 646. 

So it was held that in the construction of the statute 
of distributions the civil law is tobe therule. Mentney 
v. Petty, Preced. in Ch. 593; Carter v. Crowley, Lord 
Raym.; Milner v. Milner, 1 Ves. Sr. 106; Hurst 
v. Beach, 5 Mad. 360; Campbell v. French,3 Ves. 
Jr. 332; see 1 Spence, ‘‘ The Equitable Jurisdiction of 
the Court of Chancery,” 539, pote f. And in Twaites 
v. Smith, 1 P. Wms. 10, it was doubted whether a fe- 
male was a competent witness to a will of personal es- 
tate since she was not so by the civil law. The impor- 
tance, even at the present day, of this consideration 
of the history of early equity jurisdiction over wills is 
obvious from a consideration of the case of Hogan v. 
Curtin, 88 N. Y. 173, where will be found contrasted 
the effect of Jegacies upon conditions in restraint of 
marriage without consent,when charged upon land, as 
compared with such legacies charged upon the person- 
alty, a question depending for solution entirely upon 
ecclesiastical law and polity as opposed to that of the 
common law. See also Story Kq., § 288. 

Since in general, both in England courts of probate 
(by the wills act, 1 Vict., ch. 26; 20 & 21 id., ch. 77), and 
in the United States surrogates’ or orphans’ courts, 
whose jurisdiction is essentially derived from that of 
the ecclesiastical courts (see 1 Dayton Surr. 24, 188; 
also the very learned opinion of Daly, C. J., in the 
Matter of Brick’s Estate, 15 Abb. N. C. 12) are atthe 
present day given ample powers in all matters of ad- 
ministration (2 Rev. Stat. 102, §14; Code Civ. Proc., § 
2481, 2717, etc.), few occasions arise for the interposi- 
tion of courts of equity in these respects, though un- 
doubtedly the jurisdiction still exists (Lewin Trusts, 
526, 694, 697; Sugd. Pow. [8th ed.], 50; 2 Story Kq., § 
1061; People v. Norton, 9 N. Y. 176; De Peyster v. 
Clendinning, 8 Paige, 310; -Vanice v. Manice, 43 N. Y. 
365), but the interposition of the court rests in discre- 
tion, and it should not interfere with the Surrogate’s 
Court unless there is shown some good cause for doing 
so. VanMater v.Sickler,1 Stockt. 485; Clarke v.Johnson, 
2 id. 287; Tichborne v. Tichborne, L. R., 2 P. & D. 41; 
Chipman v. Montgomery, 63 N. Y. 230. In a few early 
cases courts of equity assumed to set aside wills pro- 
cured by fraud (Maundy v. Maundy, 1 Ch. Rep. 66; 
temp. Ch. 1,3; Welby v.Thornagh. Pr.Ch.123; Goss v. 
Tracey, 1 P. Wms. 287; 2 Vern. 700; Herbert v. Lowns, 
1 Ch. Rep. 665; Ch. 1, 14), but it is now well settled 
that they will not interfere, but that courts of com- 
mon law have exclusive jurisdiction, nor will a court 
of equity interfere to set aside the judgment or pro- 
bate of a will procured by fraud. The leading case is 
Bransby v. Kerridge, 3 Brown Parl. Cas. decided in 
1728; the subject is also discussed very fully in the 
Duchess of Kingston’s case, 20 How. St. Tr. 398. See 
also Webb v. Claverden, 2 Atk. 424; Allen v. Mac Pher- 
son, 1 Phil. R. 133. See the remarks of McLean, J., in 
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Gaines v. Chew, 2 How. 619, cited in the case of 
Broderick’s Will, 21 Wall. 504. 

In the latter case Bradley, J., remarked that the de- 
cree of a Probate Court admitting a will was in the na- 
ture of a judgment in rem, and would be conclusive in 
gill courts, between all parties, on all occasions, and to 
all intents and purposes. The Duchess cf Kingston’s 
case, ut supra, 411, 514; 8. C., 1 Sm. Lead. Cas. 446, 448. 
That the probate of a will of personal estate by the sur- 
rogate is conclusive unless reversed on appeal or re- 
voked by himself, and cannot be attacked collaterally 
for irregularities, see Wetmore v. Parker, 52 N. Y. 
456; 2 Seld. 190; Redf. Wills, p. 47, pt. 5. 

The distinction between the effect of probate of 
wills of real estate and of personalty is well consid- 
ered in the Kellum will case, 50 N. Y. 298. Equity 
will however interfere if a will has been prevented 
from being made by fraud, ora fraud has been prac- 
ticed upon a legatee, e. g., if a name is inserted fraud- 
ulently in a will, or its revocation is procured by fraud 
ora gift is made to executors in such a way as to raise 
an implied trust for relations, or where a legatee prom- 
ises the testator that he will hand over the legacy to a 
third person (Kennett v. Abbott, 4 Ves. 802; Marrioit, 
Marriott, Str. 666, cited and approved by Lord Cotten- 
ham in Allen v. Mac Pherson, 1 Phil. R. 144, and also 
in Gil. Uses, 203, 209; Traver v. Traver,9 Pet. 180; 7 
Sim. 644; 1 Watts, 163; Williams v. Fitch, 18 N. Y. 
546; Hayden v. Denstow, 27 Conn. 335), and perhaps 
also in the case ofa mutual will. See Lord Walpole v. 
Lord Orford, 3 Ves. 402; Ex parte Day, 1 Bradf. Surr. 
R. 476; Dayton Sur. 53, note Zand cases there cited. 
It has been held in some States that a will cannot be 
acted upon in a court of equity, though lost, destroyed 
or suppressed until it is first proved in a Probate 
Court. Morningstar v. Selby, 15 Ohio, 345; Mears v. 
Mears, 15 Ohio St. 90. Compare Gaines v. Chew, 2 
How. 345; Gaines v. Hennen, 24 id. 553, and 
Mead vy. Langdon, cited by Redfield, J., in Adams v. 
Adams, 22 Vt. 50; Brown v. Jdley, 6 Paige, 46; see 2 
Rev. Stat. 67, § 63. The divergent views taken by the 
various States depend upon the language of their stat- 
utes; thus in Vermont (22 Vt. 50), Ohio (15 Ohio, 345), 
California (20 Cal. 233), it is held that the jurisdiction 
of probate courts is exclusive over the settlement of 
estates, while the New York cases (Seymour v. Sey- 
mour, 4 Johns. Ch. 409; Curtiss v. Stillwell, 32 Barb. 
354; Sipperly v. Baucus, 24 N. Y. 48; Tucker v. Tucker, 
4 Keyes, 136; Stillwell v. Carpenter, 59N. Y. 425; Bevan 
v. Cooper, 72 id. 327; Boughton v. Flint, 74 id. 477; 
Carman v. Cowles, 2 Redf. 419; Bailey v. Stew- 
art, id. 224) limit their jurisdiction to that 
conferred by statute, deny them any general 
equity powers, and hold that where an exec- 
utor refuses payment of a legacy upon the resid- 
uary estate in his hands, the surrogate’s jurisdiction 
ceases, or has not attached, and that he bas no power 
to pass upon or determine a disputed claim (see Hurl- 
but v. Durant, 88 N. Y. 216), but it seems a surrogate 
has jurisdiction to pass upon the construction of a wil] 
where the right to a legacy depends upon a question 
of construction, which must be determined before a 
decree of distribution can be made. Riggs v. Cragg 
89 N. Y. 492. In New Jersey (1 Stockt. 485; 2 id. 287) 
the Court of Chancery inclines to the view that juris- 
diction is concurrent, but discretionary. In England 
however when a matter of administration of an estate 
once comes into the courts of equity, it draws the 
whole administration into that court, and the final 
settlement is made there. 

The validity of wills of real estate can be tried in the 
courts of common law, either in an action of eject- 
ment, or on an issue of devisavit vel non, or in Code 
States inthe corresponding actions, so often as the 





title to the land comes into controversy, and all ques- 
tions as to factum of the will are thus put in issue. 
but if there were shown to be an obstruction to the 
legal remedy as to any part of the real estate involved, 
or if parties submit themselves to the jurisdiction of 
the court without objection, a court of equity can ad- 
judicate upon the question of the validity of a will of 
real estate, and in a pruper case would grant an in- 
junction restraining an action at lawas toany of the 
realestate embraced in the will, and this both upon 
general principles as well as to prevent a multiplicity 
of suits Brady v. McCosker, 1 Comst. 214; Clarke v. 
Sawyer, 2 id. 498; Pemberton v. Pemberton, 13 Ves. — ; 
3 Merivale, 172; 1 Wheat. 197. But it is well settled 
that equity jurisdiction does not extend toa mere ju- 
dicial construction of a will (Onderdonk v. Mott, 34 
Barb. 106; Bowers v. Smith, 10 Paige, 193); and where 
one takes under a will a purely legal estate discon- 
nected with any trust, the decision of all legal ques- 
tions in regard to it belong exclusively to courts of 
law. Walrath v. Handy, 24 How. Pr. 356. Heirs-at- 
law, merely as such, have no right to institute a suit 
in equity for construction. Bowers v. Smith,ut supra'; 
Post v. Hover, 33 N. Y. 602. Nor will equity entertain 
an action to establish a will against an heir at law at the 
suit of a mere legal devisee not charged with any duty 
or trust under the will. Colcleugh v. Boyse,6 H. L 
Cas. 1, affirming 2 de G. MacN. & G. 817; 2 Story Eq, 
Jur., §1447; Jackson v. Rumsay, 3 J. Cas. 234; Morris 
v. Keyes, 1 Hill, 542; Vanderpoel v. Van Volkenby, 6 
N. Y. 199. The jurisdiction of courts of equity over 
wills may thus be said to be incidental to their inherent 
and exclusive jurisdiction over trusts. There'must either 
be an inadequate remedy at law, or an actual litigation 
with respects to matters which are peculiarly cogniza- 
ble in equity. Chipman v. Montgomery, 63 N. Y. 230; 
Bailey v. Briggs, 56 id. 407; Monarque v. Monarque, 80 
id. 826. Though creditors merely as such cannot in- 
voke equity to compel executors to pay their debts on 
the theory that these are equitable liens on the estate, 
they can do so if necessary for an account and discov- 
ery of assets on the theory of a trust in the executor 
to pay debts (McKayv. Green, 3 J. Ch. 58; Ball v. 
Harris, 4 My]. & Cr. 267) but it was held in Dill v. 
Wisner, 88 N. Y. 153, that where debts were made a 
charge upon land no trust in favor of creditors was 
thus imposed on the executors, authorizing them to 
bring an action for construction, but the land in the 
hands of the heirs was chargeable in equity with the 
trust in favor of the creditors. In such a case even 
the surrogate has no power to orderasale until the 
creditor has exhausted his remedy under the charge. 
In ve Fox, 52 N. Y. 530; 2 Rev. Stat. 102, § 14; Code 
Civ. Pro., § 2749. 

We may now consider the language from which a 
valid express trust in favor of legatees may be inferred. 
In Hillv. Bishop of London, 1 Atk. 618, Lord Hard- 
wicke said that a trust might be created without that 
word if such an intention can be collected from the 
whole will (Lewin Trusts, 5 Eng. ed. 120), and a trust 
has been held not to be created, though such a word 
was used, on a consideration of the entire instrument. 
Hughes v. Evans, 13 Sim. 496. Williams v. Roberts, 4 
Jur. N. Y. 18,27; L. J., ch. 177; Dillaye v. Greenough, 
45 N. Y. 488; Wetmore v. Parker, 52 id. 459; note to 
1 Jarman Wills, *565. 

Three “ certainties ’’ (Co. Litt. 380 a, & 5 Co. 121) 
must concur in the creation of a trust. First. The 
words must be employed in an imperative sense, 
thought they need not be wordsof command. The 
use of precatory or recommendatory words in this con- 
nection is of great antiquity, and originally grew up 
in Rome through attempts to evade the Voconian law 
(enacted A. U. C. 584), which abolished female succes- 
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sion and limited the inheritance of a woman to one 
hundred thousand sesterces. Originally the testator 
could only entreat, but after the establishment of the 
Praetor fidei commissarius (by Augustus) he could im- 
pose by positive words a trust in favor of the cestué 
que trust. But the useof words of entreaty still con- 
tinued, and in the time of Justinian the forms of ex- 
pression were “ peto,”’ ‘‘ rogo,”’ ‘‘ volo,’”’ ‘‘mando,”’ or 
“fidei tuae committo,” as to which Justinian says, 
“ quae perinde singula firma sunt atque si omnia in 
unum congesta sunt.’’ 2 Inst. 24, 8. Justinian or- 
dained that where the intention of the testator was 
clear they should all be equally effectual. Milman’s 
Gibbon v. ch. xliv, 308, 310; Montesquieu Esprit des 
Lois 1. xxxii; Gaius Inst. 1. ii, title ii—viii, pp. 91-144. 
Justinian, |. ii, title x—xxv; Theophilus, pp. 328-514. 
See vols. 28-39 Pandects. Sheldon Amos’ ‘‘System- 
atic view of the Science of Jurisprudence,”’ 320. 

These expressions are constantly referred to in chan- 
cery courts to this day as guides to similar questions. 
See Knight v. Knight, 3 Beav. 161, where it was held 
that “confiding in the approved honour and integrity 
of my family,” and ‘“‘I trust to the liberality of my 
successors to reward,’’ were not sufficiently clear to 
make the words of trust imperative. Compare Cary v. 
Cary, 2 Sch. & Lef. 189; Eade v. Eade, 5 Mad. 118; 
Harding v. Glyn, 1 Atk. 489; Foley v. Parry, 5 Sim. 
138; Hinaman v. Poynder, id. 546. In these last cases 
the following words were held sufficient: ‘* Request,”’ 
“desire,” “‘my particular wish and request,” ‘my 
last wish,”’ ‘“‘recommend;’’ but see Van Duyne v. 
Van Duyne, 1 McCart. 397; 15 N. J. Eq., where it is 
said that the present disposition of the courts it rather 
to limit than to extend the doctrine, and a distinction 
is taken between such words used toward executors 
where they would be imperative, aud toward devisees 
or legatees where they would not be. Seealso Manice 
v. Manice, 43 N. Y. 388; Warner v. Bates, 98 Mass. 274. 
The cases are collected in note to Harding v. Glyn, 
vol. 2, pt. 2, Lead. Cas. in Eq. (Am. ed.) p. 1859. 

Second. The subject of the recommendation or wish 
must be certain; it must be manifested and proved in 
writing, and its terms and conditions must sufficiently 
appear so that the court may not be called upon to ex- 
ecute the trust in a manner different from that in- 
tended. Steere v. Steere, 5J.C. R. 1; Abeel v. Rad. 
cliffe, 13 J. R. 297; Dillaye v. Greenough, 45 N. Y. 445; 
Manice v. Manice, 43 id. 370; Knox v. Jones, 47 id. 389; 
Beekman v. Bonsor, 23 id. 298. 

Third. The objects or persons intended to have the 
benefit of the recommendation or wish must be cer- 
tain. 

A cestui que trust need not be described by name; 
any designation by which he may be identified is 
enough (*‘id certum est quod certum reddi potest’’), as 
e. g., & person who shall officiate as minister of a cer- 
tain church who might be a different individual every 
year. The legatee need not be ascertained at the tes- 
tator’s death; it will be enough if he can be deter- 
mined when his right to receive it accrues. Stubbs v. 
Sargon, 2 Keen. 255, affirmed 3 M. & C. 507; Holmes v. 
Mead, 52.N. Y. 343, and cases cited. Since it is an in- 
variable rule that a court of equity will never attempt 
the exercise of discretion fora party, it follows that 
though the defective execution of a power may be 
aided, its non-execution will not be (unless in the case 
of a power in trust sincethe R. S.), but in the former 
éase the “three certainties’’ must here likewise con- 
cur. See Beekman v. Bonsor, ut sup. Though as we 
have seen a court of equity in general has no jurisdic- 
tion over a will unless it contains a trust express or 
implied, yet a will might, while not creating a trust, 
still be proof in writing of one already created,and ex- 
isting at the time of the execution of a will. But if 





the validity of such a trust depended on the effect of 
the will in transferring the title to the property, the 
will could not be used in evidence unless it were valid 
as a will and executed according to the statute. Alter’s 
Appeal, 67 Penn. St. 344; Anding v. Davis, 38 Miss. 574; 
1 Perry on Trusts, § 90. See the remarks of Lord 
Loughborough in Habergham v. Vincent,2 Ves. Jr. 
209; Dewin on Trusts, 66 (2 Am. ed.); Addington v. 
Cann, 3 Atk. 151; seealso In the, Goods of the Countess 
of Durham, 3 Curteis, 57. 

The doctrine of equitable conversion (‘‘equity re- 
gards that as done which ought to be done’’) as ap- 
plicable to testamentary dispositions will be found 
well illustrated in 23 N. Y. 69; 43 id. 424; 52id. 47. In 
such cases where the bequests are in money, the prop- 
erty sufficient to pay them is to be deemed converted 
into personalty, and questions respecting devises of 
real estate do not occur. The cy-pres doctrine of the 
English chancery courts is now considered to be no 
part of the equity powers of American courts, the 
view being taken that it was exercised in England by 
the chancellor by virtue of the royal prerogative, un- 
der the sign manual merely as representing the sov- 
ereign as parens patric. Although evidence dehors the 
will is not admissible to vary or control its terms, yet 
itis permitted to be introduced to explain a latent 
ambiguity, since as the intention in a will prevails 
over the words, acourt of equity has jurisdiction to 
correct them when they either are evident on the face 
of the will or appear ona proper construction of the 
terms employed. 

But such a mistake must be clear,or in the case of an 
omission be clearly deducible from an examination of 
the structure and scope of the will considered as an 
entirety. So mistakes in computing legacies have been 
rectified in equity, and errors in naming or describing 
legatees, or clear errors in descriptions of property in- 
tended to be bequeathed. 

Mistakes of fact will be corrected; as if a testator 
revokes a legacy to A., stating asareason that he is 
dead when in fact he is living. Buta mistake of law 
in general will not be; as where a woman gave a legacy 
to aman describing him as her husband, and asa 
question of lawthe marriage was void, he havinga 
former wife still living. In such a case the bequest has 
been declared void. 

However cases may arise where a similar question 
may be regarded as one of fact, as where it depended 
on an honest belief by both parties that the busband 
of the woman was dead,based‘upon reasonable inquiry 
though he was in fact living. Pitts will case, 5 
Jur. (N. S.) 235. 

But the American courts of equity have never gone 
to the same extent as those of England in correcting 
these alleged mistakes, and undoubtedly many of the 
celebrated cases of this kind reported in the books 
would not be followed in American courts. On this 
subject Mr. Justice Story well remarks that “the ex- 
tent to which English equity courts have sometimes 
carried this branch of their remedial powers has more 
the appearance of making men’s wills as they probably 
would do if now alive, than carrying them into effect 
as they were in fact made.” Story Eq., § 180. The 
jurisdiction of courts of equity over legacies grows 
out of their general jurisdiction over trusts. The 
limits of our space will not allow of any extended con- 
sideration of this branch of our subject. Much that 
has been said in respect to trusts is of course equally 
applicable here. An executor quoad legatees is a trus- 
tee, and acourt of equity can therefore enforce the 
payment of a legacy, if there are sufficient assets, with- 
out regard to the assent of the executor. Code Civ. 
Pro., § 1819; see Bevan v. Cooper, 7 Hun, 117; 8. C., 72 
N. Y. 317, overruling Am. Bib. Soc. v. Hebard, 51 Barb. 
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552;8. C., 41 N. Y. 619; Hurlbut v. Durant, 88 id. 216. 
When legacies are charged upon land, the rules of the 
common law govern them, though no action at law 
can be sustained to enforce them, the remedy being 
entirely in equity. 

As we have seen when legacies are of personalty, the 
rules governing them are derived from the civil law 
from the fact that these legacies were properly cogniz- 
able inthe ecclesiastical court. The distinction is 
plainly indicated when bequests are in terms imme- 
diate, and only the payment is postponed. 

When the legacy is payable out of personal estate 
the legacy vests immediately, but in the case of lega- 
cies charged on real estate this is not the case, because 
courts of equity in England, from motives of public 
policy, desired to protect the interest of the heirs at 
law. 

We have left ourselves no space in which to discuss 
the various classes into which legacies are divided, nor 
to speak of the marshalling of assets out of which to 
pay them. 

It will be sufficient tosay here, on the latter subject 
that the leading rule is that the personalty is the 
proper fund for the payment of legacies, even though 
they are charged on real estate, provided the personal 
estate is not in express terms exonerated. Code Civ. 
Pro., § 1859. It is said in such a case that the realty is 
charged in aid, and not in exoneration of the person- 
alty. The leading case is the Duke of Chandos v. Tal- 
bot, 2 P. Wm. 601, 613, and notes. When the personal 
estate is so applied, it is governed by the rules as to 
legacies charged exclusively on personalty, and when 
the real estate must be used the case will be subject to 
the same rules pro tanto, as if the legacies had been 
exclusively charged on the realty. The following cases 
are well worthy of perusal by the student, desirous of 
gaining a comprehensive view of the American doc- 
trine of the law of charitable uses: Beekman v. Bon- 
sor, 23 N. Y. 298; Bascom v. Albertson, 34 id. 584; 
Holmes v. Mead, 52 id. 343; Wetmore v. Parker, id. 459; 
Vidal v. Girad’s Fxrs., 2 How. 127; Fontain v. 
Ravenel, 17 id. 392. The dissenting opinion of Daniel, 
J., in this latter case, is well worthy of attention. We 
consider it contains the real ground for the decision. 
With the above cases compare the English case of Jn- 
corporated Soc. v. Richards, 1 Drury & W. 258, 336, 
where Lord Sugden held that equity in England had 
an inherent jurisdiction in cases of charity, independ- 
ently of and anterior to 43 Eliz. The mort- 
main policy of New York State is contained in each 
charter creating a charitable corporation. Though the 
amount of property it may take is restricted, its 
ownership is absolute. Wetmore v. Parker, ut sup. 

The investigation of the development of equity jur- 
isdiction asthe occasions for its exercise have en- 
larged its scope, illustrates more completely than any 
other department of legal study, the intimate connec- 
tion which exists between the philosophy of law and the 
philosophy of history. We thus see developing in the 
adjudications of national law, the historical growth of 
the national conscience under the influence of an ever 
increasing complexity of the phenomena of the social 
organism. 

Avueustus A. LEVEY. 
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MASTER AND SERVANT--INJURED BRAKEMAN 
—CONDUCTOR EMPLOYING SURGEON. 


SUPREME COURT OF INDIANA, NOV. 25, 1884. 


TERRE Havre, ETC., R. Co. v. MCMuRRAY.* 
A brakeman on defendant's road had his foot crushed in such 
a manner as to call for the immediate attention of a sur- 


*To appear in 98 Ind. Reports, 358. 








geon. The conductor of the train, no superior officer of 


the company being present, requested the plaintiff to ren- 
der such professional aid as was needed, and told him the 
company would pay him. Held,that the company was 
liable. 


oe opinion states the facts. 


ExuioTt, J. The facts in this case are simple, and 
lie within a narrow compass, but the questions of law 
are important and difficult. 

Frankfort is a way station on the line of appellant’s 
road, distant many miles from the principal offices of 
the company and from the residences of its chief offi- 
cers. At this station, at one o’clock of the morning of 
July 2, 1881, Thomas Coon, a brakeman in the service 
of the appellant, had his foot crushed between the 
wheel of a car of the train on which he was employed 
as a brakeman and a rail of the track. The injury was 
such as demanded immediate surgical attention. The 
conductor of the train requested the appellee, who was 
a surgeon, residing in the town of Frankfort, to ren- 
der the injured man professional aid, and informed 
the appellee that the company would pay him for his 
services. At the time the accident happened, and at 
the time the surgeon was employed, there was 
no officer superior to the conductor at the town of 
Frankfort. There was at the station a resident agent 
who had full knowledge of the injury to Coon, and of 
appellee’s employment. This agent was in telegraphic 
communication with the principal officers of the com- 
pany, but did not communicate with them. The trial 
court held the appellant liable for the reasonable value 
of the services rendered by the appellee, and awarded 
him $100. 

In ordinary cases a conductor or other subordinate 
agent has no authority to employ surgical assistance 
for a servant of the corporation who receives an in- 
jury or becomes ill. We do not doubt that the gen- 
eral rule is that a conductor has no authority to 
make contracts with surgeons, and if this principle 
governs all cases the discussion is at an end; but we 
do not think it does rule every case, for there may be 
cases so strongly marked as to constitute a class in 
themselves, and one governed by a different rule. 

The authority of an agent is to be determined from 
the facts of the particular case. Facts may exist 
which will greatly broaden or greatly lessen an agent’s 
authority. A conductor’s authority in the presence of 
a superior agent may dwindle into insignificance; 
while in the absence of a superior it may become 
broad and comprehensive. An emergency may arise 
which will require the corporation to act instantly, 
and if the conductor is the only agent present, and the 
emergency is urgent, he must act for the corporation, 
and if he acts at all, his acts are of just as much force 
as that’of the highest officer of the corporation. In'this 
instance the conductor was the highest officer on the 
ground; he was the sole representative of the corpora- 
tion; he it was upon whom devolved the duty of rep- 
resenting the corporation in matters connected within 
the general line of his duty in the sudden emergency 
which arose out of the injury to the fellow servant im- 
mediately under his control; either he, as the supe- 
rior agent of the company, must in such cases be its 
representative, or it has none. There are cases where 
the conductor is the only representative of the corpo- 
ration thatin the emergency it can possibly have. 
There are cases where the train is distant from the 
supervision of superior officers where the conductor 
must act, and act for the company, and where for the 
time, and under the exigencies of the occasion, he is 
its sole representative, and if he be its only represen- 
tative, he must, for the time and the exigency, be its 
highest representative. 
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Simple examples will prove this to be true. Suppose, 
for illustration, that a train is brought to a halt by the 
breaking of a bolt, and that near by isa mechanic who 
can repair the broken bolt and enable the train to pro- 
ceed onits way, may not the conductor employ the 
mechanic? Again, suppose a bridge is discovered to 
be unsafe, and that there are timbers at a neighboring 
mill which will make it safe, may not the conductor, 
in behalf of his principal, employ men to haul the tim- 
ber to the bridge? Once more, suppose the engineer 
of a locomotive to be disabled, and that it is necessary 
at once to move the train to avoid danger, and there 
is near by « competent engineer, may not the conduc- 
toremploy him to take the train out of danger? In 
these examples we mean to include, as a silent factor, 
the fact that there is an emergency, allowing no time 
for communicating with superior officers, and requir. 
ing immediate action. If it be true that there are 
cases of pressing emergency where the conductor is on 
the special occasion the highest representative of the 
company, then it must be true that he may do, in the 
emergency, what the chief officer, if present, might do. 
If the conductor is the only agent who can represent 
the company, then it is inconceivable that he should, 
for the purposes of the emergency, and during its ex- 
istence, be other than the highest officer. The posi- 
tion arises with the emergency, and ends with it. The 
authority incident to the position is such, and such 
only, as the emergency imperatively creates. 

Assuming, a8 we may justly do, that there are occa- 
sions when the exigency is so great, and the necessity 
so pressing, that the conductor stands temporarily as 
the representative of the company, with authority ade- 
quate to the urgent and immediate demands of the 
occasion, we inquire what is such an emergency as will 
clothe him with this authority and put him in the posi- 
tion designated. 

Suppose that a locomotive is overturned upon its en- 
gineer, and he isin immediate danger of great bodily 
harm, wou[d it not be competent for the conductor to 
hire a derrick, or a lifting apparatus, if one were near 
at hand, to lift the locomotive from the body of the 
engineer? Surely some one owes a duty to aman im- 
perilled as an engineer would be inthe case supposed, 
to release him from peril, and is there any one upon 
whom this duty can be so justly put as upon his em- 
ployer? The man must, in the case supposed, have as- 
sistance, and do not the plainest principles of justice 
require that the primary duty of yielding assistance 
should devolve upon the employer rathor than on 
strangers? An employer does not stand to his ser- 
vants as a stranger; he owes them a duty. The 
cases all agree that some duty is owing from the mas- 
ter to the servant, but no case that we have been able 
to find defines the limits of this duty. Granting the 
existence of this general duty, and no one will deny 
that such aduty does exist, the inquiry is as to its 
character and extent. 

Suppose the axle of a car to break because of a de- 
fect, and a brakeman’s leg to be mangled by the de- 
railment consequent upon the breaking of the axle, 
and that he isin imminent danger of bleeding to death 
unless surgical aid is summoned at once, and suppose 
the accident to occur at a point where there is no sta- 
tion, and when no officer superior to the conductor is 
present, would not the conductor have authority to 
callasurgeon? Is there not a duty to the mangled 
man that some one must discharge? And if there be 
such a duty, who owes it, the employer ora stranger? 
Humanity and justice unite in affirming that some one 
owes him this duty, since to assert the contrary -is to 
affirm that upon no one rests the duty of calling aid 
that may save life. 

If we concede the existence of this general duty, 
then the further search is for the one who in justice 





owes the duty, and surely, where the question comes 
between the employer and a stranger, the just rule 
must be that it rests upon the former. 

Authorities upon the question we are discussing are 
far from abundant. In the case of Marquette, etc., R. 
Co. v. Taft, 28 Mich. 289, a laborer in the service of the 
company was struck and injured by one of its trains, 
and the yardmaster and the superintendent employed 
a surgeon, and the court divided on the question of the 
company’s liability, Graves and Campbell, JJ., deny- 
ing its liability, and Cooley, J., and Christiancy, C. J.. 
affirming that it was liable to the surgeon. One opin- 
ion was written by Graves, J., and proceeds on the 
broad ground that no officer of the company could bind 
it to pay for surgical services rendered an employee. 
The case is however distinguishable from the present, 
even upon the theory adopted in the opinion of Judge 
Graves, for in this case there was an immediate neces- 
sity for surgical aid, while in the one cited there is not 
shown to have been any such necessity. Judge Cooley's 
opinion is a model of judicial reasoning, and forcibly 
maintains the duty of railway companies to provide 
surgical aid for its servants in cases of accidents inci- 
dent totheir employment. In one place he says: ‘We 
think it their duty to have some officer or agent at all 
times competent to exercise a discretionary authority 
in such cases, and that on grounds of public policy 
they should not be suffered to do otherwise.””’ At an- 
other place he says: ** We shall not stop to prove that 
there is astrong moral obligation resting upon any 
one engaged in a dangerous business, to do what may 
be immediately necessary to save life or prevent an in- 
jury becoming irreparable, when an accident happens 
to a person in his employ. We shall assume this to be 
too obvious to require argument.’’ Another extract 
from this opinion, strongly applicable, is this: ‘‘ There 
can be no doubt that it is within the scope of some- 
body’semployment fora railway company to cause a 
beast which is injured in carriage or run over at a 
crossing to be picked up, and have the attention proper 
and suitable to its case; and if no one is authorized to 
do as much for the faithful servant of the company 
who is in like manner injured, but all persons in its 
service are impliedly furbidden to incur on its behalf 
any expense beyond what may be necessary to remove 
him out of the way of their trains and machinery— 
even to convey him to his house, or to save his life by 
binding up a threatening wound—then if such is the 
law, the courts must not hesitate to apply it, even 
though it be impossible to avoid feeling that it ought 
not to be the law, and that no business of this exten- 
sive and hazardous nature ought to be suffered to be 
carried on with no one for the major part of the time 
empowered to recognize and perform a duty which, at 
least ou moral grounds, is so obvious and imperative. 
But we do not think such is the law.” 

Inthe case of Northern Central Ry. Co. v. State, 29 
Md. 420, it was held that it is the duty of agents in 
charge of a railroad train to take care of one injured 
by acollision, and to do it with a proper regard for 
his safety and the laws of humanity. 

It was held in Walker v. Great Western Ry. Co., L. 
R., 2 Exch. 228, that the general manager of the com- 
pany had authority to employ a surgeon for a servant 
injured in the company’s service. Chief Baron Kelly, 
in the course of the argument, inquired: ‘‘ Must a 
board be convened before a man who has both his legs 
broken can have medical assistance?’’ See 36 L. J. 
(C. L.) 123. 

In Swazey v. Union Manuf. Co., 42 Conn. 556, the 
court held that the business manager of a manufactur- 
ing corporation had authority to employ surgical aid 
for a lad who had received an injury in its service. 

In Atlantic, etc., R. Co. v. Reisner, 18 Kans. 458, the 
holding was that the general agent of a railroad com- 
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pany was authorized toemploy a surgeon to attend one 
of the brakemen injured while in the service of the 
company. The court said in the course of the opin-~ 
ion: ‘‘In other words, the general agent of the com- 
pany is virtually the conporation itself.’’ This is nec- 
essarily true in cases where the agent is required to act 
for the corporation, and is also true where the agent 
who acts is the highest agent of the corporation pres- 
ent, although he may not be the general agent of the 
corporation. A corporation can act,and can be present 
only by its agent, and when it must act and must be 
present at a particular time and place, then it is pres- 
ent, and does act, through the highest agent who is on 
the ground. If the agent represents the corporation 
by authority, then so far as he represents it in the par- 
ticular matter, he is in law the corporation, for through 
him it is present and acting. If then the conductor is 
the highest agent on the ground, and the corporation 
must and does act, his act is just as much that of the 
corporation in the particular instance, and circum. 
scribed by the exigencies of the special occasion, as 
though he were much higher in authority. 

The ruling in Atchison, etc., R. Co. v. Reecher, 24 
Kans. 228, is that the general superintendent of a rail- 
road company has authority to employ a surgeon to 
attend a man injured while in its service. 

The cases of Toledo, etc., R. Co. v. Rodrigues, 47 Ml. 
188; Toledo, ete., R. Co. v. Prince, 50 id. 26; Indian- 
apolis, etc., R. Co. v. Morris, 67 id. 295; Cairo, etc., R. 
Co. v. Mahoney, 82 id. 73, cited and relied on by the 
appellant, all recognize the doctrine that the superin- 
tendent or general agent has authority to employ a 
surgeon to treat a servant who has been injured. If 
we are right in our conclusion that an emergency may 
arise which will constitute a conductor, for the time 
and the emergency, the chief officer of the corporation 
present, them these cases are strongly in support of our 
position that he may in cases of urgent necessity bind 
the corporation by contracting with a surgeon. For 
once it is conceded that the officer having aright to 
represent the company is the company, it evidently 
follows that his contract is that of the corporation. 
These cases do deny however in general terms the au- 
thority of a station agent or conductor to employ a 
surgeon, but they affirm that if the superintendent 
has notice of the services rendered by the surgeon, 
and does not disavow the agent's acts, the company 
willbe bound. Itisto be noted thatin all of these 
cases the company was held liable on the ground of 
ratification by the superintendent, and there was 
really no decision of any other question than that a 
failure of the superintendent to disavow the contract 
of the conductor or station agent rendered the com- 
pany liable. There was no discussion of the authority 
of a conductor in cases of immediate and urgent neces- 
sity. The reasoning of the court in these cases strongly 
indicates that the act of the superior officer, whoever 
he may be, on the occasion and under the emergency, 
would be deemed the act of the corporation which he 
assumes torepresent. In the last of these cases it is 
said: ‘‘ While a railroad company is under no legal 
obligation to furnish an employee who may receive in- 
juries while in the service of the company, with medi- 
cal attendance, yet where a day laborer has by an un- 
foreseen accident been rendered helpless when labor- 
ing to advance the prosperity and the success of the 
company, honesty and fair dealing would seem to de- 
mand that it should furnish medical assistance.”’ If 
it be conceded that honesty and fair dealing require 
that medical assistance should be furnished, then the 
law requires it, for the law always demands honesty 
and fair dealing. It would be a cruel reproach to the 
law, and one not merited, to declare that it denied to 
an injured man what honesty and fair dealing re- 
quire. 








If it should appear that a man had been denied what 
honesty and fair dealing required of his master, and 
death should result, it would seem clear on every prin- 
ciple of justice, that the master would be responsible 
for the servant’s death. Of course this duty could not 
rest upon the master in ordinary cases, but should 
rest upon him in extraordinary cases, where immedi- 
ate medical assistance is imperatively demanded. 

The case of Tucker v. St. Lowis, etc., R. Co., 54 Mo. 
177, does decide that a station agent has no authority 
to employ a surgeon, but no element of pressing neces- 
sity entered into the case. There is no authority cited 
in support of the opinion, nor is there any reasoning, 
All that is said is: ‘‘ It is only shown that they’”’ (the 
station agent and the conductor) “‘ were agents of the 
defendant in conducting it railroad business, which of 
itself would certainly give them no authority to em- 
ploy physicians, for the defendant, to attend to and 
treat persons accidentally injured on the roads.’ It 
may be that this statement is true in ordinary cases, 
but when we add the element of immediate and press- 
ing necessity, a new and potent factor is introduced 
into the case. 

A brief opinion was rendered in Brown v. Missouri, 
etc., R. Co., 67 Mo. 122, declaring that the superintend- 
ent of the company could not bind the company for 
**a small bill of drugs furnished a woman who had 
been hurt by the locomotive or cars of the defendant.” 
It may be said of the last-cited case that it presented 
no feature of emergency requiring prompt action, and 
for aught that appears in the meager opinion of a very 
few lines, there may have been no necessity for action. 
But it is further tobe said of it, that if it is to be 
deemed as going to the extent of denying the right of 
one of the principal officers to contract for medicine in 
case of urgency,it finds no support from any adjudged 
case. 

The case of Mayberry v. Chicago, etc., R. Co., 75 Mo. 
492, is not in point, for there a physician employed to 
render medical aid, and employed for no other pur- 
pose, undertook to contract for boarding for an injured 
man. 

The learned counsel for appellant says in his argu- 
ment: ‘‘In several of these case the court takes occa- 
sion to say that humanity, if not strict justice, requires 
a railroad company to care for an employee who is in- 
jured without fault on his part in endeavoring to pro- 
mote the interests of the company. Whilst this may 
be true, I think humanity and strict justice too would 
at least permit the company to adopt the proper means 
for exercising the required care and of determining the 
cases wherein it ought to be exercised.” 

It seems to us that while the concession of the coun- 
sel is required by principle and authority, his answer 
is far from satisfactory. Canaman be permitted to 
die while waiting for the company to determine when 
and how it shall do what humanity and strict justice 
require? Must there not be some representative of 
the company present in cases of dire necessity to act 
for it? The position of counsel will meet ordinary 
cases, but it falls short of meeting cases where there is 
notime for deliberation, and where humanity and 
justice demand instant action. From whatever point 
of view we look at the subject we shall find that the 
highest principles of justice demand that a subordi- 
nate agent may in the company’s behalf call surgical 
aid when the emergencies of the occasion demand it, 
and when he is the sole agent of the company in whose 
power it is to summon assistance to the injured and 
suffering servant. Humanity and justice are for the 
most part inseparable, for all law is for the ultimate 
benefit of man. The highest purpose the law can ac- 
complish is the good of society any its members, and 
it is seldom indeed that the law refuses what humanity 
suggests. Before this broad principle bare pecuniary 
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considerations become as things of little weight. 
There may be cases in which a denial of the right of 
the conductor to summon medical assistance to one of 
his train men would result in suffering and death, 
while on the other hand, the assertion of the right can 
at most never do more than entail upon the corpora- 
tion pecuniary loss. It may not do even that, for 
prompt medical assistance may, in many cases, lessen 
the loss to the eompany by preventing loss of life or 
limb. 

The authority of a conductor of a train in its general 
scope is kuown to all intelligent men, and the court 
that professes itself ignorant of this matter of general 
notoriety avows a lack of knowledge that no citizen 
who has the slightest acquaintance with railroad affairs 
would be willing to confess. It is true that the exact 
limits of his authority cannot be inferred from evidence 
that he isthe conductor in charge of the train, but the 
generalduty and authority may be. This general au- 
thority gives him control of the train men and of the 
train, and devolves upon him the duty of using rea- 
sonable care and diligence for the safety of his subor- 
dinates. The authority of the couductor may be in- 
ferred, as held in Colwmbus, etc., Ry. Co. v. Powell, 
40 Ind. 37, from his acting as such in the control of the 
train, but this inference only embraces the ordinary 
duties of such anagent. Many cases declare that the 
conductor, in the management of the train and mat- 
ters connected with it, represents the company. Itis 
true that the agency isa subordinate one confined to 
the subject-matter of the safety of the train and its 
crew, and the due management of matters connected 
with it, but although the conductor is a subordinate 
agent he yet has broad authority over the special sub- 
ject committed to this charge. It was said in Jeffer- 
sonville Ass'n v. Fisher, 7 Ind. 699, that “it is not the 
name given to the agent, but the acts which he is au- 
thorized to do, which must determine whether they 
are valid or not, when done.’’ In another case it was 
said: ‘‘The authority of an agent being limited to a 
particular business does not make it special; it may be 
as general in regard to that, as though its range were 
unlimited.”” Cruzan v. Smith, 41 Ind. 288. This sub- 
ject was discussed in Toledo, etc., Ry. Co. v. Owen, 
43 id. 405, where it wassaid: ‘A general agent is one 
authorized to transact all his principal’s business, or 
all of his principal’s business of some particular kind. 
A special agent is one who is authorized to do one or 
more special things, and is usually confined to one or 
more particular transactions, such as the sale of a 
tract of land, to settle and adjust a certain account, 
or the like. That the authority of an agent is limited 
to a particular kind of business does not make hima 
special agent. Few if any agents ofa railroad com- 
pany do, or can attend to every kind of business of the 
company, but to each one are assigned duties of a par- 
ticular kind, or relating to a particular branch or de- 
partment ofthe business.”” Wharton says: ‘A gen- 
eral agent is one who is authorized by his principal to 
take charge of his business in a particular line.” 
Whart. Agency, 117. It results from these familiar 
principles, that the conductor of a train, fo far as con- 
cerus the direct and immediate management of the 
train when it is out on the road, is in the absence of 
some superior officer, the general agent of the com- 
pany; but even general agents do not have universal 
powers, and the authority of such agents is to be de- 
duced from the facts surrounding the particular trans- 
action. 2 Greenl. Ev., §§ 64-64a. In some instances 
then the conductor is the general agent of the com- 
pany, and we think it clear upon principle aud author- 
ity, that he is such an agent for the purpose of employ- 
ing surgical assistance where a brakeman of his train 
is injured while the train is out on the road, and where 
there is no superior officer present, and there is an im- 





mediate necessity for surgical treatment. A con- 
ductor cannot be regarded as having authority to em- 
ploy a surgeon when the train is not on the road under 
his control, or where there is one higher in authority 
on the ground, or where there is no immediate neces- 
sity for the services of a surgeon. 

The rule which denies a recovery where there is mu- 
tual negligence applies only between the immediate 
parties. The courts do not extend the rule to cases 
where the defendant’s negligence and that of a third 
person concur in producing the injury. Thus if two 
trains come into collision and the managers of both 
are negligent, an action may nevertheless be main- 
tained by a passenger. Pittsburgh, etc., R. Co. v. 
Spencer, 98 Ind. 186. So if a man is riding with 
another and is injured by a collision occurring 
through the concurrent negligence of the driver of the 
vehicle and the servants of a raiJroad train engaged in 
running it, he may recover, notwithstanding the con- 
tributory negligence of the driver of the vehicle in 
which he was riding. Town of Albion v. Hetrick, 90 
Ind. 545; S. C., 46 Am. Rep. 230; Robinsonv. N. Y. C., 
etc., R. Co., 66 N. Y. 11; 8. C., 23 Am. Rep.1; Wabash, 
ete., Ry. Co. v. Shacklet, 105 Ill. 364; 8. C., 44 Am. 
Rep. 791; Masterson v. N. Y. C., etc., R. Co., 84 N. Y. 
247; S. C., 88 Am. Rep. 510; Cuddy v. Horn, 46 Mich. 
596; S. C., 41 Am. Rep. 178; Bennett v. New Jersey, etc., 
Co., 36 N. J. 225; S. C., 13 Am. Rep. 435. 

The doctrine of contributory negligence is by some 
authorities based on the principle that aman must 
not cast himself into danger, and by others upon the 
principle that one who is himself in fault cannot in- 
voke assistance from the courts against another who 
shares the fault with him. Butterfield v. Forrester, 11 
East, 60;1Thomp. Neg. 485. Other authorities put 
the doctrine on the ground that the interests of the 
whole community require that every one should take 
such care of himself as can reasonably be expected of 
him. Shearman & Redf. Neg., §42. It is obvious that 
whatever be deemed the true basis of the doctrine, it 
cannot apply where the case goes beyond the plaintiff 
himself, or what in law is the same thing, his agent or 
servant. It is therefore plain that where a surgeon 
sues for professional services rendered at the request 
of the agent of a railroad corporation, no question of 
contributory negligence is involved. This is mani- 
festly the practical, just, and reasonable rule. It can- 
not be expected that a surgeon summoned to attend a 
case of pressing need shall be required to stop and in- 
vestigate the causes of the accident, and thus take 
upon himself the functions of judge and jury. It is 
but just that he should be deemed entitled to rely on 
the statement of the corporate agent. Where aprin- 
cipal puts it in his agent’s power to exercise apparent 
authority, the man who in good faith acts upon the 
statements of the agent should be protected. Cruzan 
v. Smith, 41 Ind. 288. The Supreme Court of Kansas, 
in a case not unlike the present, said: ‘The defend- 
ant in error was not compelled to institute inquiry as 
to the moral or legal liability of the railroad company 
to take care of the disabled employee before receiving 
him into his hotel, after the general agent of the com- 
pany had agreed that the company would pay for the 
board and service.” Atlantic, etc., R. Co. v. Reisner, 18 
Kans. 458. 

The employment of a surgeon is not an acknowledg- 
ment of a liability to the injured servant, nor can any 
admission be tortured from such an act. Evidence of 
such an employment would be incompetent in an ac- 
tion by the servant, and no admission can therefore 
be implied. The employment of a surgeon is nothing 
more than an act of humanity and justice demanded 
of a railroad company in behalf of a servant injured 


in its service. 
Judgment affirmed. 
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ZOuuARs, C. J., dissents on the ground that itis 
not sufficiently shown that the conductor had au- 
thority to bind the company by his contract with ap- 
pellee. 

On PETITION FOR A REHEARING. 

Euurortt, J. Counsel forthe appellant misconceive 
the drift of the reasoning in our former opinion, as 
wellas the conclusion announced. We did not de- 
cide that a corporation was responsible generally for 
medical or surgical attention given to a sick or 
wounded servant; on the coutrary, we were careful to 
limit our decision to surgical services rendered upon 
an urgent exigency, where immediate attention was 
demanded to save life or prevent great injury. We held 
that the liability arose with the emergency, and with 
it expired. 

We did hold that where the conductor was the high- 
est representative of the corporation on the ground, 
and there was an emergency requiring immediate ac- 
tion, he was authorized to employ a surgeon to give 
such attention as the exigency of the occasion made 
imperiously necessary; but we did not hold that the 
conductor had a general authority to employ asur- 
geon where there was no emergency, or where there 
was a superior agent on the ground. We think our 
decision was well sustained by the authorities there 
cited, and that it is further supported by the reason- 
ing in Chicago, etc., Ry. Co. v. Ross, 31 Alb. L. J. 8; 
and Pennsylvania Co. v. Gallagher, 40 Ohio St. 6387; S. 
C., 48 Am. Rep. 689. 

If the conductor, who is the superior agent of the 
company on the ground, cannot represent the princi- 
pal so far as to employ a surgeon to render profes- 
sional services to an injured servant, and prevent the 
loss of life or great bodily harm, then it must be said, 
as it was said by the Supreme Court of the United 
States in Chicago, etc., Ry. Co. v. Ross, supra, that 
“If such conductor does not represent the company, 
then the train is operated without any representative 
of its owner.” 

The decision in Lowisville, etc., R. Co. v. McVey, 
98 Ind. 391, is not in conflict with our conclusion in the 
present case. There the road-master was not the su- 
perior agent within reach, and there was no emergency 
demanding immediate action. These are features 
which very essentially distinguish the two cases. We 
held in this case a doctrine held in the case cited, 
namely, that the conductor, or other subordinate 
agent, has no general authority to employ a surgeon 
for a sick or wounded servant of the company; but 
we also held that where the conductor, in control of 
the company’s train and its brakemen, is the highest 
agent on the ground, he does possess an authority 
commensurate with an existing and pressing emer- 
gency. It seems clear to us, upon principles of fair 
justice and ordinary humanity, that some one must 
possess authority to meet an urgent exigency by em- 
ploying surgical aid to save from death or great and 
permanent injury a servant under his control. Asthe 
reasoning inthe McVey case clearly shuws, there is 
still another material difference between the two 
cases, and that is this: There the road-master ap- 
peared to only have authority over the repairs of the 
road; while here it appears that the conductor had 
charge of the injured servant, and was the highest 
officer of the corporation capable of acting as its rep- 
resentative in the emergency which had so suddenly 
arisen. 

So far as concerns the general principle involved 
there is no conflict, but rather harmony, for the Mc- 
Vey case clearly recognizes the doctrine that the 
highest agent capable of acting forthe company may 
employ surgical aid in the proper case. 


Petition overruled. 
[See 33 Eng. Rep. 187, 208.] 








NEW YORK COURT OF APPEALS ABSTRACT, 
MORTGAGE — UNCERTAINTY IN DESCRIPTION—EVI- 
DENCE ALIUNDE.—A deed should never be held void 
when the words may be applied to any intent to make 
it good, and to that end they are to be taken most 
strongly against the grantor, for he should not be al- 
lowed to say that a description framed by himself was 
so indefinite that upon an enforcement of the mortgage 
no title tothe property could be acquired. 4 Com. 
Dig. tit. Fait; 4 Cruise, 203, §13; Jackson v. Gardner, 
8 Johns. 394. It is enough therefore if by any particulars 
in the description the thing granted can be sufficiently 
ascertained to enable the court to say that the words 
chosen by the parties were intended to relate to it. 
And for that purpose we may go beyond the face of 
the deed if it refers to some subject-matter in respect 
to which we can locate and apply the description. 
Coleman v. Manhattan Beach Imp. Co., 94 N. Y. 229. 
In the case at bar the mortgage conveys “a certain 
other piece or parcel of land lying and being situated 
in the county of Tompkins, being part of lot No. &86in 
Lansing aforesaid, * * * containing 133 acres of 
land, the same, more or less. The intention of this 
last-mentioned piece of land is to mortgage 46 acres of 
land on the south side of it. next to Mr. Norton’s, to 
secure a part of the consideration. We think there . 
can be no doubt as to what property was intended. 
* * * There was no other land of the mortgagor 
on which the conveyance could operate. He had no 
other ‘‘ next to Norton’s.’’ In such a case the maxim 
ut res magis valeat quam pereat applies. It is not easy 
to find two cases alike, but the principle upon which 
many have been decided applies here, and I know of 
no exception to the general rule which requires the 
court to make a deed effective if from the descrip- 
tion given the premises sought to be conveyed can be 
located with reasonable certainty. Here the descrip- 
tion is in some respects inartificial and imperfect, but 
the intention of the parties is more apparent than in 
numerous cases cited by the learned counsel for the 
appellant, where the courts have given effect to instru- 
ments objected to for like reasons. To hold otherwise 
we must exclude the rule which requires even the 
proper and exact signification of words and sentences 
to be disregarded when a close adherence to it would 
prevent the intention of the parties from taking effect 
(French v. Carhart, 1 N. Y. 102), and that other rule 
which requires us to select among conflicting descrip- 
tions, one which is most certain, and to reject incon- 
sistent or mistaken particulars, when by those which 
remain the thing intended to be granted can be ascer- 
tained. Jackson v. Marsh, 6 Cow. 281; Same v. 
Loomis, 18 Johns. 81; Loomis v. McNaughton, 19 id. 
448; Fish v. Hubbard, 21 Wend. 652. So whether 
these principles are applied, or regard had only to the 
description which places the mortgaged premises 
‘*next to Norton’s,’’ we think the learned county judge 
did not err in giving effect to the mortgage, or in hold- 
ing that the mortgaged premises were well located by 
means of the description contained in it. People v. 
Stevens. Opinion by Danforth, J. 
[Decided Nov. 25, 1884.] 


INSURANCE—MARINE—WARRANTY OF SEAWORTHI- 
NESS—CONDITION PRECEDENT TO RECOVERY.—In every 
case of marine insurance there is an implied warranty 
of seaworthiness on the part of the insured, and if the 
vessel is not seaworthy the policy does not attach. 1 
Arn. Ins. 652, 667; 2 Pars. Cont. (5th ed.) 375; Allison 
v. Corn Exchange Co., 57 N. Y. 87; Draper v. Com- 
mercial Ins. Co., 21 id. 378; Howard v. Orient M. Ins. 
Co., 2 Robt. 539. This warranty of seaworthiness is a 
condition precedent, the performance of which must, 
to entitle the plaintiff to recover, be alleged and proved 
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by him; and if it appears that the vessel, shortly after 
sailing, became leaky, unfit to perform the voyage, or 
sank without encountering any peril or storm, this is 
presumptive evidence of unseaworthiness. 2 Arn. Ins. 
1345. The facts presented bring the case within the 
rule above stated, and it is very manifest that upon no 
sound principle of law can it be held that under the 
circumstances presented the vessel was seaworthy. 
Although the question has never been decided in this 
court, yet the distinct point was presented in Wright 
y. Orient Mut. Ins. Co., 6 Bosw. 269. In that case, 
where a vessel sailed in the morning, and was soon af- 
ter found to be leaking, and in the afternoon put back 
to port, the jury having found a verdict for the plaint- 
iffs, no violent storm or extraordinary peril being 
shown, the court set the verdict aside, as contrary to 
evidence and law, and in violation of the presumption 
of unseaworthiness arising on such facts. In the case 
considered there was no evidence introduced on the 
part of the plaintiffs directly showing that the vessel 
was seaworthy, even when she started on her voyage. 
The claim of the plaintiffs to the contrary is without 
merit. The testimony of Mr. Lawrence, that he 
thought the boat was capable of carrying what coal she 
had on, does not establish that the boat was seawor- 
thy. This was not enough in the face of the fact that 
within twenty-four hours after she started, without 
any apparent cause or reason, she sank at the dock 
where she was moored. Nor does the fact that she 
performed other voyages safely prove her seaworthi- 
ness in contradiction of the testimony showing her 
loss and destruction. It cannot be said that a vessel 
which, after a voyage of two or three hours, without 
encountering any danger or peril, sinks and disap- 
pears, was sound and seaworthy. As the case stood 
upon the evidence given, it is very clear that the court 
were entirely justified in dismissing the complaint. 
Van Wickle v. Mechanics’, etc., Ins. Co. Opinion by 
Miller, J. [See 26 Am. Rep. 129; 11 Eng. Rep. 206, 
252.—Ep.] 

(Decided Nov. 25, 1884.] 

LIMITED PARTNERSHIP—CONTRIBUTION MUST BE IN 
CASH—MAY DEAL WITH SPECIAL PARTNER—CHANGED 
TO LIMITED—PROVISION AS TO SHARE OF LOSSES— 
OMISSION IN NOTICE—NAME OF NEWSPAPER CHANGED. 
—(1) It is well settled that under the Limited Partuer- 
ship Act the contribution of capital by the special 
partner must be made in cash, and that payment in 
any thing else will not satisfy its requirements. Van 
Ingen v. Whitman, 62 N. Y. 513; Durant v. Abendroth, 
69 id. 148. (2) There is nothing in the Limited Part- 
nership Act which prohibits a limited partnership from 
dealing with or buying goods for its business from the 
special partner. Transactions between the firm and 
the special partner may be fraudulent in fact as to the 
creditors of the firm. But there is no disability to en- 
gage in such dealings imposed by the terms of the act, 
nor are such dealings, fairly conducted, inconsistent 
with the purposes or objects of a limited partnership. 
That such dealing is permitted has been decided 
by the Supreme Court of Pennsylvania, under a stat- 
ute almost identical with our own, and the same prin- 
ciple is recognized in the French law, from which the 
principle of limited partnership is derived. McKnight 
v. Ratcliff, 44 Penn. St. 156; Troubat Lim. Partn., § 
307. (3) There is nothing in the letter nor in the pol- 
icy of the Limited Partnership Act to prevent a change 
of an existing partnership into a limited one. The 
practical convenience of such a proceeding in many 
cases is manifest. lt enables a general partner, who 
by reason of age or infirmity, or upon any other 
ground, desires to withdraw from the active manage- 
ment of the business, to place it in the hands of his co- 
partners, risking only his capital, and at the same time 











securing to the new concern the good will and business 
advantages possessed by the former one. The practi- 
cal arrangements by which such a change is effected us- 
ually include the taking by the limited partnership 
of the assets of the general partnership. 
The special partner cannot put in his stock in the old 
concern upon a valuation as his capital, because the 
statute requires it to be paidinin cash. But the statute 
does not prohibit the limited partnership from pur- 
chasing in good faith of the former firm, or from pay- 
ing for it out of capital contributed by the special 
partner, although it may happen that the latter is en- 
abled to receive the greater part or the whole of the 
purchase-money, and is placed in substantially the 
same position asif he originally had put in the stock 
as capital instead of money. The transaction is not a 
withdrawing of the capital of the special partner. It 
is the employment of that capital in the business of the 
limited partnership. If the purchase of the stock was 
made a condition of his contribution of capital, a dif- 
ferent question would be presented. But where a lim- 
ited partnership is at liberty to purchase the stock, or 
to use the fund for any other partnership purpose, bad 
faith in constituting the partnership is not a legal in- 
ference from such a transaction, and this, although 
the expectation that the new firm would make the 
purchase existed when the partnership was formed. 
The case of Lawrence v. Merrifield, decided in the New 
York Superior Court, and reported in 10 J. & 8. 36, and 
affirmed in this court (73 N. Y. 590), tends to support 
the conclusion we have reached upon this branch of 
the case. A provision of the partnership articles that 
the special partner should bear a proportionate share 
of the losses, is not violative of said act, as there is 
nothing therein prohibiting the general partner from 
extending his liability by agreement with his partners 
or assuming risks beyond the loss of capital. An omis- 
sion to state in the notice published all the details of 
the partnership is not a failure to comply with the pro- 
vision requiring publication of the terms of the part- 
nership if it contains all the facts required, the provis- 
ion is satisfied by a publication of the terms of the 
certificate. The name of one of the newspapers in 
which notice was directed to be published was 
changed after publication was commenced. Held, that 
this did not affect the validity of the publication; that 
the identity of the paper was not lost by the change of 
name. Metropolitan Nat. Bank of New York v. Sirret. 
Opinion by Andrews, J. [ (1) See ante, 184.] 

[Decided Nov. 25, 1884.] 


INSURANCE—GENERAL LANGUAGE OF POLICY—SPEC- 
IAL INDORSEMENTS TO CONTROL—LIABILITY OF COM- 
PANY FOR Loss.—Defendant and others issued an open 
policy of marine insurance, which consisted of a 
printed form which provided that its general language 
should be controlled by indorsements of special risks, 
as made from time to time, ‘‘ touching the adventures 
and perils’ insured against. The policy declared that 
“in this voyage they are of theseas, * * * and all 
other perils, losses and misfortunes that have or shall 
come to the hurt, detriment or damage of the said 
goods and merchandise, or any part tkereof.’’ A sub- 
sequent provision however declared that ‘‘ vegetables 
and roots * * * and all other articles that are per- 
ishable in their own nature * * * are warranted 
by the assured free from average unless general.” It 
was further provided that the adventure shall continue 
and endure until the said goods and merchandise shail 
be safely landed at aforesaid. Plaintiff's as- 
signor was insured by indorsement upon said policy 
upon a quantity of potatoes, ‘said to contain 1615 bar- 
rels,’’ shipped in bulk on a canal boat named, 
“from New York to Yonkers F. P. A.,’’ which ini- 
tials, it was conceded, meant that the risk was free 
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from particular average, i. e., that the assured should 
only be accountable for a total loss. The boat arrived at 
its port of destination with its cargo entire and in good 
order, but after about 109 barrels of the potatoes had 
been taken out and delivered to the consignees in good 
order the boat sank with the remainder of the cargo, 
and most of it lost. In an action upon the policy, held, 
that by the contract the insurers were exempted from 
the payment of any loss occurring only to a portion of 
the property, their liability being confined to the ab- 
solute or constructive loss of the entire cargo, and that 
therefore when by the delivery in good order of a ma- 
terial part a total loss during the progress of the in- 
sured voyage became impossible, such liability ter- 
minated. The clause in the original policy covering 
any part of the subject insured, and continuing the 
risk until the goods were safely landed, would, unex- 
plained and unmodified, require the payment of a loss 
occurring through the destruction, by any of the perils 
insured against, of any part of the insured property, 
and would continue the insurance over the entire cargo 
until it was discharged, even though a part had been 
safely landed and secured from loss or destruction. 
The special indorsement, on the other hand, excepts 
the assured from the payment of a partial loss, and 
provides indemnity only for a total loss of the whole 
cargo insured. The provision in respect to the insur- 
ance upon goods, etc., and ‘‘any part thereof,” is un- 
doubtedly qualified by the memorandum excepting 
“roots and vegetables ’’ from any average unless gen- 
eral, and independent of the considerations, would 
relieve the assurers from any loss upon the prop- 
erty insured unless it was total as to the whole sub- 
ject. Wadsworth v. Pacific Ins. Co., 4 Wend. 33; 
Ralli v. Janson, 6 Ell. & Bl. 422; Morean v. U. 8. Ins. 
Co., 1 Wheat. 219; De Peyster v. Sun Mut. Ins. Co., 19 
N.Y. 277. It was held in the case of Wadsworth v. 
Pacific Ins. Co., supra, that an underwriter is not ac- 
countable for apartial loss on memorandum articles, 
except for general average, unless there is a total loss 
of the particular species, whether the particular arti- 
cle be shipped in bulk or in separate boxes or packages. 
This also seems now to be settled law in England, as 
well as this country. Ralliv. Janson, supra; Waller- 
stein v. Col. Ins. Co., 44 N. Y. 204; Moreau v. U. S. 
Ins. Co., supra. It is against a partial loss of any part 
of this subject that the contract seeks to protect the as- 
surers, and there is norule of construction, which after 
the risk attached, will permit the diminution by a deliv- 
ery in good order at the port of destination of a part 
of the subject insured, and still keep alive the insur- 
ance, without defeating the object sought to be ef- 
fected by the special provision referred to. Moreau 
vy. U. S. Ins. Co., supra. The subject of the insurance 
here is entire, and is determined when the risk at- 
taches. Any subsequent dealing with the property by 
the assured which results in the preservation of a sub- 
stantial part of it, sothat it may be delivered in safety 
and in good order at the port of destination, discharges 
the obligation of the assurers. Guerlain v. Col. Ins. 
Co., 7 Johns. 527. The various fallacies by which such 
a contract as the present has been construed as in- 
tended to cover a totalloss of a part of the insured 
subject, when it was shipped in separats boxes or pack- 
ages, and valued separately, have now been rejected 
by the courts of the principal maritime countries. 
Ralli v. Jonson, supra, and continental authorities 
cited, Wallerstein v. Col. Ins. Co., supra; Phil. on 
Ins.,§ 1773; 2 Pars. Ins. 292. Conceiving therefore 
that there is an irreconcilable repugnance existing be- 
tween the provisions referred to, the contract must be 
construed so as to give effect to the stipulations con- 
tained in the special indor t, even though we are 
thereby required to nullify other provisions contained 








in the printed parts of the same contract. It hardly 
needs the citation of authority to support the long es- 
tablished rule that the printed portions of a contract, 
when repugnant, must be subordinated to those which 
are written, and that the latter are presumed, from the 
circumstance of their special and deliberate insertion 
by the parties, to embrace their real intent and mean- 
ing. Leeds v.Mechan. Ins. Co., 8 N. Y. 351; Harper y. 
Alb. Ins. Co., 17 id. 194; Harper v. N. Y. City Ins. Co., 
22 id. 441. The rule requiring courts to construe con- 
tracts so as to give effect to every expression contained 
therein, when it can reasonably be done, is undoubt- 
edly asalutary one, and should not be departed from; 
but it is not applicable toa case where the repugnance 
between its various provisions is irreconcilable, and 
the effect of the construction would be to defeat the 
main intent of the contracting parties in making it- 
We think such a repugnancy exists in this case. Chad- 
sey v. Guion. Opinion by Ruger, C. J. 

[Decided Nov. 25, 1884.] 


—__—_—— 
SUPREME COURT ABSTRACT.* 


HIGHWAY—-WILLFULLY OBSTRUCTING— PENALTY. — 
Where one obstructs a public road or highway by the 
erectionand maintenance ofa mill-dam for the sole 
purpose of supplying water power to run and operate 
a grist, flour and exchange mill owned by him, and 
the back-water from the mill-pond formed by the dam 
renders the road unsafe for crossing, and practically 
impassable, and to the notification of the road over- 
seer that the back-water from the dam and mill-pond 
totally obstructs the road, insolently answers the road 
overseer that “if he wants the water removed, to 
warn out his men, and dip it out with buckets,” held, 
that such a person is liable to the penalty fora willful 
obstruction of the public road, under the provisions of 
§ 17, ch. 89, Comp. Laws of 1879. Although the dam 
was erected and maintained for the sole purpose of 
supplying water power to run and operate a grist, 
flour, and exchange mill owned by the appellants, 
they acquired no right by the erection of the dam for 
such a purpose to obstruct the highway either with 
their dam or by the flowage of water. ‘‘The purely 
public use ofa highway is paramount to the quasi pub- 
lic purpose of a mill. Where the building of adam 
overflows and obstructs the highway, the right to pro- 
ceed with the dam can only be secured by proceedings 
vacating the highway, or by taking such steps, either 
raising the roadway or building a bridge, as may be 
necessary to secure the free and unobstructed use of 
the highway.’’ Venard v. Cross, 8 Kans. 259. If the 
term ‘“ willful” is construed only to mean designedly 
and purposely, then upon the agreed facts, the appel- 
lants are guilty. If we give to it greater strength, and 
say that willful in this connection denotes “ governed 
by a will; without yielding to reason ; obstinate, stub- 
born, perverse, inflexible,’ then the appellants are 
guilty. Andif we go further, and say that in order 
to convict the appellants of willful obstruction, they 
must have committed an act ‘‘ which a man of reason- 
able knowledge and ability would know to be con- 
trary to his duty,’’ then he must say that they are 
guilty, because with the knowledge that they had ob- 
structed the road, they insolently answered the notice 
of the road overseer, and in defiance of his order con- 
tinued to obstruct the public road. Territory v. Tay- 
lor, 1 Dak. 47; Fearnley v. Ormsby, 4 C. P. Div. (Eng.) 
136. Seealso State v. Castle, 44 Wis. 670; State v. 
Preston, 34 id. 675. State v. Raypholtz. Opinion by 
Horton, C. J. [As to meaning of “willful” see 47 
Am. Rep. 311; 30 Alb. L. J. 434.—Ep.] 


*To appear in 82 Kansas Reports, 
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LANDLORD AND TENANT—POSSESSION ABANDONED— 
LEASE NOT REVIVED.—A tenant of real estate, at the 
endof his term, removed his fences and improve- 
ments, and abandoned and quit the possession. Some 
time afterward he again went intothe possession of 
the property under aclaim of title adverse to his for- 
mer landlord. Held, that such abandonment was a 
surrender of the possession under the lease, and the 
relation of tenant to the person from whom he ob- 
tained possession was thereby terminated, and that he 
did not, by afterward taking possession, revive the 
lease or extend the term under it, and was not liable 
for rent under it. Douglass v. Geiler. Opinion by 
Hurd, J. 


INJUNCTION—PUBLIC OFFICER—RESTRAINING EXER- 
CISE OF POWERS—.—Plaintiff claiming to be the duly- 
elected, qualified and acting county attorney of Saline 
county, brings his suit in this court, against the de- 
fendant, to obtain a judgment prohibiting him from 
exercising or attempting to exercise any power or duty 
of the office of such cuunty attorney, and asks for a 
restraining order pending the suit. On motion of the 
defendant to dismiss the action, held, that this court 
has no jurisdiction of the subject-matter, or power to 
grant the relief demanded, and that such action can- 
not be maintained in this court. Foster v. Moore. 
Opinion by Hurd, J. [See 23 Eng. Rep. 91.] 


NEGOTIABLE INSTRUMENT—STATUTE OF LIMITATION 
—DUE-BILL—NO DEMAND NECESSARY TO SET STATUTE 
RUNNING.—A due-bill or contract in the following 
terms: ‘Leavenworth City, October 22, 1873. Due 
J. C. Douglass $500, in brick-work at $10 per thousand, 
measured in the usual way. [Signed] Sargent & Bro.,’’ 
is payable at once and without demand, so that the 
statute of limitations runs from its execution; and an 
action thereon against the makers is barred by the 
statute if not brought within five years after its date. 
Code, § 18, sub. div. 1. The case of Auld v. Butcher, 
22 Kans. 400, is not applicable. That was an action 
for the wrongful conversion of a city bond, a case of 
pledge or trust in whicha demand was necessary. 
Here on the face of the due-bill sued upon, the de- 
fendants owed the plaintiff $500 in brick-work atthe 
date thereof. The obligeein the contract was bound 
to receive performance of the work whenever offered, 
whether before or after it was specially demanded by 
plaintiff. Upon contracts of the kind sued upon, it 
would not do to say that the statute does not begin to 
run untilafter demand. As ademand is optional with 
the creditor, no performance or tender could be made 
which would bind him, and he could keep the due-bill 
or contract alive for an indefinite period. Such a con- 
struction would not carry out the intention of the 
parties. Palmerv. Palmer, 36 Mich. 487, and cases 
cited; Herrick v. Woolverton, 41 N. Y. 581; Wheeler 
v. Warner, 47 id. 519; Stover v. Hamilton, 21 Gratt. 
273; Bowman v. McChesney, 22 id. 609. Douglass v. 
Sargent. Opinion by Horton, C. J. 


—_—__..—______. 


WISCONSIN SUPREME COURT ABSTRACT.* 

LANDLORD AND TENANT—WORKING FARM ON SHARES 
—FORCIBLE ENTRY AND DETAINER—STATUTE—ESTOP- 
PEL—DENYING LANDLORD’S TITLE.—A written instru- 
ment duly executed by G. and S., whereby G. ‘‘ does 
lease unto S. her farm for the term of one year, date 
to commence December 1, 1882 [describing the land]. 

* * * S. togive one-third of all grain or roots 
raised, to be delivered in the half-bushel, and one- 
third of all the hay cut in the stack; to furnish all 
seed and tools, and pay all threshing expenses; and to 





*Appearing in 21 Northwestern Reporter. 





keep the buildings and fences in as good repair as they 
now are, damage by the elements excepted. And it is 
mutually agreed between the parties that they bind 
their heirs, executors and assigns, as well as them- 
selves, to the faithful performance of these cove- 
nants, creates the relation of landlord and tenant be- 
tween G. and S.; and in an action under the forcible 
and unlawful detainer statute against S., after the ex- 
piration of the term specified, he is estopped from de- 
nying the title of G., or setting up title in himself to 
the premises, or any part thereof, or to show that G. 
had no possession to give, or that he did not hold the 
possession from G. The principle that the tenant can- 
not dispute and is estopped from denying the title of 
his landlord has been established by too many decis- 
ions of this court, and of all courts, and is too elemen- 
tary to require the citation of authorities; but wemay 
not ignore the true legal character of this instrument 
as a lease, and the true relation of the parties to it as 
landlord and tenant. By all thelater and most ap- 
proved authorities, in most all the States, as in New 
York, this instrument is a lease, and the defendant 
may be, and was, properly proceeded against as a ten- 
ant holding possession after the expiration of the term 
fixed therein, under the old provisions of the statute. 
This instrument is drawn with great formality, and 
the language is apt and pertinent: ‘‘ The party of the 
first part does hereby lease her farm,’’ etc. One-third 
of the grain, roots and hay is to be delivered. The 
tenant has all the buildings on the premises, and is to 
keep them in repair. The term is one year, from De- 
cember to December—a longer time than a cropping 
season merely. There is no possession reserved to the 
landlord during the term, or any control over the 
premises. It is under seal and is made to bind heirs, 
executors and assigns. The intention is clear enough 
that the instrument sltould be and have all the effect 
of a lease, if it can be determined from any such an 
instrument. In Fry v. Jones, 2 Rawle, 11, there was 
a formal lease of a grist-mill, and a house and lot with 
it, the lessee to render one-third of the toll of the mill. 
The question was whether there could be distress for 
thisrent. It was objected that it was no lease, be- 
cause the rent wasuncertain. It was held that such 
rent was sufficiently certain, because it could be ren- 
dered certain. Jd certum est quod certum reddi potest ; 
and the distress was sustained. It was held in that 
State subsequently, in Burns v. Cooper, 31 Penn. St. 
426, and in Ream v. Harnish, 45 id. 376, that an agree- 
ment to let a farm for a certain term for a share of the 
grain to be delivered to the landlord was a lease, and 
the landlord had no ownership of or interest in the 
crops while growing which he could convey; and if he 
died before his share was ready for delivery it would 
go to his heirs, and not to his executors. It is held in 
Massachusetts that under such a lease the landlord has 
no property in the crops until they are divided (Geer 
v. Flemming, 110 Mass. 39; Darling v. Kelly, 113 id. 
29; Warner v. Abbey, 112 id. 355), thus establishing it 
as a technical lease, under which the tenant has exclu- 
sive possession. The case of Jordan v. Staples, 57 Me. 
352, is distinguished from a lease of a farm making the 
rent a share of the crops, and the landlord reserving 
no right of occupancy for any purpose during the term 
has no property in the crops until divided, because 
the landlord reserved the possession for certain pur- 
poses. In Harrison v. Ricks, 71 N. C. 7, ‘‘A. rents a 
farm from B. for one year, agreeing to furnish and 
feed the teams, and to find the farming utensils to 
make the crops, and furnish aid pay for the labor, and 
give B. one-halfof the crop asrent.”’ It was held to 
be alease. That case is not so clear a tenancy as the 
one in this case, and yet the court held that A. was 
tenant, and not a cropper, and had the right to con- 
vey the crop, subject to the right of the landlord to his 
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share as rent. It is stated in the opinion that ‘the dif- 
ference between a tenant and acropper is: a tenant 
has an estate in the land for a term, and consequently 
has a right of property in the crops. It is he who di- 
vides off to the landlord his share, and until such di- 
vision the right of property and of possession in the 
whole crop is his.”” On a similar lease and to the same 
effect is Sargent v. Courrier, 66 Ill. 245; Lacy v. Wea- 
ver, 49 Ind. 373; Rinehart v. Olwine, 5 Watts & S. 
157; and Doremus v. Howard, 23 N. J. Law, 390. Un- 
der such a lease the lessee can bring trespass against 
an intruder upon the land or a disturber of the crops 
without joining his landlord, for the exclusive posses- 
sion of both arein him. Larkin v. Taylor, 5 Kan. 433. 
In Walls v. Preston, 25 Cal. 59, the contract was sub- 
stantially the same as in this case, and it was held in 
law alease. It is held in one of these cases that the 
use of the words “ deliverto the landlord’”’ his share, 
is strong ground for holding the agreement a lease. 
See also to the same effect, Alwood v. Ruckman, 21 
Ill. 200; Blake v. Coats, 3 G. Greene, 548; Hoskins v. 
Rhodes, 1 Gill & J. 266; Moulton v. Robinson, 7 Fost. 
(N. H.) 550; Aikin v. Smith, 21 Vt. 180; Hatch v. Hart, 
40 N. H. 98; Tayl. Landl. & Ten., § 25, and note6. By 
the strong current of authority this agreement is in 
every essential a lease, and the relation of the parties 
as landlord and tenant precludes the tenant from de- 
nying the title of the plaintiff or setting up title in 
himself to the premises, or any part of them. It would 
be a violation of the same principle to allow the de- 
fendant to show that plaintiff had no possession to 
give, or that he did not hold the possession from the 
plaintiff. He is equally estopped by his lease from de- 
nying the possession as the title of the plaintiff, for 
thereby he has acknowledged both. Strain v. Gard- 
ner. Opinion by Orton, J. 

[Decided Oct. 14, 1884.] 


CONTRACT—CONSIDERATION—RELEASE OF DOUBTFUL 
CLAIM.—A materialman, who after filing a notice of a 
lien for material furnished a contractor to builda 
house, releases his claim and discharges the contractor 
in consideration of a promise by the owner to pay him 
theamount due for such material, may maintain an 
action against the owner on such promise. The dis- 
continuance of an action brought in good faith upon a 
doubtful claim has always been held to be a good con- 
sideration for a promise to pay the amount of the 
claim. Soa compromise of a doubtful claim is a good 
consideration for a promise to pay money, and it is 
no answer to an action brought upon such promise to 
show that the claim was invalid. Crans v. Hunter, 28 
N. Y. 389; McKinley v. Watkins, 13 Ill. 140; Draper v. 
Owsley,57 Am. Dec. 218. Here the claim was not doubt- 
ful. Thedefendant’s promise to pay was an implied 
confession that she was then indebted toHire in at least 
the amount she then promised to pay to the plaintiff. 
This being so, her block was then charged with the 
payment of the plaintiff's claim. The subsisting obli- 
gation of the defendant to pay the claim, or have it en- 
forced out of her block was a sufficient consideration 
to support the promise of payment. Cook v. Bradley, 
7 Conn. 57; Burr v. Wilcox, 13 Allen, 269. In Rippey 
v. Friede, 26 Mo. 523, it was held that the forbearance 
of a subcontractor to take the necessary steps to en- 
force his lien under the mechanics’ lien law of that 
State was a good consideration for the promise of the 
owner of the building to pay the claim. The case is 
even stronger than this, for there the question whether 
the defendant made the promise was disputed, while 
here it is confessed that the defendant not only prom- 
ised, but that the plaintiff had actually given the re- 
quisite notice of lien, and then released the lien, and 
also discharged the principal contractor in considera- 
tion of such promise. Such release and discharge must 


be regarded as a sufficient consideration. Snell y, 
Bray, 56 Wis. 156. It is urged that if the defendant 
made such oral promise, then it was within subd. 2, § 
2307, Rev. Stat.,and hence void. But the assumption 
that the promise was oral, and not in writing, is wholly 
unwarranted by any thing contained in the record. A 
promise and agreement being alleged, we are bound 
to assume that they are valid rather than invalid, even 
if such oral promise would be within the statute. But 
weare by no means prepared to say that such oral 
promise would have been within the statute. In fact 
the decision in Weisel v. Spence, 59 Wis. 301, seems to 
hold that it would not. In fact the case is stronger, 
because it is alleged not only that the lien was released, 
but that the original debtor was discharged, while in 
that case the original debtor was not released. Gris- 
wold v. Wright. Opinion by Cassoday, J. 

[Decided Oct. 14, 1884.] 


PRACTICE—AMENDMENT TO PLEADING—DISCRETION 
—REFUSAL TO EXERCISE DISCRETION ERROR.—The al- 
lowance or disallowance of an amendment to a plead- 
ing setting up a statute of limitations or a plea of us- 
ury, rests inthe sound discretion of the trial court, 
under all the circumstances of the case. In accord- 
ance with that principle, this court has frequently sus- 
tained orders of the trial court refusing to grant such 
amendment. Fogarty v. Horrigan, 28 Wis. 142; Eld- 
red v. Oconto Co., 30 id. 206; Meade v. Lawe, 32 id. 
261; Dehnel v. Komrow, 37 id. 336; Plumer y. Clarke, 
59 id. 646. It has also sanctioned the right of the trial 
court in the exercise of such discretion, to grant such 
amendment. Newman v. Kershaw, 10 Wis. 340; Jones 
v. Walker, 22 id. 220; Orton v. Noonan, 25 id. 676; 
Baker v. Supervisors, 39 id. 444; Wisconsin Cent. R. 
Co.v. Lincoln Co.,57 id. 1388. Where such discretionary 
power has in fact been exercised by the trial court in 
a given case, this court, in the review of such exercise, 
only determines whether there has been an abuse of 
such discretion. Dehnel v. Komrow, supra; Capron 
v. Supervisors, 43 Wis. 617; Plumer v. Clarke, supra; 
The Phoenix v. Walrath, infra; Willis v. White, infra; 
Jones v. Evans, 28 Wis. 168. In the case at bar the 
trial court expressly refused to exercise such discre- 
tion on the asserted assumption that it had no such 
power. This was error. Where a trial court has, in 
the exercise of a sound discretion in a given case, 
power to do or not to do a certain act, a refusal to ex- 
ercise such discretion, upon the expressed assumption 
that it has no such power, is an error of law which 
eliminates from the case the question whether there 
was any abuse of discretion. Wallis v. White, 58 Wis. 
28, 29; Phoenix Ins. Co. v. Walrath, 53 id. 669; Kingv. 
Justices, 14 East, 395; Russell v. Conn., 20 N. Y. 83; 
Tracey v. Altmyer, 46 id. 598; Tilton v. Beecher, 59 id. 
176; Attorney-General v. Insurance Co., 88 id. 77; 
Tolman v. Railway, 92 id. 353. Smith v. Duggert. 
Opinion by Cassoday, J. 

[Decided Oct. 14, 1884.] 


—_——_e———— 
MARYLAND COURT OF APPEALS ABSTRACT.* 


AGENCY—DURATION OF EMPLOYMENT.—The B. & 
W. Co., engaged in the manufacture of steam boilers 
in the city of New York, entered into an agreement 
with M. “in regard to selling boilers in Baltimore and 
vicinity,’’ signed by both parties, and dated Decem- 
ber 9, 1881, and containing the following terms: ‘Mr. 
M. to open an office in Baltimore to represent the B. & 
W. Co., and work for their best interest in every thing. 
On all sales made by him, he is to take charge of 
erecting, and collecting money and remit same to us; 
all contracts to be subject to the approval of home 








*To appear in 62 Maryland Reports. 
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office. The B. & W. Co. to pay office rent and inci- 
dental expenses of same, necessary travelling expen- 
ses, and $25 per week to Mr. M., charging the same to 
Baltimore office; five per cent on all sales by Mr. M. to 
be credited to Baltimore office, and any surplus credits 
at end of year to be paidto Mr. M.” Held, that this 
contract is to be construed as continuing fora year, 
and the company had no right to discharge M. during 
that time, merely because the sales effeeted in the 
Baltimore district did not in their judgment warrant 
acontinuance of his employment for that period. 
Babcock, etc., Co. v. Moore. Opinion by Mil- 
ler, J. 

ConTRACT—BREACH—DA MAGES—COMPOSITION— AC- 
TION FOR DAMAGES BARRED.—T. made a contract 
with H. for the purchase of a large number of shooks, 
to be delivered and paid for in different quantities and 
at specified intervals between the Ist of Oct., 1875, and 
the last day of Feb. 1877. On the 26th of April, 1876, 
T. wrote to H. not to send him any more shooks. 
Held, that this action amounted to a repudiation of 
the contract, and it entitled the seller to consider it 
entirely at anend. Whether it entitled the injured 
party toan immediate action to recover damages in 
respect to each and every future delivery stipulated 
in the contract, quaere? (2) On June 9, 1876, T. made 
a composition with certain of his creditors, including 
H., by which he agreed to pay in cash, to every credi- 
tor accepting the agreement, one-fourth of his claim, 
and to deliver to him two indorsed notes, each for one 
other fourth; it being stipulated that said cash and 
notes should be accepted by the creditors in full satis- 
faction of their respective claims. The claim of H., 
as stated by him was duly settled according to the 
terms of the composition, and did not include any 
damages for the breach of the contract for the shooks. 
In an action subsequently brought by H. against T. to 
recover said damages, it was held that the action was 
barred by the composition proceedings. Payler v. 
Homersham, 4 Maule & Sel. 423. TZextor v. Hutchings. 
Opinion by Bryan, J. 


PAYMENT—APPLICATION OF.—A continuous account 
between the plaintiffs and J. D., extending from the 
4th of February, 1880, to the 30th of March, 1882, was 
kept by the plaintiffs alone. A draft drawn on and 
accepted by the plaintiffs, and signed by J. D. for 
whose accommodation it was drawn, and by the de- 
fendant’s intestate, as surety for J. D., was charged in 
the account on 7th of June, 1880, as one of the debits 
against J. D. The credits were more than sufficient to 
extinguish the draft and all the debits antecedent to it- 
In an action against the administrator of the surety, 
to recover a balance due on the draft, it was held that 
the credits should be applied to the settlement of 
the earlier items on the debit side of the account; and 
the draft was therefore in point of law paid. Harnnett 
v. Dudley. Opinion by Bryan, J. [See 16 Eng. 
Rep. 273.] 


INFANT—PROCHEIN AMI—ATTORNEY--RATIFICATION. 
—Aninfant brought a suit by her prochein ami, in a 
court oflaw. Afterward she employed an attorney, 
and requested him to dismiss the suit, which was ac- 
cordingly done. A motion was subsequently made in 
the name of the infant by her prochein ami, asking the 
court to strike out the entry of “ off,’’ which had been 
made in the case, and re-instate it on the docket for 
trial. On appeal from the order of the court overrul- 
ing this motion, it was held that the infant, until she 
reached the age of twenty-one years, was incompetent 
to appoint an attorney, or to take any step in the suit 
which could bind her rights. Greenwood v. Green- 
wood, 28 Md. 386; DeFord v. State, 30 id. 200; Balti- 
more & Ohio R. Co. v. Fitzpatrick, 36id. 624. The ap- 





pointment of an attorney by the infant being nuga- 
tory, his dismissal of the suit was simply void. The 
court was therefore in error when it refused to re-in- 
state the case. This case has been compared in the 
argument to a nonsuit regularly entered. We do not 
so regard it. When the plaintiff in a cause submits to 
a nonsuit, it is well settled that he has no right of ap- 
peal. This is an appeal from an order of the court re- 
fusing to correct an ertry of nonsuit, made against 
the will of the only person who had the right to au- 
thorize it. The prochein ami had as much right to the 
protection of the court in this particular as in any 
other. The erroneous entry subjected her to a liabil- 
ity for costs, and an error of the court in refusing to 
relieve her ought certainly to entitle her to redress. It 
has been settled by many decisions of this court, that 
appeals may be taken from refusals to strike out 
judgments, as well as from orders striking them out. 
In Montgomery v. Murphy, 19 Md. 576, this court en- 
tertained an appeal from the refusal of the court be- 
low to strike out a judgment by confession erro- 
neously entered, and being satisfied of the error, 
ordered the judgment by confession to be stricken 
out. In Powhatan Steamboat Co., Garnishee, etc., v. 
Potomac Steamboat Co., 36 Md. 238, the appeal was 
from an order refusing to strike out and set aside a 
judgment of condemnation in attachment; and the 
order below was reversed. In Johnson v. Lem- 
mon, 37 Md. 336, there was a similar appeal 
and a reversal in this court. We do not think 
that the circumstances of the case show luches on the 
part of the prochein ami in applying to have the entry 
stricken out. It is stated that the infant, after she 
arrived at the age of twenty-one, ratified and approved 
the act of her attorney. It was not in her power to 
do so. Heract in appointing an attorney was void, 
and in violation of the rights of her prochein ami. It 
is in the power of the court to remove the prochein 
ami, but while she sustains such relation, she must 
have the entire control of the conduct of the suit. 
Wainwright v. Wilkenson. Opinion by Bryan, J. 


DEED—REFORMATION—MISTAKE—MUST BE MUTUAL 
—DAMAGES -— MINING — UNINTENTIONAL TRESPASS.— 
TD. and the Maryland Coal Co., by deed of exchange 
conveyed to each other certain adjoining parcels of 
coalland. D. afterward conveyed by deed to the 
Atlantic and George’s Creek Consolidated Coal Co., 
the same land obtained by him from the Maryland 
Coal Co. Subsequently the M. C. Co. sued the A. and 
G. C. C. C. Co. for mining coal on the land conveyed 
to the M. C. Co. by D. Whereupon the A. and G. C. 
©. C. Co. filed a bill against the M. C. Co. for an in- 
junction to restrain the prosecution of said suit, and 
for specific performance, and other relief. The A. 
and G. C. C. C. Co. claimed that the land conveyed to 
D. did not contain the quantity and quality of coal it 
was intended he should receive, and that by mistake 
the land conveyed to D., as described in the deed of 
exchange, did not include the locus in quo, and that 
by a true location the alleged trespasses complained 
of in the suit at law were committed on the land that 
should have been originally conveyed by the M. C. Co. 
to D. It was alleged by the complainant that it had 
been agreed that the M. C. Co. by R., its agent, should 
survey and lay off for D. the land to be conveyed to 
him, and that in conducting its operations after the 
purchase from D., the boundaries of the land not be- 
ing sufficiently marked by visible calls in R.’s survey, 
8. the complainant’s engineer, applied to R. to show 
him the outlines, in order that no trespass might be 
committed, and that R. (since dead), in the capacity 
of agent of the M. C. Co., pointed out the lines, and 
that the coal which was the subject of the action of 
trespass was taken within the lines of the complain- 
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ant’s lands as so pointed out by R., and that if in fact 
there was a trespass, it was due to the acts and state- 
ments of said R. The mistake was denied by the M. 
C. Co. On appeal from an order dissolving a prelimi- 
nary injunction which had been granted, it was held 
(1) that in such a case as this, averring a mistake to 
have been made in the deed of exchange, and setting 
up a verbal contract differing from the deed (which 
expressed the consideration to be the exchange of the 
lands described therein), and asking a specific per- 
formance of the verbal contract, the law was well set- 
tled that the terms of the contract must be accurately 
stated in the bill, and the proof must in every essen- 
tial particular correspond with the terms of the con- 
tract thus set up. Semmes v. Worthington, 38 Md. 
318. It is also well established that any agreement to 
merit the interposition of a court of equity to enforce 
it must be certain in all its parts and mutual; to cor- 
rect a mistake by one of the parties as to what the 
contract was, is not the ground of such interposition, 
but a mistake in the execution of an agreement clearly 
understood and entered into by both parties. Griffith 
v. Frederick Co. Bank, 6G. & J. 424; Gelston v. Sig- 
mund, 27 Md. 334; Shepherd v. Shepherd, 1 Md. Chan. 
Dec. 244; 1 Story Eq., 8767. The contract set up by 
the appellant is not, we think, upon the proof, in the 
light of the principles recognized by the authorities 
cited, satisfactorily made out. (2) A court of equity 
has no inherent power to ascertain the amount of 
damages sustained by reason of tortious acts unat- 
tended with profits to the wrong-doer. Kerr on Inj. 
(Eng. ed.) 221. There must be some joint interest or 
interest iu common of the parties in the property fora 
court of equity to assess the damages. In a case of 
trespass where no such relations exist, we are aware of 
no ground upon which acourt of equity can set up 
any other rule of damages than that which prevails at 
law. The rule for trespass in mining coal is well set- 
tled in Maryland. The right to maintain the action 
of quare clausum fregit exists in this State, whether 
the defendant committed the trespass unwittingly (as 
the complainant claims to have done) or willfully and 
wantonly. The owner of adjoining property is held to 
know the boundaries between him and his neighbor, 
If he has made a mistake bona fide as to his titlej or 
boundaries in mining coal, the lowest measure of 
damages applicable is the value of the coal imme- 
diately upon its conversion into a chattel without 
abatement of the cost of severance. If the trespass 
has been committed through negligence or design, 
punitive damages in addition may be recovered. Bar- 
ton Coal Co. v. Cox and Cox Ex'rs, 39 Md.1; Frank- 
lin Coal Co. v. McMillan, 49 id. 549; Blaen Avon Coal 
Co. v. MeCulloh, 59 id. 403. An unwitting trespasser, 
merely as such, could not change the amount of his 
liability by simply changing the forum. No lower 
measure of damages for trespasses, not negligent nor 
willful, could be substituted in equity for that fixed 
at law, on general principles, for such trespasses. Ifa 
lower measure could be there applied merely because 
the trespasser was honestly mistaken, all such tres- 
passers would seek the courts of equity when sued, 
and thus evade the rule established as applicable to 
them in the aforegoing authorities. Alflantic, etc., 
Coal Co. v. Maryland Coal Co. Opinion by Ritchee, J. 


TRUST AND TRUSTEE—INVESTMENTS—GOOD FAITH— 
DISCRETION.—The general rule applying to discretion- 
ary trusts is, that if trustees exercise discretionary 
powers conferred on them in good faith and without 
fraud or collusion, courts of equity will not undertake 
to control their discretion. Perry on Trusts, §§ 510 
and 511. And the learned author cited says this is so, 
notwithstanding the court has taken jurisdiction of 
the trust, for it to be executed under itseye. In re- 





spect to the rule regulating the investment of trust 
funds, the same author says in sections 452 and 460, 
that if there are special directions in the instrument 
creating the trust as to the kind of securities in which 
trust funds shall be invested, those directions must be 
followed; but that in the absence of such directions 
and powers the trustee must be governed by the stat- 
ute law or rules of thecourt in the State where the 
trust is to be executed; and if there be no such law or 
rules of court, then they are to be guided by sound 
discretion and fair dealing or good faith. The au- 
thorities cited are all English, and this court has de- 
clared that the English rule has never been adopted in 
this State; because there is no law or rule of court of 
general operation which regulates the matter. Gray 
v. Lynch, 8 Gill, 405; Evans v. Iglehart, 6 G.& J. 192. 
In section 459, of Perry on Trusts, it is also stated that 
the rule he laid down was not adopted iu Maryland, 
The learned judge, who decided this case below, certi- 
fies a general rule of that court respecting trusts ad- 
ministered in it, but he adds that the court was in the 
habit of ordering investments in other securities than 
those named in the rule certified. The general rules 
for equity practice recently promulgated by this court, 
under constitutional authority, make no provision on 
the subject. In Gray v. Lynch, 8 Gill, 419, the ques- 
tion was whether the trustees should be held liable for 
investments in bank stock of the United States Bank, 
which failed; and the court held they were not an- 
swerable for the loss; and that it would be grossly in- 
equitable to charge them with it. The court said such 
investment was analogically justified by the act of 
1831, ch. 315, respecting investments by administra- 
tors and guardians under order of the Orphans’ Court, 
which authorized investment in “bank stock or any 
other good security."’ That provision still exists and 
forms the 237th section of article 93 of the Code, and 
supplies the same analogical justification in this case, 
of the investment made in gas stock, which when 
bought was probably deemed quite as safe and profit- 
able an investment as any which could have been 
selected. We have had no suggestion that at that 
time it was not so regarded. Too much caution 
cannot be exercised by trustees in the investment of 
funds confided to their management, but when a dis- 
cretion is clearly given, and its exercise is conceded to 
have been honest and with fairest intent,a court of 
equity will not charge such trustee, who is really 
faultless, with the results of an honest mistake in 
judgment. McCoy v. Hortirtz. Opinion by Irving, J. 
[See ante, 188.] 


—___q____ 


CRIMINAL LAW. 


CHALLENGE TO ARRAY—IRREGULARITY — “ BEER” 
PRESUMED INTOXICATING.—(1) A challenge to an array 
of jurors ought not to be sustained on account of mere 
irregularities in the drawing of the jurors, or mere in- 
formalities on the part of the officers charged with the 
drawing of the same; yet where the statute specifi 
cally prescribes the class or list of persons from which 
the jurors are to be selected, the failure on the part of 
the officers to draw the jurors from the class or list 
prescribed is a sufficient ground to sustain a challenge 
to the array. State v. Yordi, 30 Kans. 221; Thomp. 
Mer. Juris., § 143; Jones v. State, 3 Blackf. 37; Baker 
v. Steamboat, 14 Iowa, 214; Anon., 1 Browne (Pa.); 
121; McCloskey v. People, 5 Park. 308. (2) In the 
absence of evidence to the contrary, beer will always 
be presumed to be an intoxicating liquor. Beer, ac- 
cording to Webster, is a fermented liquor made from 
any malted grain, with hops and other bitter flavoring 
matter. ‘‘ When therefore the word ‘ beer’ is used in 
court by a witness, the court will take judicial notice 
that it means malt and intoxicating liquor, or such 
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meaning will be a presumption of fact, and in the 
meaning of the word itself there will be prima facie 
proof that it is malt or intoxicating liquor that is 
meant.” State v. Teissedre, 30 Kans. 477, 479, 484. 
When the defense is made that the beer sold is spruce 
beer, or ginger beer, or any other non-intoxicating 
beer, evidence thereof is competent; but the mere fact 
that under some formula a noun-intoxicating liquor 
may be made,which is sometimes called beer,is wholly 
irrelevant, in the absence of proof that the liquor or 
beer sold was made from the formula. Sup. Ct Kans. 
State v. Jenkins. [ (2) See 46 Am. Rep. 621.] (32 Kans. 
477.) 


——o__—_——_ 
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GOSSIP FROM NEW YORK. 


grate FULLERTON has been the recipient of 

many congratulations on the subject of the suc- 
cessful production at the Empire Theatre, London, of 
his son’s comic opera, ‘“‘The Lost Locket.’’ The ex- 
judge is as much surprised as those who did not know 
he had a musical son. I went to see him on Saturday 
to find out if he could give me some particulars con- 
cerning the work. ‘I dont know any more about it,’’ 
he said, ‘‘than what the cablegrams in the papers say. 
My son came to me about five years ago and told me 
he wanted to go to Europe. Ashe’d beena good deal 
of a home-boy I thought it might do him good to knock 
around the world a little, so [told himif he had the 
mouey he could go. I think he studied music pretty 
thoroughly in Germany and then went to London, 
where he seems to have made some valuable connec- 
tions. I don’t know any thing about music and don’t 
care forit, and always thought he was wasting time 
over it, so in his letters he’s said very little about his 





operetta.”” When [ told Judge Fullerton that Duff of 
the Stundard thought of bringing out the operetta 
next fall, he instantly became interested. ‘‘ We'll 
have to protect the copyright,’ he said, at once. 
Lucky composer to have your good father a good 
lawyer! 

A batch of cases of considerable importance to ad- 
miralty lawyers are expected to come up in the United 
States District Court in a short time. They all grow 
out of the burning of the Inman Pier two winters ago, 
The legal questions are complicated by the fact, that 
while the goods for whose value various importers are 
suing, were destroyedby fire on the Inman Pier, many 
of them were unladen from the Egypt, of the National 
Line, and were shipped under National Line bills of 
lading; and further by the fact that owing to an ac- 
cident tothe City of Brussels, of the Inman Line, 
many cases of goods intended for that steamer were 
shipped from Liverpool on the Egyptunder Inman 
bills of lading. Some plaintiffs have sued the lutter 
line, some the National. As many legal questions of 
the same nature will be raised in all the suits, and 
much of the evidence will bear upou the whole batch, 
Judge Browne has ordered that they be tried together. 
Whatever Judge Browne’s decision may be the cases 
will undoubtedly be carried to the Supreme Court, as 
many questions of vita] importance to merchants and 
steamship companies are involved. Certainly every 
clause in the bills of lading limiting the liability of the 
companies will have to be: passed upon. The plaint- 
iffs propose to press a novel point very strongly, viz. : 
That the goods were illegally on the wharf at the time 
the fire occurred, the so-called “lay permit” of the 
collector, granting to the steamship companies per- 
niission to allow the discharged goods to remain on the 
wharf forty-eight hours, being contrary to law. It is 
claimed that the duties of the collector are defined and 
limited by statute; that there is no statute authoriz- 
ing the issue of the “ lay permit,’’ and that the simple 
instructions of the secretary of the treasury (Sherman) 
to the collector that he might issue such permits did 
not give him the necessary legal authority to do so. 

One of our judgesis known among the younger 
members of the profession as “the weak sister,’’ be- 
cause he is more frequently reversed than any other 
judge of his court. The other day I was discussing 
with a friend of mine, a motion which he was to argue 
the next morning before “the weak sister.’”’ ‘‘There’s 
only one disadvantage under which our side will have 
to labor,” he said, ‘‘ but it’s a great disadvantage.”’ 
‘*What’s that?” Iasked. ‘‘ We’re in the rigbt!” And 
he was beaten. 

Roscoe Conkling has not been in court very fre- 
quently of late, which in one sense is a pity. For how- 
ever greatly opinions as to his legal abilities may differ, 
there is no doubt of his ability to entertain the court, 
counsel and spectators. Hedoes not confine himself 
to witticisms in his native tongue, but will even en- 
croach upon the sacred precincts of the ancient lan- 
guages. I once heard him make a Latin pun, which 
has not yet, that I am aware of, found its way into 
print. During the taking of some testimony he had 
been indulging in several Latin phrases, when in some 
way one of the counsel was led to remark, ‘‘ What’s 
sauce for the goose is sauce for the gander; ”’ he added, 
“The Senator cannot translate that, because he does 
not know the Latin for sauce.’”’ ‘‘ Not know the Latin 
for sauce! ’’ exclaimed Mr. Conkling; ** why, it’s men- 
tioned twice in half aline of Virgil— ‘gravi jampri- 
dem saucia cura.”’ 

The counsel of Mr. Paul Bauer, the Coney Island pool 
seller, who has been pining for the ocean breezes the 
past week during an inforced occupation as nurse in 
Raymond street jail, Brooklyn, is protesting against 
Judge Moore’s sentence on Mr. Bauer, not because it 
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is too long, but because it is too short. By the time 
your readers see this Judge Piatt will have decided 
whether or not there is any thing in this protest. 
Meanwhile racing men will doubtless have been bestir- 
ring themselves to get the law authorizing pool-selling 
and betting generally on race-tracks through the Leg- 
islature. Theirstroug argument is that itis good for 
a vountry to have afine breed of horses; that race- 
tracks encourage the breeding of fine horses, and that 
without the patronage of those who are drawn to the 
races by the excitement of betting, racing associations 
could not support themselves. To this however it 
might be answered that if gambling on race- tracks 
were suppressed, the breed of ‘‘sports” might be im- 
proved. Forat present as between the race-horses 
and the majority of the men who gather to see them 
run, the horses are by far the finer animals. 

The other day I came in upon a theatrical manager 
as he was writing the following advertisement: 
‘“*Wanted—A lawyer who can draw up a contract be- 
tween a manager and an actor which the latter can’t 
break.”” When I asked him in what paper he intended 
to insert it, he said: ‘It’s a gag for the new burlesque 
I’m going to bring out. You don’t suppose I'd adver- 
tise for such a contract. Why, it would be money 
thrown away. There’s no such thing as a contract an 
actor can’t break; at least not in this world. I never 
knew a contract yet that was proof against a case of 
big head.” A case of big head arises when an actor 
who makes a success in a small part immediately con- 
siders himself entitled to all the privileges of a star. 

Gustav KoBBE. 

New York, March 18, 1885. 

a 


CORRESPONDENCE. 


““ ENJOIN.”’ 
Editor of the Albany Law Journal: 

Are you quite correct in your approval of Mr. Gil- 
bert M. Tucker's criticism on the word enjoin as used 
by lawyers, and have they so perverted the meaning as 
to reverse it completely? According to Webster’s Dic- 
tionary this verb is defined in its legal use “to pro- 
hibit or restrain by a judicial order or decree;”’ and 
there is quoted, as an authority, a sentence from Kent 
in these words: ‘**This is a suit to enjoin the defend- 
ants from disturbing the plaintiffs.’ So in Burrill's 
Law Dictionary a similar definition is given: ‘To 
command a person from doing a thing; to prohibit or 
restrain by express command.’ In the same work 
will be found the law French verb “ enjoyndre,’”’ from 
which enjoin is derived, and reference is made to the 
use of that word by Britton over two centuries ago, 
and it has been followed up and used in that sense to 
the present day by judges and commentators of the 
law, whose pure English has never before been ques- 
tioned. Yourightly advise Mr. Tucker to go for the 
barbarians who use ‘‘garnishee’’ as a verb; but do 
enjoin him to spare the lawyers who use that forcible 
word enjoin, which is almost a necessity in certain ju- 
dicial proceedings. If age and usage are to be re- 
garded in establishing the proper use of the English 
language, the word enjoin has a fixed and definite sig- 
nification in our legal lore; and it is unnecessary to 
displace it by having recourse ‘‘to the vilest newspa- 
per slang, injuncted,”’ or substituting any other word 
in its stead. 


New York, March 10, 1885. C. B. 8. 


RELIEF OF THE CouRT OF APPEALS. 
Editor of the Albany Law Journal: 

T have read with great interest the letter of your 
correspondent “ Y.’’ in your issue of February 21, and 
the article under “ Current Topics ’’ of March 7, inst., 
and while I appreciate the pressure of business al- 





ready before tke Court of Appeals and its steadily in- 
creasing calendar, there seems to be a view of this sub- 
ject that your correspondents have overlooked. 

ln our zeal to relieve that very worthy body of its 
onerous duties we should remember that our State is 
the largest in commercial importance of any, and con- 
tains the monetary center of the continent, hence it is 
no apology for us to refer to the courts of last resorts 
in other States, or to lament the larger amount of our 
legal business, and still impair the rights and opportu- 
nities of suitors to find a remedy. 

Let us look for a moment at some branches of the 
courts; to illustrate, take the Surrogate Court of any 
county of New York State, and assume that we found 
the present Surrogate Court unable to hear and deter- 
mine all cases that came before it. Would we restrict 
men from leaving estates, or prohibit dying? And 
still a large number of the cases in the Court of Ap- 
peals come up from that court. Another illustration 
might be drawn from the United States Patent Office. 
Many worthless inventions are patented. Can we say 
that a device must be rejected because the cost of 
the same and the interests it affects are small? By no 
means; todo so would cripple the industries of our 
whole country. 

If we have sufficient business for twenty-one judges, 
why not employ them, and let them work in three sec- 
tions, but in harmony with each other, and so classify 
them that while all do not hear the argument, the 
opinion in every case embodying any new question, or 
wherein the entire seven judges who hear the argu- 
ment are not unanimous, or any case wherein they 
deem that justice will be promoted thereby, shall be 
read before allthe judges, and concurred in by a ma- 
jority, thus seven judges would hear and decide every 
case, and cases involving close questions and such as 
are of especial magnitude, would receive the scrutiny 
and thought of twenty-one. 

Since the writer of this has been connected with the 
courts of this State the amount has substantially been 
made to determine in many cases the merits of the con- 
troversy by making only those cases involving a cer- 
tain amount or upwards appealable to that court; this 
together with the compulsory stipulation for judgment 
absolute, renders it upon the border line of discrimina- 
tion in favor of restricting appeals to the few, a prac- 
tice in my judgment most pernicious, and unworthy 
the great Empire State. 

These are but suggestions, which we hope may call 
out the thoughts and opinions of other and abler 
minds upon both sides of this important subject. 

In the meantime we await with much interest any 
elaboration that ‘‘ will amount to satisfactory demon- 
stration ’ that a class of counsel for the Court of Ap- 
peals and for work in banc will ever be of very much 
service to suitors (who are really the parties whose ne- 
cessities are greatest) in facilitating their rights or in- 
terests. 

RocuHeEster, March 9, 1885. K. 


———_>____——_-. 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, March 17, 1885: 

Judgment reversed and judgment on case ordered 
for defendant— Theodore it. Benedict and another, 
respondents, v. William H. Webb, appellant. ——Judg- 
ment affirmed with costs—Sylvia A. White, respond- 
ent, v. William Law, executor, appellant; George S. 
Allison, respondent, v. Rosa Schmitz and others, ap- 
pellants; Margaret Parker, administratrix, respond- 
ent, v. Ulster and Delaware R. Co.— Judgment re- 
versed, new trial granted, costs to abide the event— 
Mayor, etc.,of New York, appellant, v. Hannah A. 
Kelly, administratrix, etc., respondent.——Order af- 
firmed with costs—William Custer, respondent, v. 
Green Point Ferry Co., appellant.——Orders reversed 
with costs—Mary Emma Wyckoff, respondent, v. Seth 
W. Scofield and others, appellants.——Motion for res- 
titution denied, $10 costs—Ambrose 8S. Murray, etc., 
respondent, v. Robert H. Bedell and others, appel- 
lants.——Motion for restitution granted, $10 costs— 
Margaret C. Wallace, etc., respondent, v. Robert H. 
Rerdell, appellant. 
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CURRENT TOPICS. 

(y"" correspondents have recently discussed the 

subject of the relief of our Court of Appeals. 
We see no reason to change the opinion which we 
have long entertained and expressed, that the 
proper mode of relief is to have more judges and a 
double court. Our correspondent, E. M. M., ante, 
219, admirably presents the reasons for this prefer- 
ence. There is probably very little disposition in 
any quarter to relieve the court by cutting off ap- 
peals, unless possibly appeals from interlocutory 
orders, and the like. But there is a disposition in 
a certain influential quarter to advocate resort to a 
commission, composed wholly or in part of certain 
of our Supreme Court judges who are not fully oc- 
cupied at present. If any of the Supreme Court 
judges are not busy enough, they can have their 
hands full by judicious transfers in their own 
court. The radical objection to any commission 
is that it isa mere temporary expedient, whereas 
the State ought to have at all times a sufficient 
number of judges to dispose of the business with- 
out compelling suitors to wait for a “ block,” and 
then take up with the decision of pro tempore 
judges. We must look at the situation squarely, 
and confess that our seven judges cannot do the 
business, and never again will be able to, and that 
they will constantly be falling further behind. 
The growth of the State and its legal business in 
the last fifteen years has been enormous, What it 
will be in the next fifteen no man can predict. 
But resources should at once be provided sufficient 
to transact the probable business, and to do it in- 
telligently and considerately. In doing what they 
now do our judges are overworked and hurried, 
and occasionally their work shows the inevitable 
result of lack of time for research and reflection — 
only occasionally, however, for the correctness of 
their decisions on the whole is remarkable. But 
the continual growth of the calendar is a constant 
temptation to hurry and to overwork. There is no 
conceivable reason why there should not be a 
double court. Even a commission makes a double 
court for the time. We are prepared to hear some 
one object to the expense, and yet thousands of 
dollars are squandered every year in spoiling fair 
stone in the capitol with grotesque and inappropri- 
ate carving, without exciting much comment. Pos- 
sibly— we do not know, it is only a suspicion — 
our honored judges may have some personal feeling 
against a double court. But they ought not; the 
task before them is beyond their power, or the 
power of any other seven men, and they ought to 
welcome any scheme of permanent relief. The 
problem of adequately serving the State in its 
legal business is far above personal considerations. 
By the time the present judges are all disqualified 
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by age the business of their court will engross the 
time of twice the present number of judges, even 
if it is not the case now. But is anybody going to 
move in the premises? Where is the New York 
City Bar Association? Why do not some of its 
members give up kicking against the pricks of 
codification, and do the State a little real service by 
helping to provide some measure of relief in this 
exigency? 


The London Law Times says: ‘‘ Opinion in favor 
of codification is certainly growing — at any rate, 
among the laity. The strength of the deputation 
from the Associated Chambers of Commere, which 
waited upon the Lord Chancellor last week, snows 
very clearly that merchants, manufacturers and 
bankers, who have lately devoted a surprising 
amount of attention to questions of law reform, 
have learned to expect very great things from the 
reduction of commercial law to a written system. 
It is easy to understand the longing for simplicity 
and precision which is at the bottom of this expec- 
tion. Business men are not the only people who 
feel it. Whether a commercial code, when ob- 
tained, would prove the unmitigated blessing it is 
expected to be, is a question we need not trouble 
ourselves to answer. A complete code will hardly 
be seen by the present generation, but the common 
law has now reached a stage of its development at 
which codification sets in as a natural and in- 
evitable process, and when, for good or bad, this 
process has once begun, its completion is only a 
matter of time. The lord chancellor points to the 
law of insurance as the next most promising sub- 
ject for the treatment which has already been ap- 
plied to the law of bills of exchange, bankruptcy, 
merchant shipping and joint-stock companies, 
His lordship despairs of the complete codifi- 
cation of the law of contracts, but we see no rea- 
son why in this piecemeal fashion the whole ground 
should not eventually be covered. It is a pity the 
lord chancellor should have had to point to the 
legal members of Parliament as the chief obstacles 
to law reform — and the more pity because it is 
undoubtedly true.”” They will have a complete 
code in England before they know it, and they 
cannot do better than to go on copying us. 


Dr. Frank H. Hamilton has an article in the cur- 
rent number of Popular Science on ‘‘ Medical Ex- 
pert Testimony.” It is designed as a defense of or 
apology for medical experts, but we cannot say it 
is very conclusive or advances any new ideas on 
the subject. The doctor, speaking of the constant 
disagreements of such experts, says “lawyers also 
do not often agree in opinion as to the merits of 
the cases of their respective clients.” But the cases 
are very different. The lawyer sees only one side; 
the doctor sees both sides, or ought to. Doctor 
Hamilton is opposed, and wisely, we think, to the 
employment of permanent experts as advisers to the 
courts. He candidly admits that all wisdom is not 
among the doctors —‘‘in reference to questions of 
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sanity or insanity, most men of intelligence who 
have reached adult life are experts.” But the Doc- 
tor unconsciously illustrates the limitations of 
medical men as witnesses by a leaf from his own 
experience in the Cole-Hiscox case. He says: ‘‘ The 
jury rendered a verdict of acquittal on the ground 
of unsound mind; but no medical expert had tes- 
tified that Cole was insane. In the course of my 
examination as an expert witness, the court asked 
me whether I thought ‘that Cole, at the time he 
committed the act for which he was under trial, 
knew the difference between right and wrong, and 
that the act was in violation of the law.’ To which 
I replied in effect that ‘Cole, being suddenly con- 
fronted by the man who had wronged him, did not 
probably consider whether the act which he was 
about to commit was in violation of the law or not.’ 
If the jury made use of this reply to pronounce 
him insane, the responsibility of their verdict does 
not rest upon me. The verdict of ‘unsound mind’ 
was given, as it has been in many similar cases, be- 
cause they did not think he ought to be punished 
for the act, and they were quite willing to give a 
very broad and partial interpretation to any testi- 
mony which in the remotest degree seemed to fa- 
vor the defense. Subsequently from _ several 
sources I learned that my testimony, inferred only 
from the verdict, had been subjected to criticism.” 
This shows how incapable most physicians are of 
answering a simple direct question. ‘‘ Did he know 
the act was wrong and unlawful?” ‘Well, he 
That was no an- 


probably did not think about it.” 
swer at all, and ought to have been struck out. 
Why couldn’t he have said, “yes, but he was in 
such a passion that he did not stop to think, or he 
didn’t care.” 


Dr. Francis Wharton has been appointed legal 
adviser to the State department of the Federal 
government on questions of international law. It 
is a good idea to make such an appointment, and 
no fitter man could be found for the place. 


Messrs. G. P. Putnam’s Sons, of the city of New 
York, have undertaken a very important and de- 
serving enterprise in the publication of a new and 
complete edition of Alexander Hamilton’s works. 
The only other complete edition is out of print, and 
dear. This is edited by Henry Cabot Lodge, and 
will be completed in nine volumes, the first of 
which is just issued, the remainder to follow at 
short intervals. It will embrace ‘‘ The Federalist,” 
which heretofore has been published only in a sep- 
arate form. No better selection of an editor could 
have been made, as is shown by Mr. Lodge’s excel- 
lent contributions to the series of “American States- 
men.” The first volume is a sumptuous book, one 
of the most admirable examples of American book- 
making. The greatness of Hamilton has always 
been appreciated by his countrymen, but of late 
there seems to have been a revival of interest in the 
study of his character, career and writings. He 





seems to us to have been the brightest genius 
among the remarkable group of men who founded 
our institutions, a born architect of States, who had 
by intuition a profounder knowledge of the princi- 
ples of government than other men acquire by 
length of years, study and experience. In our times, 
when the question of finance is the most engrossing 
one in national affairs, his works are worthy of the 
most careful consideration, Although many of his 
ideas on State policy were in conflict with those 
which have obtained sway in this country, yet asa 
government financier he fully merits the magnifi- 
cent praise bestowed on him by another great Ameri- 
can statesman: “ He smote the rock of our national 
resources, and abundant streams of revenue gushed 
forth; he touched the corpse of the public credit, 
and it sprang upon its feet.” It is a curious reflec- 
tion that however States may grow and wealth in- 
crease, the principles of finance and of general na- 
tional prosperity are the same in all ages. Open- 
ing this volume at random, we smile at the state- 
ment that the States owe a debt of fifty millions, 
and that Hamilton hopes that it may be paid off, 
‘‘without burthening the people,” in twenty years! 
And yet Hamilton’s theories are as respectfully 
studied now as when they were first advanced. We 
shall reserve further comment until the series is 
more forward in publication, and we shall have bet- 
ter opportunity to speak of this great man’s genius 
and services as they deserve. But there is no time 
better than the present to say that every liberal law- 
yer ought to possess and study Hamilton’s works, 
and that this promises to be decidely the best 
edition. 


NOTES OF CASES. 


N Banks v. Manchester, United States Circuit 
Court, Ohio, the question of copyright in judi- 
cial decisions was decided by Sage, J. The plaint- 
iff, contractor with the State of Ohio for the publi- 
cation of volumes 41 and 42 of the State reports, 
sought to restrain the defendant, publisher of the 
American Law Journal, from publishing any of the 
decisions and opinions of the Supreme Court to be 
reported in those volumes. The head-notes in that 
State are prepared by the judges. The court said: 
‘‘ Nowhere in the statute law, relating to the publi- 
cation of reports, is authority given to the reporter 
or to any other person to acquire a copyright in the 
decisions or opinions of the judges. This is sig- 
nificant, in view of the unanimous opinion of 
the justices of the Supreme Court of the United 
States in Wheaton v. Peters, 8 Pet. 668, that no re- 
porter has or can have any copyright in the written 
opinions delivered by that court. The legislation 
in the State of Ohio must be considered to have 
been enacted with reference to that opinion, and 
therefore to have been intended to limit the provi- 
sions above cited to the volumes of reports, and to 
exclude copyrights of the opinions of the judges. 
It is in accordance with sound public policy, ina 
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Commonwealth where every person is presumed to 
know the law, to regard the authoritative exposi- 
tion of the law by the regularly constituted judi- 
cial tribunals as public property, to be published 
freely by any one who may choose to publish them. 
And such publication may be of every thing which 
is the work of the judge, including the syllabus 
and the statement of the case, as well as the opin- 
ion. The copyright of the volume does not inter- 
fere with such free publication. It protects only 
the work of the reporter—that is to say, the in- 
dexes, the tables of cases, and the statement of 
points made, and authorities cited by counsel. 
Wheaton v. Peters, 8 Pet. 653; Little v. Gould, 2 
Blatchf. 165 and 862; Chase v. Sanborn, 4 Cliff. 306; 
Myers v. Callaghan, 5 Fed. Rep. 726; §. C., 10 Biss. 
139; Myers v. Callaghan, 20 Fed. Rep. 441. Coun- 
sel for complainants cite Judge Drummond’s dic- 
tum in Myers v. Callaghan, 5 Fed. Rep. 728, that 
‘if an adeqnate compensation was paid by the State 
to the reporter for the work done by him in pre- 
paring volumes of reports, then whatever property 
there was in the volumes arising from the labors of 
the reporter ought to belong to the State and not 
to him.’ ‘ Now,’ say counsel, ‘in Ohio the State 
undertakes to pay the reporter ‘adequate compen- 
sation,’ and by the statute that amount is all he can 
receive. He has no perquisites. The theory is 
that the State pays him for his labor, and that 
the result of his labor belongs to the State.’ 
And counsel proceed to claim that ‘ this is precisely 
the theory upon which the State is entitled to the 
decisions of the judges. They are paid a stipu- 
lated price or sum for their services, and this by 
their consent —impliedly given when they accept 
the office — is in full of their services, and the re- 
sult of their labors is the property of the State.’ 
Mr. Drone, in his work on Copyright, page 161, 
states substantially the same view, although he says 
he has seen no sound, clear exposition of the law 
governing copyright in judicial decisions, and that 
it has not been expressly declared in any modern 
case that copyright will vest in a judicial decision. 
Mr. Justice Story, one of the judges who concurred 
in the decision in Wheaton v. Peters, said (in Gray 
v. Russel, 1 Story, 21) that while it was held in that 
case that the opinions of the court, being pub- 
lished under the authority of Congress, were not 
the proper subject of copyright, it was as little 
doubted by the court that Mr. Wheaton had a 
copyright in his own marginal notes, and in the ar- 
guments of counsel as prepared and arranged in his 
work. Whether the State, through its reporter, 
can secure a copyright in the opinions of its judges, 
is however not a question arising, nor can it be de- 
cided in this case. It is sufficient to say that the 
State has not adopted legislation for such copyright, 
that the enactments providing for copyright for the 
volumes of reports, or of the reports, do not au- 
thorize copyrights of the opinions of the judges.” 


In Lathrop v. Thayer, Massachusetts Supreme 
Court, January, 1885, it was held fhat a tenant at 





will is not liable to his landlord for the destruction 
of the premises by fire by the mere negligence of 
the tenant. The court said: “ The diligence of the 
counsel for the plaintiff has not shown us any case 
in which it has been held that a tenant at will is 
liable to his landlord for injuries occasioned by his 
negligence in kindling or keeping fires in stoves, 
fireplaces or chimneys intended to be used for heat- 
ing the premises. Such a case is presented in Scott 
v. Hale,16 Me. 326,but the defendant had a verdict. 
In the case cited of Parrott v. Barney, 1 Deady, 405, 
App., 1 Sawyer, 435, the tenancy was from year to 
year, and the damage was for explosive substances 
stored in the building. There is nothing in United 
States v. Bostwick, 94 U. 8. 58, or Robinson v. Wheeler, 
25 N. Y. 252, that decides that a tenant at will is 
liable for the negligent burning of a building let. 
The law of negligence has been largely developed 
in recent times, and is argued that there is no 
sound reason why it should not be applied in the 
same manner to real property as to personal, and to 
tenancies at will as well as to tenancies for a term. 
It may well be doubted whether the existing con- 
dition of the law of negligence is altogether satis- 
factory, and whether it would be well to establish 
an unlimited liability on the part of every tenant at 
will of real property to his landlord for every in- 
jury occasioned by any act of negligence on his 
part, or that of his servant in the use of the prop- 
erty. However this may be, we do not feel at lib- 
erty to overturn long-established rules of law gov- 
erning real property. It is competent for landlords 
and tenants to make in writing any stipulations 
they see fit. When there is no writing, and the 
tenant takes the precarious estate of a tenancy at 
will, we think it has been generally understood 
that the tenant is not liable for the burning of the 
tenement let occasioned by his negligence or that 
of his servant in the keeping of fires set for the 
purpose of, and in the places designed for, heating 
the premises so that they may be fit for occupation. 
The fact that no action can be found to have been 
maintained for this cause of action is strong evi- 
dence of this. The ancient law has been acqui- 
esced in, and consciously or unconsciously the cost 
of insurance to the landlord, or the value of the 
risks, enters into the amount of the rent. We 
think on this part of the case the exceptions should 
be sustained. If the law were to be established 
anew, it might with much force be contended that 
the test of the liability of the defendants in this 
case ought to be the same as to all of the property 
destroyed, but it would deserve consideration 
whether in such a case as this is, it would not be 
more reasonable to hold the defendants liable only 
for gross negligence amounting to reckless conduct. 
The existing law has however introduced many dis- 
tinctions. A bailee of chattels for hire is liable 
only for the want of ordinary care, but if the bailee 
promises to return the chattel absolutely, then he is 
liable, although the chattel is destroyed by inevita- 
ble accident. Harvey v. Murray, 136 Mass. 877. 
The obligations of tenants under a written lease to 
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their landlords, except as far as statutes have im- 
posed arbitrary liabilities, are determined by the 
construction of the lease. But landlords are at 
common law exempt from many liabilities toward 
their tenants for the condition of the premises, 
which they are under toward strangers, who are 
lawfully upon the premises while in their posses- 
sion. Bowe v. Hunking, 135 Mass. 880; Woods v. 
Naumkeag Steam Cotton Co., 184 id. 357; S. C., 
45 Am. Rep. 344. Disregarding the use of fire in 
clearing land and for other agricultural purposes, 
and confining ourselves to the case at bar, which is 
the use of fire in stoves for the purpose of heating 
the building, it is manifest that in many cases pru- 
dence might require a reconstruction of the chim- 
neys and the purchase of new stoves. In many 
cases it would be difficult to determine how far the 
bad condition of the premises contributed to the 
injury occasioned by the fire. We think the rea- 
sonable rule is that if landlords would protect 
themselves from the mere negligence of their ten- 
ants, they should take a written lease with proper 
covenants; and that a tenant at will is not liable to 
his landlord for the mere negligence of himself or 
his servants in kindling or guarding fires in stoves 
or chimneys for the purpose of heating the prem- 
ises; that he is liable for willful burning, and also 
for such gross negligence as amounts to reckless 


conduct.” 
——__>___——_ 


RULES AS TO THE PRIVILEGES OF WIT- 
NESSES. 
Til. 


Rute. No witness is compellable against his objec- 
tion to answer questions (a), or to produce documents 
or other evidence (b) which may have a tendency to ren- 
der him amenable to indictment for a crime (1), or 
prosecution for a penalty (c). 


(A.) 
{. R. was sued ona bill of exchange which it 
was alleged had been won at gaming. It appeared 





(1) Cartwright v. Green, 8 Vesey, 407 (1802); Bishop of Lon- 
don v. Fytche, 21 Brown, 97; Ex parte Tymes, 11 Vesey, 525; 
Claridge v. Hoare, 14 id. 65; Paxton v. Douglas, 16 id. 241; 
Oliver v. Haywood, 1 Anstr. 83; — v. Hallis, 9 N. H. 
108 (1837); Janvren v. Scammon, 29 id. 290 (1854): Macarty v. 

rd, 9 La. 381 (1836); State v. Foster, 23 N. H. 354 (1851); 
Eaton v. Farmer, 46 id. 200 (1865); Warner v. Lucas, 10 Ohio, 
340 (1840); Phelin v. Kenderline, 20 Penn. St. 363 (1853) ; Poole 
v. Perritt, 1 Speers, 128 (1842) ; State v. Edwards, 2 N.& M. 
13 (1819); Floyd v. State, 7 Tex. 251 (1851); People v. Mather, 
4 Wend. 229 (1830); State v. Olin, 23 Wis. 318 (1868); Kirschner 
v. State, 9 Wend. 140 (1859); State v. Talbott, 73 Mo. 358 (1881); 
sy i —— 36 Mo. 401 (1865); Byass v. "Sullivan, 21 How. 

; Re Tap = 9 id. 394 (1854); Pleasant v. State, 15 
te Aer 5); Peop ce Lobman, 2 Barb. 216 (1848); Curtis v. 
Knox, 2 Denio, Phe (1845); Hayes. v. Caldwell, 10 Til. 33 (1848); 
‘Taney v. ome 4H. & J. 348 (1818); Higdon v. Heard, 14 Ga. 
255 (1853); e v. Connigham, 1 Cranch C. C. 76 (1802); 
United Sta B.. v. Strother, 3 id. 432 (1809); Southard v. Rex- 
ford, 6 Cow. hy (1826); Lister v. Boker, 6 Blackf. 439 (1249); 
Emery’s , 107 Mass. 173 (1871); Sodusky v. McGee, 5 J. J 
Marsh. e21 dl (1331); Newcomb v. State, 37 Miss. 383 (1859); 
Campbell v. State, 23 Ala. 82 (1853); Re Lewis, 39 How. Pr. 
155 (1869); People’ v. Herrick, 13 Johns. 82 (1816); United 
States v. Dickinson, 2 McLean, 328 (1840); State v. Sta les, 47 
N. H. 113 (1866); Douglass v. Wood, 1 Swan, 393 (1852): ‘orney 
v. peeees. a Va. 729 (1871); hry ¥ v. ane Hilt. 247 
(1858, East Chapman, 1 Mood alk. 46 (1827); King v. 
‘Adly. 1M. ‘& Rob. 94 (1831); Friend’s case, 13 How 8 St. ee 16; 
Rosewell's case, 10 id. 165; Hardy's case, 24 id. 720; O’Corg- 
ley’s case, 26 id. 1351; Lord Macclesfield’s case, 16 id. i146. 





that R. and others had played at the house of H. 
H. was called and testified that he saw no gaming 
in his house. He was then asked: ‘‘ Was there a 
roulette table in the room?” H. was not compelled 
to answer this question (2). 

2. It is alleged that a bond sued on was given 
for an illegal consideration, viz., the sale of the 
commerce of a ship, contrary to law. The obligee 
declines to answer not only as to this fact, but also 
as to what the consideration was, and why the 
debt had not been proved in bankruptcy, as having 
a tendency to accuse him of violating the law. His 
refusal is proper (3). 

3. On the trial of S. a witness is asked whether 
he knows the handwriting of an advertisement re- 
ferring to the libel, and if so, to name the person, 
He is bound to answer the first question but not the 
second (4). 

4. In an action on a bill of exchange a witness is 
shown the bill and asked whether it has ever been 
in his possession. He replies that as he is under 
indictment for usury in the same transaction he 
must refuse to answer. His refusal] is proper (5). 

5. Fornication was a crime in Tennessee in 1860. 
In that year on the trial of an action for seduction, 
a witness is asked ‘‘if he knew of any man having 
had sexual intercourse with the girl?” The wit- 
ness may refuse to answer (6). 

6. A witness is asked: ‘‘Do you know of any 


one, other than yourself, being engaged in gam- 


bling during the last two years?” The question is 


proper (7). 

7. In an action of trespass a witness is asked to 
state what he knew in regard to any person tearing 
down and carrying away the property in contro- 
versy. The witness refuses to answer because it 
may tend to criminate himself. The witness’ re- 
fusal is legal (8). 

8. A witness is asked whether he had not testi- 
fied falsely in a former case. The witness may re- 
fuse to answer (9). 

9. In an action of libel a witness is asked (being 
shown the manuscript of the publisher's libel): 
‘¢Did you write this paper?’’ The witness may re- 
fuse to answer (10). 

10. In an action ona promissory note a witness 
is asked whether the note was not given for a gam- 
ing consideration. The witness may refuse to an- 
swer (11). 

11. E. being indicted for sending a challenge 
and fighting a duel, several witnesses are asked: 
‘Have you heard E. acknowledge that he sent a 
challenge to or fought a duel with F.?” They re- 
fuse to answer. Their refusal is proper.(12) 

(2) Fisher v. Ronalds, 12 C. B. 763 (1852). 

(3) Paxton v. Douglass, 19 Vesey, 227 (1812). 
(4) R. v. Slaney, 5 C. & P. 213 +1832). 

(5) Cates v. Hardacre, 3 Taunt. 424 (1811). 
(6) Lea v. Henderson, 1 Cold. 146 (1860). 

(7) Richman v. State, 2 J. Greene, 532 (1850). 
(8) Prentz v. Cheeney, 11 Iowa, 469 (1861). 
(9) State v. Blake, 28 Me. 353 (1845). 

(10) Simmons v. Holster, 13 Minn. 253 (1868). 


(11) Poole v. Perritt, 1 Speers, 128 (1842). 
(12) State v. Edwards, 2. N. & Mc. 13 (1819). 
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In case 1 the answer might have a tendency to 
involve him in the danger of being indicted as the 
keeper of acommon gambling house, or as a con- 
spirator to defraud. ‘‘The question here put,” 
said Maule, J., “is just one of the questions which 
would necessarily have been asked on an indict- 
ment against the witness for keeping a gambling 
house. I think it is impossible to put a case of the 
more proper application of the rule which protects 
a witness from committing himself.” And Wil- 
liams, J., added: ‘‘I think it was abundantly clear 
that his answer in this case must have a direct ten- 
dency to place the witness in danger.” 

In case 2 the chancellor said: ‘‘I have looked 
into all the cases, and I find the distinctions be- 
tween questions supposed to have a tendency to 
criminate and questions to which it is supposed an- 
swers may be given, as having no connection with 
the other questions, so very nice that I can only say 
the strong inclination of my mind is to protect the 
party against answering any question, not only that 
has a direct tendency to criminate him, but that 
forms one step toward it.” 

In case 3 Lord Tenterden said: “ He is not bound 
to do that, because it may be himself. You can- 
not only not compel a witness to answer that which 
will criminate him, but that which tends to crimin- 
ate him, and the reascn is this, that the party would 
go from one question to another, and though no 
question might be asked, the answer of which 


would directly criminate the witness, yet they 
would get enough from him whereon to found a 
charge against him.” 

In case 4 Lord Mansfield held the witness’ course 


proper. “ Your questions,” said he, ‘‘ go to connect 
the witness with the bill, and they may be links in 
a chain.” 

In case 5 the party might be the witness himself. 
“Tt is well settled,” said the court, ‘‘that where it 
reasonably appears that the answer will have a ten- 
dency to expose the witness to a penal liability, or 
to any kind of punishment, or to a criminal charge, 
the witnessis not bound to answer the question. 
If the fact to what he is interrogated forms but a 
link in the chain of testimony which would convict 
him, he is protected, without being requested to 
explain how he might be criminated by the answer. 
If it be one of a series of questions, the answers to 
all of which would establish his criminality, he 
cannot be compelled to answer that or any of the 
series.” 

In case 6 the court said: ‘‘The witness should 
have answered this question. An affirmative or 
negative reply could not in any manner have crim- 
inated him. The inquiry does not embrace all the 
gaming within the knowledge of the witness, but 
only such gaming as was known to the witness in 
which he was not a party. If the witness had not 
been excepted in the interrogatory, there would 
have been more propriety in his refusing to answer, 
as he might have been a party himself to all the 
games within his knowledge within the time speci- 





fied, and in such case an affirmative answer would 
have a tendency to implicate him. But clearly as 
the question was put, he could not claim the benefit 
of the rule.” 

In case 7 it was said: “The act of the defend- 
ants, for which the plaintiff sought to recover, is a 
criminal offense under our statute, and the ques- 
tion asked tended to obtain from the witness cer- 
tain facts which would prove that he was present, 
and aided in the commission of the offense. An 
answer directly giver to the questions propounded 
by the plaintiff might not have implicated the wit- 
ness, but when once answered the right of defend- 
ant to a cross-examination to test the truth of such 
answer, might have compelled the witness to state 
some fact that would have been a link in the chain 
of evidence that would criminate him.” In a case in 
its facts almost like case 7 (18), Redfield, J.,said: ‘‘It 
is well settled that a witness is not bound to an- 
swer any question, the answer to which might tend 
to criminate him, ¢. e., expose him to a prosecution 
for crime or penalty. It is doubtless true that 
this is not the most effectual mode of shielding the 
witness, for the mere fact of claiming the priv- 
ilege tends very much to show him guilty of the 
offense. A rule that the testimony should be given 
in all cases, but should never after be used for the 
purpose of procuring a conviction of crime, would 
be more conducive to the reasonable ends of justice, 
and at the same time afford full protection to the 
witness. But such is not the law. It is well set- 
tled that the testimony, if freely given, may be af- 
terward used against the witness. I know indeed 
of no rule to exclude the testimony being given in 
evidence against the witness, even in a prosecution 
of a criminal nature, although the witness were 
compelled to testify under the requisition of a court 
of justice (14). Itis obvious then that the only 
security of the witness is in silence. The rule 
should be so administered as to afford full protec- 
tion to the witness, and at the same time escape 
simulated excess. * * * From this view of the 
subject it is obvious that the witness must first de- 
termine whether he can make a ful! disclosure with- 
out stating any fact tending in any degree to crim- 
inate himself. If he informs the court upon oath 
that he cannot testify without criminating himself, 
the court cannot compel him to testify, unless they 
are fully satisfied such is not the fact, 7. ¢. that the 
witness is either mistaken or acts in bad faith, in 
either of which cases the court should compel the 
witness to testify.” 

In case 9 it was said: “The question asked the 
witness referred to the manuscnpt from which this 
libel was published, and which was already in evi- 
dence in the cause. A libel is an indictable offense, 
the direct tendency therefore of this question was 
to criminate the witness.” 

In case 10 the court said: ‘‘If he had won the 
amount at gaming unlawfully, which was very sup- 

(13) Chamberlain v. Wilson, 12 Vt. 491 (1840). 


(14) The evidence would be given under duress, and would 
be inadmisslble against him. See rule. 
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posable, any affirmative answer must have led to 
the time and place, if not attending circumstances, 
the how and wherefore of his knowledge — all 
asked under the guise of his own assumed right of 
concealment, but leading to the exposure of his 
guilt, and the man would have been soon trapped, 
or at least exposed toa prosecution for gaming. 
The judge therefore decided correctly in permitting 
the witness to be silent upon his own assurance 
that his answer would tend to criminate himself. 
The decision was within both the reason and letter 
of the adjudications and the meaning of the rule, 
that no man shall be compelled to criminate him- 
self; by which I understand he may not expose him- 
self to the charge of acrime or misdemeanor by 
law, in contradistinction to dishonor or liability to 
a civil action, and the protection must be full.” 

In case 11 it was said: ‘‘I presume no rule on 
the subject of evidence is better established than 
that a witness shall not be bound to criminate him- 
self. The only difficulty arises in the application 
of the rule. It must be admitted that if the ques- 
tion has a tendency to criminate the witness, ac- 
cording to the rule he is not bound to answer. 
But it is said the court should decide this point as 
to some questions. It is utterly impossible that 


the court can decide without possessing a full and 
complete knowledge of all the facts which it may 
be important for the witness to conceal; therefore 
something must necessarily be left to the witness; 


and we have the same security for a knowledge of 
the fact that he may be implicated by the answer, 
that we have for the knowledge of any other fact. 
It was urged that an ignorant man might not be 
able to decide. The court will always so instruct 
a witness as to enable him, if he possess any under- 
standing, to determine whether he may be jeopar- 
dized by the answer, and if the answer may form 
one link in a chain of testimony against him, he is 
not bound to answer. Phillipps on Ev. (Dunlap’s 
Ed.) 206; 2 Espinasse Dig. 405; 16 Vesey, Junr., 
242; M’Nally, 257; King v. L. G. Gordon, 2 Doug- 
lass, 598; Honeywood v. Selwin, 3 Atkins, 276; 
Cates v. Hardacre, 3 Taunt. 424. Under the act 
against duelling all who counsel one to fight, as 
well as the seconds who are engaged, are made lia- 
ble to the penalties. If the witness stood in either 
of those relations he might be implicated by an- 
swering the question. It is not necessary that the 
privity of the witness should at once appear by the 
answer; nor will it be contended that that would 
have been the case here; but it may have formed 
a link in a chain of testimony extracted from him, 
or obtained from other sources, which may have 
tended to criminate him. It was contended that 
in a cross-examination the witness may have refused 
to answer any question which had a tendency to 
criminate him. This appeared to admit the whole 
argument of the counsel for defendant, for both 
the court and the witness thought that it might, 
when connected with other matters, produce the 
consequence. But supposing the answer had not 





such a tendency, and that the State had closed 
there, the defendant, upon his cross-examination, 
would naturally have asked at what time and place, 
and under what circumstances was the confession 
made. I presume it will be admitted that an an- 
swer to this might have implicated the witness — 
then he was permitted to refuse to answer — that 
would be the result. 

1. D. is required to produce ona trial certain 
books and papers. D. refuses because they may 
criminate him. D.’s refusal is proper (15). 

‘‘The same rule,” it was said in case 1, ‘‘ which 
excuses a witness from answering questions which 
may tend to convict him of a crime or misdemeanor 
undoubtedly excuses him also from producing 
books or papers, the contents of which may he 
used as evidence against him, or tend to the same 


result.” 
Joun D. Lawson. 


——_+__—_ 


JURY REFORM. 

OTH the public and the lawyers are getting very 
much dissatisfied with trial by jury as now con- 
ducted. It seems to be taken for granted however by 
most persons who discuss the subject that the only 
alternative to the present arrangement is trial before 
judges orreferees. This the people will not yet, nor 
for along time, be got to consent to, and ought not. 
Itis the purpose of this paper to point out another 
plan, which seems to the writer feasible. Before doing 
so it will be well to note what are the good and bad 
points of the present system which we must seek to 

retain or get rid of. 

The goodness of the jury system and its only advan- 
tage, as compared with a trial by judges—though as 
compared with the barbarous methods of trial in use 
before it, it has a thousand points of advantage—is the 
introduction of alay element into the courts. For- 
merly the jury now and then had to stand between 
the citizen and the arbitrary power of the government. 
Now it is occasionally needed to protect them against 
the professional narrowness of lawyers. It is some- 
times asked: Is it not reasonable to support that men 
of special training, experts who spend their lives de- 
ciding cases, will always be a better tribunal than 
men taken fromthe community at large? But the 
common sense of the community answers: No; not 
always; though perhaps usually. And the oases in 
which it will not, will be likely to be those that touch 
the popular heart. But even if a trial by judges would 
always be more likely to result right, still it would not 
be possible to make the people believe so. Courts en- 
tirely in the hands of lawyers would be looked upon 
with a little distrust; and it is nearly as important 
that people generally should trust the courts as that 
they should bein fact trustworthy. 

The necessary weak points of the jury trial, that is, 
those which are not due to general maladministration 
in the State, are, in the writer’s opinion, the require- 
ment of unanimity in their verdict, and what is of 
much more importance, their power to render a gen- 
eral verdict. Ifa juryman is allowed to vote simply 
“guilty” or “ not guilty,” or to find simply ‘‘ for the 
plaintiff” or “forthe defendant,” nothing in a great 
many cases can prevent him from looking upon him- 
self in the light of a judge or an arbitrator, or rather 
—an ideal that still lingers in the popular mind—some- 


~(5) Byass y. Sullivan, 21 How. Pr. 52 (1860), 
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thing resembling the magistrate of ancient or patriar- 
chal times, who sat in the gate or market place, and 
dealt out justice without much thought of fixed rules. 
No matter how strongly the judge may charge the 
jury that they must find their verdict according to the 
facts and the rules of law as expounded to them from 
the bench, they will too often insist upon taking the 
law into theirown hands, and will decide on some 
general notion of what is about right, or on some mere 
whim or notion or cranky scruple. Thereis often no 
way of preventing this, or even of finding out upon 
what ground the jury have decided. Now if instead 
of a general verdict, the jury were called on to make a 
finding of specific facts, on which the court was to de- 
cide what the rights and liabilities of the parties were, 
and to pronounce the decision; if instead of being 
asked, “Is the prisoner guilty of murder?’”’ they were 
asked, ‘‘ Did he actually kill the deceased?’’ ‘If so, 
was it done intentionally?’ etc., is there any doubt 
that they would as a general rule be more likely to re- 
port the facts correctly than they now are to render a 
correct verdict? A juryman who now will consent to 
no verdict but “not guilty,’ because he believes that 
capital punishment is unjustifiable, because he won’t 
send such a pretty woman as the prisoner to State’s 
prison; because he likesa drink on Sunday himself, 
and does not think it fair to punish the man who pro- 
vides it; because he thinks a man has aright to shoot 
the seducer of his wife or daughter, or for any other 
reason which the law excludes, would not dare to sign 
a written finding that the prisoner did not kill the de- 
ceased, or was insane when he did it, or did not steal 
goods, or did not sell liquor or Sunday; or his over- 
nice scruple would not oppress him so much if he felt 
that he was not pronouncing sentence, but merely get- 
ting up a narrative. 

Again, the increased complication of cases nowa- 
days, and the degree of special knowledge, not of law 
such as judges have, but of business and affairs, needed 
to comprehend many of them, make them unfit to be 
taken before juries as now composed. 

The following changes inthe jury are suggested as 
tending, while preserving the lay element in the court, 
to obviate to some extent the evils above mentioned 
and others: 

1. A jury of less than twelve would answer all pur- 
poses, and be less clumsy and expensive. Therefore 
let the parties fix the number of jurymen—not to ex- 
ceed five except by permission of the court—by agree- 
ment, if they can agree. If not, let it be fixed at from 
three to five, with power in the court to increase it in 
any case, and with a right in any person accused of a 
capital crime to have it consist of at least five members. 

2. If the parties can agree upon the persons who are 
to serve as jurymen, orany of them, and they are 
willing to serve, or are on the jury list and liable to 
serve, let such persons be placed on the jury. This 
power the parties now partially have in the selection 
of referees. 

3. Give to either party or the court the right to require 
a special finding of facts, either the whole or on any 
special point, and to have it in writing if desired. In 
this case the jury might be allowed the assistance of 
an expert to help them put their statement into form. 
Either party in the court should have the right to pre- 
sent to the jury in writing questions material to the 
case, which the jury should be compelled to answer in 
their finding. The court should declare the conclu- 
sious of law resulting from the facts found. 

4. The dissent of one juryman,or perhaps of two if the 
jury consists of five or more, should not, except in 
prosecutions for capital crimes, prevent the finding of 


any fact. 
Henry T. TERRY. 





WATER AND WATER-COURSES — MILI-DAMS — 
REASONABLE USE OF WATER. 


MAINE SUPREME JUDICIAL COURT. 


PEARSON V. ROLFE.* 

A mill-owner upon a floatable river is not under legal obliga - 
tion to provide a public way, for the passage of logs over 
his dam, better than would be afforded by the natural 
condition ofthe river unobstructed by his mills. The 
right of passage is to the natural flow of the river or its 
equivalent. 

Nor is he under a legal obligation to furnish any public pas- 
sage for logs over his dam or through his mills at a time 
when the river at such place, inits natural condition, 
does not contain water enough to be floatable if unob- 
structed by mills, although the river is generally of a float- 
able character. 

Whenever a river, with mills upon it, is floatable, aud the 
mill-owner and those who want to floatlogs past the 
mills are desirous of using the water at the same time, all 
parties are entitled to reasonable use of the common 
boon; the right of passage is the superior, but not an us- 
urping, excessive er exclusive right; the law authorizing 
mills puts some incumbrance upon the right of pas- 
sage. 

What is areasonable use is a question of fact, and depends 
upon the size and nature of the stream, the extent and 
kinds of business upon it, and all other circumstances, 


()* report. 


The first action is for trespass. The writ dated Au- 
gust 31, 1880, alleged that the defendant at Oldtown, 
August 30, 1880, with force and arms willfully, and 
without the consent of the owner, let loose the plaint- 
iffs’ boom in the Penobscot river by reason whereof a 
large number of logs ran by the boom into the plaint- 
iffs’ mill-pond, and the plaintiffs were put to great ex- 
pense in sluicing the logs out of the pond. Ad damnum 
one thousand dollars. 

The second action is case. The writ, dated Sep- 
tember 18, 1880, alleges that the defendant on the first 
day of June, 1875, and various other times between 
that day and the date of the writ, unlawfully erected, 
maintained and kept a dam across the Penobscot river 
at Great Works in Oldtown, and unfawfully omitted, 
neglected and refused to provide a suitable sluice or 
place of passage for logs being driven down the river 
by the plaintiff, and caused great loss, damage and de- 
tention to the plaintiff in his business of driving logs. 
Ad damnum five thousand dollars. 

The two cases were submitted together to the law 
court to render such judgment as the rights of the 
parties require in each case; damages if any, to be as- 
sessed at nisi prius. 


Wilson and Woodward, and John Varney, for Pear- 
son. 


Chas. P. Stetson, and J. A. Blanchard, for Rolfe. 


Perers, C. J. The controversy in these cases arises 
from a conflict between log-owners and mill-owners as 
to their respective rights in the use of the water at cer- 
tain falls in the Penobscot river at West Great Works, 
in the town of Oldtown Pearson represents mill- 
owners, Rolfe represents log-owners. Pearson has mill 
structures upon his privilege, with such appendages as 
dams, sluices and booms. Rolfe had a quantity of logs 
in the river which he was unable to drive over the 
dam at Pearson’s mills, unless Pearson would shut 
down his mill-gates, thereby suspending his own busi- 
ness of manufacturing, until water enough should ac- 
cumulate in his mill-pond to float the logsover. This 


*8. C., 76 Me. 380, 








248 


THE ALBANY LAW JOURNAL. 











Pearson refused to do, basing his refusal upon the al- 
legation that the drift-way in the dam, without shut- 
ting down his working gates, afforded all the facility 
for floating logs by his mills that existed in the river 
at that place in its natural state, as much as there 
would be provided his mills and all of his structures 
were entirely out of the way. Rolfe contends that 
the facts were otherwise. but further contends that 
Pearson, even if he represents the facts truly, having 
it within his power to furnish more water than the 
natural facility and flow, was under an obligation from 
his situation to do so. 

The counsel for Rolfe contends that the doctrine of 
reasonable use applies; and that if the riverin its nat- 
ural condition would not furnish a sufficient flow, 
Rolfe was entitled to the use of the river in its changed 
condition for his purposes. We think this position 
cannot be mained. Our idea is that the doctrine of 
reasonable use does not apply when the river is not 
naturally floatable; but does apply when it is natur- 
ally floatable or log-navigable, when both parties can 
use the natural flow and desire to use it at the same 
time. We are well satisfied that whenever logs can- 
not be driven over a particular portion of a fresh 
water river such as the Penobscot above the flow and 
ebb of the tide, while in its natural condition, such 
portion of the river is not at such time navigable or 
floatable, and that the use of the water at such time, 
and place, so far as he needs the same for his own pur- 
poses, belongs exclusively to the riparian proprietor. 
We think an examination of well settled principles, as 
illustrated by the decisions, affecting the respective 
rights of the parties in river easements and privileges, 
inevitably leads to such conclusion. 

Rolfe unquestionably had the general right to use 
the river as a passage-way for his logs. All navigable 
waters are for the use of all citizens. Ina technical 
sense at the common law,the Penobscot river would 
be regarded as navigable only so far as its waters flow 
and reflow with the tide. Butit is navigable in fact, 
or in a popular sense, or according toa common law 
of our own, above the reach of the tides. The reason 
ofthe old common-law rule, the rule of the English 
courts, is the reason of the rule in this country. The 
germ of the doctrine is the same in both countries. 
We refit the rule to more extended and liberal appli- 
cations, under the stimulating influences that arise 
from the wants and necessities of our business, the 
magnitude of our rivers, and the extensiveness of 
the internal and inter-State commerce of our coun- 
try. 
The Penobscot river at the place in question, as be- 
fore intimated, was floatable only, floatable because 
capable of valuable use in bearing the products of the 
forests to markets or mills. A floatable stream is the 
least important of the classes of streams called navi- 
gable. Rolfe had the right to use the river so far as it 
was a floatable river, in such parts or places and at 
such times as it was floatable. He had the right to 
avail himself of its navigable capacity for floating logs. 
But only so far as it was navigable or floatable in its 
natural condition. It is the natural condition of a 
stream which determines its character for public use. 
And it must beits navigable properties in a natural 
condition, unaided by artificial means or devices. It 
is well settled in this State and elsewhere, that if a 
stream is not susceptible of valuable use to the public 
for floatable purposes, without erections for raising a 
head, it cannot legally be deemed a public stream, 
even though it might be easily converted into a float- 
able stream by artificial contrivances. Wadsworth v. 
Smith, 11 Me. 278; Brown v. Chadbourne, 31 id. 9; 
Treat v. Lord, 42 id. 552; Wood Nuis. (2d ed.), § 463, 
and cases. The log driver takes the waters as they 
run, and the bed over which they flow as nature pro- 





vides. Nor has any person the right, unless upon his 
own land, or under legislative grant, to remove natural 
obstructions from the bedof ariver in order to im- 
prove its navigation. This isclear from the same au- 
thorities. 

On the other hand, what rights have the adjudged 
cases accorded tothe riparian proprietor in a merely 
floatable and non-tidal stream? It is settled in this 
State that he owns the bed of the river to the middle 
of the stream. He owns all the rocks and natural bar- 
riers in it. He owns all but the public right of pas- 
sage. The right of passage does not include any right 
to meddle with the rocks or soil in the bed of the 
river. If rocks are taken, the owner may sue in tres- 
pass for the act, or may replevy them from the wrong- 
doer. Gould Waters, §$§ 77, 93a, and note.; June v. 
Purcell, 36 Ohio St. 396; Ross v. Faust, 54 Ind. 471; 
Watson v. Peters, 26 Mich. 508; Braxon vy. Bressler, 64 
Ill. 488. Stone cannot be quarried without compensa- 
tion from the bed ofa private stream for the purpose 
of constructing a public bridge over the stream. Ober- 
man v. May, 35 Iowa, 89. The owner may maintain 
trespass quare clausum for an unlawful invasion of 
land covered by water. Morris Canal Co. v. Jersey 
City, 26 N. J. Eq. 294; Walker v. Shepardson, 4 Wis. 
495; Moor v. Veazie, 31 Me. 360. Ice formed upon a 
floatable fresh water stream is the property of the 
riparian proprietors. Wash. Ice Co. v. Shortall, 101 
Ill. 46; Mill River Man. Co. v. Smith, 34 Conn. 462; 
Paine v. Woods, 108 Mass. 173, and cases. See 
for several pertinent matters, 19 Am. Law. Reg. 
(N. 8.), pp. 145, 337, and cases there cited and dis- 
cussed. 

The mill-owner occupies other vantage ground. His 
structures are legalized and protected by the statutes 
of the State. A part of the public right is granted to 
him, for a supposed gain which the public obtains 
through the use of mills. Heis authorized to build 
dams and erect mills upon the privilege and to raisea 
head of water for his use. His stores of water are his 
property. A person who casts waste into his mill- 
pond to his injury is liable therefor. Dwinel v. Veazie, 
44 Me. 167. A log-owner is liable if he unnecessarily 
incumbers the pond of a mill-owner with his logs. The 
log-owner's general right is that of passage, not of 
rest. Brown v. Black, 43 Me. 445. There may be how- 
ever exceptions or qualifications to ihis. Rev. Stat., ch. 
42,88. 

In the light of these principles governing the rights 
of the parties, how can it be admissible for the log 
driver to claim for his purposes more of the river than 
the natural flow orits equivalent? Can he claim a 
better passage than would be possible to him were 
there no structures upon the privilege? If he cannot, 
without the land-owner’s consent, erect dams himself 
to create a head for facilitating the driving of logs, can 
he impressinto his service the use of dams lawfully 
erected for other useful purposes by other men? 
If he has no right to remove or interfere with natural 
obstructions, to the owner’s injury, how can he inter- 
meddle with legally authorized artificial obstructions 
which do not deprive him in any respect of the ordi- 
nary and natural flow? Each is a legal property, the 
natural and the artificial obstruction. Neither neces- 
sarily impairs any subsisting legal right. The only 
obligation which the law lays upon the mill-owner is 
not to injure the river passage. He is not required to 
make it better. 

The mill act declares that an owner may erect and 
maintain a water mill, ‘‘and dams to raise water for 
working it.” How can he have the water for working 
his mill, if others may take it without his consent for 
other uses? If other may take from him more than the 
natural flow, when and how often and in what quanti- 
ties may it be thus taken? Is it to be a reasonable 
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use? How much is a reasonable taking by one man 
of another’s property without compensation? Where 
does the doctrine of mutual concession come in, if the 
mill-owner is to reap no advantages from the plan? 
Would not Pearson be permitted to,remove his struc- 
tures, leaving the riverin its natural state? If he can 
do that, cannot he hoist his mill-gates at his pleasure 
for business purposes, allowing the water tc pass 
his mills in manner and quantity equivalent, as 
near as may be, to its ordinary condition and natural 
flow? 

Let it be borne in mind that the complaint against 
Pearson is not that he kept back the natural flow, but 
that he refused to keep it back, that he would not shut 
down his gates and suspend his business in order to 
keep it back. Thedemand was that he should sus- 
pend his own sawing and shut down his millgates until 
the accumulation of water in the mill-pond might be 
enough to create a navigable flow through the public 
passage. It would be a curious legal spectacle to see a 
mill-owner mulcted for not allowing log-owners the 
use of his dam and mills to create, not a natural, but 
an unnatural flow upon the river. It would be a dif- 
ferent thing however if Rolfe asked for only such a 
facility of passage as the river in its natural condition 
would have afforded. 

The counsel for Rolfe invokes in his behalf the doc- 
trine maintained by several cases, that where one per- 
son improves the navigability of a stream, all other 
persons having the right to use the stream, may use it 
in its improved condition. That principle must be 
admitted. If the channel of a floatable stream is 
changed or deepened by riparian proprietors for the 
purpose of making its navigation less difficult, any per- 
son using the stream has the benefit of the improve- 
meuts.. Sucharesult isunavoidable. The same rule 
applies to a highway upon land. Ifa man improves a 
highway in front of his own land, a traveller may use 
the improved highway. He must do so, if he uses the 
way atall. Hecan no longer use the way as it was. 
But this doctrine cannot apply to the cases before us. 
Here the navigable character of the river has not been 
improved. The gist of the complaint against the mill- 
owner is virtually that he would not improve it, when 
he had the means and power of doing so at easy hand. 
Here the channel is neither deepened nor widened. 
The case here differs widely from any case that can be 
cited in affirmance of the doctrine contended for. 
Had Pearson improved the navigability of the river 
for his own use, he would have bestowed the same 
benefit upon others. But he intended no such im- 
provements either for himself or others. Holden v. 
Robinson Co., 65 Me. 215, is relied upon by counsel for 
Rolfe. An incidental remark in the opinion in that 
case was to the effect that a log-owner was entitled to 
the water raised bya mill-dam. But it was to get 
down to the dam, and not to get over or past it. That 
authority therefore is not in the least in our way. In 
coming to any mill-dam, logs must necessarily pass 
over the water as raised by thedam. Dwinel v. Barn- 
ard, 28 Me. 554, is also relied upon, as approving the 
doctrine that ifa new passage is substituted for an 
old one, the new one is open to the use of all. We en- 
tirely concur in that view. In such a case, no natural 
stream—in fact no stream—is left in the old channel. 
But in the case at bar, we are assuming for the pur- 
pose of argument, that the full natural stream is left. 
The court, in the case referred to, places its theory 
upon the fact that the flow of the waters was so 
changed “that they could not be used as formerly.” 
Here it is contended that they cam be used as formerly 
without interfering with Pearson, and that the river, 
at the time in question, was allowed its natural and 
accustomed flow, or its equivalent. 

The fact that it would be a convenience to the pub- 





lic to use more than a natural flow from the head of 
water ralsed by mill erections, cannot influence the 
question in the least. The extra stores of water col- 
lected by the mill-owner for his use, are hisown. They 
could be tuken by the State for the public for a com- 
pensation; or the State could authorize the owner to 
dispose of their use for a toll. Gould Waters, § 35; 
Cool. Con. Lim. *592. The legal position espoused by 
the’mill-owner in the cases presented for our decis- 
ion, is sustained by the effect of the views entertained 
by the court in Wadsworth v. Smith, supra, and is 
emphatically and quite directly defended by the case 
of Thunder Bay River Boonttng Co. v. Speechly 
31 Mich. 336; authorities relied on by counsel for 
Pearson. 

It will be seen that we have thus far discussed the 
relative rights of the parties upon the supposition that 
Pearson’s structures and his management of them did 
not deprive Rolfe of as good a chance of passage as the 
natural stream would have afforded at the time and 
place. We do notaffirm the fact to beso. We ex- 
press no opinion upon any disputed fact. We give the 
rule upon which the facts are to be considered. Itis 
said that the rule may not bea just one, because of 
the difficulty of observing the operations of nature 
after the erection of mill-dams. The objection is not 
formidable. Other evidence may be substituted. Proof 
ofthe general character of the river, of its volume 
and flow above and below the place in question, would 
be among other things an important matter. A jury 
would not encounter more diffiulty than that which 
attends very many contested cases. At all events, the 
difficulty of proof does not ordinarily dispense with 
the necessity of proof. 

Another difference of opinion exists between the 
parties upon the facts adduced. That is as to what 
their respective rights may be in the use of the water 
when there exists a natural flow sufficient to make a 
floatable stream, but both parties need the water for 
their different purposes at the same time, and the use 
of the water by one injuriously interferes with its use 
by the other. In such a condition of things, as before 
expressed, the maxim or doctrine of reasonable use 
applies. If they cannot both enjoy the same thing at 
the same time, each must take to himself and concede 
to the other a reasonable use of the common boon. 
The right of passage is the paramount or superior 
right, and necessarily so from the very nature of 
things. Itisarightto moveon orby. The station- 
ary obstacle must necessarily yield in order to give i$ 
a chance to go by. Itis not an exclusive right. It is 
not a privilege of moving at all times, with any quan- 
tities, and without any delay, and under all circum- 
stances. The tworights come in conflict. One does 
not destroy the other. Each influences the other, 
The Legislature has surrendered some part of the pub- 
lic right to the mill occupiers for the supposed public 
good. The mill-owner must not materially and essen- 
tially prevent or delay the public passage. 

The law authorizing mills necessarily puts some in- 
cumbrance upon the rights of passage. 

In Cool. Torts, 585, the author says: ‘The reason- 
ableness of the use depends upon the nature and size 
of the stream, the business or purposes to which it is 
made subservient, and on the ever-varying circum- 
stances of each particular case. Each case must stand 
upon its own facts, and can bea guidein other cases 
only as it may illustrate the application of general 
principles. Such general rule should be laid down as 
‘#ppears best calculated to secure the entire water of 
the stream to useful purposes.’”’ The same doctrine is 
excellently presented by Dickerson, J.,in Lancey v. 
Clifford, 54 Me. 487, and by Rice, J., in Dwinel v. Vea- 
zie, 50id. 479. The want of space forbids quoting 
from thecases at much length. In the former it is 





250 


THE ALBANY LAW JOURNAL. 








said: ‘Each right is the handmaid of civilization; 
and neither can be exercised without, in some degree, 
impairing the other. This conflict of rights therefore 
must be reconciled. The law furnishes a solution of 
this difficulty by allowing the owner of the soil over 
which a floatable stream, which is not technically 
nagivable, passes to build a dam across it, and erect a 
mill tnereon, provided he furnishes a convenient and 
suitable sluice or passage-way for the public by or 
through his erections. Inthis way both these rights 
may be exercised without substantial prejudice or in- 
convenience.” 

In Dwinel v. Veazie, supra, it is said: ‘*To give 
either interest absolute prerogative would be destruc- 
tive to both. Hence the rights of each must be so ex- 
ercised as not unnecessarily or unreasonably to inter- 
fere with or obstruct the rights ofthe other. And 
such is the law.” 

In Gould on Waters, anew and excellent work, at 
section 110, itissaid: ‘The rights of the public are 
not superior to private rights, in streams that are 
merely floatable, to the same extent ar in rivers which 
are capable of more extended navigation. In the lat- 
ter the public right extends equally to all navigable 
portious of the river. But the right of floatage is not 
paramount to the use of the water for machinery, and 
the rights of the public and those of the riparian 
owners are both to be enjoyed with a proper regard to 
the existence and preservation of the other. * * * 
In streams which are only floatable, the riparian 
owner is only bound not to obstruct its reasonable use 
for that purpose.’ To this the author appends a long 
list of citations. It isto be noticed that the author 
remarks that the right of floatage is not paramount to 
the use of the water for machinery. That is not of 
such paramount character as to prevent the erection 
of dams, bridges, and flumes and the like, which do 
not prevent a reasonable chance for public passage. 
The right of passage is the dominant right, because it 
is a right that cannot be very well exercised unless the 
other right temporarily yields to it. But itsuse must 
not be usurping,excessive or unreasonable. Wood Nuis. 
(2d ed.), §$ 464, 465, and cases. Cool. Con. Lim. (5th 
ed.) 731. 

With these enunciations of opinion upon the legal 
questions presented, we think the cases need no 
further attention or consideration at our hands. While 
the report allows us to decide the facts, we think that 
duty should be performed by a jury, if the parties can- 
not agree upon a referee or commissioner for the pur- 
pose, or cannot settle the question themselves. 

The parties would act wisely to indulge a spirit of 
mutual forbearance and concession in these matters. 
In no other way are the embarrassments and difficul- 
ties, usually incident to such contentions, avoidable. 
The rule that governs some of their rights is a general 
and necessarily an indefinite one. Emergencies may 
often arise when the different interests will clash. 
Discreet words and acts are abetter resort, in the first 
instance, than law suits. 

Cases to stand for trial. 

Danforth, Virgin, Libbey, Emery, Foster and Has- 
kell, JJ., concurred. 
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CARRIER—UNINDORSED BILL OF LADING. 


INDIANA SUPERIOR COURT, GENERAL TERM, 1884. 


JORDAN V. PENNSYLVANIA Co. 

The delivery to the acceptor of a draft of an unindorsed bill 
of lading is sufficient to transfer the title to the property 
covered thereby. 

In such case the carrier is not liable to the shipper for the 
value of the goods should the acceptor fail to pay the 
draft. 





a L from Marion Special Term. The plaintiff 
£ had judgment below. Defendant moved for a 
new trial which was denied, and they appeal. 

Taywor, J. This is asuit by the plaintiff to recover 
the value of twelve barrels of eggs shipped by the 
plaintiff over the defendant’s line of road, from the 
city of Indianapolis in the State of Indiana, to the 
city of Baltimore, in the State of Maryland, which the 
plaintiff alleges were delivered by the defendant to a 
person to whom the bill of lading was not indorsed, 
and without an order from the plaintiff for their de- 
livery. 

The defense of the defendant is, first, the general 
denial, and second, a special answer setting up facts in 
bar of the suit. The plaintiff's reply to the special 
answer is a general denial. 

The cause was tried by the court upon agreed facts 
which so far as within the issue and material to state 
are these: The defendant was, on the 18th day 
of March, 1883, and for many years prior thereto, a 
common carrier of goods for hire, and as such was the 
owner and operator of a fast freight line from the city 
of Indianapolis, Ind., to the city of Baltimore, Md., 
known and designated as the ** Union Line.’”’ On the 
18th day of March, 1883, the plaintiff delivered to the 
defendant, at Indianapolis, Ind., for transportation to 
the city of Baltimore, Md., twelve barrels of eggs. 
At the time of the delivery the defendant delivered 
to the plaintiff its receipt for the eggs in which is ac- 
knowledged their delivery in good order, and the 
undertaking to deliver them in like good order with- 
out delay to the plaintiff at the station of Baltimore, 
Md. On this receipt, under the head of ‘* Murks,”’ is 
the following: ‘“J.’’--‘' Notify Henry E. Hopkins & 
Co., 60 Hanover street, Baltimore.’’ The defendant at 
the same time delivered to the plaintiffa bill of lading 
for the eggs, on the margin of which‘under the head 
of “* Marks”’ is the following: ‘“J.’’—‘t Notify Henry 
E. Hopkins & Co., 60 Hanover street, Baltimore, Md.” 
A way bill accompanied the shipment of the eggs on 
which was the following: “A. Jordan—Ord. A. Jor- 
dan—J.—Notify Henry E. Hopkins & Co., 60 Hanover 
street, Baltimore, Md.’’ The eggs were immediately 
shipped and traneported by the defendant to the city 
of Baltimore, Md. Immediately upon receipt of the 
bill of lading the plaintiff forwarded to the 
Bank, at said city of Baltimore, his certain draft, pay- 
able one day after sight, drawn by him in -his own 
favor upon said Henry E. Hopkins & Co., the draft 
being for the value of the eggs; and the plaintiff at- 
tached to the draft and forwarded with it the bill of 
lading, but did not indorse the bill of lading. Henry 
E. Hopkins & Co., accepted the draft, and thereupon 
the Baltimore Bank, to which plaintiff had sent the 
draft with the attached bill of lading, delivered the 
unindorsed bill of lading to said Hopkins & Co., and 

hey presented it to the defendant at said city of Balti- 
more, and thereupon demanded the delivery to them 
of the eggs, and they were delivered by the defendant 
to said Hopkins & Co., and the bill of lading was sur- 
rendered to the defendant. Within a reasonable time 
after the arrival of the eggs at the city of Balti- 
more,the plaintiff demanded at said city of the defend- 
ant the delivery to him of the eggs, offering to pay 
any and all freights and charges due thereon, and the 
defendant refused to make such delivery, alleging that 
the eggs had already been delivered to said Hopkins & 
Co. The eggs were of the value of $146, and the de- 
fendant has never delivered the eggs nor any part of 
them to the plaintiff, and has never paid the plaintiff 
any part of their value; and the plaintiff has never re- 
ceived any compensation for the eggs from any source. 
The trial court found for the plaintiff and rendered 
judgment in his favor against the defendant for the 
value of the eggs. The defendant moved for a new 
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trial, which was refused ; and the proper exception was 
taken by the defendant. 

There is but one question to consider. Was the de- 
livery of the eggs to Henry E. Hopkins & Co. a law- 
ful delivery? This question answered in the aflirm- 
ative, the judgment of the trial court must be re- 
versed ; but if it is answered in the negative the judg- 
ment should stand. 

The right of the plaintiff to make any reservation in 
the bill of lading; that he pleased to secure the pay- 
ment of the value of the eggs is settled. He had the 
right to fix the person to whom and the terms upon 
which the defendant should deliver the eggs. He 
could instruct the bank to whom he sent the time 
draft with bill of lading attached not to deliver the 
bill of lading to the acceptors until the draft was paid; 
and in such case, delivery of the bill of lading before 
such payment would not have passed the title to such 
bill. It was the duty of the defendant to deliver the 
eggs to the plaintiff, or according to his instructions. 
If the defendant violated its contract for the delivery 
made a misdelivery of the eggs, it is liable as for 
their conversion. Hutchinson on Car. 102; Benjamin 
on Sales (83d Am. ed.), § 382; Stollenwerck v. Thatcher, 
115 Mass. 224; Jones on Pledge, §§ 257, 258; Ivatts on 
Car., ete., 417. The bill of lading is in the usual form, 
aud the delivery by it as well as by the receipt and 
way bill is to the order of the plaintiff. The direction 
to notify Henry E. Hopkins & Co. may be considered 
asindicating that they had an interest in the eggs 
either as vendees or factors. In the absence of any 
expressed declaration it is susceptible of no other 
meaning. As soon as the bill of lading is delivered to 
the plaintiff he draws thetime draft on Henry E. 
Hopkins & Co., attaches the bill of lading to it, and 
forwards the draft with the attached bill to the Balti- 
more Bank for presentation to Henry E. Hopkins & 
Co. The time draft so drawn and sent with the bill 
of lading attached covers the value of the eggs 
shipped, and is not indorsed by the plaintiff; but there 
is no evidence that any special instructions were given 
by the plaintiff to the bank to withhold delivery of 
the bill of lading until the draft was paid, or other 
conditions performed, and the question must be con- 
sidered as if there were no such “instructions, leaving 
the bank in the position of a general agent in this par- 
ticular matter, with such powers and duties as that 
relation implies. On receipt of the draft and attached 
bill of lading, the Baltimore Bank presents the draft 
to Henry FE. Hopkins & Co., who accept it, and the 
bank detaches the bill of lading and delivers it to said 
Hopkins & Co., who take and present it to the defend- 
ant and demand the delivery of the eggs; and the de- 
fendant thereupon delivers the eggs to said Hopkins 
& Co., and takes up the bill of lading. 

The Baltimore Bank was the agent of the plaintiff, 
and in the absence of special instructions to the con- 
trary had the right to surrender the bill of lading to 
Henry E. Hopkins & Co., on their acceptance of the 
draft; indeed it is not stating the rule too strong to 
say that it was the duty of the bankto doso. And 
there can be no question but that the delivery of the 
bill of lading to Henry E. Hopkins & Co., the accept- 
ors of the time draft, by the bank agent of the plaint- 
iff, checked by no instructions to the contrary, trans- 
ferred the eggs to the acceptors, Heury E. Hopkins & 
Co., without its formal indorsement by the plaintiff. 

If the plaintiff had not intended that the bill of lad- 
ing should be delivered to Henry E. Hopkins & Co., 
on their acceptance of the time draft, he should have 
sOinstructed his agent, the Baltimore Bank. The 
burden was upon him, and in the absence of proof to 
the contrary, the presumption is against the plaintiff; 
it is that he not only intended to but actually did part 





with the title to the bill of lading, and transfer the 
eggs to the acceptors of the time draft. This results 
whether the plaintiff is tobe held as a vendor and the 
acceptors as vendees of the eggs, or if the acceptors 
are to be considered as factors, agents, or as pledgees. 

But the correct conclusion from the facts of the case 
is, as it seems to me, that the acceptors of the time 
draft were purchasers of the eggs, and paid for them 
by the accepted draft; for in the absence of any show- 
ing to the contrary, the draft must be considered as a 
negotiable instrument, the giving up of which is pre- 
sumed to be payment for whatever given. 

These principles are, in my opinion, sustained by the 
following authorities: Daniels on Neg. Inst., § 223; 
Jones on Pledge, §$ 256, 257, 258, 262; City Bank of 
Rochester v. Jones,4 N.Y. 497,507; City Bank v. Rome, 
W. & O. R. Co., 44 id. 186; Merchants Bank v. Union 
R. & T. Co., 69 id. 379; Michigan Cent. R. Co. v. Phil. 
lips, 60 Ill. 190; Holmes v. German Security Bank, 87 
Penn. St. 525; Emory Sons v. Irving Nat. Bank, 25 
Ohio St. 360, 8366; National Bank of Green Bay v. Dear- 
born, 115 Mass. 222; J. M. & I. R. Co. v. Irvin, 46 Ind, 
180, 186; Colebrook on Collat. Sec., § 380, 382, 409; 
Lambeth v. Turnbull, 5 Rob. 264; National Bank v. 
Merchants’ Bank, 91 U. 8.92; Low v. DeWolf, 8 Pick. 
101; Smith v. Bettger, 68 Ind. 254. 

The intent of the plaintiff is only to be judged from 
what he did and what he failed todo. It was in his 
power to make his own terms—to give his own instruc- 
tions—explicit and not the subject of doubt. This the 
law required of him. That he made a mistake and 
met with loss in trusting the acceptors, Hopkins & 
Co., is no evidence of an intention, pre-existent or ex- 
istent at the time, that the bill of lading should be 
held by his agents, the Baltimore Bank, after its ac- 
ceptance by Hopkins & Co., until they puid the draft. 
The sanction of such a rule would be the introduction 
of a new and uncertain if not destructive element in 
the administration of the law. 

Therefore it is my conclusion that the delivery of 
the eggs, by the defendant, to Henry E. Hopkins & 
Co., the acceptors of the time draft, was a rightful 
delivery, and that the judgment of the Special Term 
should be reversed. 

The judgment of the Special Term is reversed, and 
the cause remanded with instructions to enter judg- 
ment on the agreed facts for the defendant. 

The other judges concurred. 

[See 12 Alb. L. J. 163.] 
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NEW YORK COURT OF APPEALS ABSTRACT. 





WILL—DEVISE IN TRUST—SUSPENDING POWER OF 
ALIENATION—REFUSAL TO ACCEPT PROVISION IN LIEU 
OF DOWER.—The will of B. devised his residuary real 
estate to his executor in trust, to receive the rents and 
income, to divide the same into four parts, and 
pay each of said parts to beneficiaries named during 
the lives of two persons designated, who were strang- 
ers to the trust. Held, that there was no unlawful 
suspension of the power of alienation, and that the 
trust was valid. Upon the argument here, as wellas 
in the court below, the concession appears to have 
been made that this clause of the will did not contain 
a valid estate in trust upon the authority of the opin- 
ion of Comstock, J., in the case of Downing v. Mar- 
shall, 23 N. Y. 366. It is there laid down that although 
trusts toreceive and apply rents aud profits may be 
created under the statute of uses and trusts, the one 
in question in that case was not constituted in the 
manner which that statute prescribes. It was there 
stated, after citing the statute, that ‘‘the trust must 
therefore be made dependent on the life of the bene- 
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ficiary."’ The beneficiaries there were associations, 
incorporated or unincorporated, and it was deter- 
mined upon the ground that admitting the trust to 
receive the rents and profits was void, the purposes of 
the will could be worked out under the power given 
to sell and pay over the proceeds, and hence it is not 
an authority upon the question considered. By a pre- 
vious clause in the will the testator devised to his 
wife the use and in lieu of dower, income of a house 
and lot to his widow during life,and upon her death, it 
was declared that the same should become part of the 
residuary estate. He/d, thatthere was no unlawful 
suspension of the power of alienation as to this por- 
tion of the real estate, also that upon the refusal of the 
widow to accept the devise, the provision became in- 
operative. No trust was created during the life of the 
wife, and she had the absolute right to dispose of her 
interest in the house and lot during that period. The 
power of alienation is therefore not suspended during 
her life. While she had the right to enjoy the use and 
income of it, she also had the right to sell her interest 
in the sameif she so wished,and upon her death it 
passed, under the sixth clause, to the executor in trust 
during the lives named, and upon their termination as 
provided in the seventh clause of the will. It is in- 
sisted that the title to the house and lot did not vest 
until the death of three persons, the widow, Thomas 
Bailey and Webster Mabie, and hence there was an 
illegal suspension of the power of alienation and the 
devise was void. The gift of the use and income was 
equivalent to a devise of the land itself during the life 
of the widow, and she had a legal title and was en- 
titled to possession of the same. 3 Wash. on Real 
Prop. 450; 2 Jarm. on Wills, 554; Monarque v. Monar- 
que, 80 N. Y. 324; Craig v. Craig, 3 Barb. Ch. 76. She 
having refused to accept the devise made in lieu of 
dower and elected to take her dower, this provision 
was of no avail,and it must be considered as if it 
never had been made, and thus the house and lot be- 
came a part of the residuary estate from the beginning, 
and was not liable to the objection that the power of 
alienation was restrained during the life of the widow. 
Bailey v. Bailey. Opinion by Miller, J. 

[Decided Dec. 2, 1884.] 


CONTRACT—USE OF PERSONAL PROPERTY—HOLDING 
OVER — NO IMPLIED CONTRACT — DAMAGES.—In Au- 
gust, 1576, the plaintiff entered into a written contract 
with the defendant, whereby in consideration of $1,200 
per year payable in monthly installments of $100 each, 
he was to have the exclusive right to place advertise- 
ments in its cars fortwo years from the 30th day of 
December of that year. In pursuance of that 
contract he placed and kept advertisements in the 
cars for the two years, and paid the stipulated 
compensation. After the expiration of the two 
years, without any further agreement, he con- 
tinued to place and keep advertisements in the cars 
until May 1, 1881, making the monthly payments, when 
in pursuance of a notice requesting him to remove the 
advertisements from the cars on or before that day, it 
removed them from its cars and refused to permit him 
to place any more therein. The plaintiff claims that 
by permitting him to keep his advertisements in the 
cars after December 30, 1880, and taking pay from 
him, the defendant must be held by implication to 
have renewed the original contract for another term 
of two years from that date; and that at least by per- 
mitting him to enter upon another year in 1881, it was 
bound to permit him to keep his advertisements in 
the cars for the whole of that year. This action was 
brought to recover damages from the defendant for its 
refusal to permit the plaintiff to keep his advertise- 
ments in the cars after May 1, 1881. He was defeated 








at the trial and then appealed to the General Term 
and to this court. The written contract between the 
parties amounted either to a license or to a lease (it is 
unimportant to determine which)to use the defend- 
ants’ cars, personal property, for ® certain purpose. 
The law did not imply a renewal e contract for a 
term of two years, because such a contract which was 
not to be performed, and could not be performed 
within one year, not being in writing, was void under 
the statute of frauds. The law will not imply an un- 
written contract which the parties themselves could 
not make without writing. It will sometimes imply 
an obligation on the part of a person who has received 
a benefit under a contract condemned by the statute 
of frauds, to make compensation to the other party. 
An implied contract is one which the law infers from 
the facts and circumstances of the case; but it will not 
be inferred, so far as I can conceive, in any case where 
an express contract would for any reason be invalid. 
The law will not make that valid without a writing 
which the law requires should bein writing. Contracts 
void under the statute of frauds will sometimes be 
specifically enforced in equity, not because they are 
treated as valid, but for the prevention of fraud. This 
is not an equitable action for the specific performance 
of any contract or to compel the execution of a valid 
lease or contract on the part of the defendant. No such 
relief was claimed in the complaint or upon the trial. 
The action is to recover damages for the breach of an 
alleged valid agreement, and to maintain it the plaint- 
iff must show avalid agreement. The claim of the 
plaintiff that he was entitled to the benefit of the con- 
tract for the whole of the year subsequent to Decem- 
ber 30, 1880, upon the ground that there was an im- 


- plied contract for the whole of that year, is also un- 


founded. Ifthe cars had been real estate Jeased to 
him, his claim would have foundation. A tenant of 
real estate, permitted to hold overafter the expiration 
of his tenancy, may hold for another year upon the 
same terms. The landlord has his option to treat the 
tenant as a trespasser oras a tenant for another year. 
But if he takes rent, or otherwise assents to the hold- 
ing over, then the tenant has the rights of a tenant for 
another year. Schuyler v. Smith, 51 N. Y. 309. These 
are technical rules applicable to real estate, which have 
never been applied to personal property, and so it was 
held in Chamberlain v. Pratt, 33 N. Y. 47. To the rea- 
soning of that case nothing needs tobe added. By 
using the cars after the expiration of the first term of 
two years, the plaintiff acquired no new rights. It was 
always in the power of the defendant to put an end to 
his occupancy of its cars at any time. The plaintiff 
also invokes the doctrine of estoppel in pais against 
the defendant, but I see no basis for it to rest upon. 
For aught I can see his damage and his embarrassment 
would have been just as great if it had removed the 
advertisement from its cars on the 30th day of Decem- 
ber, 1880. It did nothing to mislead him. He knew 
that his contract had expired, and that he was using 
the cars at the will of the defendant, and it simply ex- 
ercised a right which he was bound to know it had. 
Chase v. Second Avenue Railroad Co. Opinion by 
Farl, J. 

[Decided Nov. 25, 1884.] 


CORPORATION—ULTRA VIRES-WHEN CANNOT AVAIL- 
RECOVERY AGAINST ONE JOINT CONTRACTOR IS BAR TO 
OTHER.—A contract was entered into between defend- 
ants jointly as parties of the first part, and plaintiff 
and all its stockholders, individually, as parties of the 
second part, it being executed by plaintiff's president 
on its behalf, by which the latter agreed to give the 
former three-eighths of plaintiff's capital stock. Two 
of its trustees were toresign and defendants to take 
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their places. Defendants agreed to promote the in- 
terests of the company, to furnish the means necessary 
for carrying on its business, of which they were to 
have the entire control, and te make up accounts and 
divide profits every six months. In an action to compel 
an accounting for payment of profits, held, that in the 
absence of proof to the contrary the presumption was 
that the contract was authorized by the proper officers 
of the company, and was entered into for its benefit 
and advantage; also that it had power to make the 
same. Im the absence of proof showing a want of au- 
thority or a violation of the plaintiff's charter, the 
claim that the contract was u/tra vires cannot be up- 
held. Every presumption is in the contrary direction. 
Another complete and perfect answer to the objection 
urged is that the defendants, having reaped the bene- 
fits arising from the contract, cannot under the plea of 
ultra vires seek to defraud the other parties. Even 
although it may have been made without express au- 
thority, the contract must be allowed to stand as the 
plainest rules of good faith demand. Castle v. Lewis, 
78 N. Y. 131. The rule is well settled that the plea of 
ultra vires should not, as a general rule, prevail, 
whether interposed for or against a corporation, when 
it would not advance justice, but on the contrary 
would accomplish a legal wrong. Whitney Arms Co. 
v. Barlow, 63 N. Y. 62. See also Atlantic State Bank 
y. Savery, 82 id. 291. Under the authorities cited, it 
is very manifest that the defendants cannot avail 
themselves of the plea of ultra vires. Some of the de- 
cisions also hold that this plea can only be interposed 
by acorporation and not by an individual dealing with 
such corporation. Bissell v. Mich. South. R. R., 22 N. 
Y. 258; Davis v. Old Colony R. R., 181 Mass. 258. But 
inasmuch as the defendants cannot interpose such a 
plea on the ground already referred to, it is not neces- 
sary to determine the last point. The doctrine is well 
settled that where joint contractors are sued, a recov- 
ery against one discharged the liability of the others, 
and no action will lie afterward against the party now 
included in the first suit (Candee v. Smith, 93 N. Y. 
349); and upon no principle can it be held that the 
plaintiff was bound to sue each one of the defendants 
individually to recover moneys not accounted for, 
which were received by reason of their joint liability. 
Rider Lije Raft Co. v. Roach. Opinion by Miller, 
J. 


[Decided Nov. 25, i884.] 


PLEADING—CONSTRUED AGAINST PLEADER—DENIAL 
—‘‘ ADMITTED, QUALIFIED OR DENIED ’’—ADMISSION— 
ANSWER IN ANOTHER SUIT.—It was formerly the set- 
tled rule to construe doubtful pleadings most strongly 
against the pleader, but this rule has been so far modi- 
fied by the Code as now to require them to be liberally 
construed with a view to substantial justice between 
the parties. This modification has however been held 
to extend only to matters of form and not to apply to 
the fundamental requisites of a cause of action. Spear 
v. Downing, 34 Barb. 522; Cruger v. Hudson R. R. Co., 
12N. Y.190; Bunge v. Koop, 48 id. 225. A construc- 
tion of doubtful or uncertain allegations in a pleading, 
which enables a party by thus pleading to throw upon 
his adversary the hazard of correctly interpreting 
their meaning, is no more allowable now than for- 
merly; and when a pleading is susceptible of two 
meanings, that shall be taken which is most unfavor- 
able to the pleader. Bates v. Rosekrans, 23 How. Pr. 
98. Plaintiff's complaint alleged that defendants ex- 
cavated a pit in a city street and left the same un- 
guarded, in consequence whereof plaintiff's wife, while 
passing along the street, fell into the pit and was in- 
jured. The answer contained three defenses, separ- 
ately stated. The first alleged that the injuries com- 
plained of were caused and contributed to by the in- 








jured party. The second set upa settlement and com- 
promise of plaintiff's claim. The third denied ‘ each 
and every other allegation” in the complaint not be- 
fore specifically ‘‘admitted, qualified or denied.” 
Held, that the answer did not put in issue the allega- 
tions of the complaint that defendants made the ex- 
cavation which caused the injury, or that the same 
was ina public street, and that plaintiff was not re- 
quired to prove the same on thetrial. It was held in 
the case of Allis v. Leonard, reported in memorandum, 
46 N. Y. 688, and more fully, 22 Alb. L. J. 28, that an 
answer which admitted the execution and delivery of 
a promissory note, and denied every fact not expressly 
admitted, did not concede the truth of an allegation 
in the complaint stating a transfer upon good consid- 
eration of such note by the payee to the plaintiff. The 
facts of that case however leave no question as to 
what was admitted or claimed and do not bear upon 
the questions raised here. But there seems much rea- 
son for saying in this case within the principle stated 
in Potter v. Smith, 70 N. Y. 300, and People v. North- 
ern R. Co., 42 id. 227, that the implied admission con- 
tained in the first and second counts of the answer 
may be construed as coming within the description of 
facts excepted from the effect of the general denial as 
having been theretofore specifically admitted. Under 
the second defeuse defendants introduced in evidence 
the record in an action brought by plaintiff's wife 
against defendants torecover damages for the same 
injury. In the answer in that action defendants ad- 
mitted that the place of the accident wasa public 
street, and that defendants caused the excavation. 
Held, that the admission so made, unexplained, must 
be taken as an admission in this action, and aside 
from the question of pleading, justified a refusal to 
nonsuit. Clark v. Dillon. Opinion by Ruger, C. J. 
[Decided Nov. 25, 1884.] 
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IOWA SUPREME COURT ABSTRACT.* 

INSURANCE—MASONIC AID ASSOCIATION—BY-LAWS 
ALLOWING CHANGE OF BENEFICIARY—WILL DOES NOT 
CHANGE.—R. 8S. became a member of the Northwest- 
ern Masonic Aid Association, and received a certifi- 
cate providing that if he was a member at his death 
the association would pay to his wife, R., four-fifths 
of $2,500, and to his daughter, M. A. D., oue-fifth. 
The by-laws provided that any member might change 
the name or names of the beneficiaries in his certifi- 
cate upon application in writing to the secretary, stat- 
ing to whom he desired such benefits paid, whereupon 
the secretary, upon surrender of his old certiticate, 
should change upon the record the name of such bene- 
ficiary, and issue a new certificate of the same number 
asthe old one. 8S. made a will, in which he be- 
queathed to his sons, T. 8. and J. F. S., and his daugh- 
ter, M. A. D., $2,500, the proceeds of his life insurance, 
in equal shares. Held, that the beneficiaries could only 
be changed in the manner designated in the by-laws; 
that the will was not effectual for that purpose; and 
that the fund should be divided as stated in the cer- 
tificate. McClure v. Johnson, 56 Iowa, 620; S.8., 10 
N. W. Rep. 217; Kentucky Masonic Mutual L. Ins. 
Co. v. Miller’s Adm’r, 13 Bush, 489; Foster v. Gile, 50 
Wis. 603; S. C., 7 N. W. Rep. 555. Supreme Council v. 
Priest, 9 N. W. Rep. 481, distinguished. Stephenson v. 
Stephenson. Opinion by Seevers, J. [See 22 Eng. 
Rep. 702.] 
[Decided Oct. 21, 1884.] 


NEGLIGENCE—ACCIDENT—NO PRESUMPTION FROM.— 
In an action for personal injury caused by reason of a 





*Appearing in 21 Northwestern Reporter. 
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car door falling upon plaintiff while he was standing 
on a street where a freight train of defendant contain- 
ing the car was passing, where it does not appear how 
the door happened to fall except that the fastenings 
had become insufficient, probably by wear or break- 
age, mere proof of the accident and its attending cir- 
cumstances does not raise a presumption of negligence 
on the part of the defendant, and cast the burden of 
rebutting such presumption upon it, but plaintiff must 
prove that the defect causing the accident came to 
the knowledge of defendant, or existed for such a 
length of time that knowledge should be presumed. 
Gandy v. C. & N. W. R. Co., 30 Iowa, 420; McCum- 
mons v.C. & N. W. R. Co., 33 id. 187; Aylesworth v. 
C., R. 1. & P. R. Co., 30 id. 459; Perry v. Railroad 
Co., 36 id. 102; Davis v. C., R. I. & P. R. Co., 40 id. 292; 
McCormick v. C., R. I. & P. R. Co., 41 id. 193; Losee 
v. Buchannan, 51 N. Y. 476; Garrison v. New York, 5 
Bosw. 497; Hall v. Manchester, 40 N. H. 410; Hart v. 
Brooklyn, 36 Barb. 226; Thomp. Neg. 1227. Case v. 
Chicago, etc., R. Co. Opinion by Adams, J. 

[Decided Oct. 22, 1884.] 





NEGLIGENCE—CAUSE OF ACTION ASSIGNABLE—MAIN- 
TENANCE—DEPRIVING OF RIGHT TO REMOVE TO FED- 
ERAL CouRT.—An action for a tort is assignable so as 
to vest in the assignee a right of action in his own 
name. In Weire vy. City of Davenport, 11 Iowa, 49, it 
was held that a right of action for a tort could be sold 
and transferred at common law, and in Gray v. McCal- 
lister, 50 Iowa, 497, it was held that a claim for a per- 
sonal tort, which dies with the party, could be sold or 
transferred like any other cause of action. See also 
Small v. Railroad Co., 50 Iowa, 338. Weare not dis- 
posed to depart from the rule established in these 
cases, therefore the assignment in this case is valid 
under the law of this State. J., who was injured by 
the negligence of defendant railroad company, as- 
signed his claim for damages to V., and V. executed 
the following agreement: “In consideration of the 
assignment to me by J. of his claim for damages 
against the Chicago & Northwestern Railway Com- 
pany, resulting to him by reason of an injury received 
by him on or about the 3lst day of August, 1881, on 
said railway, I hereby agree to dispose of the entire 
amount realized on said claim as follows: For my own 
compensation in and about the prosecution of said 
claim, and for the use of any advances of money I may 
make I am to retain thereof the sum of $50; I am also 
to retain all sums of money that Mmay advance in the 
prosecution of said claim; next, I agree to pay ont of 
the proceeds of said recovery the reasonable fee of the 
attorneys and agents employed to prosecute said claim 
on such fee therefor, as may be agreed upon, if any 
agreement for a specific amount shall be agreed upon, 
and the balance of said recovery I agree to pay to the 
said J."’ Held, that the cause of action was assignable ; 
that the assignment and agreement did not constitute 
barratry, champerty or maintenance; and that V. was 
entitled to maintain an action for damages against the 
railway company in his own name. Conceding that 
the object of the assignment was to deprive the de- 
fendant of the right to remove the action to the Fed- 
eral court, yet it had the effect to vest the legal title to 
the claim in the plaintiff. He legally owns and con- 
trols it, and if the action is tried on the merits the 
judgment is conclusive against the world. There is no 
law which prohibits the assignment. Clearly the act 
of Congress does not do so. It cannot therefore be a 
fraud on the rights of the defendant. At most the 
defendant has been deprived of aright in a manner 
not prohibited by law. The assignment does not have 
the effect to cut off any defense the defendant may 
have. This case is clearly distinguishable from Browne 
y. Strode, 5 Cranch, 303, and McNutt v. Bland, 2 How. 





10. It has been held that when trugtees are personally 
qualified by citizenship to bring suit in the Federal 
courts the jurisdiction is not defeated by the fact that 
the parties whom they represent may be disqualified. 
Coal Co. v. Blatchford, 11 Wall. 172; Knapp v. Rail- 
road Co., 20 id. 123. The converse of this proposition 
must be true. The results of the litigation belong to 
the parties beneficially interested. The trustees in 
one sense are mere conduits; but as they control the 
litigation, and are legally the owners of the cause of 
action, they are entitled to maintain the action. We 
do not understand Jones v. League, 18 How. 76, con- 
flicts with the foregoing views. In that case the ques- 
tion was whether there had been a change of citizen- 
ship, so that the Federal courts had jurisdiction. The 
court said: ‘‘ Thechange of citizenship, even for the 
purpose of bringing suit in the Federal court, must be 
with the bona fide intention of becoming a citizen of 
tbe State to which the party removes.” This case rec- 
ognizes the right of a party to change his residence, 
although it may be done for the express purpose of 
affecting the jurisdiction of the Federal courts. The 
motive or intent therefore of the change is immate- 
rial. Vermont v. Chicago, etc., R. Co. Opinion by 
Seevers, J. 

(Decided Oct. 21, 1884.] 


————_»>—_—_——- 


MISSOURI SUPREME COURT ABSTRACT.* 

MARRIAGE—WIFE’S PROPERTY — ACQUISITIONS BY 
PURCHASE — BY GIFT — ACT OF 1875.— The married 
woman’s act of 1875 (now § 3296, Rev. Stat. 1879) in no- 
wise interfered with the right of married women to 
acquire, or in the manner in which they might acquire 
nu separate estate in personalty by gift or purchase, as 
it previously existed. The act was designed to enlarge 
the operation of the right, to simplify the proof of the 
existence of the estate, and to afford protection, es- 
pecially against the effects of the husband’s reducing 
the property to possession by providing that no such 
reduction should be effectual unless evidenced by 
writing signed by her. The purchases of a married 
woman protected by that act are those made with her 
separate money or means, and those only. The act 
protects gifts as well as purchases; and where a mar- 
ried woman by her pleading claimed property by vir- 
tue both of gift and purchase, and there was evidence 
tending toshow that she acquired it in consideration 
partly of love and affection and partly of money paid, 
held, that it was error so to instruct the jury as to 
permit a verdict for her only in case they found the 
money paid was her separate means. She might fail 
to show this, and consequently so faras the acquisi- 
tion was a purchase it might be without the pale of 
the act, and yet so far as it was a gift be protected; 
and the possible difficulty of ascertaining the exact ex- 
tent of her interest would not warrant the court in 
withholding the question from the jury. Held, also, 
that where amarried woman had such an undivided 
interest, if a person claiming through her husband ap- 
propriated the property to his exclusive use, and de- 
nied her right altogether, that was in law a conversion 
and entitled her to maintain an action against him as 
in trover for damages to recover her interest. Wiles 
v. Maddox, 26 Mo. 77; Watson v. King, 4 Campb. 272; 
Wilson v. Reed, 3 Johns. 175; Holcomb v. People’s 
Savings Bank, 92 Penn. St. 338. McCoy v. Hyatt. Opiu- 
ion by Phiiips, Com’r. 


EviDENCE—AGENT'S DECLARATIONS.—The declara- 
tions of an agent are admissible as evidence against 
his principal only when made while transacting the 


* Toappear in 80 Missouri Reports. 








THE ALBANY LAW JOURNAL. 255 











business of the principal and as a part of the transac” 
tion which is the subject of inquiry. Hence where the 
baggage-master of a railroad company, while away 
from the baggage-room of the company and engaged 
in the transaction of his private business on his own 
premises, gave directions to a stranger with reference 
to the delivery of baggage, held, that they were not 
binding on the company. Adams v. Railway Co., 74 
Mo. 554. City of Chillicothe v. Raynard. Opinion by 
Norton, J. 


DEED—MARRIED WOMAN —MISTAKE IN CANNOT BE 
REFORMED.—As against a married woman a court of 
equity has no power to compel specific performance, to 
reform a deed, or to do any thing else which will di- 
vest title to land out of her. Hence where there 
were two deeds of trust executed by husband and 
wife, and both intended to cover the same land, but 
by mistake the earlier deed described a different tract, 
and because the holder of the later deed had notice of 
the mistake, the court decreed that the first deed 
should be reformed and enforced as a first lien against 
the true land. Held, that this decree was correct so 
far as it related to the husband’s interest, but errone- 
ous so far as it related to the wife’s, and as to her in- 
terest the second deed must remain the first lien. 
Shroyer v. Nickell, 55 Mo. 264; 7 Cent. L. J. 182; At- 
kison v. Henry, 80 Mo. 151. Meier v. Blwme. Opin- 
ion by Sherwood, J. 


MARRIAGE—HUSBAND AND WIFE’S JOINT ESTATE— 
CONVEYANCE OF—TITLE BOND—EQUITY.— Where a hus- 
band and wife are seised in entirety the husband may 
without joining his wife couvey his legal or equitable 
estate, subject to her right of survivorship. But 
where the husband alone executed a title bond for 
such land, held, that the wife’s estate could not be di- 
vested by reason thereof, although she afterward re- 
ceived from her husband part of the purchase-money, 
and thereupon expressed satisfaction with the sale. 
Hall v. Stephens, 65 Mo. 670; Shroyer v. Nickell, 55 id. 
264; 7 Cent. L. J. 182; Devorse v. Snider, 60 Mo. 235; 
Baldwin v. Snowden, 11 Ohio St. 203; Ackert v. Pultz, 
7 Barb. 386; Purcell v. Goshorn, 17 Ohio, 105; Pilcher 
v. Smith, 2 Head, 208; Martiu v. Develly, 6 Wend. 9. 
Atkison v. Henry. Opinion by Sherwood, J. 


ASSIGNMENT—CAUSE OF ACTION FOR TORT.—A cause 
of action against a railroad company arising under the 
43d section of the Railroad Law, for double damages 
for the killing of live stock, cannot be assigned so as to 
invest the assignee with the right to sue. Citing Wal- 
len v. Railway Co., 74 Mo. 521, and distinguishing 
Smith v. Kennett, 18 id. 154. Snyder v. Wabash, St. 
Louis & Pac. Ry. Co. Opinion by Norton, J. 


CONSTITUTIONAL LAW—INTERMARRIAGE BETWEEN 
WHITES AND NEGROES.—The act making intermarriage 
between white persons and negroes a felony (Rev. 
Stat., § 1540) is no violation of the 14th amendment of 
the Constitution of the United States. Neither is that 
clause of the act which provides that the jury tryinga 
party accused of such a marriage may determine the 
proportion of negro blood in either party to the mar- 
riage from the appearance of such person, a violation 
of that clause of section 53, article 4 of the Constitu- 
tion of Missouri, which provides that “the General 
Assembly hall not pass any local or special law regu- 
lating the practice or jurisdiction of or changing the 
rules of evidence in any judicial proceeding.”’ ‘‘The 
privileges and immunities of citizens of the United 
States’ protected by the 14th amendment are such as 
are secured to them by the Constitution of the United 
States aud laws enacted in pursuance thereof, and the 
right of unrestricted marriage is not among these. The 
Slaughter House cases, 16 Wall. 36; Minor vy. Happer- 





sett, 21 id. 162; State v. Gibson, 36 Ind. 389; 8. C., 10 
Am. Rep. 42; 1 Bish. Marr. & Div., §87; State v. Ken- 
nedy, 76 N.C. 251; 8. C., 22 Am. Rep. 683; Ellis v. State, 
42 Ala. 525; Burns v. State, 48 id. 195; S. C., 17 Am. 
Rep. 34; U.S. v. Stanley, 109 U. S. 3. State v. Jackson. 
Opinion by Henry, J. (See 32 Eng. Rep. 7.] 


—_—__———— 


MAINE SUPREME JUDICIAL COURT 
ABSTRACT*. 


CONTRACT—PERSONAL LIABILITY OF AGENT.—The 
defendants gave the plaintiff a note reading: ‘$1,000. 
Carmel, April 22, 1876. For value received, we, the 
subscribers for the Carmel Cheese Manufacturing Com- 
pany, promise to pay William Simpson, or order, one 
thousand dollars in six months from date, with inter- 
est. F. A. Simpson, Rufus Work, A. 8S. Garland.” 
Held, that an action upon the note could not be main- 
tained against the signers, as it did not purport to be 
their promise, but the promise of their principal, and 
if given without proper authority the agents may be 
liable in another form of action. Nor could an action 
of money had and received be maintained against 
them where they received the money as agents, and 
disposed of it for the benefit of their principal before 
the commencement of the suit, and without notice to 
withhold it. The note does not contain the promise 
of the defendants. There are in it no apt words to 
bind them, but the promise is expressly made for the 
corporation. The testimony introduced has no tend- 
ency to fasten that promise upon them, nor would 
that or any other having that tendency be competent 
for the purpose. So far as the action is founded upon 
that contract, it must stand or fall with it. Any 
proof offered, whether in writing or otherwise, must 
correspond to the allegations in the writ. If they 
have signed a note purporting to bind a principal 
without authority, the note is simply void. The agent 
thus doing may beliable in another form of action, 
but certainly not in a suit upon a contract into which 
he never entered. This seems to be clear upon prin- 
ciple, and is supported by a decided preponderance of 
authority. It may be considered as well settled law 
in this State and Massachusetts. In New York, while 
the earlier decisions were opposed, the later are in fa- 
vor. It is not necessary to cite all the cases or discuss 
themin detail. The following will give all the light 
necessary: Harper v. Little, 2 Me. 14; Stetson v. Pat- 
ten, id. 358; Noyes v. Loring, 55 id. 408; Ballou v. 
Talbot, 16 Mass. 461; Abbey v. Chase, 6 Cush. 54; Jefts 
v. York, 4 id. 371; 8S. C., 10 id. 392; Bartlett v. Tucker, 
104 Mass. 336; Bray v.Kettell, 1 Allen, 80; 1 Pars. Cont. 
68, and note. Thus it is evident that the defendants 
cannot be holden upon the note declared upon, even 
though they had no authority to bind the principal; 
nor can they be holden upon the count for money had 
and received; for whatever money they had was 
received as agents, and disposed of for the benefit of 
their principal before the commencement of the suit, 
and without notice to withhold it. Simpson v. Gar- 
land. Opinion by Danforth, J. [See 47 Am. Rep. 
818.] 


FRAUD—RESCISSION OF CONTRACT—OFFER TO RE- 
STORE—DAMAGES.—To rescind a contract of sale of 
merchandise, which has been delivered, on the ground 
of fraudulent representations of the seller, the buyer 
must restore the goods to the seller, if they are of any 
value, or to offer to restore them under such circum- 
stances as to show an existing intention and ability to 
deliver them into the possession of the seller, or if he 


*To appear in 76 Maine Reports. 
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elects, to accept them. When such a contract has not 
been rescinded the buyer is liable for the contract 
price, less the damages occasioned by any fraud that 
was practiced upon him in the sale. Sharp v. Ponce. 
Opinion by Walton, J. [See 27 Alb. L. J. 218, 375. 
—Ep.] 


ELECTION--ELECTOR DISFRANCHISED--UNREASONABLE 
ACT OF ELECTION OFFICERS—REV. STAT., CH. 4, § 63— 
DAMAGES.—(1) The action of selectmen in refusing to 
permit a legal elector to vote on the ground that his 
name was checked; that another man had falsely per- 
sonated him and voted under that name, is unreason- 
able, and renders them liable to an action under R.S., 
ch. 4, §63. (2) It appears to us that the question was one 
upon which men of common intelligence, acting fairly 
and without bias, could not be expected to take oppo- 
site sides. The defendants claim that they were jus- 
tified in their action, because two gentlemen present, 
who were lawyers, declared that the plaintiff should 
not be permitted to vote, as it would invalidate the 
election; and fearing that effect, they refused the 
vote. Wecannot conceive how two lawyers, giving 
their opinions upon their responsibility as such, could 
express such an opinion. It must have been inspired 
by political interest or bias rather than by legal learn- 
ing. The idea that because a fraudulent ballot had 
been put into the ballot box, which, if it would change 
the result, any tribunal having power to determine 
the election would reject, the reception of the honest, 
legal ballot would invalidate the whole election, is, to 
say the least, unique. No elector can be legally dis- 
franchised by being falsely personated by anotheras in 
this case. The defendants were so advised by several 
lawyers, among them the solicitor for the town, whose 
opinion was given at the request of the chairman 
of the board, and that they ought to permit 
the plaintiff to vote. (3) Where the act of the select- 
men in refusing to permit a legal elector to vote is un- 
reasonable, but not corrupt, punitive damages will not 
be awarded in an action against them by such elector. 
Pierce v. Getchell. Opinion by Libbey, J. 





MASTER AND SERVANT—EVIDENCE AS TO FITNESS OF 
EMPLOYEE—JURY CANNOT DECIDE FROM SIGHT.—(1) 
In an action for personal injuries alleged to have been 
caused by the negligence of the employer in retaining 
the services of a fellow servant who was careless, and 
whose carelessness caused the injury, a witness testi- 
fied that he considered the fellow servant slow and 
lazy, and not fit for the service, he was so slow, and 
witness had so informed the agent of the employer; 
and in answer to a question, if the fellow servant was 
competent and careful inthe performance of his du- 
ties, witness testified: “Yes, he was always careful 
about his work.’’ Held, that this evidence was not 
sufficient to establish the negligence of the employer. 
(2) The jury is not authorized to decide that a person 
is unfit to be employed asa brakeman on a railroad, on 
account of what they saw or supposed they saw, or 
could read in his face and manner while testifying be- 
fore them as a witness, and determine from that alone 
that the railroad company was negligent in employing 
such a person. Corson v. Maine Cent. R. Co. Opinion 
by Walton, J. 


MONEY HAD AND RECEIVED—TRUST—SALE OF NOTE. 
—C. and G. were tenants in common of a parcel of 
real estate. C. conveyed his party to G. and took G.’s 
note therefor. Both parties agreed that the sale was 
one only in form, that C. was to continue the actual 
owner of one-half and that G. should not be required 
to pay the note. G.sold and conveyed a part of the 
land and paid to C. aportion of the purchase-money 
received therefor. C.then in violation of the under- 





standing sold the note, and G. was compelled to pay 
it, principal and interest, to the purchaser. Held, that 
by the sale of the note C. violated a trust, and thereby 
forfeited his right to retain that portion of the pur- 
chase-money received from G., and that assumpsit for 
money had and received was a proper form of action 
in which to-erecover it. Moore v. Marshall. Opinion by 
Walton, J. 


INJUNCTION—JUDGMENT NOT ENJOINED—RES AD- 
sJUDICATA.—A court of equity never enjoins a judg- 
ment except upon some distinct equitable ground 
which neither was nor could have been set up as a de- 
fense to the action at law. An issue once tried ing 
court of law is never retried by a court of equity. The 
parties have had their day in court, and they must 
abide by the result. The rule was correctly stated by 
Chief Justice Marshall in Marine Ins. Co. v. Hodgson, 
7 Cranch, 332. It is that any fact which clearly shows 
it to be against conscience to execute a judgment at 
law, and of which the complainant could not have 
availed himself at law, or which he was prevented 
from availing himself of by fraud or accident, un- 
mixed with any fraud or negligence of himself, or his 
agent, is ground for enjoining the judgment; but a 
legal defense, actually made at law, is not ground for 
enjoining the judgment, though the court may think 
it ought to have prevailed. ‘It is now, I apprehend 
well settled,”’ said Redfield, J., in Emerson v. Udall, 
13 Vt. 477, “that a court of equity will not examine 
into the foundation of a judgment of a court of law, 
upon any ground which either was tried, or might 
have been triedin the court of law. The judgment of 
a court of law is conclusive upon all the world as to all 
matters within its cognizance. If a party fail by not 
presenting his defense, when he should have done it, 
he can have no redress in a court of equity. Much 
less can he expect relief in a courtof equity, when he 
has had a full trial at law upon the very grounds which 
he now wishes to urge anew.”’ To the same effect is 
2 Story Eq., § 894, and High on Inj., §96. Bachelder v. 
Bean. Opinion by Walton, J. 


—-- + -—__ 


CRIMINAL LAW. 

VERDICT—RECEIVING IN ABSENCE OF DEFENDANT 
—RIGHT TO POLL JURY—SUNDAY NOT COURT DAY— 
ERROR.—The jury returned their written verdict ina 
criminal case to the judge of the court on Sunday, in 
the absence of the defendant and his counsel, and 
without either of them being called or notified. The 
judge received the verdict, and discharged the jury 
from further consideration of the case. At the open- 
ing of the court on the next day (Monday), the de- 
fendant asked the court to recall the jury, and allow 
him the opportunity of having the jury polled in his 
presence; but the court denied the application. The 
defendant also moved that the verdict be set aside and 
stricken from the files; that the jury be recalled, and 
directed to return a proper verdict; all of which mo- 
tions, as well as the motion for a new trial, were over- 
ruled. Held, that neitherthe defendant vor his coun- 
sel, in the absence of notice, were bound to be in at- 
tendance upon the court on Sunday on the coming in 
of the jury; and held further that on account of the 
action of the court in discharging the jury, and refus- 
ing to poll the jury in the presence of the defendant, 
the judgment must be reversed and a new trial 
granted. When a verdict is announced the defendant 
may require that the jury be polled. A party has, 
in all cases, the right to know whether the supposed 
verdict is the verdict of each juror, or only one of the 
jury; and examining the jury by the poll is the only 
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recognized means of ascertaining whether they were 
unanimous in their decision. This right is equally ap- 
plicable to civil and criminal cases. The appellant 
therefore had the legal right to poll the jury, and he 
caunot be deprived of that right without his consent. 
Cr. Code, § 208; Civil Code, § 283; Maduskav. Thomas, 
6 Kans. 159; Munkers v. Watson, 9 id. 668-673; James 
y. State, 55 Miss. 57; 30 Am. Rep. 496, and notes; State 
y. Hughes, 2 Ala. 102. If it be urged that the appel- 
lant was voluntarily absent from the court-room on 
the coming in of the jury, and thereby waived his 
right to have the jury polled, it is sufficient to answer 
that neither he nor his counsel, in the absence of 
notice, were bound to be in attendance upon the court 
on Sunday. Dies dominicus non est juridicus—the 
Lord’s day is nota court day. While it is lawful for a 
court to receive a verdict on Sunday, yet as the parties 
have the right to poll the jury, the court ought not to 
make such disposition of the case, in the absence of 
the parties and counsel, asto prevent the exercise of 
this right. Stone v. Bird, 16 Kans. 488; Norvell v. 
Deval, 50 Mo.272; Reid v. State,53 Ala. 402; Stewart v. 
People, 23 Mich. 63; James v. State, supra;1 Bish. Cr. 
Pro., §§ 270, 272. Sup. Ct. Kans. State v. Muir. Opin- 
jon by Horton, C. J. (32 Kans. 481.) [See 4 Neb. 86; 
2Am. Rep. 484; 67 N. C. 283; 88 Penn. St. 189; 49 
Cal. 41.] 


BASTARDY—CIVIL PROCEEDING -— PREPONDERANCE 
OF EVIDENCE — CHARGE — BELIEVING CERTAIN WIT- 
NESSES.—If a doubt is raised as to the paternity of a 
bastard child by reason of the complainant’s connec- 
tion with other men at about the time it was begotten, 
other facts may be shown suflicient to satisfy the jury 
that the accused is the father. State v. Pratt, 40 Iowa, 
631. In other words, the jury are to determine from 
all the evidence before them whether or not the ac- 
cused is the father of the child. The first instruction 
therefore was properly refused. The second instruc- 
tion also was properly refused. The proceeding is es- 
sentially a civil one, and the rules of evidence govern- 
ing civil actions are applied. Carter v. Krise, 9 Ohio St. 
402; Glenn v. State, 46 Ind. 368; State v. Evans, 19 id. 
92; Byers v. State, 20 id. 47; State v. Brown, 44 id. 329. 
In this State a preponderance of evidence is all that is 
required in civil actions, even in cases of fraud. Pat- 
rick v. Leach, 8 Neb. 538; Search v. Miller, 9 id. 30; 
Kopplekom v. Huffman, 12 id. 101. In Patrick v. 
Leach, p. 538, it issaid: ‘‘In a civil action the law 
does not require the jury to be satisfied beyond a 
reasonable doubt, as in criminal cases.” The court 
did not err therefore in refusing to give the instruc- 
tion. Sup. Ct. Neb., Nov. 18, 1884. Altschuler v. Algaza. 
Opinion by Maxwell, J. (21. N. W. Rep. 401.) 


PRACTICE—ASSAULT WITH INTENT TO KILL—REVER- 
SAL—SECOND TRIAL FOR ASSA ULT—CHALLENGE.— When 
a party has been convicted of an assault with intent to 
kill, and on appeal such conviction has been reversed 
on the ground that the evidence would not sustain 
such charge, he cap only be tried a second time on the 
same information for the offense charged therein, and 
if the court put him on trial for a simple assault, and 
restrict the number of his challenges of jurors to five, 
a conviction for the assault will be reversed, and the 
accused discharged. Sup. Ct. Mich., Nov. 20, 1884. 
People v. Comstock. Opinion by Champlin, J. (21N. 
W. Rep. 384.) 


LARCENY — EVIDENCE — PRISONER’S POSSESSION OF 
BURGLARS’ TOOLS.—On a trial for larceny from a 
dwelling-house, it appeared that defendant was ar- 
rested in the vicinity of the locus delicti immediately 
after the commission of the larceny, under suspicious 
circumstances tending to connect him with the crime. 





It also appeared that divers rooms, closets and drawers 
in the house were ransacked; but there was no evi- 
dence that burglar’s tools had. been used to effect the 
entry or to open inner doors or drawers. Held, that 
evidence that the defendant, when arrested, had such 
tools in his possession was nevertheless admissible. 
People v. Winters, 29 Cal. 658. State v. Davis. Opinion 
by Hough, ©. J. (80 Mo.) 


—___>—__—— 


INSURANCE LAW. 

FIRE—LOSS—LOCATION OF GooDs.—Where a policy 
of fire insurance in one clause insures household goods, 
furniture, clothing, etc., contained ina ‘two-story 
frame dwelling-house and additions, occupied as a 
residence,’’ and in another clause insures ‘‘ horses, 
buggies, hay, etc., and barn tools,” the insured cannot 
recover for the loss of the household goods by burning 
of the barn into which they had been removed on ac- 
count of a previous fire in the dwelling-house. Hart- 
ford Ins. Co. v. Farrish, 73 Ill. 166; Annapolis, etc., R. 
Co. v. Baltimore Fire Ins. Co., 82 Md. 37; 8. C.,3 Am. 
Rep. 112; and Bryce v. Lorillard Ins. Co., 55 N. Y. 240. 
Sup. Ct. Mich., Nov. 19, 1884. English v. Franklin Fire 
Insurance Co. Opinion by Cooley, C. J. (21 N. W. 
Rep. 340.) 


FIRE—FORM OF POLICY—WAIVER OF PROOFS OF LOSS. 
In the absence of averment as to the form of an insur- 
ance policy agreed to be issued, it will be assumed that 
the form stipulated for was the form then in use by 
the company, and that the terms of such policy were 
embraced by implication in thecontract. Hubbard v. 
Hartford Ins. Co., 33 Lowa, 325. See also De Grove v. 
Insurance Co., 61 N. Y. 594. Acts or omissions relied 
upon as a waiver of preliminary proof should, to con- 
stitute such waiver, take place before action is brought 
if not before the time has expired within which the 
insured has a right, under the terms of the contract, 
to supply such prvof. Beatty v. Lycoming Co. Mut. 
Ins Co., 16 P. F. Smith, 9; Fland. Ins. 593, note. Be- 
sides in this case no waiver was pleaded. Lumbert v. 
Palmer, 29 Lowa, 104. Sup. Ct. Iowa, Oct. 24, 1884. 
Smith v. State Ins. Co. Opinion by Adams, J. (21 N. 
W. Rep. 145.) 


FIRE — PREMISES ‘VACANT OR UNOCCUPIED.”’— 
Where the owner of a dwelling, who after a tenant has 
vacated the premises, moves his furniture into and 
cleans up the house with an intention of making it his 
residence, but during that time does not actually oc- 
cupy it at night, subsequently leaves it temporarily on 
business, and puts a party in possession until his re- 
turn, the house cannot be considered as ‘“ vacant or 
unoccupied,’’ within the meaning of a clause in the 
policy providing that if the insured building shall ** be 
or become vacant or unoccupied”’ the policy shall be 
void unless consent in writing is indorsed thereon, and 
he will be entitled to recover for a loss occurring dur- 
ing such temporary absence. In contemplation of 
law her occupation of the house would have been con- 
tinuous. Stupetski v. Translantic Fire Ins. Co., 43 
Mich. 373;S. C.,5 N. W. Rep. 401; Cummings v. Ag- 
ricultural Ins. Co., 67 N. Y. 260; Herrman v. Mer- 
chants’ Ins.Co., 81 id.184; Phoenix Ins.Co.v. Tucker, 92 
11.64; Dennison v. Phoenix Ins. Co., 52 lowa, 457; 8. C., 
3N. W. Rep. 500. The only question then is whether 
the fact that for the few days she remained at home 
before starting on the business trip she did not sleep 
in the house or take her meals there should make any 
difference. Under the circumstances we think not. 
The insured had taken possession of the house, as the 
jury must have found, for the purposes of permanent 
occupancy. She had moved in her household furniture 
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work preliminary to living there in person. Nothing 
apparently was wanting to complete personal posses- 
sion, except that she lodged and took her meals at her 
father’s, a few rods off. Those facts were not conclu- 
sive against her occupancy. It could not be justly 
claimed, we think, that ifa family, for the purposes of 
cleaning and interior decoration, were thus to sleep 
and take meals at a neighbor’s, while busy in the 
house in working hours, they would in doing so vacate 
the house. But the case of such a family would be 
analogous to that of the party insured in this case. 
Cases are cited and relied upon on the part of the de- 
fense which wethink are distinguishable on their 
facts. Wustum v. City Fire Ins. Co., 15 Wis. 138, was 
the case of a policy of insurance, which by its terms 
required unoccupied property to be insured as such. 
The building insured was not occupied, but was not 
insured as unoccupied, and the policy was held inop- 
erative for that reason. In Ashworth v. Builders’, 
ete., Ins. Co., 112 Mass. 422, it was decided that merely 
using a house for the purpose of taking meals in it was 
not occupancy within the meaning of an insurance 
policy. ‘‘Occupancy,”’ it was said, ‘‘implies an ac- 
tual use of the house as a dwelling-place.”’ ‘‘The in- 
surer has aright, by the terms of the policy, to the 
care and supervision which is involved in such an oc- 
cupancy.”’ This we think is true; but as we have seen, 
it does not follow that the presence of the occupant in 
the building should be continuous and unintercepted. 
The necessity for temporary absences on business, or 
for family convenience or pleasure, is recognized, and 
the insured is understood to contemplate an as- 
senttothem. In Corrigan v. Connecticut Fire Ins. 
Co., 122 Mass. 298, the question was whethera tenant 
who had occupied a house, but had moved with his 
family out of it and was taking his meals elsewhere, 
could be said to be occupying it merely because some 
of his furniture remained in it, and be had not sur- 
rendered the key? It was very properly held he could 
not. Herrman v. Adriatic Fire Ins. Co., 85 N. Y. 162, 
was still more unlike the present case, and calls for no 
comment. Sup. Ct. Mich., Nov. 19, 1884. Shackelton 
v. Sun Fire Office. Opinion by Cooley, C. J. (21 N. 
W. Rep. 343.) 


FIRE—ALIENATION OF PRUPERTY.—A policy of fire 
insurance provided that if the building was sold or 
transferred, the policy would be rendered void, unless 
ratified to the assignee thereof by the written consent 
thereon, signed by the president and secretary, or any 
two directors of the company. Held, thata sale of the 
buildings without a transfer of the policy, rendered 
the policy void. Sup. Jud. Ct., Maine. ‘Gould v. 
Patrons’ Androscoggin Mut. Fire Ins. Co. Opinion by 
Libbey, J. (76 Me. 298.) [See 29 Am. Rep. 180; 27 id, 
582; 28 Eng. Rep. 162; 30 Alb. L. J. 457.—Ep.] 


OUR LONDON LETTER. 

WEEK ago the bar was iu astate of absolute fer- 
ment. There was every indication ofa possible 
change of government. And even when the ministry 
saved defeat by the narrowest of majorities, there 
was much talk upon the prospect that the Cabinet 
might resign. Even at the present moment when the 
intelligible desire to hold on to office till the last gasp 
has been plainly expressed, no one knows what a day 
may bring forth. It is possible that in spite of the 
wishes of their colleagues two of the most prominent 
members of the government may secede, and if Sir 
William Harcourt and Mr. Chamberlain do secede it 
can hardly be that tbe ministers will continue to hold 
office. It is probably unnecessary to state that a pros- 








pect of a change of government throws the bar into a 
wild state of excitement, because it means a shuffling 
of the cards and a partial redistribution of business, 
Ofa truth the advent of a conservative mivistry 
would produce changes more than usually great inthe 
personnel of the law officers. In plain words, no one 
knows who the fortunate men would be. In all prob- 
ability the master of the rolls would be elevated to the 
woolsack, and Mr. Edward Clarke, Q. C., who hag 
distinguished himself in the House of Commons of 
late, would become a law officer of the crown. But 
his health is delicate, and it is doubtful whether he 
would be able to sustain for any length of time the 
wear and tear of official life. After himand Sir Hard- 
inge Gifford allis mystery. There is hardly a single 
barrister who has distinguished himself as a conserya- 
tive, in the House of Commons, and who is also well 
known for forensic ability. This perhaps may account 
for the fact that the conservatism which has appar. 
ently been lying dormant in many leading juniors is 
beginning to show signs of awakening. 

Of all the changes which the advent of a conserva- 
tive ministry must produce for barristers, none would 
be more welcome than the new lord chancellor. Lord 
Selborne has been a failure, not because he has made 
many mistakes, but because he has given himself no 
opportunity of making any. Itis quite an event for 
him to sit in the Court of Appeal, where his predeces. 
sors sat frequently. When he does sit, the society 
papers, the bugbear of all great men, or perhaps I 
should say of all men in great places, hope sarcasti- 
cally ‘‘ that he is not fatigued by the unwonted exer- 
tion.”’ Yet it cannot be said that the duties of the 
office are more laborious now than they used to be in 
former times. Sometimes it is suggested that the 
lord chancellor has enough to do in drafting bills for 
Parliament, but the suggestion is obviously based upon 
either alow estimate of his lordship’s power of work, 
or a mistaken idea of the nature of the work which he 
in fact performs. The lord chancellordoes not draft 
hills, he settles them after they have been drafted by 
his subordinates, andthey in theirturn are rewarded 
by County Court judgeships, like Mr. Chalmers, or 
become standing counsel to the Board of Trade in 
bankruptcy cases. Therefore there is no suflicient 
reason why a lord chancellor should not make his 
mark in the history of the curious development of 
case-law as lord chancellors were wont to do in times 
of historical celebrity; but of Lord Selborne it can 
only be said that his foot-prints are small, and the im- 
pressions thereof are light. The place of the lord 
chancellor as the presiding genius of English law has 
been lost—perhaps not for ever—but certain it is that 
the late Sir George Jessel, to say nothing of the pres- 
ent accomplished master of the rolls, will be remem- 
bered when the name of Lord Selborne has long been 
forgotten. Ishould add that the present lord chan- 
cellor has incurred much unpopularity by his reluct- 
ance—up to the present moment well sustained—to 
add to the number of existing queen’s counsel. 

The Durham divorce case is attracting an infinity of 
notice. Imprimis, it is a case of first impression; 
secundo, the parties engaged are of the highest rank. 
The judgment is not pronounced at the moment of 
writing, nor will it largely affect the public feeling in 
the matter. Lord Durham seeks for a declaration 
that his wife was never married to him, on the ground 
that when she went through the ceremony of mar- 
riage with him she was, in plain words, mad. Whether 
the allegation be true or not nobody knows, and there 
are two diametrically opposite classes of opinions. But 
upon one point there is universal unanimity. Lady 
Durham is now hopelessly and incurably mad, and 
every body agrees that when either party to a marriage 
is ascertained to be in this deplorable condition, the 
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same party ought, pro facto, to be freed from the 
ponds of marriage. A somewhat scandalous side in- 
cident of the trial has had the effect of throwing some 
light upon the rights of the public to enter the law 
courts. It is certainly the fact that since the courts 
were transplanted to the Strand, there has been a 
great increase of difficulty in this respect. More spec- 
tators have come to the fore, and ingress is barred for 
those who have business, and for those who have not, 
by a band of absolutely irresponsible officials. To 
these gentry, Sir James Hannen has administered a 
severe blow over the knuckles, because by barring 
the entry of a certain eccentric student at law, who is 
a bad imitation of Oscar Wilde, they were the cause of 
a most unseemly uproar. 

It is with the greatest pleasure that I am able to an- 
nounce that the subject of codification is again to the 
fore, and that its advocates are in no mood for trifling. 
The draft Criminal Code has hung fire so long that 
people had begun to believe that the law officers had 
no heart in the projected reform; but lam informed 
and verily believe that the reason of delay is to be 
found in the imperfections of the draft. The presid- 
ing genius of the drafting was Mr. Justice Stephen, 
whose reputation as a criminal lawyer is waning, 
whereas for his knowledge of common law he has 
never been famous. On dit that he has only thrice 
since his elevation to the bench been confirmed by the 
Court of Appeal, and your correspondent in person 
has, inthe course of the present year, heard him lay 
down that it was not negligence in a sheriff's officer to 
sit in the front parlour of an inn at his ease while the 
furniture upon which he has levied execution is being 
carried off at the rear. In the same case he ruled that 
where an officer has been guilty of a breach of statu- 
tory duty the onus of proving damages lies upon the 
plaintiff. Onthe very same day he characterized as 
“rubbish ’’ a statement of law of which he was com. 
pelled to admit the precision later. Therefore I be- 
lieve that a good Criminal Code would have been con- 
verted intolaw long ago. Certaiuly the commercial 
classes will not wait long for a commercial Code. They 
are agitating vigorously, and barristers,having little to 
do, are helping them by showing that the difficulty of 
the task is not invincible. With aview to elucidate 
the problem, one of my acquaintance, who has studied 
much under German professors, is publishing an his- 
torical commentary on both the criminal and com- 
mercial Codes of Germany; I have just received a 
prospectus of a similar book upon French lines; there 
is lying before me a copy of Marine Insurance, codi- 
fied ten years ago, and altogether I am looking for- 
ward to the time when the interest of my law library 
shall be antiquarian merely. 

Lonpon March 4, 1885. 


ed 
CORRESPONDENCE. 


AGISTER’S WARRANTY OF WHOLESOMENESS OF 
PASTURAGE. 


Editor of the Albany Law Journal: 

I get much valuable learning from your journal. 
There is one question to which I have not noticed any 
reference, and that is the liability and responsibility 
ofagisters of cattle. The general rule seems to be, 
that agisters are not insurers, or in the language of 
Judge Dwight, in the case I will refer to: 

“A pasturer is not an insurer against any kind of 
loss, but he only engages to exercise the care of a pru- 
dent person in respect to the property intrusted to 
him.”’ 

The case is this: The plaintiff was the owner of 
cattle, and hired them pastured in the defendant’s 





pasture,at a price agreed upon. The cattle were 
turned into defendant’s pasturein the month of Au- 
gust. From May to that time, Texas cattle, direct 
from Texas, had been depastured in the same field. It 
isan established fact, that when native cattle are 
turned into a pasture where Texas cattle have been 
pastured, they will take the Texas cattle fever, which 
generally proves fatal. The emissions or droppings 
from the Texas cattle infect or poison the grass, from 
which the native cattle become infected. The plaint- 
iff turned eighteen head into defendant’s pasture, and 
they all died of Texas fever. There was evidence on 
the trial, which tended to prove that the defendant 
did not know that Texas cattle would poison the pas- 
ture. Judge Dwight charged, on this point, that “the 
jury must find, to authorize the plaintiff to recover, 
that the defendant knew that the effect of pasturing 
Texas cattle was to render the field dangerous for pas- 
turing northern cattle thereafter.”’ 

Under the charge, the verdict was for the defend- 
ant. 

My contention is, that the defendant in offering his 
field to grazers warranted, among other things, that 
the grass was wholesome, and not contaminated with 
any foreign substance that would kill the cattle graz- 
ing thereon. I fail to find any authorities bearing op 
this precise point. I found a case which held that the 
vendor of hay was liable in damages to the vendee, if 
the hay was unwholesome and not fit for food for 
horses, although there was no express warranty as to 
the condition of the hay. Lentered the case in my 
pocket diary, and subsequently lost it, and after 
diligent search, have been unable to find it again or 
my diary. 

It occurred to me, that in your law researches, you 
may have seen the same case, and can refer me to it, 
if not that you could put me on a line of cases that 
would throw light on the question involved in the 
action. 

In1 Bell Com., p. 458, I find this under the head of 
Agister of Cattle: 

“The place of custody must be secure against ordi- 
nary accidents incident to the property to be pre- 
served. The “ grazing field must be properly secured 
against escape, and free from pit-falls and dangers 
which may lame or injure them. The livery stable 
must be wind and water tight, soas not to expose the 
horse to cold or wetness, besides the food being whole- 
some and the hostler fit for his undertaking. A fail- 
ure in these respects will expose the owner of the 
field, the stable or other place of custody, to a claim of 
damage, thus occasioned by his fault.’’ 

Why should not the grazing field contain wholesome 
grass, and be free from poisons that sicken or kill 
cattle? 





Very truly yours, 
JAMES Woop. 
GENESEO, N. Y., March 18, 1885. 


[See French v. Vining, 102 Mass. 182; 8. C., 3 
Am. Rep. 440; Lukens v. Freiund, 27 Kans. 664; 
S. C., 41 Am. Rep. 429.—Eb. ] 


——_»—_—__——— 


NEW BOOKS AND NEW EDITIONS. 


BLuIss ON SOVEREIGNTY. 


Every once ina while appears a book from some 
stray professor of jurisprudence, which shows that the 
speculative side of juristic science is not wholly neg- 
lected in this busy land. Of all the elements of mod- 
ern law, sovereignty is the most important, for the 
sovereign makes the law. Professors of political sci- 
ence donot all agree as to what the definition of sov- 
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ereign is, nor do they agree as to where the sovereignty 
lies in such composite Statesas the United States of 
North and South Americas. It is no doubt impossible 
to have a clear conception of law without a clear con- 
ception of sovereignty--sovereignty is the Blackstonian 
“ supreme political authority,’’ but the modern writers 
take up the definition much more profoundly than did 
Blackstone. 

Professor Bliss, in his chapters on the Limitations 
of Sovereignty, conflicts with certain notions enter- 
tained by Austin, but agitation is the life of doctrine. 
In his arguments on the basis of jurisprudence, Pro- 
fessor Bliss is also guilty of some curious inversions, 
for instance to attribute the law of nature to the prop- 
erty right is a veritable non causa pro causa, but yet 
we never criticise a speculation which is as evidently 
well thought out as that of this little book. 

In Part II, Professor Bliss treats two of the most 
momentous topics of our time: ‘Sovereignty in the 
Federal States"? and ‘Secession of a member of the 
federation.”’ It is but recently that we have heard 
Professor Dicey on the former subject, and while the 
impression is firm we are glad to have Professor Bliss’ 
dissertation, which should be as widely read. The 
striking observation of the latter writer as to the mis- 
chief in affirming that the right of secession was ad- 
judicated by the late war, should have some influence 
on current thought. If the question was settled by 
one war, it may be unsettled by another; either the 
question exists independently of all war, or it does not 
exist at all. These are very important truths, and we 
commend them to those of our readers who think on 
this subject. 

We may add that this little volume isa fine specimen 
of the printer's art. Published by Little, Brown & 
Co., Boston. 





———__+——__—_ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, March 24, 1885: 

Judgment affirmed with costs—Thomas Gauley, ad- 
ministrator, respondent, v. Troy City National Bank, 
appellant; Fannie V. Russell, respondent, v. Village 
of Canastota, appellant; Philip Hayes, appellant, v. 
Bernard Reilly, sheriff, etc., respondent; Nellie Near, 
administratrix, v. Delaware and Hudson Railroad 
Company, appellant; Owen Gilmore, administrator, 
respondent, v. Long Island Railroad Company, appel- 
lant; Addie M. Smith, repondent, v. Lewis H. Cra- 
mer, receiver, etc., appellant. Appeal dismissed— 
People, appellants, v. Austin Persons, respondent.—— 
Judgment reversed, new trial granted, costs to abide 
the event—David P. Morehouse, receiver, respondent, 
v. Second National Bank of Oswego, appellant.—— 
Order affirmed without costs—People v. Third Avenue 
Savings Bank.——Order appointing commissioners af- 
firmed with costs—In re Petition of N. Y. L. and W. 
R. Co., lands of Scheu and others.——Appeal from or- 
der affirming report of commissioners dismissed—In 
the Petition of N. Y. L. & W.R. Co. forappointment of 
Scheu et al.——Order affirmed with costs—Jos. Hillen- 
brand, ex'r, v. Herman B. Lanfer, et al.; Wm. Smyth, 
acting supt., v. Edward Rowe and others; George 
B. Abbott, public administrator, respondent, v. John 
S. Curren et al., appellants. Appeal dismissed with 
costs—Frances L. Carpenter, appellant, v. Wm. M. 
Adams et al., respondents.——Motion for reargument 
denied, with costs—Robert T. Smart, respondent, v. 
Andrew J. Smart, appellant; John A. Lambert, ex- 
ecutor, respondent, v. Horace Craft and others, appel- 
lants; Frank J. Mills and others, respondents, v. 
Holmes Odell and others, appellants; Margaret Moore, 
appellant, v. City of Albany, respondent; In re Peti- 
tion of Union Stock Yard, etc., Company to vacate. 





——Motion for reargument. Former order of the court 
in this case amended so as to read as follows: Order 
of the General Term reversed, and all that portion of 
the judgment of the Special Term relating to a recoy- 
ery by the plaintiff from Mary A. Nostrand of rents 
and profits of land, and to the accounting by her for 
such rents and profits stricken out, and that judgment 
as thus modified, affirmed without costs of appeal tu 
General Term, or to this court, or to either party; 
and further ordered that the remittitur from this 
court may be made to conform to this order—Benj. 
Wright, receiver, appellant, v. Elbert Nostrand and 
others, respondents.—— Motion to advance cause. 
Granted without costs—People ex rel. Cayuga Indians, 
etc., appellants, v. Commissioners of the Land Office, 
respondents. Granted so far as to allow counsel in 
the cases of McCormick and Taylor to intervene and 
submit points on the argument of No. 188, without 
costs—In re Petition of Ruth M. McCormick and an- 
other to intervene. ——Motion to advance cause. De- 
nied with costs—John C. Spencer, appellant, v. John 
Merchant, respondent.——Motion to dismiss appeal 
denied, with $10 costs—Fred. Zoeller, appellant, v. 
Julia A. Riley, administratrix, respondent.—Motion 
to dismiss appeal denied, without costs—Wm. F. G. 
Shanks, respondent, v. Josh Hart, appellant.——De- 
nied, with costs—In re Application of Union Ferry 
Company, etc., foran order awarding costs.——Motion 
to stand over until notice has been given to the attor- 
neys in this case and in the case of Spray v. Hegeman— 
Inre Application of Moore v. Hegeman to recall remit- 


titur. 
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NOTES. 


The Albany Argus says of the Hon. Amasa J. Parker 
of this city: ‘* While living at Delhi, Delaware county, 
he was elected to the Assembly and served in the Leg- 
islature of 1834. So far as is known, he is the sole 
survivor of that house. Of the Senate of that year, 
Hon. Henry A. Foster, of Rome, is the only man now 
living. In 1836, he waselected to the house of repre- 
sentatives fromthe then Twentieth District, serving 
one term. Ofthe forty-three gentlemen who repre- 
sented the thirty-three districts of the State, for the 
whole or portions of the three sessions of that Con- 
gress besides Judge Parker, the only survivors are 
Judges Henry A. Foster; Hiram Gray, of Elmira; 
Arphaxed Loomis, of Little Falls; and Richard P. 
Marvin, of Jamestown. March 6, 1844, he was ap- 
pointed by Gov. Bouck one of the Circuit judges of 
the State, and served until the office was abolished in 
1847. The same spring he removed to this city, and of 
the gentlemen whom he found in practice at the bar 
here, only Hon. Charles M. Jenkins and Hon. Andrew 
J. Colvin remain in the legal harness. With the ex- 
ception of Judge Hiram Gray, who was appointed a 
Circuit judge, January 13, 1846, no other jurist who 
wore its ermine is now living. June 7, 1847, he was 
elected a justice of the Supreme Court for the Third 
judicial district. His colleagues on the bench of the 
District were Judges Wm. B. Wright, Ira Harris and 
Malbone Watson. They have.all gone to their re- 
wards, and of the thirty-two gentlemen who were 
chosen that year to the bench of the new Supreme 
Court, in the eight judicial districts, the survivors 
are, Judge Amasa J. Parker, of the Third; Judge 
Hiram Gray, of the Sixth; and Judge Richard P. 
Marvin, of the Eighth. Judge Parker, on the allot- 
ment, drew the full term of eight years, and served 
with distinction on the bench until December 31, 1855. 
Afteran absence of twenty-one years, he took his 
place at the bar, and commanding a place in the front 
rank there, he has held it till the present time.”’ 
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CURRENT TOPICS. 


HE legal profession have suffered a great loss in 
the death of Mr. John Norton Pomeroy, who 
died last month at San Francisco. He was well 
known as a legal author, and asthe editor of the 
West Coast Reporter. His last and most important 
work, on Equity Jurisprudence, is that by which 
he will be chiefly remembered, and it is an 
exceedingly meritorious treatise, quite worthy to 
stand. by the side of, and to supplement Story’s 
great treatise. We infer that Mr. Pomeroy’s death 
was unexpected, perhaps due in some measure to 
overwork. At all events, whether his life’s work 
was complete or not, there can be but one opinion 
as to his talents and the usefulness of his career, 
and there will be unanimous regret at his death. 


The Columbia Jurist, the organ of the students 
of the Columbia Law School, says: ‘‘ We acknowl- 
edge the courtesy of Assemblyman S. W. Johnson 
in sending us a copy of the proposed Civil Code, 
now the subject of such wide discussion. We have 
neither time, space, nor ability (at present) to at- 
tempt the expression of an opinion on it; but when 
we learned from the heading that it had been read 
twice, we did sympathize with the - Assembly.” 
We have heard all sorts of objections to the Code, 
but we never before heard it accused of being too 
long. Its opponents generally have charged it 
with being too short. That is the opinion, we be- 
lieve, of the learned head of the Law School, Pro- 
fessor Dwight. But it is not so long as the 
learned professor’s lectures on any single law topic, 
we take it, and it certainly is not much if any lon- 
ger than a very learned printed opinion on an in- 
terlocutory question in a reference tried before him, 
which he did us the honor recently to send us. If 
our young friends, the students aforesaid, should 
find the Code adopted, they would probably be able 
to learn the bare principles of the common law in 
less than two years, which is the time now con- 
sumed in stating them at that excellent law school. 


‘¢The Jealous Mistress,” is the title of an address 
delivered before the Bar Association of Tennessee 
last July, by Mr. James O. Pierce, of Memphis. At 
first glance, we supposed the pamphlet was an ac- 
count of one of those trials in which emotional in- 
sanity is the stock defense, but on examination we 
find that ‘‘the jealous mistress” is the law. Mr. 
Pierce says: ‘‘The jealousy of this mistress is 
fourfold. 1. She is jealous of our time, our taients, 
our energies, our accomplishments. There can be 
no divided allegiance; all must be hers pre-emin- 
ently, Literature may attract to tasks less burden- 
some, and offer prizes within easier reach; politics 
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may present opportunities for more extensive 
wrangling, or for more frequent posing in studied 
attitudes before the public; mercantile pursuits or 
speculations may allure with glowing prospects of 
accumulations of the world’s wealth, an easy life, 
and an indolent old age; but the true lawyer will 
put behind him all these temptations, remembering 
that he has chosen a jealous mistress, whose rewards 
have their own peculiar value, and are reserved for 
those only who serve her in singleness of heart and 
purpose. 2. She is jealous of the quality of our 
service. She insists upon the best of which we 
may, by unceasing effort, make ourselves capable. 
The charms and graces of literature, the power of 
pure and vigorous rhetoric, the demonstrative and 
resistless forces of logic, the full rich fruitage of 
the cultured intellect, and the potent influences of 
warm and sympathetic affections, all these she 
would have employed in and devoted to her works. 
* * * 3. Our mistress is jealous, too, of the most 
minute details of our conduct while in her service; 
jealous for her own sake and on her own account, 
no less than our own. From a Bar like this of 
Tennessee, noted for its high standard of fraternal. 
courtesy, it is easy to win words of approval for 
every sentiment which inculcates consideration for 
the rights and feelings of the brother lawyer. It 
should be easy, too, to enlist the kind and attentive 
regard of such a Bar in behalf of the interests and 
the welfare of jurisprudence herself. It should be 
accepted as an axiom, and adopted as a rule of con- 
duct, by every servant of the jealous mistress, that 
in every act and deed in the practice of his profes- 
sion, he will carefully conserve and protect the 
doctrines of jurisprudence for their own sake. Be- 
cause of the possible injury to the law herself, no 
infraction of those rules should ever be consciously 
committed, or even indulgently tolerated. One in- 
stance may here be noticed, which will illustrate at 
once the demands of the jealous mistress, and the 
too common disregard of them.’ (The habit of 
leading witnesses is here dwelt upon and con- 
demned.) ‘4. Finally, she is jealous of the advant- 
ages and the responsibilities which are the birth- 
right of the Bar Association. The exactions of her 
jealousy are, as in the case of individuals, ever com- 
mensurate with our opportunities. If by such a 
union lawyers can secure greater ability for her 
service, it is the full measure of this enlarged ability 
which she demands, The broader wisdom which waits 
upon a multitude of counsellors, the deeper insight 
into the principles of jurisprudence which confer- 
ence affords, the multiplied power which the many, 
when combined, can exert, of all these is the mis- 
tress jealous. We shall satisfy her only by the most 
strenuous efforts to do all that wit and wisdom can 
jointly devise. For us as an association does our 
birth-right prescribe the motto, Noblesse oblige? Is 
the reproach a just one, brothers, that the Bar As- 
sociation as an institution is a failure? Is it true 
that 1t meets annually, listens to well-written papers 
and wise reports, passes good resolutions, partakes 
of a banquet, where it applauds witty responses to 
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sapient toasts, secures a faithful press report of all 
that is worth reporting with much that is not, and 
without more adjourns? Is this to faithfully serve 
a jealous mistress, to improve the advantages of a 
position on the heights, or to impress the power 
and influence of our associated personality upon the 
age?” A pregnant question, which other Bar As- 
sociations would do well to consider. 


The appointment by the president of Mr. Phelps 
as minister to England will give pleasure to the 
large number of lawyers who have known Mr. 
Phelps as a member, and as the president of the 
American Bar Association. Mr. Phelps stands in 
the very front rank of American lawyers, and is dis- 
tinguished likewise for his general culture and 
scholarship, his tact, his address, his knowledge of 
the world, his elegance as an orator, and his pre- 
eminent social power. He has all the qualifications 
for the post to which he is assigned. Mr. Phelps 
was not a sure prophet during our civil war, but 
there is a sort of poetic retribution in sending him 
to England to testify silently how much he was 
mistaken. Greater men than he were as much mis- 
taken in the opposite direction — Mr. Seward, for 
example, who thought the “rebellion” would be 
put down during the life of an ordinary promissory 
note. We should dislike to believe that Mr. Phelps 
was not a patriot during the time of our national 
disasters, but if he was not, we can afford to for- 
give him now, and show our magnanimity by utiliz- 
ing his unquestioned talents in the service of the 
country of whose life he despaired. 


What contemptible questions the law is com- 
pelled to stoop to is illustrated in the case of Le 
May v. Welch, 51 L. T. Rep. (N. 8S.) 867, where the 
Court of Appeals gravely sit in judgment on the 
shape of a “ dude ” collar, on a charge of infringe- 
ment of patent. Baggallay, L. J., says: “ Here isa 
collar of particular shape, which the plaintiffs call 
the ‘Tandem Collar.’ It is a collar which encir- 
cles the neck, as all collars do, but it has no band 
like the old-fashioned collars. It has a stud-hole 
at the bottom, leaving a considerable amount of 
space above, not only up to the line where the col- 
lar encircles the neck, but a broad rim before there 
comes a cut in the collar, which cut has been refer- 
red to very much. It has been called a segmental 
cut. A more correct way of describing the collar 
would be ‘an all-round collar,’ having a wedge-like 
form cut into it,” ete. And two other judges also 
express opinions on the momentous question of 
novelty of invention. 


——_>—__— 


NOTES OF CASES. 





N Elsas v. Williams, 52 L. T. Rep. (N. 8.) 39, it 
was held by Kay, J., that where a defendant 
consents to a perpetual injunction restraining him 
from the use of a trade-mark, believing that his 








use of it was an infringement, he cannot have the in- 
junction set aside on subsequently discovering that 
he was mistaken. The court said: ‘‘ All the mis- 
take that can by possibility be alleged is that, 
whereas the defendant conceived that he had no 
defense to the action, yet by an accident he had 
a good defense when he gave the consent, and that 
he afterward discovered this fact. No other fact 
is proved to have been discovered by him than that 
his principal had already delivered these imperial] 
buttons to England on the 21st of September, 1880, 
and that it is probable that Elsas and Bochs had 
not then introduced the invention into this country. 
Whether that would be a good defense or not of 
course I cannot tell. That is the only circumstance 
which he now says he has since discovered. Is it a 
mistake? A man conceives he would rather not fight 
an action in which he may possibly fail, and there- 
fore consents to a perpetual injunction. Is he to be 
able afterward to say: ‘ Well, now I withdraw my 
consent bocause I have discovered this fact, that 
these imperial buttons which I was selling had been 
delivered in England on the 21st of September, 
1880?’ That I understand to have been two years 
before the registration of the trade-mark. I assume 
it was so; but does that amount to mistake ? If it 
does, all I can say is that every case would be a 
case of mistake in which a man, after consenting to 
a perpetual injunction, discovers some fact on 
which he conceives he could found a defense to the 
action. That is not my idea of the meaning of 
mistake, and I am very loth indeed to give the 
word ‘mistake,’ in this connection, so large a 
meaning as that would give to it. The consequence 
would be that in every case, or in nine out of ten 
cases, we should have applications of this kind by 
a defendant, after consent deliberately given to a 
perpetual injunction, to be allowed to withdraw 
his consent, and have the case tried on the merits. 
I do not think that this amounts to such mistake 
as to relieve a man from his deliberate consent to a 


perpetual injunction.” 


In Kensit v. Great Eastern Ry. Oo., 51 L. T. Rep. 
(N. S.) 862, Court of Appeal, a riparian owner 
granted a license to a person whose land did not 
abut on the river, to take water from the river for 
use inhis factory. The water was returned to the 
stream at a point six feet lower down than the 
point of withdrawal, unpolluted and undiminished. 
Held, that a lower riparian owner was not entitled 
to an injunction against the land-owner so taking 
the water, or against the riparian owner through 
whose land it was taken. Opinions were delivered 
by Baggallay, Cotton and Lindley, JJ. The latter 
said: ‘‘Upon that a very ingenius argument has 
been addressed to us with a view to persuade us, 
on the part of the plaintiffs, that because somebody 
who is above them is taking water from the stream 
he ought to be restrained by injunction, although 
there 1s no injury to the plaintiffs either actual or 
possible. Well, that is startling. It is not ad- 
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mitted that there is no possible injury. On the 


contrary, it was contended that some possible in- 
jury might accrue. But when that contention is 
looked at closely, I think it vanishes. So long as 
Free does that which he is doing there cannot be 
possibly more injury than he is now inflicting, 
which is nil. Of course, if he does something dif- 
ferent, that is another matter. If by means of that 
pipe he were to impede this stream, and not return 
the water, there would be cause to complain, As 
long as he is doing nothing more or less than he 
does now there is no possibility of injury at all. 
Then, failing that, a very ingenious attempt has 
been made to support this case by trying to force 
us to carry a step further the decisions as regards 
non-riparian grants. I mean the Stockport Water- 
works Company v. Potter, 3 H. & C. 300, and 
Ormerod v. Todmorden Joint Stock Mill Company, 11 
Q. B. Div. 155. It is put in this way: It is said 
that a man who is not a ripariau proprietor has no 
right to take water from a stream at all, and that if 
I, a riparian proprietor, find anybody who is not a 
riparian proprietor taking water from the stream, I 
can maintain an action for an injunction, although 
Iam not damnified. Well, that is a very startling 
proposition, and one would like to see some author- 
ity for it. It goes to an extent which is bordering 
on theabsurd. According to that, if Iam a riparian 
proprietor at the mouth of the Mississippi, and 
somebody a thousand miles up diverts the water, 
although not to my detriment, I can obtain an in- 
junction. That is ridiculous. Let us see what the 
cases come to, and whether they afford any coun- 
tenance for a proposition of that kind. When they 
are looked at they do not do any thing of the sort, 
The case of Stockport Waterworks Company v. Potter 
simply decides that the grantee of a riparian pro- 
prietor must take the water as he finds it. If it is 
dirty when it comes to the mouth of his pipe, he 
cannot complain of those who have dirtied it. He 
has not the rights of a riparian proprietor. The case 
does not decide that the licensee or grantee of a 
riparian proprietor cannot take some water from the 
stream if he hurts nobody. Such a proposition 
strikes me as monstrous. In Ormerod v. Todmorden 
Joint Stock Mill Compaay, the decision was that the 
grantee of a riparian proprietor could not take water 
and return it in a state so as to do injury to those 
below him. The argumentthere was that he could, 
provided he was doing that which was reagonable. 
The stress of the contention was that he had all the 
rights of a riparian proprietor. But neither of 
those cases decides that a licensee, or a grantee of 
a riparian proprietor, cannot take any water from 
the stream. They decided nothing of the sort, nor 
did they warrant any such inference. Yet unless 
we go that length, this argument in support of the 
plaintiff's case cannot be sustained. The argument 
cannot be maintained unless we say that a riparian 
proprietor cannot allow anybody to take any water 
out of a stream, whether anybody is injured or not. 
It seems to me it would be monstrous to say any 





thing of the sort. Then it is put in another way — 
in an extremely ingenious way —in Mr. Barber’s 
argument, to the effect that riparian proprietors in 
astream are a class of persons in the nature ofa 
close borough, and that any one of them has a right 
to object to the introduction into that class of persons 
who have not got property bordering on the stream. 
Well, where is the authoritory for that? It is an 
ingenious suggestion, but no authority has been 
cited in support of it, and I am very wary of extend- 
ing to the discussion of the rights of water any 
analogy draw: from close boroughs, or any thing of 
the sort. I distrust the argument. It strikes me 
as a false unalogy altogether. It comes back how- 
ever to this, that the right of these plaintiffs has 
not been infringed, and that is the answer to the 
whole case.” 





In McNamara v. Village of Clintonville, Wisconsin 
Supreme Court, February 3, 1885, 22 N. W. Rep. 
472, an action for personal injuries caused by a fall 
on a defective sidewalk,it was held that no deduction 
should be made from the damages on account of the 
prolongation of the plaintiff's disability by reason 
of his predisposition to inflammatory rheumatism. 
Cassoday, J., said, citing Oliver v. La Valle, 36 Wis. 
592; Stewart v. Ripon, 38 id. 584; Brown v. Ry. 
Co., 54 id. 342; 8. C., 41 Am. Rep. 41: ‘‘In one of 
these cases the plaintiff was allowed to recover in- 
creased damages by reason of an organic tendency 
to scrofula in his system and in each of the others 
by reason of a miscarriage in consequence of the 
injury. In the Brown case the distinction was made 
between actions for tort, where the wrong-doer is 
held liable for all injuries naturally resulting directly 
from the wrongful act, though unforeseen, and ac- 
tions for the breach of contract,where the damages 
are limited to such as arise naturally from such 
breach of contract itself, or from such breach com- 
mitted under circumstances in the contemplation of 
both parties at the time of the contract, as in Flick 
v. Wetherbee, 20 Wis. 392; Richardson v. Chynoweth, 
26 id. 656; Candee v. Western Union T. Oo., 34 
id. 471; S, C., 17 Am. Rep. 452; Walsh v. Railway 
Co., 42 Wis. 23; Hilly. Chipman, 59id. 218; Had- 
ley v. Baxendale, 9 Exch. 341; Hobbs v. London, ete., 
R. Co., L. R. , 10 Q. B.111; Horne v. Midland Ry. Co., 
L. R., 8C, P. 181; Jones v. George, 48 Am. Rep. 
280; Bagley v. Cleveland, etc., R. Co., 30 Alb. Law. 
3.490. Therule applicable to contracts thus quoted 
is taken from the opinion of the court in the recent 
case of Hamilton v. Magill, L. R. 12 Ir. 202, and is 
there said to be a more accurate statement than is 
found in Hadley v. Baxendale. To the same effect 
are the notes to that case in Sherley’s Lead. Cas, 
227-230, and Harvey v. Connecticut, etc, Rk. Co., 
124 Mass. 425; S. C., 26 Am. Rep. 673. See also 
the late case of McMahon v. Field, L. R., 7 Q. B. 
Div. 595, where the plaintiff recovered on contract 
for the injury to his horses, who caught cold from 
unnecessary exposure to the weather. In that case 
Hobbs v. Railway, is severely criticised and narrowly 
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limited, if not entirely overruled. The distinction 


taken in the Brown case has been recognized in 
several of the more recent cases, and in some of them 
that decision is expressly sanctioned. Bultimore, 
etc., R. Co. v. Kemp, 30 Alb. Law J. 92; S. C., 61 
Md. 74, 619; Cincinnati, ete., R. Co. v. Eaton, 94 
Ind, 474; 8, C.,48 Am. Rep. 179; Ehrgott v. Mayor, 
96 N. Y. 281; 8. C., 48 Am. Rep. 622; Tice v. Munn, 
94 N. Y. 621 ; Murdock v. Boston, ete., R. Co., 138 
Mass. 15; S. C., 48 Am. Rep. 480; Beauchamp v. 
Saginaw M. Co., 50 |Mich. 163; 8. C., 45 Am. Rep. 
30; McMahon vy, Field, L. R., 7 Q. B. Div. 591; and 
see Mr. Irving Browne’s notes, 47 Am. Rep. 381, 
387; 41 Am Rep. 53, 58. See also as bearing 
upon the question, Pittsburg, ete., R.Co. v. Staley, 1 
Am. Law J.(Ohio) 136; 8. C., 30 Alb. Law J. 110; 
Lewis v. Flint & P. M.Ry. Co., 19N. W. Rep. 744. 
In actions on contracts of carriage it has often been 
held that a corporation or party could not by con- 
tract wholly exempt itself from all liability for in- 
jury inflicted by its own negligence. Richardson v. 
Chicago & N. W. Ry. Co., 56 Wis. 347; Canfield v. 
Baltimore, ete., R. Co., 45 Am. Rep. 268; Sager v. 
Portsmouth, etc., R. Co, 50 Am. Dec. 659. In such 
cases the damages recoverable cannot be within the 
contemplation of the contract; for they are recoy- 
ered in spite of it. In MeMahon vy. Field, one of 
the judges went so far as to say that ‘the parties 
never contemplated a breach, and the rule should 
rather be that the damage recoverable is such 
as is the natural and probable result of the breach 
of contract.’ To the same -effect is Hhrgott v. 
Mayor, 96 N.Y. 280. In this New York case the court 
say: ‘When a party commits a tort resulting in a 
personal injury, he cannot foresee or contemplate 
the consequences of his tortious act. * * * A 
city may leave a street out of repair,,and no one can 
anticipate the possible accidents which may happen, 
or the injuries which may be caused. * * * The 
true rule, broadly stated, is that a wrong-doer is 
liable for the damages which he causes by his mis- 
conduct.’ 96 N. Y. 281; 8. C., 48 Am. Rep. 480.” 


RULES AS TO THE PRIVILEGES OF WIT- 
NESSES. 
ae 
(C.) 

1. M., a stockbroker, being interrogated as to 
certain transactions between himself and §., re- 
fuses to answer on the ground that it might sub- 
ject him to the penalties of the stock-jobbing act. 
M. cannot be compelled to answer.(1) 


Rue. But a witness may be compelled to give evi- 
dence although it may degrade or disgrace him (2), 
subject to the former rule as to crimes and penalties ; 

@ Short v. Mercier, 3 Mac. & G. 205 (1851); and see Cloyes 
v. Thayer, 3 Hill, 564 (1842); Poindexter v. Davis, 6 Gratt. 481 
(1850) . 

(2; Kirschner vy. State, 9 Wend. 140 (1859). The earlier En- 
glish cases are somewhat contradictory. In R. vy. Pitcher, 1 
C. & P. 85 (1823); 11 Eng. C. L., a question whether any thing 








and provided it be relevant to the case (3) (b), or al- 
though it may render him liable to a civil action (4) (C), 

1. In the course of atrial a witness is asked if 
he ever committed adultery with a certain woman. 





improper had passed between a witness and the prisoner was 
not allowed to be put tothe former. Ina note to this case 
it is said: ‘‘The law as to what questions may be asked in 
cross-examination, the answers to which have a direct ten- 
dency to degrade the witness, is very obscurely laid down in 
the books; and if they are permitted to be asked, there is 
equal obscurity whether the witness shall be excused from 
answering. As to whether a witness is compellable to answer 
degrading questions, in the case of Cooke, and in the case of 
Sir John Freind for high treason, Treby, C. J., laid down that 
a witness is not bound to answer questions “ that will subject 
him to penalties or infamy.” In Layer’s case the judges ap- 
pear to be of the same opinion. All these cases are reported 
at large in the State trials. As to what questions will be al- 
lowed to be ‘put, in the case of Maelride vy. Maelride, 4 Esp. 
Rep., which was an _ action of assumpsit, a female, who had 
proved the plaintiff's demand, was cross-examined as to 
whether she was not in keeping of the plaintiff, and Lord 
Alvanley overruled the question ,on the = that a witness 
cannot be asked questions to degrade his character; and in 
Rex vy. Lewis, 4 Esp. Rep., which was an indictment for an 
assault, Lord Ellenborough would not permit the prosecutor 
to be asked whether he had been in the house of correction. 
However, on the other hand, there are the cases of the King 
v. E. Edwards, 4 Term Rep. 440, and that of Doctor Watson, 
tried at the bar for high treason. The first was an examina- 
tion of persons who were tendered as bail for the prisoner, 
who was charged with a larceny. The court allowed one of 
them to be asked if he had ever stood in the pillory for per- 
jury; and in the latter case Mr. Wetherell, for the prisoner, 
asked a witness named Cartles, all sorts of degrading ques- 
tions, In practice, the asking of questions to degrade the wit- 
ness is regulated by the discretion of the learned judge in 
each particular case; for in the case of Rex v. John Barnard 
(infra), an accomplice was asked (unchecked by the learned 
baron) whether he had ever been charged with felony? How 
many times? Whether he had been charged with uttering 
counterfeit coin? With stealing clothes? With stealing fowls? 
And whether he had not been ingaolat Gloucester? And 
flogged at Wingate? To each of which questions the witness 
very reluctantly gave a distinct answer, admitting nearly the 
whole of them. This man, it may be said, was an accom- 
plice, and therefore was open to attack. But in Rex v. James 
Gilroy and Dennis English, Stafford Lent. Ass., 1823, before 
Bosanquet, Serjt., the counsel for the prisoners, who were 
indicted for highway robbery, was allowed to ask a witness, 
who stated that he had been a constable, whether he had not 
been turned out of office for misconduct toward a prisoner? 
Which he, very much against his inclination, admitted. A 
question which, if answered either way, will benefit your cli- 
ent, is always a question worth putting. The question in the 
principal case appears to be of this kind. It was ‘‘ whether 
at the house any thing improper passed between him and the 
prisoner?” If he said *‘ yes,” it degraded him with the jury; 
if he said ‘‘ no,’ nobody who heard the case would believe 
it; and it would shake,his general credibility. If overruled, 
it induced the jury to believe that such was the fact, and that 
the prosecutor, if allowed, would have admitted it. In some 
cases it is held that it is in the discretion of the court to allow 
a degrading question to be put to a witness. State v. Belausky, 
3 Minn. 247 (1859). In others that such questions need not be 
answered by the witness. Vaughan v. Perrine, 3N. J. (L.) 
534 (1811); Respublica vy. Gibbs, 3 Yeates, 429 (1802); Galbreath 
v. Eichelberger, id. 515 (1803). By statute in Iowa a witness 
is not compelled to answer a question which will expose him 
to “ public ignominy.’’ This term is construed to mean pub- 
lic disgrace and dishonor, and under this statute it has been 
held that a woman in an action for seduction is not compella- 
ble to answer whether she has had intercourse with men 
other than the defendant. Brown v.Kingsley,38 Iowa,221(1874). 

(8) Howel v. Com., 5 Gratt. 664 (1848); State v. Patterson, 2 
Ired (L.), 346 (1842); Sodusky v. McGee, 5 J. J. Marsh. 621 
(1831); Wroe vy. State, 20 Ohio St. 470 (1870); Marx v. Bell, 48 
Ala, 497 (1872); Smith v. Castles, 1 Gray, 108) (1854); Hill v. 
State, 4 Ind. 112 (1853); State v. Staples,47 N. H. 113 (1866); 
Harper v. Indianapolis, etc., R. Co. , 47 Mo. 580 (1871); Taylor 
v. Jennings, 7 Robt. (N. Y.) 58 (1867). 

(4) Judge of Probate v.[Green, 1 How. (Miss.) 148,(1834); 
Hays v. Richardson, 1 G. & J. 366 (1829); Taney vy. Kemp, 4 H. 
& J. 348 (1818); Harper v. Burrow, 6 Ired. (L.) 30 (1845); Jones 
y. Lanier, 2 Dey. 481; Conover y. Bell, 6 T.B, Monr.157 (1827). 
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If adultery be a crime in that jurisdiction he is not 
compelled to answer; if it be not, he must answer (5). 

2. In an action of breach of promise of mar- 
riage by A. against B., C., a witness, is asked if he 
had ever taken improper liberties with A. He de- 
clines to answer on the ground that an answer 
might disgrace him. This is no excuse (6). 

8. In a prosecution against K. for selling liquor 
without a license, a witness is asked if he had 
bought spirituous liquors of K. The witness can- 
not refuse to answer (7). 

4. A witness is asked on cross-examination 
whether he has not been in the penitentiary, and 
for how long. He cannot refuse to answer (8). 

5. A witness is asked whether he is not in the 
habit of drinking intoxicants. The question is 
proper (9). 

6. A witness is asked whether he saw a certain 
person tarred and feathered on a certain night. If 
the witness was one of the trespassers he is not lia- 
ble to indictment, for the offense is barred by limi- 
tation. Nevertheless, he refuses to answer on the 
ground that an answer might disgrace him. His 
refusal cannot be sustained (10). 

In case 8, Shaw, C. J., said: “ What crime would 
the answer of the witness tend to fix on him? Not 
drunkenness, for non constat because he buys, he 
will drink to excess. The fact of buying is not 
made criminal by the statute. * * * Suppose ¢ 
murder, arson or burglary committed in a house of 
ill-fame, could no witness be asked respecting it, 
because it would lead to the question whether he 
was there for an improper purpose? ” 

In case 6 it was said: ‘‘The authorities all agree 
that where the question is asked respecting a mat- 
ter collateral to the issue, or with a view to impair 
the credibility of the witness, he is not bound 
to give testimony that will directly tend to dis- 
grace him. There is however much conflict of 
opinion on the point whether he is bound to tes- 
tify concerning a matter material to the issue. Such 
being the case, we are at liberty to adopt the rule 
that may best promote the rights of parties, and 
subserve the ends of justice. The views of Mr. 
Greenleaf on this subject are so forcible and sound 
as to justify a quotation at some length. He says: 
‘On this point there has been a great diversity of 
opinion, and the law still remains not properly set- 
tled by authorities. But the conflict of opinions 
may be somewhat reconciled by a distinction, 
which has been very properly taken, between cases 
where the testimony is relevant and material to the 
issue and cases where the question is not. strictly 
relevant, but is collateral, and is asked only under 
the latitute allowed in a cross-examination. In 
the former case there seems great absurdity in ex- 

(5) R. v. Castro or Orton, Trial, vol. 2 (1875); and see Till- 
son v. Bornley, 8 Mo. 163 (1831). 

(6) Clark v. Reese, 35 Cal. 89 (1868). 

(7) Com. v. Kimball, 24 Pick. 366 (1837). 

(8) Real v. People, 42 N. Y. 280 (1870). 

(9) Campbell v. State, 23 Ala. 82 (1853). 

(10) Weldon y. Burch, 12 Ill. 375 (1851). 








cluding the testimony of a witness, merely because 
it will tend to disgrace himself, when others have 
a direct interest in that testimony, and it is essen- 
tial to the establishment of their rights of property, 
of liberty, or even of life, or to the course of public 
justice. Upon such a rule, one who had been con- 
victed and punished for an offense, when called as 
a witness against an accomplice, would be excused 
from testifying in any of the transactions in which 
he had participated with the accused, and thus the 
guilty might escape, and accordingly the better 
opinion seems to be that where the transaction 
forms any part of the issue to be tried the witness 
will be obliged to give evidence, however strongly 
it may reflect on his character.’ 1 Greenl. on Ev., 
§ 454 (4). We have no hesitation in adopting the 
rule thus laid down. A party ought not to be de- 
prived of the benefit of testimony material to the 
issue of the case, nor ought the course of public 
justice to be defeated, merely because a witness 
may subject himself to disgrace or reproach. The 
privilege of the witness ought not to be considered 
as superior to the rights of individuals, or the de- 
mands of public justice. He is required to speak 
of atransaction in which he voluntarily partici- 
pated. If he sustains a loss of reputation in conse- 
quence of his disclosures, it is but the result of his 
own wrong. In the present case the testimony 
sought was clearly material to the issue on trial. 
In either point of view the witnesses were bound 
to testify, and the court erred in excusing them.” 

1. Ona prosecution for performing an abortion 
on B, in April, 1846, B. having testified to having 
had sexual intercourse with one C. before that time, 
is asked whether she had also before that had sexual 
intercourse with other persons. The question is 
irrelevant, and B. need not answer (11). 

2. In the same case B. is asked whether she did 
not have a venreal disease in 1835. The question 
is irrelevant, and B. need not answer (12). 

3. A witness who is called as an expert as to al- 
terations in handwriting is asked as to his occupa- 
tion before he came to the country some years be- 
fore. He refuses to answer because an answer 
might degrade him. His refusal is proper (18). 

‘¢ When,” it was said in case 1, ‘‘a party intends 
to coerce an answer tending to degrade a witness, 
he is bound to show affirmatively that the question 
is relevant; there is nothing to show such rele- 
vancy in this case, and the court was right in re- 
fusing to compel the witness to answer the ques- 
tion,” 

In case 2 it was said: “As the question put to 
the witness did not relate to any matter of fact in 
issue, or to any matter contained in his direct tes- 
timony, and as a truthful answer to it would tend 
to degrade him, he was not bound to answer.” 

1. Ina civil action a witness objects to answer- 
ing a question on the ground that it may revive an 
old debt against him. This is no excuse (14). 

(11) People v. Lobman, 2 Barb. 216 (1848). 
(12) Id. 


(13) Re Lewis, 39 How. Pr. 155 (1869). 
tt) ‘Alexander v. Knox, 7 Ala. 504 (1845). 
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“Tt is a matter of singularity,” said Goldthwaite, 
J., in case 1, ‘‘ that the question whether a witness 
objecting to answer could excuse himself on the 
ground that by answering he would subject him- 
self to a civil action or pecuniary loss, was never 
solemnly decided in England until the precise ques- 
tion was put to the judges, upon the impeachment 
of Lord Melville in 1806. Four of the judges there 
gave opinions that a witness, under such circum- 
stances, might excuse himself, and ought not to be 
compelled to answer; the other eight judges held 
the contrary opinion. Lord Eldon and Lord Ellen- 
borough, among the latter, seem to consider the 
question even as somewhat offensive, for the for- 
mer observes, in no measured strain, ‘‘ that al- 
though his experience was equal, not only to any 
individual judge on the bench, but to all the 
judges, with their collective practice, yet he never 
knew a single objection to have been taken to an 
interrogatory proposed, because the reply to it 
would render the witness responsible to a civil 
suit.” Lord Ellenborough, too, insisted that dur- 
ing the entire course of a life devoted to the prac- 
tice of the law, and to the duties of the bench, he 
did not remember a single instance where the ob- 
jection had been taken. Mr. Justice Chambre puts 
the matter thus: ‘‘ The public must not call ona 
witness to give evidence, or do justice between A, 
and B., because such evidence might prevent the 
witness from acting unjustly by C. or D., to whom 
the witness might wish to act unjustly, or from 
whom he should wish to withhold a just debt. 
(See opinions of the judges, 1 Hall’s Am. Law 
Jour. 225.) Owing to the difference of opinion be- 
tween the judges, a declaratory act of Parliament 
was passed. In this country the rule has been set- 
tled in most of the States, in conformity with the 
opinion of the majority of the English judges. (See 
cases collected in Cowen & Hill’s Notes; 739.) As 
a rule of the common law, it has never, we think, 
admitted of serious question that a witness is 
bound to answer any pertinent and material inter- 
rogatory, although his answer may have the effect 
to render him liable to a civil suit. That there 
may be exceptions to this, as a general rule, is quite 
possible, but the case on the record certainly is not 
entitled to be so considered.” 

Joun D. Lawson. 





EVIDENCE — OPINION OF EXPERTS -- WHEN IN- 
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The proper time to burn a fallow is not a proper subject of 
expert opinion. 
PPEAL from judgment of the General Term in 
the Third Department. The opinion states the 
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Ear, J. On thel7th day of May, 1880, and for a 
long time prior thereto, the plaintiff owned a certain 
lot of land numbered 104 in the county of Warren, in 
this State, and the defendant owned lot 116, situated 
north of 104, and lot 105, situated west of 104. The de- 
fendant had leased lot 105 to Charles Hammond to 
work upon shares, under an agreement by which each 
party was to furnish half the seed and have half the 
crops, and the defendant was to pay Hammond $10 per 
acre for clearing so much of the lot as he should choose 
to clear. On Thursday, the 13th day of May, Ham- 
mond, for the purpose of clearing upa portion of his 
lot, set fire to some wood and brush thereon. That 
fire burned moderately, and smouldered Friday, Sat- 
urday, Sunday and until Monday, when the wind be- 
gan to blow, and the fire started up aud passed out of 
that lot upon lot 116 and 104. On Monday, the 17th, in 
the forenoon, the defendant, for the purpose of clear- 
ing up a portion of lot 116, set a fire upon that lot, and 
either at the time he set fire or shortly after, the wind 
began to blow a sharp gale. One or both of the fires 
thus set upon these two lots passed lot 104 and set fire 
to and burned down a house and barn upon that lot 
belonging to the plaintiff; and this action was brought 
by him to recover his damages thus sustained. 

(Omitting minor matters. ] 

There was evidence tending to show that the fire was 
set upon lot 116 by the defendant ata time when the 
land was very dry, and when the wind was blowing a 
strong gale in the direction of the plaintiff's lot. The 
defendant's witnesses gave evidence as to the condition 
of the land, the state of the weather, and of the wind 
and various other circumstances surrounding the fire. 
As a witness in his own behalf he testified that he was 
a farmer, and that he had cleared and seen others clear 
land, and then he was asked this question: ‘‘ What do 
you say as to whether or not as to that time the fires 
were set there at that place, it was a proper time in 
your judgment for burning log heaps or a fallow that 
had been burned over?”’ The question was objected 
to on the part of the plaintiff as calling for a conclu- 
sion of the witness on a subject not proper to give an 
opinion; that the witness could only state facts, and 
the jury must draw the conclusions. The trial judge 
remarked that the evidence would be received from the 
principle that the witness was shown to have superior 
knowledge upon that subject. The plaintiff excepted 
to the ruling, and the witness answered, ‘I thought it 
was.’’ Another witness, who was shown to have had 
experience in clearing land, was asked this question: 
‘*How was it at that time as to being dry enough fora 
proper time to burn a fallow?” which was objected to 
on the part of the plaintiff as calling fora conclusion. 
The objection was overruled, and the witness an. 
swered: ‘‘It was dry enough.’’ Another witness, who 
was also shown to have had experience in clearing 
land, was asked this question: ‘“‘ What do you say as 
to whether it was a proper time or not to burn a fal- 
low?’’ to which there was the same objection and rul- 
ing, and he answered: ‘‘I should say it was a proper 
time to burn it, and advised him that way that 
day.” 

We think there was some evidence from which a 
jury could have found that the fire which destroyed 
plaintiff's buildings came from lot 116, and the jury 
may have found from the answers to these questions 
that the fire was set at a proper time, and thus may 
have been influenced to find their verdict in favor of 
the defendant. 

It is contended on behalf of the plaintiff that the 
questions objected to were improper, and that the sub- 
ject of the inquiry was not one proper for expert evi- 
dence. The questions related to a vital point in the 
case. The principal claim on the part of the plaintiff 
was that in consequence of the wind and the dryness 
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of the ground, and the wood, brush and timber, it was | ions of hired and generally biased experts. A long 


au improper time to set fire; and whether it was or 
not, was the main question to be determined by the 
jury if they reached the conclusion that the fire came 
from lot 116. These witnesses were therefore asked 
their opinions upon a controlling issue which was to be 
determined by the jury. In answering the questions 
they did not testify to facts, and they did not tell what 
they knew as matter of knowledge. They simply ex- 
pressed opinions which were based upon the facts as 
they existed. The general rule of law is that witnesses 
must state facts within their knowledge, and not give 
their opinions or their inferences. 

To this rule there are some exceptions, among which 
is expert evidence. Witnesses who are skilled in any 
science, art, trade or occupation may not only testify 
to facts, but are sometimes permitted to give their 
opinions as experts. This is permitted because such 
witnesses are supposed from their experience and 
study to have peculiar knowledge upon the subject of 
inquiry which jurors generally have ndt, and are thus 
supposed to be more capable of drawing conclusions 
from facts, and to base opinions upon them, than 
jurors generally are presumed to be. Opinions are 
also allowed in some cases where from the nature of 
the matter under investigation, the facts cannot be 
adequately placed before the jury so as to impress 
their minds as they impress the minds of a competent, 
skilled observer, and where the facts cannot be stated 
or described in such language as will enable persons, 
not eye witnesses, to form an accurate judgment in re- 
gard to them, and no better evidence than such opin- 
ions is attainable. But the opinions of experts cannot 
be received where the inquiry is into a subject the na- 
ture of which is not such as to require any peculiar 
habits or study in order to qualify a man to under- 
stand it. 

lt is not sufficient to warrant the introduction of ex- 
pert evidence that the witness may know more of the 
subject of inquiry, and may better comprehend and 
appreciate it than the jury; but to warrant its intro- 
duction the subject of the inquiry must be one relat- 
ing to some trade, profession, science or art in which 
persons instructed therein, by study or experience, 
may be supposed to have more skill and knowledge 
than jurors of average intelligence may be presumed 
generally tohave. The jurors may have less skill and 
experience than the witnesses, and yet have enough to 
draw their own conclusions and do justice between the 
parties. Where the facts can be placed before a jury, 
and they are of such a nature that jurors generally are 
just as competent to form opinions in reference to 
them and draw inferences from them as witnesses, 
then there is no occasion to resort to expert or opin- 
ion evidence. To require the exclusion of such evi- 
dence, it is not needed that the jurors should be able 
to see the facts as they appear to eye-witnesses, or to 
be as capable to draw conclusions from them as some 
witnesses might be, but it is sufficient that the facts 
can be presented in such a manner that jurors of ordi- 
dary intelligence and experience in the affairs of life 
can appreciate them, can base intelligent judgments 
upon them, and comprehend them sufficiently for the 
ordinary administration of justice. 

The rules admitting the opinions of experts should 
not be unnecessarily extended. Experience has shown 
that it is much safer to confine the testimony of wit- 
nesses to facts in all cases where that is practicable, 
and leave the jury to exercise their judgment and ex- 
perience upon the facts proved. Where witnesses tes- 
tify to facts they may be specifically contradicted, and 
if they testify falsely are liable to punishment for per- 
jury. But they may give false opinions without the 
fear of punishment. It is generally safer to 


take the judgments of unskilled jurors than the opin- 





time ago in Tracy Peerage, 10 Cl. & Fin. 154, 191, Lord 
Campbell said that skilled witnesses came with suck a 
bias on their minds to support the cause in which they 
are embarked, that hardly any weight should be given 
to their evidence. Without indorsing this strong lan- 
guage, which is however countenanced by the utter- 
ance of other judges and of some text-writers, and be- 
lieving that opinion evidence is in many cases abso- 
lutely essential in the administration of justice, yet we 
think it should not be much encouraged and should be 
received only in cases of necessity. Better results will 
be reached by taking the impartial, unbiased judg- 
ments of twelve jurors of common sense and common 
experience than can be obtained by taking the opin- 
ions of experts,if not generally hired, at least friendly, 
whose opinions cannot fail generally to be warped by 
a desire to promote the cause in which they are en- 
listed. 

From a careful examination of many cases in this 
and other States, we are satisfied that the ques- 
tions objected to in this case should have been ex- 
cluded. 

In Fraser v. Tupper, 29 Vt. 409, in an action like this, 
a question entirely similar to this was held to be in- 
admissible. There the defendant offered to prove by 
farmers who were acquainted with the clearing of land 
by burning the same, and who were upon the land the 
day the fires were set,and who described to the jury 
as well as they could the position of the fires and the 
force and direction of the wind; that in their opinions 
it was a suitable and proper and safe day for setting 
the piles on fire with reference to the position of the 
piles in respect to the plaintiff's coal, and the force and 
direction of the wind. To this evidence the plaintiff 
objected, and it was excluded by the court, and to its 
exclusion the defendant excepted, and it was held that 
the ruling was proper. In the opinion of the court it 
is said: ‘** There could be no difficulty in this case in 
the witnesses stating tothe jury the position of the 
fires which were set by the defendant, their number 
and magnitude, the direction and course of the wind, 
the position, distance and character of plaintiff's prop- 
erty, and its exposure to injury from that source. 
The jurors, upon the question whether the defendant 
exercised proper care, could form as definite opinion 
from the facts stated by the witnesses as the witnesses 
themselves. The subject-matter is not one of science or 
skill, but is susceptible of direct proof, and in most cases 
the triers themselves are qualified from experience in the 
ordinary affairs of life, duly to appreciate the material 
facts when found. If thereisany materiality attached 
to the force of the wind on that day we do not see any 
difficulty in conveying a true idea of it, sufficient at 
least for all practical purposes. 

In Higgins v. Dewey, 107 Mass. 494, the action was 
also like this, and the defendant offered to prove by « 
surveyor and civil engineer of many years’ experience 
in clearing land by fire, who had observed the effects 
of wind on fires in different localities, and had been 
upon the land where the defendant set his fire and 
made a plan of it, and was acquainted with the sur- 
rounding country, that there was no probability thata 
fire set under the circumstances in the case as described 
by the witnesses would be communicated to the 
plaintiff's land; but the judge excluded the evidence, 
and his ruling was held to be proper on the ground 
that the evidence offered related to a subject within 
the common knowledge of the jury. S.C.,9 Am. Rep.63. 

In Luce v. Dorchester Mutual Fire Ins. Co., 105 
Mass. 297, the action was to recover for a loss on a pol- 
icy of insurance against fire upon a dwelling house 
which the plaintiff had left unoccupied at the time of 
the loss, and for some time before; and the opinions 
of witnesses that leaving a dwelling house unoccupied 
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for a considerable length of time increased the liability 
to be destroyed or injured by fire were held to be in- 
admissible, on the ground that the subject was within 
common knowledge. S. C., 7 Am. Rep. 522. 

In Sowers v. Dukes, 8 Minn. 23, the action was to re- 
cover for a breach of contract in neglecting to build 
and keep in repair a fence around a certain field 
whereby plaintiff's crops were injured. Upon the trial 
the plaintiff, a witness in his own behalf, was asked 
this question: ‘*‘ Was the fence a proper fence to turn 
stock, and could they easily put their heads through 
between the fence and rider?’’ This question was ob- 
jected to on the ground that the jurors were the proper 
judges as to whether the fence was sufficient after it 
had been described. The objection was overruled, 
and the witness was permitted to answer; and the 
question was held to be incompetent, and the judg- 
ment was reversed for that reason. It was held that 
the witness should have stated the facts; that the jury 
should have based their judgments upon the facts, 
and that it was not a proper subject for opinion evi- 
dence. 

In Enright v. 8S. F.& 8. J. R. Co., 33 Cal. 230, in a 
suit against the defendant for injury to plaintiff's cat- 
tle caused by an insufficient fence, it was held that the 
evidence of farmers that the fence was sufficient to 
turn cattle was improper. 

In Bills v.City of Ottumwa,35 Towa,109,the defendant 
was sued for injuries to the plaintiff alleged to have 
been sustained in consequence of the bad condition of 
the street, which caused him to be thrown from a 
wagon loaded with hay; and it was held that the opin- 
ion of a farmer that a wagon loaded in the manner in 
which the one was upon which the plaintiff was riding 
was not safe for riding upon over ordinary roads was 
inadmissible. 

In Concord R. v. Greely, 23 N. H. 237, in a proceed- 
ing to assess damages for a right of way of a railroad, 
it was held that the opinion of a farmer as to the effect 
upon a farm of a railroad passing through it was inad- 
missible. 

In Paige v. Hazard, 5 Hill, 603, in an action for neg- 
ligence in injuring and sinking acanal boat, the plain- 
tiff, after proving the cause of action as alleged, called 
a witness, who testified that he was a boatman, and 
knew the boat in question previous to her being in- 
jured; that he had raised sunken boats and caused 
them to be repaired, and he was then asked the follow- 
ing question: “ From the description of the situation 
of the boat, as given by the witnesses, what would the 
damage be?”’ and it was held improper, and that the 
witness’ answer was inadmissible. 

In Teall v. Barton,40 Barb. 137, the action was 
brought to recover damages caused by fire communi- 
cated by a steam dredge, and it was held that a ques- 
tion put to a witness who had had experience, as to 
whether he considered it dangerous to use a steam 
dredge without a spark-catcher, wus properly over- 
ruled, it not being a question of science or skill, and 
not falling within the rule relating to evidence by ex- 
perts. 

In McGregor v. Brown, 10 N. Y. 114, the action was 
by a landlord against his tenant for waste; and it was 
held that the opinions of the witnesses that the acts 
complained of were not injurious to the inheritance, 
and therefore not waste, were inadmissible. 

In all these cases it was held that the witnesses 
should be confined to a statement of the facts, and 
that it was the province of the jury to draw inferences 
and form judgments. In most of them it was as proba- 
ble as it was here that some of the jurors might not 
know as much about the subject of inquiry, and not be 
as capable of forming opinions or drawing inferences 
from the facts as the witnesses; and yet it was held, 
as the subjects of inquiry were of such a nature that 





jurors generally might be presumed to have sufficient 
knowledge of them to enable them to discharge their 
duty when the facts were placed before them, that it 
was safer to rely upon them than upon the opinions of 
witnesses, however expert they might be. Here the 
subject of inquiry related to the common elements of 
fire, and wind, and dry wood, and brush, and timber, 
with which every man has some acquaintance; and 
whether, under all the circumstances, it was a safe, 
prudent or proper act to set a fire,a jury with the com- 
mon experience which, if not all men, most men have, 
would be sufficiently competent to form an opinion. 
This is not a case where it was impossible to place the 
facts before the jury. Thecharacter of the wind, con- 
dition of the soil as to being dry or not, the character 
of the brush and timber, the nature of the ground, the 
distance, exposure, every thing, could be proved so that 
the jury would have substantially as correct knowl- 
edge in reference to it as the witnesses; if not as cor- 
rect, they could acquire knowledge sufficiently correct 
to enable them to discharge their duty as jurors. 

We have carefully examined the numerous cases 
cited in reference to this evidence in the brief of the 
learned counsel for the defendant, and none of them 
sustain its admission. They show that farmers may 
be permitted to give their opinions of the value of 
farms, and farm stock and produce; that witnesses 
may give their opinions on questions of identity, or 
whether a person is under the influence of liquor, and 
as to many other matters. There is a broad range for 
expert evidence, but none of the authorities go far 
enough to hold that this evidence is within the proper 
range. 

The question of expert evidence was not involved in 
the case of Hays v. Miller, 6 Hun, 320; 70 N. Y. 112. 
The action in that case was brought to recover dam- 
ages caused by fire to the lands of the plaintiff's estate 
through the alleged negligence of the defendant; and 
the referee, instead of passing upon the question of 
negligence directly as one of fact, made special findings 
of the circumstances, and from those found negligence 
as a conclusion of law, and he ordered judgment in 
favor of the plaintiff. The question under considera- 
tion upon the appeal was whether the inference of law 
was justified by the facts found. The appellant 
claimed that it was the duty of this court to review 
the conclusions of the referee, and decide, as a matter 
of law, whether the facts and circumstances found by 
him established that the burning upon the defendant’s 
land was conducted in an improper and negligent 
manner, or at an improper time and season, or 
whether it was conducted in a proper manner and ata 
proper time; and we held that this court was not com- 
petent to draw the conclusions and inferences from the 
facts; that that was a matter for the referee, and that 
we were concluded by the inferences and conclusions 
drawn from the facts by him; and in discussing that 
question some language was used by the judge writing 
the opinion in this court, which,it is claimed, favors the 
contention of the respondent here that these questions 
were proper to elicit expert evidence. But as we 
have seen, the learned judge writing the opinion did 
not have in mind the subject of expert evidence, and 
was simply discussing the competency and power of 
this court to draw inferences from facts and circum- 
stances found by the referee; and it was held, as we 
always hold in such cases, that the inferences are for 
the triers of facts. 

We are therefore constrained to reverse this judg- 
ment and grant a new trial, as we think an important 
rule of evidence was violated. To uphold the pro- 
priety of these questions would carry therule of ex- 
pert evidence further than it has ever been carried in 
this State, and would be an unwarranted invasion of 
the rule which confines witnesses to facts and excludes 
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their opinions. It is important to maintain the rule 
in its integrity, and to permit as few invasions of it as 
the proper administration of justice will allow. 
The judgment should be reversed and a new trial 
granted, costs to abide the event. 
All concur except Miller, J., dissenting. 
Judgment reversed. 


—_—__—_ 
NEGLIGENCE — RAILROAD — THROWING MAIL 
BAGS. 


NEW YORK COURT OF APPEALS, DEC. 16, 1884. 


CARPENTER V. Boston & ALBANY RAILROAD Co.* 


One waiting on the platform at a railroad station for a train, 
and injured by a mail bag thrown from the train while in 
motion, such throwing being customary and well known 
to the company, may maintain an action against the 
railroad company. 


PPEAL from judgment of the General Term, third 
department, entered upon an order. 

This action was brought to recover damages for in- 
juries alleged to have been caused by defendant’s neg- 
ligeuce. 

Plaintiff desiring to take passage on defendant’s 
road, and having purchased aticket, went out on the 
platform of the depot to wait the arrival of an ap- 
proaching train. The train had a postal car attached 
ahead of the passenger cars. As said car passed the 
platform a heavily-loaded mail bag was thrown there- 
from by the postal clerk or agent in charge, and struck 
plaintiff. 


Charles L. Beale and R. E. Andrews, for appel- 
lant. 


John Cadman, for respondent. 


DANFORTH, J. The plaintiff was injured before the 
actual commencement of his journey, but he was law- 
fully on the platform because he was a passenger, and 
was approaching the train, as the defendant concedes, 
“in the usual and ordivary way,’’ to enter the car on 
which he had purchased a right to travel. The law in 
such a case is well settled. It imposes an obligation 
on the railroad company to take reasonable care that 
a person holding that relation to it shall while on its 
premises be exposed to no unnecessary danger or one 
of which it is aware, and requires it to provide for him 
a safe passage to the train. It is obvious that was not 
done in this case. The plaintiff was knocked down, 
and severely hurt by a loaded mail bag thrown from 
the postal car while the train was in motion, and the 
only answer to his demand for compensation is that 
the missile was negligently thrown bythe person in 
charge of the mail car, an employee or servant of the 
United States, and not of the company; that he was 
an independent agent, and hence the defendant says, 
it is not liable for his act. In support of this conten- 
tion its learned counsel cites Norton v. Western R. Co., 
15 N. Y. 444; Blair v. Erie R. Co., 66 id. 313; 8. C., 23 
Am. Rep. 55; Penn. R. Co. v. Price, 96 Penn. St. 256; 
23 Alb. L. J. 69; 8S. C., 14 Am. Rep. 190; and Put- 
nam v. Broadway, etc., R. Co., 55 N. Y. 113. 

Iam unable to give to those cases that consequence. 
The Pennsylvania case was an action against a railroad 
company for damages for the death of a postal clerk, 
caused by a collision. A recovery was denied, but the 
question turned solely upon the construction of a 
statute of that State. It has no application here. But 
if ithad, the decision is directly opposed to that of 
this court in cases also cited by the respondent, viz. : 
Norton v. Western R. Co.,and Blair v. Erie R. Co., 





*To appear in 97 N. Y. 








supra, in each of which a recovery was had on the 
ground that the defendant owed a duty to the person 
injured (in one case a postal clerk and in the other an 
express agent), and neglected to performit. That 
principle, we think, the plaintiff may also successfully 
invoke, and find support in the other case, Putnam v, 
Broadway, etc., R. Co., swpra cited by the respond- 
ent. 

It was there held, in substance, that a railroad com- 
pany was bound to exercise the utmost vigilance, not 
only in guarding its passengers against careless inter- 
ference by others, but even against violence, and if in 
consequence of neglecting this duty he receives injury, 
which in view of all the circumstances might have 
been reasonably anticipated, itis liable. The defend- 
ant prevailed in that case on the ground that the mis- 
chief was one which it had no reason to expect, and so 
was under no obligation to guard against. Butif it 
had been made to appear that he who made the assault 
was vicious and accustomed under similar circumstan- 
cer to do hurt, and the defendant had been notified of 
the fact, a duty would, as the case also holds, have 
been imposed upon it either to remove him from the 
car, or inform its other passengers of their danger, and 
failing to do so, would be responsible for such harm as 
he occasioned. To the same effect is Muster v. C. M. & 
St. P. R. Co., 21 N. W. Rep. 223, Sup. Ct. of Wis. 
There the plaintiff was at work forthe defendant at 
its depot, standing on a scaffold erected by it; the de- 
fendant’s train, of which a mailcar formed part, ran 
past, and a mail bag thrown from it bya postal agent 
struck the leg of the scaffold with such force that it 
fell and the plaintiff was injured. He failed in his ac- 
tion. Upon appeal the court in answer tothe claim 
that the defendent was negligent in not informing the 
plaintiff of his peril said: ‘‘Allthe evidence on that 
subject is to the effect that the mail bag was usually 
discharged near the mail catcher, which was two 
hundred feet west of the depot, and there is no testi- 
mony whatever that it had ever before been thrown 
off atthe depot,” adding: ‘“‘The company is not 
chargeable with notice that it was likely to be thrown 
off at the depot, and hence was not required to guard, 
by notice or otherwise, against an accident to the 
plaintiff resulting from its being thrown off there on 
the occasion in question.’’ In such cases no doubt 
scienter is the gist of the action, and in those cited it 
was lacking. In the one before us, it was clearly es- 
tablished. The defendant constructed the postal car 
and owned it. It was occupied under defendant’s 
permission for acertain use, and it may be conceded 
that there was nothing in the nature of that use to re- 
quire the defendant to expect that the contents of 
the car would be violently cast upon the platform 
while the train was in motion, and before the passen- 
gers thereon could reach thecars. Had this accident 
therefore happened on the first passage of the car, the 
defendant might be excused, as in the case cited, on 
the ground that the mere act of the postal clerk in 
throwing off the mail bag at that place, without the 
previous knowledge of the defendant of his intention 
to do 80, was not negligence on its part. 

But the fact is quite otherwise. The practice which 
led to the accident was a familiar and daily one. It 
was proven by uncontradicted evidence that this 
method of discharging mail bags from the postal car, 
upon the platform provided for passengers, and while 
they were uponit and exposed to injury, had pre- 
vailed for a long time, under circumstances from 
which notice to the defendant might be fairly implied, 
and with the actual knowledge of the defendant’s 
agents, in whose presence the act was frequently, if 
not dailygperformed, and so far asappears without the 
slightest objection on their part. They were there- 
fore chargeable with notice that the mail bag was 
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likely to be thrown off in the same manner and under 
the same circumstances at any arrival of a postal car. 
By this knowledge the defendant was brought fairly 
within the rule which enjoins care, not only on the 
part of itself and its servants, but also like care in pre- 
venting injury from the careless or wrongful act of any 
other person whom it permits to come upon its premi- 
ses. 

The occupants of the postal car are no exception to 
this rule; they were not strangers or uninvited. They 
came under acontract voluntarily made by the de- 
fendant, and which secured the carriage and delivery 
of the mails upon such conditions as it imposed or ac- 
ceded to. Its police power extended over the persons 
employed in it, while they were on the defendant’s 
track or on its stations, certainly not to interrupt them 
in the discharge of their official duties, but so far as 
practicavle to prevent injury to those for whose 
safety it was bound to provide. So it was held in 
Stewart v. Brooklyn & Cross Town R., 90 N. Y. 588, 
applying the rule to violence committed by strangers 
and co-passengers in Flint v. Norwich & N. Y. Trans. 
Co., 34 Conn. 554, to violence from whatever source 
arising, and this although the aggressors were soldiers 
received upon the boat on compulsion. The doctrine of 
that case is approved and its reasoning followed in the 
case of Putnam, supra. 

Nor was it necessary in order to charge the defend- 
ant with the duty of care and vigilance, that on some 
former occasion alike injury bad happened. The act 
was itself dangerous. There was under the circum- 
stances of which the defendant had notice, a natural 
and probable connection between the act of throwing 
out a mail bag with its contents and the injury which 
actually happened. It could have been foreseen, and 
the defendant owed aduty to those who might prob- 
ably be on the platform, either to prohibit the prac- 
tice which made the place dangerous, or exclude the 
passenger until train time, or provide some other way 
for ingress to the cars, or at least give notice to him 
that he must take care and avoid the danger, or in 
some other way use reasonable caution to prevent 
damage from the danger, of which it knew or ought to 
have known. Whether such reasonable care was 
taken by notice, guarding the way or otherwise, must 
be determined as a matter of fact. So far as 
the case now discloses, the defendant failed to do 
either of these things. It seems to me therefore that 
the plaintiff's evidence tended to establish every pro- 
position , which as set forth in his complaint, consti- 
tuted a fair cause of action—damages occasioned by 
the omission of duty which the defendant owed to 
him, and that he was not himself in default. These 
were questions for the jury and should have been sub- 
mitted tothem. The plaintiff was therefore improp- 
erly nonsuited. 

It follows that the jadgment of the Special and Gen- 
eral Terms should be reversed and a new trial granted, 
costs to abide the event. 

All concur, except Rapallo and Finch, JJ., dissent- 
ing. 

. Judgments reversed. 

(To same effect is Snow v. Fitchburg R. Co., 136 Mass. 
552, to appear in 49 Am. Rep. 40.] 

a an 
FEDERAL PROCEDURE — EXAMINATION OF 
PARTY BEFORE TRIAL—ORDER OF STATE 
COURT—FEDERAL COURT NO JUR- 
ISDICTION—HABEAS CORPUS. 


SUPREME COURT OF THE UNITED STATES, 
MARCH 2, 1885. 


MATTER OF CLINTON B. Fisk, PETITIONER. 


The principle that in actions at law the laws of the States 
shall be regarded as rules of decision in the courts of the 





United States, and thatthe practice, pleadings, and 
forms and modes of proceedings in such cases shall con- 
form as near as may be to those of the courts of the States 
in which the courts sit, is applicable only where there is 
norule on the same subject prescribed by act of Con- 
gress, and where the State rule is not in conflict with any 
such law. 

The statute of New York, which permits a party to a suit to 
be examined by his adversary as a witness at any time 
previous to the trial in an action at law, is in conflict with 
the provisions of the Revised Statutes of the United 
States which enacts that ‘‘The mode of proof in the 
trial of actions at common law shall be by oral testi- 
mony and examination of witnesses in open court, except 
as hereinafter provided.” 

The courts of the United States sitting in New York have no 
power therefore to compel a party to submit to such an 
examination, and no power io punish him for a refusal to 
do so. 

Nor can the United States court enforce such an order made 
by a State court before the removal of the case into the 
Circuit Court of the United States. 

Where a person is in custody, under an order of the Cir- 
cuit Court, for contempt in refusing to answer under such 
an order, this court will release him by writ of habeas 
corpus on the ground that the order of imprisonment was 
without the jurisdiction of that court. 


ETITION for writs of habeas corpus and certiorari. 
The opinion states the facts. 

MILLER, J. This is an application on the part of 
Clinton B. Fisk for a writ of habeas corpus, to be di- 
rected to the marshal of the Southern District of New 
York, in whose custody the petitioner is held underan 
order of the Circuit Court for that district. 

The history of the case which resulted in this order, 
so far as it is necessary to the decision of the matter 
before us, may be briefly stated as follows: 

Francis B. Fogg brought suit in the Supreme Court 
of the State of New York against Fisk to recover the 
sum of $63,250, on the allegation of false and fraudu- 
lent representations made by Fisk in the sale of cer- 
tain mining stocks. 

In the progress of the suit, and before the trial, the 
plaintiff obtained from the court the following order: 

‘Ordered that the defendant, Clinton B. Fisk, be 
examined and his testimony and deposition taken as 
a party before trial, pursuant to sections 870, 871, 872. 
873, ete., of the Code of Civil Procedure, and that for 
such purpose he personally be and attend before the 
undersigned, a justice of this court, at the chambers 
thereof, to be held in the new county court-house, in 
the said city of New York, on the 31st day of January, 
1883, at 11 o’clock in the forenoon of that day.” A mo- 
tion to vacate this order was overruled and the judg- 
ment finally affirmed by the Court of Appeals. 

Thereupon the defendant appeared before the court 
and submitted to a partial examination, answering 
some questions and objecting to others, until pending 
one of the adjournments of the examination, he pro- 
cured an order removing the case to the Circuit Court 
of the United States. 

In that court an order was made to continue the ex- 
amination before a master, to whom the matter was 
referred. The defendant refusing to be sworn and de- 
clining to be examined, he was brought before the 
Circuit Court on an application for attachment for a 
contempt in refusing to obey the order. 

Without disposing of this motion, the Circuit Court 
made another order, to wit: 

“Tt is hereby ordered and adjudged that the motion 
to punish the said defendant for such contempt stand 
adjourned to the next motion day of this court, to 
wit, on the 28th day of March, 1884. 

‘‘It is further ordered that the defendant, Clinton 
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B. Fisk, be and he is hereby directed and required to 
attend personally on the 14th day of March, 1884, be- 
fore the Honorable Addison Brown, one of the judges 
of this court, at a stated term thereof, at his chambers 
in the post office building, in said city of New York, 
at 11 o’clock in the forenoon of that day; then and 
there, and on such other days as may be designated, to 
be examined and his testimony and deposition taken 
and continued as a party before trial, pursuant to sec- 
tion 870, et seq., of the Code of Civil Procedure, and 
for the purposes mentioned in said order of January 
12, 1883, and February 12, 1884, heretofore made in this 
action.” 

The defendant appeared before the court in pursu- 
ance of this order, and stating that he was advised by 
counsel that the court had no jurisdiction to require 
him to answerin this manner to the questions pro- 
pounded to him by the counsel for plaintiff, he refused 
to do so. 

For this, on further proceeding, he was held by the 
court to be in contempt, and fined five hundred dol- 
lars, and committed to the custody of the marshal un- 
til it was paid. 

Itis to be relieved of this imprisonment that he 
prays here the writ of habeas corpus. 

The jurisdiction of this court is always challenged in 
cases Of this general character, and often successfully. 
There can be no doubt of the proposition, that the ex- 
ercise of the power of punishment for contempt of 
their orders, by courts of general jurisdiction, is not 
subject to review by writof error, or appeal to this 
court. Noris there, in the system of federal juris- 
prudence, any relief against such orders, when the 
court has authority to make them, except through the 
court making the order, or possibly by the exercise of 
the pardoning power. 

This principle has been uniformly held to be neces- 
sary to the protection of the court from insults and 
oppressions while in the ordinary exercise of its duties, 
and to enable it to enforce its judgments, and orders 
necessary to the due administration of law, and the 
protection of the rights of suitors. 

When howevera court of the United States under- 
takes, by its process of contempt, to punish a man for 
refusing to comply with an order which that court had 
no authority to make the, order itself, being without 
jurisdiction, is void, and the order punishing for the 
contempt is equally void. It is well settled now in the 
jurisprudence of this court, that when the proceeding 
for contempt in such a case results in imprisonment, 
this court will by its writ of habeas corpus discharge 
the prisoner. It follows necessarily, that on a sugges- 
tion by the prisoner, that for the reason mentioned, 
the order under which heis held is void, this court 
will, in the language of the statute, make “inquiry 
into the cause of the restraint of liberty.’’ Section 752, 
Rev. Stut. 

That the case as made by the petitioner comes, for 
the purposes of this inquiry, within the jurisdiction of 
this court, under the principles above mentioned, 
is established by the analogous cases: Ex parte Row- 
land and others, 104 U.S. R. 164; Ex parte Lange, 18 
Wall. 163. 

But did the court transcend its jurisdiction in fin- 
ing the petitioner for contempt? Or rather did it have 
the power to make the order requiring him to submit 
to the preliminary examination? Forif it had that 
power it clearly could enforce obedience to the order 
by fine and imprisonment, if necessary. The record 
of the entire proceeding in this branch of the case, 
both in the State court and the Circuit Court, is before 
us, and we are thus enabled to form an intelligent 
opinion on the question presented. 

The power of the court to continue the examination 





of the defendant, after the removal of the case into 
the court of the United States, is asserted on two 
grounds: 

1. That the order for his examination, having been 
made by the Supreme Court of New York, under its 
rightful jurisdiction, while the case was pending in it, 
is stilla valid order, partially executed, which ac- 
companies the case into the Circuit Court; and that 
in that court if cannot be reconsidered, but must be 
enforced. 

2. That if this be not asound proposition, the Circuit 
Court made an independent order of its own for the 
examination of the defendant, which order is justified 
by the principle that the Code of Civil Procedure of 
New York, under which both orders were made, is a 
part of the law governing the courts of the United 
States sitting within that State. 

We will inquire into the latter proposition first, for 
the points to be considered in it lie at the foundation 
of the other also. 

The general doctrine that remedies, whose founda- 
tions are statutes of the State, are binding upon the 
courts of the United States within its limits, is un- 
doubted. This well-kuown rule of the Federal courts, 
founded on the act of 1789 (1 U. S. Stat. 92; Rev. Stat., 
§ 721), that the laws of the several States, except when 
the Constitution, treaties, or statutes of the United 
States otherwise require or provide, shall be regarded 
as rules of decision in trials at common law, was en- 
larged in 1872 by the provision found in section 914 of 
the revision. This enacts that ‘‘the practice, plead- 
ings, and forms and modes of proceedingin civil 
cases, other than equity and admiralty causes in the 
Circuit and District Courts, shall conform as near as 
may be to the practice, pleadings, and forms and modes 
of proceeding existing at the time in like causes in the 
courts of record of the State within which such Cir- 
cuit or District Courts are held, any thing in the rules 
of courts to the contrary notwithstanding.” 

In addition to this, it has been often decided in this 
court that in actions at lawin the courts of the United 
States, the rules of evidence and the law of evidence 
generally of the States prevail in those courts. 

The matter in question here occurred in the court 
below in regard to a common-law action. It was in 
regard toa method of procuring and using evidence, 
and it was a proceeding in a civil cause other than 
equity or admiralty. 

We entertain no doubt of the decision of the Court 
of Appeals of New York, that it was a proceeding au- 
thorized by the statutesof New York, under which, 
ina New York court, defendant was bound to an- 
swer. 

The case as thus stated, isa strong one for the en- 
forcement of this lawin the courts of the United 
States. Ex parte Boyd, 105 U. 8. 647. 

But the act of 1789, which made the laws of the 
States rules of decision, made an exception when it 
was ‘‘ otherwise provided by the Constitution, treaties, 
or statutes of the United States.”’ 

The act of 1872 evidently contemplates the same ex- 
ception by requiring the courts to conform to State 
practice as near as may be. No doubt it would be im- 
plied, as toany act of Congress adopting State practice 
in general terms, that it should not be inconsistent 
with any express statute of the United States on the 
same subject. 

There are numerous acts of Congress prescribing 
modes of procedure in the Circuit and District 
Courts of the United States at variance with laws of 
the States in which the courts areheld. Among these 
are the modes of impanelling jurors, their qualifica- 
tions, the number of challenges allowed to each party. 
Two chapters of the Revised Statutes, XVII and 
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XVIII, embracing sections 858 to 1042, inclusive, are 
devoted to the subjects of evidence and procedure 
alone. 

The case before us is eminently one of evidence and 
procedure. The object of the orders is to procure evi- 
dence to be used on the trial of the case, and this ob- 
ject is effected by a proceeding peculiar to the courts 
of New York, resting aloue on a statute of that State. 
There can be no doubt that if the proceeding here au- 
thorized is in conflict with any law of the United 
States, it is of no force in the courts of the United 
States. We think it may be added further in the same 
direction, that if Congress has legislated on this sub- 
ject and prescribed a definite rule for the government 
of its own courts, it is to that extent exclusive of any 
legislation of the State in the same matter. 

A striking illustration of this effect of an act of 
Congress in prescribing rules of evidence is to be found 
in section 858 of the Revised Statutes originally en- 
acted in an appropriation bill in 1864, and the amend- 
ment to it passed in 1865. 

It now reads: ‘In the courts of the United States 
no witness shall be excluded in any action on account 
of color, or in any civil action because he is a party to 
or interested in the issue tried: Provided, that in ac- 
tions by or against executors, administrators, or 
guardians, in which judgment may be rendered for or 
against them, neither party shall be allowed to testify 
against the other as to any transaction with or state- 
ment by the testator, intestate, or ward unless called 
to testify thereto by the opposite party, or required to 
testify thereto by the court.” 

This act of Congress when passed made competent 
witnesses in the courts of the United States many mil- 
lions of colored persons who were not competent by 
the laws of the States in which they lived, and prob- 
ably as many more persons as parties to suits, or in- 
terested in the issues to be tried, who were excluded 
by the laws of the States. It has never been doubted 
that this statute is valid in all the courts of the United 
States, not only as to the introduction of persous of 
colorand parties to suits; but in the qualification 
made by the proviso where its language differs from 
provisions somewhat similarin State statutes, the act 
of Congress, critically construed, has always been held 
to govern the court. Monongahela Bank v. Jacobus, 109 
U. 8. 275; Potter v. Bank, 102 id. 163; Page v. 
Burnstine, id. 664; King v. Worthington, 104 id. 44. 

Coming to consider whether Congress has enacted 
any laws bearing on the question before us, we find the 
following sections of the Revised Statutes, in chapter 
XVII, on evidence, which we here quote together: 

** Section 861. The mode of proof, inthe trial of ac- 
tions at common law, shall be by oral testimony and 
examination of witnessesin open court, except as 
hereinafter provided.’”’ 

“Section 863. The testimony of any witness may be 
taken in any civil cause, pending in a District or Cir- 
cuit Court, by deposition de bene esse, when the wit- 
ness lives at a greater distance from the place of trial 
than one hundred miles, or is bound on a voyage to 
sea, or is about to go out of the United States, or out 
of the district in which the case is to be tried, and to 
a greater distance than one hundred miles from the 
place of trial, before the time of trial, or when he is 
ancient or infirm.’’ The remainder of this section, 
and sections 864 and 865, are directory as to the officer 
before whom the deposition may be taken, the notice 
to the opposite party, and the manner of taking, testi- 
fying and returning the deposition to the court. 

“Section 866. In any case where it is necessary, in 
order to preventa failure or delay of justice, any of 
the courts of the United States may grant a dedimus 
potestatum to take depositions according to common 
usage; and any Circuit Court, upon application to it 





as a court of equity, may according to the usages of 
chancery direct depositions to be taken in perpetuam 
rei memoriam, if they relate to any matter that 
may be cognizable in any court of the United 
States.”’ 

Section 867 authorizes the courts of the United 
States, in their discretion, and according to the prac- 
tice in the State courts, to admit evidence so taken; 
and sections 868, 869, and 870 prescribe the manner of 
taking such depositions, and of the use of the subpena 
duces tecum, and how it may be obtained. 

No one can examine these provisions for procuring 
testimony to be used in the courts of the United States 
and have any reasonabje doubt, that so far as they ap- 
ply, they were intended to provide a system to govern 
the practice in that respect in those courts. They 
are, in the first place, too complete, too far-reaching, 
and too minute to admit of any other conclusion. But 
we have not only this inference from the character of 
the legislation, but it is enforced by the express lan- 
guage of the law in providing a defined mode of proof 
in those courts, and in specifying the only exceptions 
to that mode which shall be admitted. 

This mode is ‘‘ by oral testimony and examination 
of witnesses in open court, except as hereinafter pro- 
vided.”’ 

Of course the mode of producing testimony under 
the New York Code, which was applied to petitioner, 
is not oral testimony and examination of a witness in 
open court, within the meaning of this act of Con- 
gress. This obviously means the production of the 
witness before the court at the time of the trial, and 
his oral examination then; and it does not mean proof 
by reading depositions, though those depositions may 
have been taken before a judge of the court, or even 
in open court, at some other time than during the 
trial. They would not, in such case, be oral testi- 
mony. The exceptions to this section, which all re- 
late to depositions, also show that proof by deposition 
cannot be within the rule, but belongs exclusively to 
the exceptions. 

We come now tuo inquire if the testimony sought to 
be obtained from petitioner by this mode comes within 
the exception referred to in section 861. These excep- 
tions relate to cases whereit is admissible to take 
depositions de bene esse under section 863, or in per- 
petuam rei memoriam and under a dedimus potestatum 
under section 866. 

In the first of these, the circumstances which au- 
thorize depositions to be taken in advance for use on 
the trial are mentioned with great particularity. They 
all have relation to some conditions of the witness; to 
residence more than a hundred miles from the court, 
or bound on a sea voyage, or as going out of the United 
States or out of the district, or more than a hundred 
miles from the place of trial before the time of trial, 
or an ancient or infirm witness. 

None of these things are suggested in regard to peti- 
tioner, nor were they thought of as a foundation of 
the order of the State court or of the Circuit Court. 
The statute of New York, under which both courts 
acted, makes no such requirements as a condition to 
the examination of the party. It is a right which, if 
the judge may possibly refuse to grant, he is in that 
matter governed by none of the conditions on which 
the deposition may be taken under the act of Con- 
gress. 

Nor does the case come within the principle or pro- 
fess to be grounded on the power conferred by section 
866, which is another exception to the rule established 
by section 861. It is not according to common usage 
to call a party in advance of the trial at law, and sub- 
ject him to all the skill of opposing counsel to extract 
something which he may then use or not, as it suits 
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his purpose. This is a very special usage, dependent 
wholly upon the New York statute. 

Nor is it in any manner made to appear that this ex- 
aminatiov ‘‘ was necessary in order to prevent a delay 
or failure of justice in any of the courts of the United 
States,” nor is any such proposition the foundation of 
the court’s action. 

These are the exceptions which the statute provides 
to its positive rule that the mode of trial in actions at 
law shall be by oral testimony and examination of 
witnesses in open court. They are the only exceptions 
thereinafter provided. Does the rule admit of others? 
Can its language be so construed ? 

On the contrary its purpose is clear to provide a 
mode of proof in trials at law to the exclusion of all 
other modes of proof; and because the rigidity of the 
rule may in some cases work a hardship, it makes ex- 
ceptions of such cases as it recognizes to be entitled to 
another rule, and it provides that rule for those cases. 
Under one or the other all cases must come. Every 
action at law in a court of the United States must be 
governed by the rule, or by the exceptions which the 
statute provides. There is no place for exceptions made 
by State statutes. The court is not at liberty to adopt 
them, or to require a party to conform to them. It 
has no power to subject a party to suchan examina- 
tion as this. Not only is no such power conferred, but 
it is prohibited by the plain language and the equally 
plain purpose of the acts of Congress, and especially 
the chapter on Evidence of the Revision. The New 
York statute would, if in force, repeal or supersede 
the act of Congress. 

It does not require much deliberation to see that if 
the acts of Congress forbid the use of this kind of tes- 
timony in the courts of the United States, no order 
for taking it made in the State court while the case 
was pending in that court, with a view to its useon a 
trial there, can change the law of evidence in the Fed- 
eral court. Without deciding now, for the question 
is not before us, whether the testimony actually given 
ander that order and transmitted with the record of 
the case to the Circuit Court, can be used when the 
trial takes place, we are well satisfied that the latter 
court cannot enforce the unexecuted order of the State 
court to procure evidence, which by the act of Con- 
gress is forbidden to be introduced on the trial, if it 
should be so taken. 

The provision of section 4 of the act of March 3, 1875, 
18 U. 8S. Stat. 470, declares grders of the State court, in 
a case afterward removed, to be in force until dissolved 
or modified by the Circuit Court. This fully recogni- 
zes the power of the latter court over such orders. 
And it was not intended to enact that an order made 
in the State court, which affected or might affect the 
mode of trial yet to be bad, could change or modify 
the express directions of an act of Congress on that 
subject. 

Nor does the language of the court in Duncan v. 
Greghan, 101 U. S. 810, go so far. When it is there 
said that ‘‘the Circuit Court has no more power over 
what was done before the removal than the State 
court would have had if the suit had remained,”’’ it is 
in effect affirmed that it has at least that much power. 
There can be no doubt that on a proper showing before 
the State court it could have discharged the order for 
this examination or suspended its further execution. 
In acting on such a motion as this it would have been 
governed by the laws of the State of New York. In 
deciding whether it would continue the execution of 
this order or decline to execute it further the Circuit 
Court was governed by the Federal law. If the law 
governing the Circuit Court gave it no power to make 
or continue this examination, but in fact forbid it, 
then it could not enforce the order. 





The petitioner having removed his case into the Cir- 
cuit Court has aright to have its further progress gov- 
erned by the law of the latter court, and not by that 
of the court from which it was removed; and if one of 
the advantages of this removal was an escape from this 
examination, he has a right to that benefit if his case 
was rightfully removed. 

This precise point is decided, and in regard to this 
very question of the differing rules of evidence prevail- 
ing in the State and Federal courts, in King v. Worth- 
ington, 104 U.S. 44. 

In that case, after it had been once heard on appeal 
in the Supreme Court of Illinois, it was removed into 
the Circuit Court of the United States. 

The Supreme Court had reversed the judgment of 
the inferior court, because among other things the evi- 
dence of witnesses had been received whom that court 
held to be incompetent. 

On the trial in the Circuit Court they were held to 
becompetent and admitted to testify, notwithstand- 
ing the decision of the Supreme Court of the State, on 
the ground that section 858 of the Revised Statutes of* 
the United States, already copied in this opinion, 
made them competent, and although it differed in that 
respect from the statute of Illinois on the same subject, 
it must prevail in the Circuit Court. 

It was strongly urged here that this was error, and 
as to that case the decision of the Illinois court, made 
while it was rightfully before it, should control. But 
this court held otherwise, and said: ‘‘ The Federal 
court was bound to deal with the case according to the 
rules of practice and evidence prescribed by the acts 
of Congress. If the case is properly removed the 
party removing it is entitled to any advantage which 
the practice and jurisprudence of the Federal courts 
give him.” 

The Circuit Court was therefore without authority 
to make the orders for the examination of petitioner 
in this case, and equally without authority to enforce 
these orders by process for contempt. Its order fining 
him for contempt and committing him to the custody 
of the marshal was without jurisdicticn and void, and 
the prisoner is entitled to his release. 

It is supposed that the announcement of the judg- 
ment of the court that he is entitled to the writ will 
render its issue unnecessary. If it shall prove other- 
wise the writ will be issued on application to the 
clerk. 





——____@ 


NEW YORK COURT OF APPEALS ABSTRACT. 


PARTNERSHIP — FICTITIOUS— ‘*AND CO.’ — CON- 
STRUCTION.—Section 1, ch. 281 of the Laws of 1883, 
reads as follows: “No person shall hereafter trans- 
act business in the name of a partner not interested in 
his firm, and where the designation ‘and Company’ 
or ‘& Co’ is used, it shall represent an actual partner 
or partners.’’ This statute does not appear to bea 
very useful one. It does not compel partners to dis- 
close their true names, or any of their names, in the 
partnership designation. They may still do business 
under any style, not untruly containing the name of 
any person which they choose to assume, such as the 
**Union Towing Company,” the ‘‘ Eureka Company’”’ 
or other fanciful names (Crawford vy. Collins, 45 Barb. 
269; Wright v. Hooker, 10 N. Y.51); and it may be 
very difficult in such cases to ascertain who the nu- 
merous persons are composing the partnership. Even 
an individual may transact his business under such a 
name without violating the statute. So these plaint- 
iffs could have done business under the name “ Gay & 
Co.,” and the public would have been just as liable to 
imposition as when the business was done under the 
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name of Gay Brothers & Co. Persons giving credit to 
a firm, either rely upon the responsibility of the firm, 
by whomsoever it may be constituted, or they rely 
upon the members thereof, whose names by inquiry, 
or in some other way, become known to them. With- 
out this statute, one imposed upon by a fictitious firm 
would have his civil remedy for the fraud or deceit, 
and there would generally also be a remedy by indict- 
ment for false pretenses. So the statute is not only 
not very beneficial, but it is also highly penal and it 
should therefore be strictly coustrued. Where there- 
fore in a bond given to said firm, which used the 
“®& Co.,” the names of the actual partners were 
stated, and it was known toall the obligors that they 
alone constituted the firm, heid, that the case was 
not within the purpose or intent of the statute, and 
that the use of the fictitious designation was not a de- 
fense to an action upon the bond. It isa rule peculi- 
arly applicable to the construction of penal statutes, 
that a thing within the letter of a_ statute 
is not within the statute unless within the 
intention thereof; and so too in the construc- 
tion of remedial statutes, it is generally held that 
athing within the intention is within the statute 
though not within the letter; and these rules have 
many illustrations in the books. People v. Utica Ins. 
Co., 15 Johns. 358, 380; Holmes v. Carley, 31 N. Y. 289. 
It is said in an old case (Eyston vy. Studd, 2 Plow. 465), 
**it is not the words of the law, but the internal sense 
of it that makes the law, and our law, like all others, 
consists of two parts, viz., of body and soul; the letter 
of the law is the body of the law, and the sense and 
reason of the law isthe soul of the law.” ‘‘ Quia ratio 
legis est anima legis.” Gay v. Siebold. Opinion by 
Earl, J. (See 60 How. Pr. 163; 83 N. Y. 74.) 

[Decided Dec. 2, 1884.] 


EVIDENCE—EXPERTS—HYPOTHETICAL QUESTIONS— 
CREDIBILITY OF WITNESS.—Hypothetical questions are 
allowed to be put to experts; but the hypothesis upon 
which they are examined must be based upon facts ad- 
rmoitted or established by the evidence, or which if con- 
troverted the jury might legitimately find on weigh- 
ing the evidence. Purely imaginary or abstract ques- 
tions, assuming facts on theories for which there is no 
foundation in the evidence, are not admissible as mat- 
ter of right. On cross-examination, such abstract or 
theoretical questions, not founded upon the facts of 
the case on trial, may be put, for the purpose of test- 
ing the knowledge and information of the witness, as 
to the subject upon which he has been examined, and 
his competency to give the opinion which he may have 
pronounced on his direct examination. But the al- 
lowance of such questions, like other collateral in- 
quiries touching only the credibility of the witness, 
rests in the discretion of the court, and when the dis- 
cretion is fairly exercised, it is not error to exclude 
them. Dilleber v. Home Life Ins. Co., 87 N. Y. 79-88; 
La Beau v. People, 34 id. 223. Were the rule other- 
wise, there would be no limit to the cross-examination 
of a witness called as an expert. It could be protracted 
as long as the fertility of the imagination of the exam- 
ining counsel might enable him to suppose cases, and 
the mental and physical powers of endurance of the 
witness would permit him to frameanswers. People v. 
Augsbury. Opinion by Rapallo, J. 

[Decided Dec. 16, 1884.] 


———_¢—_____ 


WISCONSIN SUPREME COURT ABSTRACT. 

CARRIER—LIVE-STOCK—DELAY IN SHIPMENT—DAM- 
AGES.—Whether a railway company is under the same 
obligations to furnish cars for, and receive, safely carry 











and stow live-stock as other ordinary inanimate 
freight, is a question upon which much has been writ- 
ten, and some diversity of opinion has been expressed. 
It isnot necessary here to analyze the adjudged cases, 
nor indicate the weight of reason or authority. Betts 
v. Farmers’ L. & T. Co., 21 Wis. 81, was an action for 
injuries caused by the carrier’s negligence in carrying 
the plaintiff's cattle in acar with defective and imper- 
fectly fastened doors, which were thrown open by the 
motion of the cars so that the cattle escaped. The cat- 
tle were shipped under a special contract, which, 
among other things, provided that the company should 
“not be liable for loss in jumping from the cars.’’ In 
that case, Dixon, C. J., giving the opinion of the court, 
said: ‘‘As to this species of property, we think it 
competent for the carrier to contract the owner shall 
assume all risk of damage or injury, from whatever 
cause, happening in the course of transportation.” 
See alsoC. & N. W. R. Co. v. Van Dresar, 22 Wis. 512; 
Morrison v. Phillips & Colby Constr. Co., 44 id. 405. 
This proposition seems to cover more ground than the 
point actually decided in that case, but the English 
cases cited by the learned chief justice seem to sustain 
the proposition. To them others may be added: Mc- 
Cance v. London & N. W. Ry. Co., 7 Hurl. & N. 477; 
Gannell v. Ford, 5 Law T. (N. 8.) 604; Robinson y. 
Great Western Ry. Co., 35 L. J. C. P. 123; Harrison vy. 
London, etc., Co.,2 Best & S. 122; Manchester v. 
Brown, 50 L. T. Rep. (N. 8.) 281. But there are cases 
even in England which seem to hold a contrary doc- 
trine. McManus v. Lancashire, etc., Co., 4 Hurl. & 
N. 327; Allday v. Great Western Ry. Co., 5 Best & S. 
903; Gregory v. West Midland Ry. Co., 2 Hurl. & C. 
Exch. 944; Rooth v. Northeastern Ry. Co., L. R., 2 
Exch. 173; Doolan v. Directors, L. R., 2 App. Cas. 792; 
Moore v. Great S. & W. Ry. Co., 10 Ir. Com. 
Law, 65. Just how far the cases cited were controlled 
by the presence or absence of local statutes it is not 
necessary here to determine. 1t is well settled that a 
carrier of ordinary inanimate freight cannot by any 
agreement, however plain and explicit, wholly relieve 
itself from all liability whatsoever resulting from its 
own negligence. Black v. Goodrich Transp. Co., 55 
Wis. 319. Just the extent that a carrier of such inani- 
mate freight may by express contract exempt itself 
from liability for its own negligence need not here be 
determined. Certainly there is a broad distinction 
between the risks incident to the carriage of such or- 
dinary inanimate freight, and that of live animals 
having instincts, habits, propensities, wants, necessi- 
ties and powers of locomotion. Requisite care in case 
of the transportation of such live-stock therefore neces- 
sarily implies food and water periodically, and at 
times especial care and shelter outside the vehicle of 
carriage. All these things would require help, appli- 
ances, conveniences and extra arrangements not re- 
quisite in the case of ordinary inanimate freight, 
which a carrier might be unable or unwilling to fur- 
nish, and yet if furnished by the Owner of such live- 
stock, and the risk incident to them assumed by such 
owner, the carrier might be able and willing to under- 
take such transportation. And yet, with all reasona- 
ble care, it would be impossible to secure at all times 
absolute safety in the transportation of such live ani- 
mals. This broad distinction between that class of 
freightage and ordinary inanimate freight has fre- 
quently been observed by the courts. Blower v. Great 
Western Ry. Co., L. R., 7 C. P. 655; Shir. Lead. Cas., 
No. 22, p. 50; Clarke v. Rochester, etc., Ry. Co., 14 N. 
Y. 570; Penn v. Buffalo, etc., Ry. Co., 49 id. 204; Cra- 
gin v. New York Central Ry. Co., 51 id. 61; Holsapple 
v. Rome, Wat. & Ogd. R. Co., 3 Am. & Eng. Ry. Cas. 
487; Smith v. New Haven, etc., R. Co., 12 Allen, 531; 
Evans v. Fitchburgh R. Co., 111 Mass. 142; Michigan 
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8. & N. Ind. R. Co. v. McDonough, 21 Mich. 189; Lake 
Shore & Mich. So. R. Co. v. Perkins, 25 id. 329. There 
would certainly seem to be no good reason why a car- 
rier might not by express contract exempt itself from 
damage caused wholly, or perhaps in part, by the in- 
stincts, habits, propensities, wants, necessities, vices, 
orlocomotion of such animals. As to injury from 
such causes the common-law liability and obligation do 
not seem to attach; certainly not with the same rigid- 
ity as they do to ordinary inanimate freight. Thus in 
alate case in Minnesota it is held that *‘ a railroad cor- 
poration which undertakes to transport live-stock for 
hire for such persons as chose to employ it, assumes 
the relation of acommon carrier, with such modifica- 
tions of the common-law liability of carriers as arise 
from the nature of theiranimals and their capacity for 
inflicting injury upon themselves and upon each 
other.”’ Moulton v. St. Paul, M. & M. Ry. Co.,12 Am. 
& Eng. Ry. Cas. 15. To these things may well be added 
other things incident to live-stock. As to the extent 
to which a carrier may limit its liability for injury 
caused by its own negligence see the valuable notes to 
Holsapple v. Rome, Wat. & Ogd. R. Co’, 3 Am. & Eng. 
Ry. Cas. 487, and Harrison v. Missouri Pac. Ry. Co., 7 
id. 3882; Peek v. North Staffordshire Ry. Co., 10 H. L. 
473; Shir. Lead. Cas., No. 23, p.51. Richardson v. Chi- 
cago, etc., R. Co. Opinion by Cassoday, J. 

[Decided Oct. 18, 1884.) 


EVIDENCE—PAROL TO SHOW LEASE IN FACT MORT- 
GAGE—MORTGAGE ON FUTURE CROP.—(1) A written 
contract, by the terms of which M. leases a farm to L. 
for one year, surrenders possession at once, and agrees 
to do all the work in raising a crop thereon, and to de- 
liver the whole of such crop to L., the latter agreeing 
to furnish allthe groceries needed by M., to furnish 
the seed, to sign a promissory note of even date with 
the contract for the sole benefit of M., and upon deliv- 
ery of the crop to give M. a receipt for $300 of present 
indebtedness of M. to L., is upon its face a lease, but 
may be shown by parol or other competent evidence 
to have been intended merely as a mortgage of the 
crop. It presents the well-settled proposition thata 
bill of sale of chattels, or an absolute deed or lease of 
teal estate, may be shown to have been given as a 
mortgage security by parol, or other competent evi- 
dence; and where the evidence satisfactorily shows 
that fact, then the conveyance, whatever its nature or 
form, will be treated as a mortgage; and the rights of 
the parties under such contract will be such, and only 
such, as they would have been had the writing on its 
face created the relation of mortgagor and mortgagee. 
The following are a few of the cases in this court 
which establish the proposition above stated: Plato v. 
Roe, i4 Wis. 453; Sweet v. Mitchell, 15 id. 641; Kent v. 
Lasley, 24 id. 654; Kent v. Agard, id. 378; Wilcox v. 
Bates, 26 id. 465; Dobbs v. Kellogg, 53 id. 448; S. C., 10 
N. W. Rep. 623; Brinkman v. Jones, 44 Wis. 498. (2) 
A mortgage of a crop thereafter to be raised is void as 
against a subsequent purchaser from the mortgagor, 
unless before such purchase the mortgagee took actual 
possession of the property. If the transaction between 
M. and L. was shown to bea mortgage security in fact 
then such mortgage would be absolutely void as to a 
subsequent mortgagee or vendee of M., for the reason 
that the property intended to be covered by the mort- 
gage was notin existence when the mortgage security 
Was given, unless there was evidence given showing 
that the respondent had taken the actual possession of 
the property intended to be mortgaged after it came 
into existence, and before it was mortgaged or sold to 
the appellant. Comstock v. Scales, 7 Wis. 159; Chy- 
noweth v. Tenney, 10 id. 397-407; Farmers’ L. & T. Co. 
v. Commercia! Bank, 11id. 207; Single v. Phelps, 20 id. 





399; Mowry v. White, 21 id. 417; Hunter v. Bosworth, 
43 id. 583; Farmers’ L. & T. Co. v. Fisher, 17 id. 114; 
Farmers’ L. &. T. Co. v. Cary, 13 id. 110. Lawson v. 
Moffatt. Opinion by Taylor, J. 

[Decided Oct. 14, 1884.] 


MUNICIPAL CORPORATION—LEGISLATURE MAY DI- 
VIDE—APPORTIONMENT OF LIABILITIES—SERVICES BY 
ATTORNEY.—A county board exercising legislative 
powers in the vacation of atown may apportion the 
property and charge the liabilities of such town tothe 
towns to which its territory is annexed in such man- 
ner and proportion as may seem just. The doctrine 
that in the vacation of a town the Legislature has the 
power to apportion the property and charge the liabili- 
ties of the vacated town upon the town or towns to 
which the territory of the vacated town is annexed,in 
such manner and proportion as may seem just to the 
Legislature, seems to be well established by authority. 
Thompson v. Abbott, 61 Mo. 176,177; Borough of Dun- 
more’s Appeal, 52 Penn. St. 374; City of Olney v. Har- 
vey, 50 Ill. 453; Morgan v. City and Town of Beloit, 7 
Wall. 613-617. The general power of the Legislature 
to apportion the property and the liabilities of a va- 
cated town among the towns to which its territory is 
attached, is recognized by this court in the case of 
Town of Depere v. Town of Bellevue, 31 Wis. 120-125; 
Goodhue v. Beloit, 21 id. 636; and Supervisors of La 
Pointe v. O'Malley, 47 id. 332; S. C., 2N. W. Rep. 632; 
Butternut v. O’Malley, 50 Wis. 333; 8. C., 7 N. W. Rep. 
248. This court held in La Pointe v. O’Malley, supra, 
that the county board of supervisors had all the powers 
of the Legislature in regard to the vacation of towns 
and the annexation of the territory to other towns, 
aud in such case could distribute the property of the 
vacated town to the towus to which the territory of 
the vacated town was attached, in such manner as the 
board deemed best for the public interest. An attor- 
ney rendered services to the town of L. in prosecuting 
an action against the town of A. under a contract pro- 
viding that if $10,000 was recovered, or if the action 
was discontinued by the town he should receive 
$5,000. While that action was pending on an appeal, 
the county board vacated the town of L. and annexed 
a part of its territory to said town of A., making the 
latter the successor of the town of L. so far as said ac- 
tion was concerned. After the decision of the appeal 
which established the right of the town of L. to re- 
cover $10,000, the town of A. obtained an order dis- 
missing the action. Held, that said attorney might 
recover for his services from the town of A. The or- 
dinance vacating the town of L. provided that the 
amount justly due for such services should be deter- 
mined by a referee named, but the town of A. refused 
to consent to its being so determined, when the attor- 
ney proposed to submit the question to the referee. 
Held, that the attorney might recover the amount due 
under the original contract with the town of L. 
Knight v. Town of Ashland. Opinion by Taylor, J. 
[See 11 Am. Rep. 602; 21 Eng. Rep. 268.] 

(Decided Oct. 14, 1884.] 


—_———__¢___— 


UNITED STATES SUPREME COURT AB- 
STRACT.* 


WILL—EXECUTORY DEVISE—DYING WITHOUT ISSUE. 
—A testator devised to E., daughter of his son N.,a 
parcel of land in fee, provided that should E. die in 
her minority, and without lawful issue then living, 
the land should revert and become a part of the resi- 
due of his estate; devised other land to his son W. for 
life, and to J., son of W., in fee, witha like proviso; 





*Appearing in 5 Supreme Court Reporter. 
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gave to his widow certain real and personal property 
for life; and devised the residue of his estate to his 
executors, and directed that the income be suffered to 
accumulate until his eldest grandchild then living 
should attain the age of 21 years, or until the decease 
of his son W., whichever should first occur, and then 
the whole to be equally divided among all his grand- 
children then living, and in making such division the 
amount of the devises to J. and to E., according to an 
estimate of their present value, to be made by three 
appraisers, to be charged to them as part of their re- 
spective shares. Held, that the estate of E. in the 
land specifically devised to her was divested by her 
dying under age and without issue, though after the 
deaths of testator and of W. Whena devise is made 
to one person in fee, and ‘in case of his death” to an- 
other in fee, the absurdity of speaking of the one 
event, which is sure to occur to all living, as uncertain 
and contingent, has led the courts to interpret the de- 
vise over as referring only to death in the testator’s 
life-time. 2Jarm. Wills, ch. 48; Briggs v. Shaw, 9 
Allen, 516; Lord Cairns in O’ Mahoney v. Burdett, L. 
R., 7 H. L. 388, 395. But when the death of the first 
taker is coupled with other circumstances which may 
or may not ever take place, as, for instance, death un- 
der age or without children, the devise over, unless 
controlled by other provisions of the will, takes effect, 
according to the ordinary and literal meaning of the 
words, upon death, under the circumstances indicated 
at any time, whether before or after the death of the 
testator. O'Mahoney v. Burdett, supra; 2 Jarm. 
Wills, ch. 49. We find nothing in this will to take the 
case out of the general rule, or to support the argu- 
ment of the plaintiff in errorthat the testator intended 
thet the devise over should not take effect if Eliza Ann 
survived him, or at least, if she survived his son Wil- 
liam. The phrase in the specific devise that in the 
prescribed contingency the land shall *‘ revert and be- 
come part of the residue,”’ is quite as consistent with 
the happening of the contingency after the estate has 
once vested in the devisee, as with its happening in 
the testator’s |life-time, and before any estate has 
vested in her. Britton v. Thornton. Opinion by 
Gray, J. 

(Decided Dec. 15, 1884.] 


CONSTITUTIONAL LAW—ACT OF AUG. 3, 1882—REGU- 
LATION OF COMMERCE—CHINESE IMMIGRATION.—The 
act of Congress of Aug. 3, 1882, ‘“‘to regulate immigra- 
tion,’’ which imposes upon the owners of steam or sail- 
ing vessels who shall bring passengers from a foreign 
port into a port of the United States a duty of fifty 
cents for every such passenger not a citizen of this 
country, isa valid exercise of the power to regulate 
commerce with foreign nations. We are clearly of 
opinion that in the exercise of its power to regulate 
immigration, and inthe very act of exercising that 
power, it was competent for Congress to impose this 
contribution on the ship-owner engaged in that busi- 
ness. Another objection to the validity of this act of 
Congress is that it violates provisions contained in nu- 
merous treaties of our government with friendly na- 
tions. And several of the articles of these treaties are 
annexed to the careful brief of counsel. We are not 
satisfied that this act of Congress violates any of these 
treaties on any just construction of them. Though 
laws similar to this have long been enforced by the 
State of New York inthe great metropolis of foreign 
trade, where four-fifths of these passengers have been 
landed, no complaint has been made by any foreign 
nation to ours of the violation of treaty obligations by 
the enforcement of those laws. But wedo not place 
the defense of the act of Congress against this objec- 
tion upon that suggestion. We are of opinion, that so 
far as the provisions in that act may be found to be in 





conflict with any treaty with a foreign nation, they 
must prevail in all the judicial courts of this country, 
We had supposed that the question here raised was set 
at rest in this court by the decision in the case of the 
Cherokee Tobacco, 11 Wall. 616. It is true, as sug- 
gested by counsel, that three judges of the court did 
not sit in the case, and two others dissented. But six 
judges took part in the decision, and the two who dis- 
sented placed that dissent upon the ground that Con- 
gress did not intend that the tax on tobacco should ex- 
tend to the Cherokee tribe. They referred to the ex- 
istence of the treaty which would be violated if the 
statute was so construed as persuasive against such a 
construction, but they nowhere intimated that if the 
statute was correctly construed by the court, it was 
void because it conflicted with the treaty, which they 
would have done if they had held that view. On the 
point now in controversy it was therefore the opinion 
of all the judges who heard thecase. See U.S. v. Me 
Bratney, 104 U. S. 621-623. The precise question in- 
volved here, namely, a supposed conflict between an 
act of Congress imposing a customs duty, and a treaty 
with Russia on that subject, in force when the act was 
passed, came before the Circuit Court for the District 
of Massachusetts in 1855. It received the considera- 
tion of that eminent jurist, Mr. Justice Curtis, of this 
court, who in avery learned opinion exhausted the 
sources of argument on the subject, holding that if 
there were such conflict the act of Congress must pre- 
vail in a judicialforum. Taylor v. Morton, 2 Curt. ©. 
C. 454. And Mr. Justice Field, ina very recent case in 
the Ninth Circuit, that of Jn re Ah Lung, on a writ of 
habeas corpus, has delivered an opinion sustaining the 
same doctrine in reference to a statute regulating the 
immigration of Chinamen into this country. 18 Fed. 
Rep. 28. In the Clinton Bridge case, Woolw. 156, the 
writer of this opinion expressed the same views as did 
Judge Woodruff, on full consideration, in Ropes v. 
Clinch, 8 Blatchf. 304, and Judge Wallace, in the same 
Circuit, in Bartram v. Robertson, 15 Fed. Rep. 212. It 
it very difficult to understand how any different doc- 
trine can be sustained. A treaty is primarily a com- 
pact between independent nations. It depends for the 
enforcement of its provisions on the interest and the 
honor of the governments which are parties to it. If 
these fail, its infraction becomes the subject of inter- 
national negotiations and reclamations, so far as the 
injured party choses to seek redress, which may in the 
end be enforced by actual war. It is obvious that 
with all this the judicial courts have nothing to do, 
and can give no redress. But atreaty may also con- 
tain provisions which confer certain rights upon the 
citizens or subjects of one of the nations residing in the 
territorial limits of the other, which partake of the na- 
ture of municipal law, and which are capable of en- 
forcement as between private parties in the courts of 
the country. Anillustration of this character is found 
in treaties, which regulate the mutual rights of citi- 
zens and subjects of the contracting nations in regard 
to rights of property by descent or inheritance when 
the individuals concerned are aliens. The Constitu- 
tion of the United States places such provisions as 
these in the same category as other laws of Congress 
by its declaration that ‘‘ this Constitution and the laws 
made in pursuance thereof, and ail treaties made, or 
which shall be made under authority of the United 
States, shall be the supreme law of the land.” A 
treaty then is a law of the land asanact of Congress 
is, whenever its provisions prescribe a rule by which 
the rights of the private citizen or subject may be de- 
termined. And when such rights are ofa nature to be 
enforced in a court of justice, that court resorts to the 
treaty for a rule of decision for the case before it as it 
would to astatute. But even in this aspect of the 
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case there is nothing in this law which makes it irre- 
pealable or unchangeable. The Constitution gives it 
no superiority over an act of Congress in this respect, 
which may be repealed or modified by an act of a later 
date. Nor is there any thing in its essential character 
or in the branches of the governmeut by which the 
treaty is made, which gives it this superior sanctity. 
A treaty is made by the president and the Senate. 
Statutes are made by the president, the Senate and 
the House of Representatives. The addition of the 
latter body to the other two in making a law certainly 
does not render it less entitled to respect in the mat- 
ter of its repeal Or modification than a treaty made by 
theother two. Ifthere be any difference in this re- 
gard it would seem to be in favor of an act in which all 
three of the bodies participate. And such is in fact 
the case in a declaration of war, which must be made 
by Congress, and which, when made, usually suspends 
or destroys existing treaties between the nations thus 
at war. In short, we are of opinion that so far as a 
treaty made by the United States with any foreign na- 
tion can become the subject of judicial cognizance in 
the courts of this country, it is subject to such acts as 
Congress may pass for its enforcement, modification, 
orrepeal. Edye v. Robertson. Opinion by Miller, J. 
[Decided Dee. 8, 1884.] 


PRACTICE—WAIVER OF JURY—STIPULATION—REV. 
Srat., § 649—SraTe pDeEcis1ons.— (1) By the act of 
March 3, 1865, ch. 86, § 4, re-enacted in the Revised 
Statutes, it is provided that issues of fact in civil cases 
may be tried and determined by the Circuit Court 
without the intervention of a jury, whenever the par- 
ties, or their attorneys of record, file a stipulation in 
writing with the clerk of the court waiving a jury; 
that the finding of the court upon the facts shall have 
the same effect as the verdict of a jury; and that its 
rulings in the progress of the trial, when excepted to 
at the time, and presented by bill of exceptions, may 
be reviewed by this court upon error or appeal. 13St. 
501; Rev. Stat., §§ 649, 700. Before the passage of this 
statute it had been settled by repeated decisions that 
in any action at law at which the parties waived a 
trial by jury and submitted the facts to the determina- 
tion of the Circuit Court upon the evidence, its judg- 
ment was valid; but that this court had no authority 
to revise its opinion upon the admission or rejection 
of testimony, or upon any other question of law grow- 
ing out of the evidence, and therefore when no other 
error appeared on the record, must affirm the judg- 
ment. Guild v. Frontin, 18 How. 135; Kelsey vy. 
Forsyth, 21 id. 85; Campbell v. Boyreau, id. 223. The 
reasou for this, as stated by Chief Justice Taney in 
Campbell v. Boyreau was that ‘‘ by the established and 
familiar rulesand principles which govern common- 
law proceedings no question of law can be reviewed 
and re-examined in an appellate court upon a writ of 
error (except only where it arises upon the process, 
pleadings or judgment iu the cause), unless the facts 
are found by a jury, by a general or special verdict, 
or are admitted by the parties upon a case stated in 
the nature of a special verdict, stating the facts and 
referring the questions of law to the court.’”’ 21 How. 
226. Even in actions duly referred by rule of court to 
an arbitrator, only rulings and decisions in matter of 
law after the return of the award were reviewable, 
Thornton v. Carson, 7 Cranch, 596, 601; Alexandria 
Canal Co. v. Swann, 5 How. 83; York & C. R. Co. v. 
Myers, 18 id. 246; Heckers v. Fowler, 2 Wall. 123. 
Since the passage of this statute it is equally well set- 
tled by a series of decisions that this court cannot con- 
sider the correctness of rulings at thetrial of an action 
by the Circuit Court without a jury, unless the record 
shows such a waiver of a jury as the statute requires, 
by stipulation or in writing, signed by the parties or 





their attorneys, and filed with the clerk. Flanders v. 
Tweed, 9 Wall. 425; Kearney v. Case, 12 id. 275; Gil- 
man vy. Illinois & M. T. Co., 91 U. S. 603, 614; Madison 
Co. v. Warren, 106 id. 622; Alexander Co. v. Kimball, 
id. 623. In Flanders v. Tweed Mr. Justice Nelson 
quoted the passage just cited from the opinion of 
Chief Justice Taney in Campbell v. Boyreau, and said 
that when atrial by jury had been waived, but there 
was no stipulation in writing, vo finding of the facts, 
and no question upon the pleadings, the judgment 
must, according to the course of proceeding in pre- 
vious cases, be affirmed, unless under very special cir- 
cumstances this court otherwise ordered. 9 Wall. 
429, 431. The most appropriate evidence of a com- 
pliance with the statute is a copy of the stipulation in 
writing filed with the clerk. But the existence of the 
condition upon which a review is allowed is sufficiently 
shown by a statement, in the finding of facts by the 
court, or in the bill of exceptions, or in the record of 
the judgment entry, that such a stipulation was made 
in writing. Kearney v. Case, 12 Wall. 283, 284; Dick. 
inson v. Planters’ Bank, 16 id. 250. So it has been 
held that a written consent of the parties, aftera trial 
by jury has begun, to withdrawa juror and refer the 
case to a referee, in accordance with a statute of the 
State authorizing this course, is asufficient stipulation 
in writing waiving a jury; and that when the court 
has authority to refer a case upon consent in writing 
only, an order expressed to be made ‘*“‘ by consent of 
parties,’’ that the case be referred, necessarily implies 
that such consent was in writing. Boogher v. Insur- 
ance Co., 103 U. 8. 90. See also U. 8. v. Harris, 106 id. 
629, 634, 635. And since the statute, as before, a judg- 
ment upon an agreed statement of facts or case stated, 
signed by the parties or their counsel, and entered of 
record, leaving no question of fact,to be tried, and pre- 
senting nothing but a question of law, may be reviewed 
onerror. Supervisors v.. Kennicott, 103 U. S. 554; U. 
S. v. Eliason, 16 Pet. 291; Burr v. Des Moines Co., 1 
Wall. 99; Campbell v. Boyreau, supra. The record 
before us contains nothing to show that there was any 
stipulation in writing waiving a jury. The Circuit 
Court had authority to try and determine the case, 
whether the waiver was written or oral. In the find- 
ing of facts aud in the judgment there is no statement 
upon the subject. (2) By the{common law indeeda 
general verdict and judgment upon several counts in 
a civil action must be reversed on writ or error, if only 
one of the counts was bad. But Lord Mansfield “ ex- 
ceedingly lamented that ever so inconvenient and ill- 
founded a rule should have been‘established,”’ and ad- 
ded, ‘‘ what makes this rule appear more absurd is that 
it doesnot hold in the case of criminal prosecutions.” 
Grant v. Astle, 2 Doug. 722, 730; Snyder v. U.S., 112 
U.S. 216. In Illinois it has been changed by statute, 
providing that whenever an entire verdict shall be given 
on several counts, the same shall not be set aside or 
reversed on the ground of any defective count, if one 
or more of the counts in the declaration shall be suffi- 
cient to sustain the verdict.” Ill. Rev. Stat., 1874, ch. 
110, §58. That statute governs proceedings in cases 
tried in the Federal courts within that State. Rev. 
Stat., § 914; Townsend v. Jemison, 7 How. 706, 722; 
Sawin v. Kenny, 93 U. 8. 289. And the rule thereby 
established must be applied to judgments lawfully 
rendered without a verdict. Bond v. Dustin. Opin- 
ion by Gray, J. 

[Decided Dec. 22, 1884.] 


TAXATION—EXEMPTION OF RAILROAD—PERSONAL 
PRIVILEGE.— Where a State Legislature authorizes the 
formation ofa railroad company to be a body corpo- 
rate for certain purposes, and provides by its charter 
that it shall be exempt from taxation for a certain pe- 
riod of time from and after its completion, the ex- 
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emption from taxation is a personal privilege of th® 
very corporation specifically referred to, and ceases 
with it, unless the express and clear intention of tne 
law requires the exemption to pass as a continuing 
franchise to a successor. Oliver v. Memphis, etc., 30 
Ark. 128. The franchise of becoming and being a cor- 
poration, in its nature, is incommunicable by the act 
of the parties, and incapable of passing by assignment. 
“The franchise to be a corporation,”’ said Hoar, J., in 
Com. v. Smith, 10 Allen, 448-455, ‘‘ clearly cannot be 
transferred by any corporate body of its own will. 
Such a franchise is not, iu its own nature, transmissi- 
ble.”” In Hall v. Sullivan R. Co., 21 L. R. 138; 2 Red. 
Am. R. Cas. 621, 1 Brunner Col. Cas. 613, Mr. Justice 
Curtis said: ‘The franchise to be a corporation is 
therefore not a subject of sale and transfer, unless the 
law, by some positive provision, has made it so, and 
pointed out the modes in which such sale and transfer 
may be effected.”” See also State v. Sherman, 22 Ohio 
St. 411-428. Railrvuad Co. v. Georgia, 98 U. S. 359. 
Memphis, etc., v. Berry. Opinion by Matthews, J. 
[Decided Dec. 22, 1884.] 


FRAUD—PARTY GUILTY OF, NOT ENTITLED TO RE- 
LIEF.—The keeping of his mother’s railroad bonds by 
ason under suspicious circumstances, which warrant 
the inference of fraudulent intent on the part of both 
and the father, will defeat the efforts of the wife to 
regain by action such bonds from athird party with 
whom they have been hypothecated by a brother of 
the husband who occupies an office with him and the 
son. Matthews v. Warner. Opinion by Miller, J. 
[Decided Dec. 22, 1884.] 


EMINENT DOMAIN — COMPENSATION — COURT OF 
CLAIMS — WAIVER OF FORMAL PROCEEDINGS. — (1) 
Where property to which the United States asserts no 
title is taken by their officers or agents, pursuant to an 
act of Congress, as private property, for the public use, 
the government is underan implied obligation to make 
just compensation to the owner. (2) Such an implica- 
tion being consistent with the constitutional duty of 
the government, as well as with common justice, the 
owner’s claim for compensation is one arising out of 
implied contract, within the meaning of the statute 
defining the jurisdiction of the Court of Claims, al- 
though there have been no formal proceedings for the 
condemnation of the property to public use. (3) The 
owner may waive any objection he might be entitled 
to make, based upon the want of such formal proceed- 
ings, and electing to regard the action of the govern- 
ment as a taking under itssovereign right of eminent 
domain, may demand just compensation for the prop- 
erty. Kohl v. United States, 91 U.S. 374; Langford 
v. U. S., 101 id. 341, distinguished. United States v. 
Great Falls Manufacturing Company. Opinion by Har- 
lan, J. 

[Decided Dec. 22, 1884.] 


—_—.___—. 


CRIMINAL LAW. 
' EVIDENCE—LETTERS—EPILEPTIC FITS ACCOUNTING 
FOR CONTRADICTORY STATEMENTS.—(1) On the trial 
of J. G. on a charge of larceny, the State offered in 
evidence a letter purporting to have been written by 
the accused. As a foundation for its introduction, 
the State proved that it had been received by the per- 
son to whom it was addressed, from M. K., who was 
proven to be engaged to the accused; and then called 
M. K. as a witnees, and asked her the question, ‘‘ who 
wrote that letter?’ to which she replied, ‘J. G., I 
told you that before.’’ The witness being then asked 
on cross-examination whether she knew the letter was 
in G.’s hand-writing, replied, ‘‘ It looks like G.’s band- 








writing, but 1 would not swear to his hand-writing 
unless I saw him write.”” The cross-examination was 
not pressed further, but upon the said answer of the 
witness the prisoner objected to the admissibility of 
the letter. Held, that the letter was admissible in 
evidence. (2) The prisoner offered to prove by his 
mother, and other witnesses, that for about three 
years prior to the alleged offense, and since he had 
been in jail, he had been subject to fits, which he prof- 
fered to show were epileptic, and that they had weak- 
ened his mind, and which would tend to account for 
contradictory statements made by him about the pos- 
session of the money when he was arrested; but upon 
objection the court below rejected the evidence, un- 
less the prisoner would assure the court that he would 
follow it up by proof to show that such fits rendered 
him irresponsible for his acts. This assurance the 
prisoner declined to give, and the proffered evidence 
was consequently rejected. On appeal it was held that 
the evidence was properly rejected, being well calcu- 
lated to mislead the jury. Maryland Ct. of Appeals, 
Apr., 1884. Gross v. State. Opinion by Alvey, C. J. 
(62 Md.) [ (1) See 28 Eng. Rep. 633.] 


EVIDENCE—DYING DECLARATIONS.—(1) To be ad- 
missible in evidence, dying declarations must relate 
to the identification of the prisoner or the deceased, 
or to the act of killing or to the circumstances attend- 
ing the act and forming part of the res gestce. Hence 
where the declaration was: ‘‘I believed he (defeud- 
ant) was going after his pistol when he went into the 
house * * * [ had seen him at the house with a pistol 
before,” held, that this ought to have been excluded. 
State v. Draper, 65 Mo. 335; Collins v. Com., 12 Bush, 
271; State v. Wood, 53 Vt. 560; Whart. Crim. Ev., § 
278; 1 Greenl. Ev. (14th ed.) 210, note; id., § 159. (2) 
Dying declarations are in the nature secondary evi- 
dence, and are so regarded in the law. It is therefore 
error to instruct ajury to give them the same weight 
they would if the declarant had testified before them. 
State v. McCanon, 51 Mo. 160; Walker v. State, 37 Tex. 
365; Lambeth v. State, 23 Miss. 358; Whart. Crim. Ev., 
§ 276; Roscoe Crim. Ev. 36; 1 Greenl. Ev., § 162; dis- 
approving; id. 157; and State v. Green, 13 Mo. 382. 
State v. Vansant. Opinion by Hough, C. J. (80 
Mo.) 


MURDER — EVIDENCE — PREVIOUS ASSAULTS.— On 
the trial of a husband for the murder of his 
wife by acts of personal violence, evidence of pre- 
vious ill treatment of or assaults upon his wife by the 
accused, is admissible to show the state of feeling be- 
tween them. In State v. Watkins, 9 Coun. 47, the 
public prosecutor,on the trial of an indictment for the 
murder of defendant’s wife, in the absence of direct 
evidence of the alleged murder, offered, with other 
presumptive evidence, testimony to prove that for 
some months before and down to the time of the al- 
leged murder an adulterous intercourse subsisted be- 
tween the defendant and Mrs. B. It was held that 
such testimony was admissible. Chief Justice Hos- 
mer, inthe opinion, says: ‘‘It is a prominent fact in 
the case that the deceased was the wife of the pris- 
oner. The presumption thence arising, that she was 
not killed by her husband, or that it was not of mal- 
ice aforethought, was powerful. The relation of hus- 
band and wife clearly implies a strong partiality on 
the part of the husband toward his wife, and the most 
ardent desire to protect her and to render her happy- 
As a man will consult his own preservation and 
pursue his own interest, so as a general truth, he will 
equally regard the protection and interest of his 
wife.” Page 52. There are other authorities which 
sustain the admission of such testimony for the pur- 
pose of showing the state of feeling on the part of the 
defendant toward the “deceased. People v. Bemis, 16 
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N. W. Rep. 794; State v. Moelchen, 53 Iowa, 310; S. 
C., 5N. W. Rep. 186; People v. Williams, 3 Park. Crim. 
R. 84; McCann v. People, id. 272; State v. Green, 35 
Conn. 203; Sayres v. Com. 88 Penn. St. 291. It is true 
in these cases the question of motive or intent was 
material, and so itis here, for under the information 
the defendant might have been convicted of murder 
in the second degree if the proof had warranted it. 
* Considerable latitude is allowed on the question of 
motive. Justin proportion to the depravity of the 
mind would amotive be trifling and insignificant 
which might prompt to the commission of a great 
crime.’’ People v. Hendrickson, 9 How. Pr. 165; 
Benedict v. State, 14 Wis. 424. The case of,Albricht v. 
State, 6 id. 74, is referred to on this point by defend- 
ant’s counsel, and requires a word of comment. That 
was an indictment for manslaughter in the third de- 
gree, it being alleged that the killing was in the heat of 
passion, without a design to effect death. It was held 
in that case to be error to admit evidence of facts 
tending to prove other assaults upon the deceased for 
the purpose of raising the inference that the defend- 
ant was guilty of the offense charged. But had the 
indictment been for murder in the second degree, as 
in the present case, then it is intimated in the opinion 
that evidence of bad treatment of the boy by the de- 
fendant would have been proper as bearing upon the 
question of malice or intent. Sup. Ct. Wis., Nov. 6, 
1884. Boyle v. State. Opinion by Cole, C. J. (21 N. 
W. Rep. 289.) [See 64 Ind. 473.] 


CORRESPONDENCE. 


A CORRECTION. 


Editor of the Albany Law Journal: 

In Camp v. Buxton, N. Y. Sup. Ct., Gen. Term, First 
Dept., decided Jan. 9, 1885, reported in vol. 20, p. 479, 
N. Y. Week. Dig., March 20, 1885, an assignee named 
in ageneral assignment for the benefit of creditors 
took possession of the assigned property, notwith- 
standing certain defects in the notarial certificates of 
acknowledgment. Subsequently, andafter the death 
of the assignor, certificates in due form were made and 
signed by the notary, and the assignment was again 
recorded. 

It was claimed in behalf of respondent, that ‘* the de- 
fects in the certificates of acknowledgment could not 
be cured after the death of the assignor, and that the 
assignment could not be recorded, and being neither 
acknowledged nor recorded, it was absolutely void.” 

The court is reported as having held ‘‘ that after the 
form of the acknowledgment was made to correspond 
with the fact and conform to the statute, the assign- 
ment became valid, and from the time of its record con- 
ferred upon the assiguee all power which such an in- 
strumeut grants.”’ 

The language italicised is likely to mislead. In June 
Term, 1884, the Court of Appeals held that an assign- 
ment takes effect from the time of its delivery, and that 
all else required may be done afterward, and if any of 
the other requirements are omitted the assignment is 
not thereby rendered void. Warner v. Jaffray, 96 
N. Y. 248, 252, 253. 


New York, March 25, 1885. 

“ ENJOIN.”’ 
Editor of the Albany Law Journal: 

I cannot but feel thatevery lawyer owes a duty to 
the only technical journal of his profession, published 
weekly in the State, for it furnishes the sole general 
medium for the exchange of current legal thought. 

Your discussion of the technical use of the word 


RELWOF. 





“enjoin” in a sense quite opposed to its common 
meaning, induces me therefore to suggest that this 
usage is not peculiar to English-speaking peoples. The 
Romans thus used “emancipare.”” In one sense this 
word meant to enslave, but in the other it meant to 
Sree. 

Cicero, in the De Senectute says, C. xi,“ * * * 
senemini emanciputa est, * * * ” meaning if it has 
been enslaved to nobody, but in Gaius, L. 1, f. 132, the 
opposite use is frequent, ‘‘ mancipat pater filiwm 
aliciis.”’ On the third sale the son was emancipatus, 
or free from the patria potestas. 

In your discussion regarding our English word ‘‘en- 
join”’’ I do not notice that you sufficiently observe that 
the preposition which invariably follows this word is 
in reality an inflectional preposition; thus ‘ enjoin 
to’’ is affirmative, but ‘“‘enjoin from” is negative. 
This is common usage in all languages which are in- 
flected by separate words instead of by terminations 
or by prefixes. Iam not aware that this distinction 
suggested will meet the approval of the philologers 
who may say that in the affirmative phrase ‘enjoin to 
go,’”’ or “to do,” to is the mere infinitive sign, and not 
the preposition. But this is open to argument, and I 
insist upon the accuracy of my distinction. 

LEx. 

New York, March 23, 1885. 


NEW BOOKS AND NEW EDITIONS. 


Hoyvt’s STupiges IN CIVIL SERVICE. 


Studies in Civil Service of Appointment and Removal. By 
John W. Hoyt, LL. D., ex-governor of Wyoming. John 
W. Lovell & Co., New York. 1885. 

This cheap edition is evidently intended for general 
circulation. There is no such bad feature of our po- 
litical strife as the succession to public office whenever 
the dethronement of a great party takes place, and any 
discussion which illustrates this fact has a tendency to 
good. Civil service, indeed, may be well applied to 
our courts of judicature and to the executive of courts, 
the sheriff’s bureau, and we have no doubt some day 
that it will be so applied. At present, the sheriff's 
office, especially in the city of New York, is as bad as 
bad can be. Bailiffs never have been a very high order 
of society, but there is no reason why the basement 
of the court-house should be such an Augean stable as 
it now is. A little civil service in our legal adminis- 
tration would be desirable, and we welcome any dis- 
cussion upon the subject. 


CLARK’s MAN’s BIRTHRIGHT. 

*“ Man’s Birthright,” or the Higher Law of Property. By 
Edward H. G. Clark. G. P. Putnam’s Sons, New York 
and London. 1885. 

This little volume, issued with a timid note prefaced 
by the publishers, to the effect that it may suggest a 
remedy to the frightful theories of Henry George, de- 
serves more than a passing notice. But why the pub- 
lishers think the volume remedial, when it is simply 
Henry George pushed to the furthest extreme of en- 
durance, we cannot see. The author agrees with 
George that private property in land is false economy, 
but he goes further and thinks that all property should 
be so taxed that every fifty years it will come back to 
the people, its true owners. The key of the book is, 
that the taxing power—that worst function of gov- 
ernment—should be made the medium of a lawful re- 
distribution of property. 

The style of the author in stating his theories is 
more forcible than elegant, although it is the literary 
style of acultivated mind. We should not notice this 





280 


- THE ALBANY LAW JOURNAL. 








book did it not touch the great objective aim of all 
laws, private right, aud by private right we mean 
property, a “ burning question.” 

The theories in ** Man’s Birthright’ are not new, 
nay, they are better treated by men like the Belgian 
economist Laveleye, whose thoughtful utterances de- 
rive slender support from these ultra-rhapsodies of 
their American allies. No doubt there is a growing 
feeling that the world has not solved all the laws of 
property, and that in some respect the Roman institu- 
tion of Quiritarian,or as Laveleye calls it, private prop- 
erty has been pushed too far by the civilizations which 
have arisen on the ruins of the Latin Ceasars. What 
thinking man can deny that in those countries where 
no small land-holdings are possible, there is a crying 
evil to be speedily redressed? We agree that the Swiss 
Allmend, as Laveleye paints it, where there is an an- 
nual redistribution of agricultural land, is a picture of 
contentment hard to equal, and long before this book 
under review was written, its effect on the future of 
agricultural tenures was foreseen by more temperate 
men than the writer of ‘‘ Man’s Birthright.”” We con- 
fess that we should like to see larger holdings of com- 
mon lands in this country, and a better preservation 
of the public domain in the far West., for these are 
important checks on the proletariat of a populous na- 
tion. 

It is agreat mistake to take the investigations of Sir 
H. Maine and Laveleye as final. They are at best in 
the experimental stage of a new science, the science 
of comparative jurisprudence. Many of their theories 
must be ultimately modified by further research. 
Writers such as George and Clark welcome only that 
in the comparative jurists, which coincides with their 
conceptions of a state of nature, and they run riotin 
the deductive process. Will Mr. Clark show us any 
fact in the history of a civilized nation that points to 
the superiority of owning urban property in common? 
From the earliest times and even in primitive socie- 
ties the facts point to the absolute ownership of the 
home and home lot in the burg or vil or town. 
With regard to the agricultural lands of any State we 
confess to some doubtas to whether certain parts of 
these lands should not be kept public and annually re- 
distributed, as in the Swiss Allmend at the present 
day, and in this doubt we are in the company of the 
most illustrious thinkers of modern Europe. But to 
go farther than this and to concede that that which 
chiefly distinguishes modern civilization from barbar- 
ism, isa fundamental political error, seems to us as 
absurd as pronouncing the attraction of gravitation an 
error. 

That our political society is vulgar and plutocratic 
we concede; that corporate and political jobbery are 
rampant,we know, but that the political millennium is 
to come with any such vagaries as those suggested’ in 
melo-dramatic fashion by Mr. Clark we deny. 

Better government, better political theories, better 
laws, less favoritism to the rich corporation are in 
store for this America of our's, but they will not come 
by revolution, nor by the subversion of property— 
private property that which makes every one, the 
poorest as well the richest, monarch of his own. 

We have long advocated reform, reforms in law, re- 
strictions of the corporation nuisance, advancement 
in legal studies from the technical to the philosophi- 
cal standard. Weare in favor of our lawyers enter- 
ing upon a new era and deplore as much as any one 
the narrow, superstitious view of property entertained 
by most leading men of our profession, but we still 
think that Mr. Clark goes too far in his notions, and 
we propose to pin our faith to the more conservative 
views of such economists as Mill and de Laveleye, and 
not run riot with theories which contravene the ex- 





perience of over two thousand years of authentic his- 
tory. Mr. Clark’s book is not a strong book, though 
it is strongly written and shows adequately in small 
compass the theories of George and others of that ilk, 
It is very portentous, but at the end it cautions per- 
sons who think as the writer does from using explo- 
sives to enforce their theories, as if frightened at the 
awful possibilities of the power of the author's argu- 
ment. 

We should not be surprised if this book were widely 
read {because it contains elements of truth but 
of truth not stated with that dignity and phil- 
osophy of demeanor which is necessary to make a 
book a power for good, or a power for evil often- 
times. 


Taussia’s HistoRY OF THE TARIFF. 

The History of the Present Tariff from 1860 to 1883. By F. 
W. Taussig, Ph, D., instructor in Political Economy in 
Harvard University, etc. G. P. Putnam’s Sons, New 
York and London. 1885. 

Very different from ‘Man’s Birthright ’ is this little 
monograph, from the same publishers. It is a clear 
succinct history of the tariff of the United States, and 
as it arrays the facts which speak for themselves, the 
author has not seen fit to resort to needless argu- 
ment. 

Professor Lieber first made the meaning of “ insti- 
tutions’’ clear to the American reader. In his sense 
of the term, the tariff would bean organic institution, 
and of course susceptible of separate literary treat- 
ment. Dr. Taussig’s history is an application of this 
view tou given case. Itis a history of the tariff insti- 
tution of this country. We have no hesitation in pro- 
nouncing it a valuable history, and one which every 
legislator and politician should know before he com- 
mits himself to a position from which there may be no 
consistent retreat. It is astounding that the ig- 
norance of the science of government should be so 
wide-spread. The amount of accurate, adequate 
knowledge on any subject,relative to law or legislation 
is not large,and that which there is, can be widely dif- 
fused only by an array of facts and not by dogmatiz- 
ing. For thisreason Dr. Taussig’s history isa valu- 
able addition to our stock of economic knowledge. 


ABBOTT’s New YorK DiGEst, 1884. 


Mr. Austin Abbott’s Annual Digest of the reports 
and statutes of this State has become an indispensable 
aid to every lawyer. Wecan say of this, as we said of 
the last preceding annual, that it is as good as possible. 
It embraces 96th New York, and it digests nineteen 
volumes of reports. Published by George 8. Diossy, 
New York. 


+ --—- 


COURT OF APPEALS DECISIONS. 
THE following decisions were handed down Fri- 
day, March 27, 1885: 

Judgment affirmed—People, respondents, v. Charles 
H. Rugg, appellant.——Judgment affirmed with costs 
—In re Accounting of Francis A. Mason and others; 
Lydia Miller, appellant, v. Thomas McBlain, executor, 
etc., respondent; Catherine Lockwood, administra- 
trix, respondent, v. N. Y., L. E.& W. R. R.—Ap- 
peal dismissed— Town of Cherry Creek v. Phillip 
Becker, impleaded.——Order affirmed with costs—In 
re Accounting of C. A. Waldron, assignee, etc. The 
court adjourned to April 13th. 
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CURRENT TOPICS. 


LAWYER as President may be depended upon 
A to select a cabinet of lawyers. President 
Cleveland has disappointed no one in this respect, 
unless it may be the lawyers who expected to be 
called on as his advisers, and were not. Alli his 
cabinet but one, we believe, are lawyers. Mr. Bay- 
ard was once district attorney for Delaware. Mr. 
Endicott was for nine years a judge of the Supreme 
Judicial Court of Massachusetts. Mr. Whitney 
was a very active lawyer, and has been corporation 
counsel for the city of New York. Mr. Vilas was 
one of the most eminent lawyers of Wisconsin — a 
graduate of our Albany Law School, by the way. 
Mr. Lamar was once professor of law in the Univer- 
sity of Mississippi. Mr. Garland has long been 
recognized as one of the ablest lawyers in the na- 
tion. But when it comes to the question of mak- 
ing money, or taking care of money, the president 
very wisely concedes that lawyers are not the best 
counsellors, and so he puts the. treasury into the 
hands of a layman —an Albanian, by the way, of 
which we are duly proud. It must be admitted 
that the president has put plenty of brains into his 
cabinet, and the lawyers need not yet despair of 
their influence in national affairs. 


There is an ‘‘irrepressible conflict” between the 
pretense of ‘‘ stare decisis” and the actuality of ju- 
dicial legislation. The opponents of codification 
in one breath tell us that our law is all settled by 
judicial decisions, and in the next that the greatest 
merit of the common law is that it may so easily be 
made to suit circumstances — stretched or con- 
tracted, narrowed or widened — elephant-irunk 
fashion, made to launch a ship or pick up a pin. 
On this matter we call attention to the fuiiowing 
from the London Law Times: ‘‘ The following dic- 
tum of Mr. Justice Kay is deserving of more notice 
than it has so far received. In Re Chapple ; New- 
ton v. Chapman, 51 L. T. Rep. (N. 8.) 748, his lord- 
ship is reported to have said: ‘I always struggle 
against being bound by authority, unless the prin- 
ciple upon which the authority proceeds commends 
itself to my judgment.’ If this simple plan of 
treating previous decisions is followed by other 
judges, the ‘glorious uncertainty’ of the law will 
rapidly become such that law in its modern sense 
will tend to disappear, and a system of what may 
be called decision in accordance with the judge’s 
subjective view of natural equity wlll replace it. 
With all deference to the learned judge, we must 
protest against this theory that the authority of a 
decision depends on whether or no its principle ap- 
proves itself to any particular judge who has to ad- 
minister the law subsequently. If any unpaid 
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magistrate or county court judge had used similar 
phraseology, and the case with respect to which 
the remark had been made had come before the 
High Court, there would probably have been some 
expressions of disapproval from the court. Much 
of the law of England depends on cases, the princi- 
ples of which could not possibly find approval at 
the present day. Still more is founded on facts of 
medieval life, and factors in medieval thought that 
have long ago disappeared. Is some bold follower 
of anew school of case-rejecting judges to alter 
the law of primogeniture, because the feudal sys- 
tem has now disappeared? Or are we to have the 
doctrines ot ‘a double possibility,’ and the impossi- 
bility of the existence of ‘a use upon a use’ again 
doubted? Again we must say, as we have done be- 
fore in commenting ona recent decision of Mr. 
Justice Kay’s, we are not now quarrelling with his 
decision, which was on the construction of a will. 
You cannot always test a testator’s expressed inten- 
tion by considering how far his phraseology agrees 
with or differs from previous testators — ‘you can- 
not construe one man’s nonsense by another man’s 
nonsense.’ But these terribly unguarded dicta 
really require some observation.” 


A correspondent sends us the following scheme 
for the relief of our Court of Appeals: ‘‘ There 
shall be a Court of Appeals composed of a chief 
judge and nine associates, who shall be chosen by 
the electors of the State, and shall hold their offices 
for the term of fourteen years from and including 
the 1st day of January next after their election. 
The judges being in office at the time of the adop- 
tion of this amendment shall continue until the 
expiration of their respective terms, death, removal 
or disqualification, Upon the adoption of this 
amendment the Court of Appeals shall be divided 
into two parts; the chief judge and four associate 
judges constituting part I, Part II being com- 
posed of five associate judges designated by the 
chief judge. The presiding judge of part IT shall 
be the senior judge in respect of time of service 
among the associate judges. No less than four 
judges shall constitute a quorum in either part of 
the court, and a concurrence of three shall be nec- 
essary toa decision. The chief judge may order 
argument of any case to be heard and decided by 
all the judges of the court, in which case a concur- 
rence of seven shall be necessary to a decision. The 
additional judges provided for by this amendment 
shall be chosen as at present provided.” It seems to 
us that it would be much better to have more 
judges in each part — at less six orseven. The above 
might barely answer at present, but in a very few 
years it would prove inadequate, and it is best to 
provide ample means now for at least a generation. 


Mr. Thomas has introduced a_ bill in our Senate 
for the republication of the Session Laws from 1777 
to 1801 inclusive. We hope this will prevail. These 





laws have become exceedingly scarce. Mr. Moak, 
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who is the best possible authority, says there are 
not five complete sets in existence, and that he has 
vainly tried for twenty years to complete his own 
set. A few fires might destroy all there are. The 
design of the bill is to supply sets to all the legis- 
lative and judicial libraries of the State, and to 
furnish copies to any who may wish to purchase. 
Doubtless the sales would go far toward paying the 
expense. At all events the State ought to take 
immediate measures to perpetuate the records of its 
early laws. 





The Association of the Bar of the City of New 
York have reported a “Plan for improving the 
Methods of Legislation of this State,” by a commit- 
tee consisting of Messsrs. Simon Sterne, James M. 
Varnum, Theron G. Strong and George H. Yeaman. 
We infer that the germs of this plan may be found 
in Mr. Sterne’s excellent essay read before the 
American Bar Association last summer, and pub- 
lished in this journal. The committee say: ‘‘ Your 
committee respectfully recommend a constitutional 
amendment creating a Commission of Revision 
to be appointed by the Governor for the period of 
his own term of office, which shall consider all pub- 
lic legislation except supply bills. This consider- 
ation shall relate to the constitutionality of a bill, 
its effect upon existing statutes, its relation to and 
its effect upon the common law, whether the object 
of the bill can be secured under existing statutes, 
whether the language of the bill is apt for the pur- 
pose intended, whether its provisions are consistent 
with each other and with existing law, and to point 
out whatever incongruities there may be either in 
language or in the provisions themselves. The 
useful operation of the scheme here suggested as to 
public legislation would involve a material modifi- 
cation of the present system of standing legislative 
committees, a system rendering the annual contest 
for the speakership both arduous and demoralizing. 
Bills might be submitted to special committees, 
after being scrutinized by the Commission of Re- 
vision, but it would not be a committee selected 
in advance by the friends or opponents of the 
measure, nor its composition known in advance. 
* * * For all special and local lgws your com- 
mittee respectfully recommend a constitutional 
amendment, which shall provide that no local or 
special bill which involves the exercise of the right 
of eminent domain or the power of taxation shall 
be passed by the Legislature unless such bill, and a 
petition setting forth the necessity therefor, shall 
have been filed in the office of the secretary of State 
at some fixed period in advance of the legislative 
session, and its general purpose and effect adver- 
tised in such manner and for such time as the 
Legislature shall by a general law to govern its 
legislative procedure direct ; and that the Legislature 
shall not consider a special or local bill not of this 
character unless the same shall have been filed in 
the office of the secretary of State and notice of 
such filing given as shall be directed by the Legis- 








lature by a general law governing its procedure, so 
as to afford an opportunity for scrutiny and exam- 
ination before the bill comes before the Legislature, 
and to present objections thereto. The Legislature 
should by such a general law governing its pro- 
cedure provide a mode of hearing of all private and 
local bills by special committees; and all local and 
special bills affecting city, town, township or 
county interests, and all bills creating corporations 
or amending corporate powers, or involving the ex- 
ercise of the power of taxation, or of eminent do- 
main, should be treated as bills requiring formal 
investigation. It is a well known fact that all the 
expenses of the legislative sessions of parliament 
are defrayed by the payment of the fees which pro- 
moters of private bills are required to pay into 
chancery upon filing and hearing of their measures, 
It might be well for the Legislature in a general 
law to make provision that the promoters of private 
and local bills should pay a specific sum of money 
to the comptroller of the State of New York, for 
the necessary expenses incident to the examination 
and hearing of such bills.” We believe that some- 
thing of this sort must be done. In connection with 
this we call attention to Mr. Hopkins’ communica- 
tion in another column, 


As a letter in our issue of April 4th last, signed 
‘*Relwof,” treats of a question now in actual liti- 
gation in which Mr. Robert L. Fowler appears, it 
may be possibly attributed to his interest in the 
question, which would be unjust to Mr. Fowler, 
who is not afraid to say what he has to say openly, 
and in his own fashion. Hereafter we must request 
our correspondents to use somewhat less misleading 
noms de plume than family names spelled back- 
ward. 

sesincaieminiiniide 


NOTES OF CASES 


N Union National Bank v. Dersham, Pennsylvania 
Supreme Court, October, 1884, 15 Week. N. 
Cas. 540, A., a man of ordinary firmness, made a 
deposit in a bank, for which the cashier gave him a 
certificate of deposit, but neglected to append 
thereto the word “cashier ” after his name. Sub- 
sequently, after the cashier had resigned his posi- 
tion in the bank, he added the word ‘ cashier” to 
correct his former error. The certificate of deposit 
was then cashed by the bank. Afterward the bank 
called A.’s attention to the fact that the word 
‘*cashier’’ had been added to the certificate at a 
different time, and with different ink, accused him 
of making the alteration, said they would go to law 
and recover the amount paid him, and that they 
could prosecute him for forgery. A., then, to 
avoid litigation and to settle the dispute, gave the 
bank a note for seventy-five dollars, and paid it. 
Held, that he could not recover it. The court said: 
“ There is no evidence that the plaintiff is timid or 
feeble, or not possessed of ordinary firmness by rea- 
son of age or other cause. He did not believe they 
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could collect the money back, finally settled and 
gave the note to avoid a lawsuit, and he does not 
assert that his judgment was overcome, or that he 
gave the note through fear arising from a threat of 
criminal prosecution. As bearing upon the ques- 
tion of duress, his act of payment of the note is as 
potent as if no transfer had been made; he did not 
learn of the transfer till in the act of payment. He 
gave the note and paid it in settlement of a claim 
fora larger sum. The whole testimony, or that on 
the part of the plaintiff, did not warrant a finding of 
‘that degree of severity, either threatened and im- 
pending or actually inflicted, which is sufficient to 
overcome the mind and will of a person of ordinary 
firmness.’ There is no threatened exercise of power 
from which he needed immediate relief; if sued, he 
could defend. It may be conceded that the rule 
has become settled that any contract produced by 
actual intimidation is voidable, not only where the 
circumstances were sufficient to intimidate a man of 
ordinary firmness, but were sufficient to and did in- 
timidate the particular person because of his or her 
infirmity, though insufficient to intimidate one of 
ordinary firmness. The question of duress ought 
not to be submitted on a scintilla of evidence “ 


In Estate of Mueller, Pennsylvania Orphans’ Court, 
January, 1885, Pittsb. Leg. Journ., April 1, 1885, J. 
M. took out a policy of life insurance for the bene- 
fit of ‘‘his wife M.,” by whom he had children and 
with whom he continued to live as his wife until 
his death. Held, that M. had an insurable interest 
in A.’s life, notwithstanding he had a prior undi- 
vorced wife in life at his death. The court said: 
‘*The test of insurable interest is that the benefici- 
ary named in the policy has an interest in the con- 
tinuance of the life of the party insured; Stevens v. 
Warren, 101 Mass. 564. The principle is stated in 
different form in the Supreme Court of the Un- 
ited States (Conn. Mutual Life Ins. Co. v. Schaefer, 
94 U. 8. 460), thus: ‘Indeed it may be said gener- 
ally that any reasonable expectation of pecuniary 
benefit, or advantage from the continued life of 
another creates an insurable interest in such life.’ 
Thus ‘it is well settled that a man has an insurable 
interest in his own life, and in that of his wife and 
children; a woman in the life of her husband; and 
the creditor in the life of his debtor.’ Conn. 
Mutual Life Ins. Co. v. Schaefer, 94 U. 8. 460. 
The Supreme Court of Missouri in the case of 
McKee v. Phenix Ins. Co., 28 Mo. 388, applied the 
principle to the case of a divorced woman who had 
borne children during coverture to the insured; 
and the Supreme Court of Georgia in Equitable Life 
Ins. Co. v. Paterson, 41 Ga. 338, held that a woman 
who had married the insured with the knowledge 
that he had another wife then living undivorced 
had an insurable interest in his lifee * * * 
Judged by the reason of the principle, there can be 
no doubt that Maria Mueller had an insurable in- 
terest in the life of John Mueller, when the policy 
was taken out for her benefit. She had married 





him in good faith, had borne him children, had kept 
his house, had aided him in business and helped 
him accumulate his estate; and ‘he had treated her 
as his wife, had supported her as such, she had 
passed in society as such, and was dependent upon 
him for support.’ Hguitable Life Insurance Co. v, 
Paterson, supra. She had therefore, as in fact occu- 
pying the relation of wife, a deep interest in the 
preservation of his life. But she had also an inter- 
est as the mother of his children, He was under a 
natural obligation to maintain them until they 
could maintain themselves: Cooper v. Scott, 62 Penn. 
St. 139; and he was under a legal obligation for at 
least part of their minority to assist their mother in 
their support. This policy of life insurance was in 
no sense an equivalent for such an obligation, and 
could not be considered as adequate compensation 
for its loss. There is no principle of public policy, 
justice or humanity upon which to found a discrim- 
ination against the right of Maria Mueller in the 
policy in evidence. She was married under our 


laws; lived as a faithful wife and mother; the 
policy was taken out for her benefit; and her estate 
is entitled to the proceeds, under our iaws.” 


In Poole v. Delaware, etc., R. Co., 35 Hun, 29, 
the defendant, which ran trains from Oswego to 
Fulton station, entered into an agreement with one 
Hatch, who ran an omnibus from Fulton station to 
Fulton village, distant about a mile therefrom, by 
which the defendant’s agent, at Oswego, sold tickets 
to Fulton village, and Hatch sold tickets at the vil- 
lage to Oswego; the fare charged for the whole dis- 
tance being the sum of the two separate fares, and 
each party accounted to the other for the fares 
received for it. The tickets were on separate cards; 
one a railroad ticket from Oswego to Fulton, the 
other an omnibus ticket from the station to the 
village. The plaintiff having purchased tickets at 
Oswego for the village, and having been injured 
while going in the omnibus from the station to the 
village through the negligence of the driver, 
brought this action to recover the damages thereby 
sustained against the railroad company. Held, that 
it could not be maintained. The court said: ‘‘The 
separate tickets delivered to the plaintiff, whether 
regarded as contracts or tokens, are insufficient 
evidence to justify the conclusion as a matter of 
law, or of fact, that the defendant contracted to 
carry the plaintiff beyond Fulton station. Milnor 
v. NW. ¥. &d N. HH. R. Co, 58 N. Y. 363. In 
this case the defendant issued coupon tickets and 
checked the plaintiff's baggage over a connecting 
road. The baggage was burned while in the cus- 
tody of the connecting road, and it was held that 
the tickets and check were insufficient evidence to 
authorize the conclusion that defendant contracted 
to carry over the connecting road. In Kessler v. 
N. Y. 6. & H. R. R. Co., 61 N. Y. 538, the plaint- 
iff purchased a coupon ticket from the Baltimore 
and Ohio Railrood at Washington, for Buffalo, over 
the defendant’s road, and checked her baggage 
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through, which was never delivered. The plaintiff 
failed to show that the baggage came into the pos- 
session of the defendants, and it was held that the 
tickets and checks were insufficient evidence to 
justify the conclusion that the connecting roads 
were liable as joint contractors. In Isaacson v. N. 
Y. C. dé H. R. R. Co., 94 N. Y. 278; 8. C., 46 Am. 
Rep. 142, it was held that a check upon baggage 
through to New Orleans was evidence of a contract 
to safely deliver to a connecting road, but not evi- 
dence of a contract to deliver at New Orleans. The 
same principle is decided in Knight v. Portland R. 
Co., 56 Me. 234; Myrick v. Mich. Central R. Co. 107 
U. S. 102; Gass v. New York Providence & Boston R. 
Co., 99 Mass. 220; Burroughs v. Norwich & Worcester 
R. Co., 100 id. 26; S.C. 1 Am. Rep. 78; see also 
Whart. Neg., §§ 582, 583; 2 Rorer Railroads, 975. 
Each ticket is, as it purports to be, an independent 
contract or token, one by the railroad to carry 
from Oswego to Fulton station, and the other by 
the omnibus line to carry from Fulton station to 
Fulton village. In Buzton v. North Eastern R. Co., 
L. R., 3 Q. B. 549, the defendant, by a single 
ticket, agreed to carry the plaintiff to a station on a 
connecting road. The plaintiff was injured on the 
train of the connecting road and the defendant was 
held liable. The same rule was held in regard to 
the carriage of goods in Bristol & Exeter Railway 
v. Collins, 7 H. L. Cas. 194. The rule in England 
differs from the rule generally laid down in the 
United States, For a discussion of the Enylish and 
American rule, see 3 Alb. Law J., 485; 2 Am. Law 
Rev. 426.” See Cent. Railroad v. Combs, 70 Ga. 
533; 8. C., 48 Am. Rep. 582. 


——_——__>__—- 


THE CODE OR CHAOS? 


OR a long time past gentlemen who know all 
about the proposed Civil Code have been ad- 
vocating its adoption, against the vehement oppos- 
ition of other gentlemen, who also know all about 


the proposed Civil Code. While the war is yet 
unended, it is possible that some remarks from one 
who knows nothing about the Civil Code may not 
be out of place. In this position I stand ; but the 
humiliation which would ordinarily attend such a 
confession of ignorance is unfelt by me, for the 
reason that I have, as I think, a sufficient justifica- 
tion. Let any one endeavor to ascertain what laws 
of this State are actually in existence, and then let 
him declare how much time remains for the study 
of proposed laws. Unless he be a prodigy, he will, 
I think, find ample justification for a profound 
ignorance of proposed laws. 

Now upon this subject of the present condition 
of our statutes I do claim the right to a hearing. 
It has for years been my practice, on the appearance 
of the annual flood from the legislative halls of New 
York, to examine carefully the laws of former years 
and to note what they have suffered at the hands 
of the law-mixers, To any one who takes this 





course, surange revelations will be made. He will 
find laws repealed, and then repealed three or four 
times in addition, and then repealed once more in 
order to make death certain — under an apparent 
belief that a law can be killed only by repeated 
blows; and he will discover that after all this 
heroic treatment, these same laws have been calmly 
amended by some legislature, oblivious of repeals, 
He will see a legislature, moved py the conviction 
that a certain law should be repealed, repealing an 
entirely different law —an act very much like that 
described by the Irishman when he told how he 
killed the rat: ‘‘ The first time I hit him I missed 
him, and the second time I hit him in the same 
place where I missed him before.” And finally he 
will observe, with dismay, that after these repeated 
legislative Donnybrook-Fairs, in which laws are in- 
discriminately knocked on the head, most of the 
laws that ought to be repealed still stare at him 
from the statute books, with all the similitude of 
life. Dead enough, no doubt, the majority of them; 
supplanted by subsequent laws covering the subject, 
and so killed by indirect repeal. But they ought to 
be put out of misery by direct action and not left 
in this painful uncertainty as to whether they are 
alive or not. If any one desires an example of these 
comatose laws, let him read the Penal Code, and 
then, turning to the Revised Statutes, find nearly 
every law relating to crimes in full force, except as 
it is indirectly repealed by the Penal Code. 

But it is not alone in the matter of repeals that 
wonder is excited by the action of those singular 
beings, whom a mysterious dispensation of Provi- 
dence permits to sit in the legislative halls of this 
State. They seem to imagine that their reputation 
as legislators depends upon the quantity rather than 
the quality of their work, and that every law of 
which they deliver themselves is a credit mark in 
their favor. So it comes to pass that they often as- 
sail a perfectly peaceable law, with diabolical fury, 
loading it with amendments until it is flattened out 
of shape. And in groping through this labyrinth of 
amendments, stumbling occasionally over a repeal, 
one frequently arrives — nowhere. 

All this is familiar to those who have made a 
careful examination of the laws of this State, and it 
would be unnecessary to mention it but that the 
productions of the opponents of the proposed Code 
breathe an apparent complacency — an _ owl-like 
satisfaction in the present condition of things. I 
use the word ‘‘apparent ” because I do not wish to 
accuse any one, without absolute proof, of being 
contented with the laws as they are. And yet, a 
few days ago, I read an extract from an article in 
the Albany Evening Journal in which the laws of 
New York received as flattering mention as if they 
were incapable of improvement. If the author of 
that article had the creation of a world on hand, 
he would rest when he reached chaos and _pro- 
nounce it “ good.” But with the exception of the 
Evening Journal— unless, indeed, the article was 
written by the ‘‘funny man” of that paper —I 
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think it safer to speak of contentment with the 
present state of the law as simply ‘‘ apparent,” — 
under the rule that every man is to be presumed in- 
nocent until he is proved guilty. With this under- 
standing I wish to make a few statements, which I 
believe to be easily within bounds, 

I. That in no civilized State in the world are the 
laws in such frightful disorder as in the State of 
New York. 

II. That nearly every action, brought under any 
statute which has been in existence twenty years or 
more, can be successfully defended by reason of 
some amendment or repeal hidden away in a corner 
of some subsequent statute and generally over- 
looked. 

III. That the opponents of the Civil Code — and 
for that matter, the advocates of the Civil Code — 
may,be asked a dozen different questions on a dozen 
different parts of statutory law; and with an allow- 
ance of a week in which to answer each question, 
they will be unable, after twelve weeks have elapsed, 
to-- construe the laws? Not at all, but simply to 
state what laws are in force. Attorneys often rely 
upon some unauthorized revision of the statutes, 
leaning upon a reed which, if not broken, is at least 
weak in places. It is less to be wondered at that 
legislatures occasionally do the same thing, and 
flattering themselves that they are amending or re- 
pealing portions of the Revised Statutes, merely 
fire a shot in the air, which hits nothing. I do not 
mean to condemn, in toto, unauthorized revisions. 
The work is generally well done. But the “ reviser ” 
who, in the time usually allowed for such a 
feat, attempts to pick his way through the wilder- 
ness of laws spread out on the statute books of this 
State, keeping to the right paths and making no 
missteps, has a task beside which the cleansing of 
the Augean stables was child’s play. 

The chief thing to be desired is repeal, repeal, re- 
peal. Why should one be forced to hold continual 
post-mortems on ancient statutes to determine 
whether they are really dead? If any Legislature, 
at the end of its session, in answer to the question 
“what have you to show as the result of your 
labors ?” could answer ‘‘not one new law nor 
anyamendment of an old law. Not one smallest 
scrap of that kind. But we have repealed some 
thousands of laws which cumbered the statute 
books *—the members of that Legislature would, I 
think, deserve to be hailed benefactors of the people 
and to have statues erected in their honor. 

It may be thought that I have wandered some 
distance from the subject which I ought to have 
considered, viz., the advisability of adopting the 
proposed Civil Code. But all that I have said is, I 
think, pertinent, and for this reason: In the re- 
marks of the opponents of the Code I have failed to 
find any clear recognition of the fact that our laws 
are in a state of chaos; but on the contrary, these 
gentlemen appear to be contented with the existing 
condition of affairs. For myself, I should be satis- 
fied with a thorough revision of the statutes, This 





would not, indeed reach those portions of the com- 
mon law which are not contained in the statutes; 
but to leave those as they are is not such a mockery 
of justice as to leave the statutes as they are. At 
least the state of New York would not be put to 
shame by comparison with other States, if there was 
a thorough revision of her statutes, accompanied by 
a merciless repeal of all laws not contained in the 
revision — excepting, of course, those already codi- 
fied, and certain special and local acts. 

Of the coming of revision, however, I see no sign. 
There remains, then, simply the choice between the 
code and chaos; and I prefer the code. 

J. H. Hopxins. 

RocuEstEr, March 31, 1885. 


———_»—__—__ 


REED ON THE STATUTE OF FRAUDS.* 
\ E noticed Mr. Reed’s first volume on its appear- 

ance as a forerunner of the work, but postponed 
an extended discussion of it until the second and third 
should have been published. The three make an im- 
portant contribution to our literature, and no one is 
likely to go over the field for years to come, if at all. 
If our estimate of the effect of the undertaking is cor- 
rect, it is highly improbable that any other one man 
will examine the cases antedating Mr. Reed’s treatise. 
Much more improbable is it that there will be a new 
writer, for whatever might be the ardor of a student 
with a fresh enthusiasm and a favorable aptitude, un- 
restrained by the need of his time for other employ- 
ment, he would be deterred, as till the present no one 
has been, by the factthat he would thus enter into 
competition with a standard work. We think the 
book takes this rank. The first volume impressed us 
to a degree that forced a high encomium, and asecond 
perusal has increased our respect and approval of it. 
The others we have gone over once. The three will 
live as a correct criticism and classification of all the 
learning on the subject. 

To the learned a sincere judgment of this kind 
means the praise that is most valuable; yet there is 
more to be said; by which we intend that the work 
has a literary excellence also, and that besides its 
comprehensiveness, accuracy and literary excellence it 
shows a philosophic spirit of adjustment, of judicial 
induction that rarely appears in modern text books. 
Fearne lost it in discussing Murray’s opinion, brought 
to light by Perrin v. Blake, and smaller men than he 
have lost it oftener. Some of our writers, unhappily, 
have had but little of it to lose. Mr. Reed turns from 
his enormous labor to manifest his sense of the vacil- 
lation and folly to which he is nowhere unjust, and of 
which a hasty reader might believe him unconscious, 
in a suggestion of statutory remedy, or in an allusion, 
as he progresses in the disentanglement of unrecon- 
cilable judgments, to a witticism like that of Judge 
Biddle when the court was stating the efficacy of in- 
struments of writing. § 444. On the 21st of last June 
we quoted from his preface to illustrate the doctrine 
that codification cannot be fairly opposed by the ar- 
gument that statutes give rise to discussion otherwise 
aveidable. Weare not now on that subject, but we 
glance at it in finding evidence of ability here to do 
more than state what has been wrangled over, and to 





*A Treatise on the Statute of Frauds and other like enact- 
ments in force in the United States of America and in the 
British Empire. By Henry Reed, of the Philadelphia Bar. In 
three volumes, Kay & Brother, Philadelphia, 
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extract the point of a mass of decisions. The book is 
the great aid to us because it not only embodies the 
cases, but also exposes the few dominant principles to 
which all the cases might be reduced, which,principles, 
us Mr. Reed thinks, might be now safely embodied in 
statutes, to guide us as substitutes for the gigantic 
bulk of the reports. 

Jeneral and broad rules may not be drawn from leg- 
islation or case law on subjects of business or govern- 
mental mavagement, but the Statute of Frauds was an 
enactment in the sphere of morals, desicned as a canon 
of jurisprudence as distinguished from government. 
It embodies an enduring principle. Mr. Reed's first 
chapter shows that before it the judicial mind was 
tending to the creation of limitations not much less 
effective than those of the statute, and certainly as 
effective as those which equity found in the statute 
when the chancellor chose to be lenient. This of course 
only means that the need for the statute was felt by 
the profession before it was provided. Sugden and 
Spence, as Mr. Reed shows in one of his later notes, 
thought this. The enactment accomplished at once 
the result that the judges would bave assured after a 
slow progress in, presumably, a good many years. It 
was in one sense then, and we do not imply more than 
we say, a codification. The need forit was not a po- 
litical need. It represents no conflict of material in- 
terests, marks no triumph of faction; it is without the 
channel of the selfish legislation of force. The statutes 
of laborers, of liveries, were partisan edicts. So char- 
itable a system as the law of Amendment ‘bore the 
traces of a struggle, and to-day suggests the commons’ 
decorous rebuke of the man who built Westminster 
clock, and their sympathy for the man whose money, 
the vulgar believe, was taken to pay forit. The stat- 
utes for the Selling of Salmons and Eels, their Vessels, 
Packing,etc., touching Worsted Weavers of Yarmouth 
and Linn; concerning Peter-pence and Dispensation, 
were no more parcel of the jurisprudence of England 
than the statutes De Donis, Quia Emptores, Extenta 
Manerii, or 12 Car. 2, cap. 24. No one could ever think 
of making a philosophical system from them. The 
Statute of Frauds, on the other hand, is an expression 
of the ethical system that is mainly made up of princi- 
ples that could not easily be formulated, and that ap- 
pears on the statute book in so few laws that one can 
readily enumerate them. And Mr. Reed has made it 
clear, that as it was the fruit of an extended experience 
created by men who sat. as judges, as in brief it was the 
expression of a doctrine gradually evolved, so after 
this lapse of time, the important judicial exceptions to 
it which have flourished in the sanction of many years 
are now ripe for similar concise legislative enactment. 
The work has been written successfully to show that 
courts have, when unfettered by authority, and the 
Legislature can, ‘formulate such rules that the only 
real occupation fora judicial tribunal will be the as- 
certainment of facts in the particular controversy.” 

To find this in the work is to find all that one wants, 
so long as the legislation is not furnished. To pro- 
duce this has demanded an effort of intellectual labor 
of the severest kind. The logic is inexorable, but the 
book is not severe, as too closely set together. The 
arrangement commences with the birth of the statute; 
involves its history and reputation, the extent of its 
sway, whether to Barbadoes, St. Kitts, Newfound- 
land, Maryland, ete.; how far the adoption of it, or 
its extension in any direction involved the acceptance 
of English decisions upon it; how it is to be applied, 
whether by the law of the forum or of the locus con- 
tractus, ete. The refinements drawn from cases of 
contracts made in one place and to be executed in an- 
other; made abroad to be performed in the forum; 
made in the forum to be performed abroad, are pa- 





tiently marshalled and disposed of. Upon this there 
is erected the enormous superstructure of law, more 
or less applicable wherever a Statute of Frauds is 
known. The opening chapters, the third, fourth and 
fifth, relating to guaranties, are in analysis and precis- 
ion, and in the life and vigor due to the author’s use 
of his own language in stating the cases, admirable in 
every way. The propositions which they involve are 
clearly stated and profusely illustrated; while the 
chapter on promises of administrators or executors 
closes with a table of conclusions. There are eight 
chapters upon the subject of the memorandum, and five 
upon trusts, equally remarkable for their literary pro- 
portion and their rational solution of the difficulties 
of conflicting authorities. 

As to method, the names of cases are mainly given 
in the notes, and instances of thorough citation of au- 
thority will be found in vol. 1, pp. 156, 190, 490; while 
for apt condensation we refer to note m to section 355; 
to note p to section 382; to note s to section 393. 
tions 359, relating to the signing of the memorandum; 
388, as to whether a delivery of deeds in escrow con- 
stitutes a memorandum; 407, discussing how farin the 
memorandum a designation or description of the par- 
ties as ‘‘ vendor,”’ “ trustee,’’ ‘‘ representative,” ‘ pro- 
prietor,’’ etc., will answer as substitute for a name; 
and 434, on the decisions of our State as to whether 
contemporaneous written contracts show a considera- 
tion are excellent. They do not stand alone. The ap- 
pendix contains the statutes of England and the 
United States; and there is a table of cases filling 
140 pages. In publisher's work the book is luxurious. 


Sec- 


——_—_@—__—___—_ 
CORPORATION—NEGLIGENCE—ICY 
SIDEWALK. 


SUPREME COURT OF ERROR OF CONNECTICUT. 


CLOUGHESSY Vv. CITy OF WATERBURY.* 


MUNICIPAL 


Where there is ice on a city sidewalk over which there is much 
travel insuch condition as to be dangerous to travellers, 
and the city has ample notice of the fact, and can with 
reasonable expenditure make the walk safe, it is respon- 
sible for the consequences if the duty is neglected. 


CTION for an injury from falling upon ice on a 
sidewalk in Waterbury, svon after 6 o’clock in the 
evening of December 30, 1880. The injury consisted 
of a bad fracture of the leg just above the ankle joint. 
Bank street is one of the principal business streets in 
Waterbury, and the sidewalks on both sides of the 
street were generally in good condition at the time of 
the accident, with the exception of the place where the 
accident occurred. The sidewalk at that place was in 
a dangerous condition at the time by reason of smooth 
ice upon it for nearly the entire width of the walk, 
which rendered it very slippery and dangerous. There 
was no structural defect in the walk, which was made 
of concrete, and isa hard and nearly level walk, from 
eight to ten feet in width,constructed with a little slope 
toward the strcet, but no more than is necessary to 
permit the water to flow off readily. Bank street at 
that point is very nearly level. There were no ridges 
of snow or ice on the walk where the accident occurred, 
and its dangerous condition was owing entirely to its 
being covered with glare and smooth ice, which had 
accumulated to the thickness of about one inch. The 
sidewalk in this locality had been in this smvoth, slip- 
pery and dangerous condition for a number of weeks 
prior to the accident, and at the time of the accident 
there was no sand or other substance upon the walk 
to make it more safe for travel, but it had been per- 


*To appear in 51 Conn. Reports. 
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mitted by the defendant to remaiu in this slippery 
and dangerous condition. Some sand was sprinkled 
upon the walk the day after the accident. The weather 
was intensely cold at the time, the thermometer at its 
highest point on the day of the accident being only 
five degrees above zero, and ranging from five to 
twelve degrees below zero at the coldest part of the 
day. 

The city at the time of the ‘accident, with a little 
care and attention to the walk in question could have 
made it safe for travel. The ice had been cleared off 
above and below the place of the accident by the ad- 
joining proprietors, but at this point had negligently 
been suffered toremain. The plaintiff did not know 
of the slippery condition of the walk. He came out 
of a dark alley-way near by, and while in the exercise 
of reasonable care, fell after he had taken a step or two 
on the walk. The street and’sidewalk were lighted at 
the time by lights shining from the store windows 
upon that side of Bank street. No notice or com- 
plaint of the slipperyJand{dangerous condition of the 
sidewalk had been made to any officer of the city, or 
to the owner or occupants of the adjoining premises, be- 
fore the accident. The plaintiff recovered a verdict of 
$1,300, and defendant appealed. 


S. W. Kellogg and G. £. Terry, for appellant. 


J. O'Neil (with him M. Myers), for appellee. 


Loomis, J. In Stanton v. Springfield, 12 Allen, 566, 
it was held that the mere fact that a highway is slip- 
pery from ice upon it, so that a person may be liable to 
slip and fall upon it while using ordinary care, if the 
way is properly constructed, and there is no such ac- 
cumulation of ice and snow as to constitute an ob- 
struction, and nothing in the construction or shape of 
the way which occasions any special liability to the 
formation or accumulation of ice upon it, itis not a de- 
fect or want of repair which will authorize a jury to 
find that it is not safe or convenient for travellers 
within the meaning of the statute. Hoar, J., in giv- 
ing the reasons, said: ‘‘Ifa city was made liable for 
this cause it would have to be extended also to coun- 
try roads, and the same rule would apply to pavements 
or roads made slippery for horses by suow or ice, or 
even byrain. * * * It could never have been in- 
tended by the Legislature to impose upon towus and 
cities of the Commonwealth a responsibility so exten- 
sive, or that the phrase ‘safe and convenient for trav- 
ellers’ should receive such an interpretation. It would 
require of all towns an examination of all their roads 
so incessant and minute, and the application of an effi- 
cient remedy would be so laborious and expensive that 
it would be manifestly unreasonable to require or ex- 
pectit. The freezing mist of a single night may glare 
over the whole territory of atown. The formation of 
thin but slippery ice in our climate is an effect which 
may be so sudden and extensive, and which may con- 
tinue or be renewed for such a length of time that it 
would be extremely difficult, if not impossible, for 
towns to make adequate provisions against it.’”’ Not- 
withstanding this powerful presentation of objections, 
wethink the principles heretofore accepted by this 
court willrender the reasoning inapplicable in this 
State so far as the case at bar is concerned. 

In Congdon vy. City of Norwich, 37 Conn. 419, Sey- 
mour, J., in giving the opinion of the court, says: 
“When an ice storm covers the entire surface of the 
earth with ice, the public authorities cannot be ex- 
pected to scatter sand and ashes upou all places of pub- 
lic travel within their limits, * * * but it has be- 
come familiar law in Connecticut that some duty in 
regard to snow and ice devolves upon cities and towns. 
Accumulation of snow and ice may produce such a 
condition of the road as to cause it to be dangerous 








and defective, and in each particular case of alleged 
defect from such cause the question will depend upon 
an inquiry of fact whether under all the circumstances 
of the case the road was in a reasonably safe condi- 
tion, and whether those who were bound to keep the 
road in repair are justly chargeable with negligence 
and want of reasonable care in relation to it.”? If the 
Massachusetts court could have accepted the distinc- 
tion above mentioned ji is obvious the reasoning re- 
ferred to would lose all its force. The argument of the 
learned counsel may be summarized thus: If acity is 
liable in respect to any smooth ice it is liable for all, 
and if liable for all it isa burden too heavy to be 
borne; there is practically no power to perform it, 
and where there is no power to do, there 1s no duty to 
be done. We hold, on the contrary, that if ice is found 
on the sidewalks to a limited extent, in a dangerous 
condition, whether smooth or otherwise, and the city 
has ample notice of the fact, and can with reasonable 
expenditure make the passage safe for travel, it ought 
to doit, and is responsible for the consequences if the 
duty is neglected. But if asudden ice storm covers all 
the territory of a town it would be impracticable to 
apply the remedy, and it would be considered and 
treated as would an extraordinary inundation of its 
streets by a flood. 

But it may be suggested that we overlook the logic 
of the Massachusetts court, which is, that to make a 
city liable the street must be found defective, and if a 
small amount of ice existing for along time is adefect, 
so isalarge amount, coming however suddenly. But 
it should be borne in mind that the existence of a de- 
fect in the street is but one fact among several, all of 
which are indispensable to impose « liability for an in- 
jury caused by such defect upon the city. The latter 
must be found guilty of some negligence or waut of 
reasonable care in regard to the matter. A defect may 
exist, and yet the city or town may not be liable for 
the injury occasioned by it. To determine this ques- 
tion all the circumstances must be cousidered. The 
decision of the case at bar must be understood to refer 
ouly to the particular circumstances found by the 
court, namely, that the place of injury was on one of 
the principal business streets of the city; that the 
sidewalks on both sides of that street were in good con- 
dition, except at the precise place of the accident, 
which was very dangerous by reason of glare,smooth ice; 
that it had been in this same condition for a number of 
weeks prior to the accident, and that no sand or other 
substance had been put upon the ice to make it more 
safe, as might easily have been done, but it had been 
permitted by the defendant during all this time to re- 
main in the same slippery and dangerous condition; 
and that the plaintiff, while in the exercise of ordi- 
nary care, slipped and fell upon the ice, and was 
thereby injured. 

Our decision is that under such circumstances we 
cannot say that the court below erred in finding the 
defendant liable, and this decision we regard as in har- 
mony with all previous decisions by this court, and as 
logically required by the principles heretofore accepted 
by the court. 


[See 47 Am. Rep. 744.] 
— 
DECEIT — FALSE REPRESENTATIONS AS TO AP- 
PRAISED VALUE OF THE PROPERTY. 


MAINE SUPREME JUDICIAL COURT. 


Bourn v. DaAvis.* 
False and fraudulent representations by the vendor to the 
vendee concerning the appraisal of the property by ap- 


*8. C., 76 Me. 223, 


No error. 
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praisers appointed by the Probate Court as to the value 
placed upon it by the appraisers, are not sufficient to sus- 
tain an action of the case for deceit in the sale or ex- 
change of property. 

()* exceptions from Superior Court. 


The case and material facts are sufficiently stated in 
the opinion. 

John H. Potter and George J. Moody, for plaintiff. 

Bean & Bean, for defendant. 


Symonps, J. Case for deceit alleged to have been 
practiced by the defendants in effecting an exchange 
of real estate with the plaintiff. 

One of the allegations of fraud relied upon at the 
trial was that the defendants said the place in Belfast 
which they exchanged with the plaintiff for her farm 
in Fayette, was valued by the appraisers upon the es- 
tate of Lydia A. Hollis, mother of the defendant, 
Grace U.Davis, at 31,000, when in fact the appraisal was 
only $225. 

In this respect the jury were directed by the presid- 
ing judge that if the defendants stated ‘‘as a matter of 
fact that the appraisal had been made by the official 
appraisers, under their oaths, in performing their offi- 
cial duty under the laws of this State, and that state- 
ment was false (and there is no dispute, I believe, 
about the fact that the appraisal was $225 instead of 
$1,000),and was known by them to be false at the time, 
and was made for the purpose of deceivingthe plaint- 
iff, and as an inducement tu her to make the exchange, 
and she did rely upon it, and was thereby induced to 
make the exchange,”’ it was a fraudulent misrepresen- 
tation, which would give the plaintiff a right of action 
to recover the damages which she sustained thereby. 
The ruling appears to have been a pro forma one, and 
the verdict being for the plaintiff, the question of its 
correctness is reserved upon exceptions by the defend- 
ants. 

It is the general rule, at least in Massachusetts and 
Maine, that an action of tort fordeceit in the sale of 
property does not lie for false and fraudulent repre- 
sentations by the vendor to the vendee concerning its 
cost or value, or the prices which have been offered or 
paid for it. Long v. Woodman, 58 Me. 52; Holbrook 
v. Connor, 60 id. 578; Martin v. Jordan, id. 531; Bishop 
v. Small, 63 id.12. ‘‘Whena vendor of real estate af- 
firms to the vendee that his estate is worth so 
much; that he gave so much for it; that he has been 
offered so much for it, or has refused such a sum for it, 
such assertions, though known by him to be false, and 
though uttered with a view to deceive, are not action- 
able.’ Medbury v. Watson, 6 Metc. 259; Gordon v. 
Parmelee, 2 Allen, 212; Hemmer v. Cooper, 8 id. 334; 
Mooney v. Miller, 102 Mass. 220; Cooper v. Lovering. 
106 id. 78; Parker v. Moulton, 114 id. 99; Poland vy. 
Brownell, 131 id. 1388; Page v. Parker, 43 N. H. 368. 

With this rule established, it is difficult to see howa 
distinction can be drawn so as to hold a false state- 
ment about an appraisal of property actionable, when 
proof of similar misrepresentations in regard to prices 
offered or actually paid for it would fail to support the 
action. 

It will be observed that in this case the false affirma- 
tions alleged are by the vendor to the vendee, person- 
ally or by agent, not as in Medbury v. Watson, supra, 
by a third person, who stands ‘‘in the light of a friend 
who has no motive nor intention to depart from the 
truth, and who thus throws the vendee off his guard 
and exposes him to be misled by the deceitful repre- 
sentations.”’ 

This is the distinction drawn in that case between 
misstatements of this class by the vendor and the 
same by a person who assumes to be disinterested, not 





between misrepresentations by the vendor on the one 
hand as to what he himself had paid, and on the other 
as to what had been paid by third persons, as the dicta 
in Manning v. Albee, 11 Allen, 522, and Belcher v. Cos- 
tello, 122 Mass. 190, would seem to imply. We can see 
no difference in legal effect between a misrepresenta- 
tion by the vendor in regard to the price which he 
paid and one by him in regard to the price paid by 
other persons. Thecaseof Medbury v. Watson draws 
no such distinction, and the other cases cited only pur- 
port to follow that. 

In this respect then the misrepresentations as to 
the appraisal stand upon the same footing as that class 
of affirmations of costand value which the authorities 
hold are not material. They were made by vendor to 
vendee. The ruling so regards them. In another re- 
spect they are even less dangerous to a vendee in the 
exercise of common diligence; the proceedings of ap- 
praisers upon estate being matters of public record, 
and therefore open to the inspection of all persons in- 
terested. Notwithstanding the official character of 
the action of the appraisers, it still expresses only the 
judgment of individuals as to the values of property, 
and from the time of Harvey v. Young, Yelv. 21a, it 
has been held as a general rule that mere affirmations 
of value between vendor and vendee are not actiona- 
ble, though false; ‘‘ for it was but the defendant’s bare 
assertion that the team was worth so much, and it was 
the plaintiff's folly to give credit to such assertion.” 

The extension of this rule to false statements about 
prices paid or offered seems to include its application 
to fraudulent representations, such as appearin this 
case, about an appraisal of property. 

In Buxton v. Lister, 3 Atk. 385, adecree for the spe- 
cific performance of an agreement to buy timber trees 
was resisted on the ground that the plaintiff had pro- 
cured the contract by representing that two timber 
merchants had valued the trees at £3,500, when in fact 
their valuation was only £2,500. Lord Hardwicke held 
that this, if proved, was good ground for refusing to 
decree specific performance, for such a decree is in the 
discretion of the court, and should be entered only 
when the agreement is certain, fair and just in all its 
parts. This case is cited in 2 Kent Comm. 487, as illus- 
trating the greater strictness of the rule in this respect 
in equity than at law, and also as showing that in 
equity there is a distinction between enforcing specifi- 
cally and rescinding a contract. ‘It does not follow 
that a contract of sale is void inlaw merely because 
equity will not decree a specific performance.” 

Under the principle which the decisions in this State 
have established, we think that proof of the fraudu- 
lent representations alleged in regard to the appraisal 
of property was not sufficient to sustain the action. 

Exceptions sustained. 

Peters, C. J., Barrows, Danforth, Virgin and Libbey, 
JJ., concurred. 

CONSTITUTIONAL LAW—PROHIBITION OF MAN- 
UFACTURE OR SALE OF AN ARTICLE 
INJURIOUS TO PUBLIC HEALTH 
— OLEOMARGARINE. 

NEW YORK SUPREME COURT, GENERAL TERM, SECOND 
DEPARTMENT. 


PEOPLE Vv. MCGANN. 

Section 6 of ‘An act to prevent deception in sales of dairy pro- 
ducts,” Laws of 1884, ch. 202, provides that ‘‘ no person 
shall manufacture out of any oleaginous substance or 
substances, or any compound of the same, other than 
that produced from unadulterated milk, or of cream from 
the same, any article designed to take the place of butter 
or cheese produced from pure unadulterated milk, or 
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cream of the same, or shall sell, or offer for sale,the same 
as an article of food.” 

Held, that said section prohibited, absolutely, the manufac- 
ture and sale, as therein specified. of any article designed 
to take the place of butter or cheese, without regard to 
whether or not it was manufactured or sold with an in- 
tent to deceive. 

That the Legislature had power to pass the act by virtue of 
the police power vested in it, and that it was constitu- 
tional and valid. Pratt, J., dissenting. 

PPEAL from a judgment of the Court of Special 
Sessions, convicting the defendant of a misde- 
meauor in having violated the provisions of chapter 

202 of the Laws of 1884. 


James Troy, for defendant. 
James W. Ridgway, district attorney, for people. 


DyKMAN, J. The Legislature of this State has en- 
acted a law with a title at its head indicative of a pur- 
pose to prevent deception in sales of dairy products in 
this State. Ch. 202, Laws of 1884. Section 6 of this 
law has init these words: ‘*No person shall manu- 
facture out of any oleaginous substance or substances, 
orany compound of the same, other than that pro- 
duced from unadulterated milk or of cream from the 
same, any article designed to take the place of butter 
or cheese produced from pure unadulterated milk, or 
cream of the same, or shall sell, or offer for sale, the 
same as an article of food.’? Then the same section 
specifies the punishment for its violation. 

This defendant has been convicted of a misde- 
meanor for violation of this section of the law, on 
proof that he manufactures what is called oleomargar- 
ine from an oleaginous substance other than that pro- 
duced from milk or cream, namely, animal oil ex- 
tracted from the tallow of beef; that this article is 
manufactured for sale as a substitute for butter; that 
itresembles butter so much in appearance and taste 
that it might be taken for butter by any ordinary 
person, and that it was designed by the defendant to 
take the place of butter as an article of food and a sub- 
stitute therefor. He however manufactures it as and 
calls it oleomargarine, and does not pretend or repre- 
sent that it is butter, but states expressly that it is 
oleomargarine and not butter, and that it is designed 
and intended as a substitute therefor; that he has sold 
about eight pounds of this article as oleomargarine 
with the design that it should be used for food as a 
substitute for butter, and that the purchaser knew 
how it was made and of what it was composed and 
bought it for use as an article of food in the place of 
butter. 

From such conviction the defendant has appealed to 
this court, on the theory that the section under which 
his condemnation was secured was intended only to 
apply to a case of deception in the manufacture and 
sale of the article specified. The language employed 
however will not admit of that mild interpretation. It 
prohibits both the manufacture out of any oleaginous 
substance, except that produced from milk or cream, 
of any article designed to take the place of butter or 
cheese produced from milk or cream, and also the 
sale, or offer for sale, of the same as an article of food. 
The prohibition, so far as it extends, is absolute, and 
if the Legislature possessed the power to make the law 
it must be respected and enforced. 

Under the American system of government the un- 
controlled power of legislation resides in the people 
themselves as an aggregate body politic. On the sep- 
aration of the colonies from the mother country all 
sovereignty and supremacy devolved upon the people 
in undiminished plenitude. But they do not exercise 
sovereign power directly. In the first place all the 
people of all the States established the general govern- 





ment by the adoption of the Constitution of the Uni- 
ted States, in which they delegated tothe national 
government certain enumerated powers. Then the 
people of each State established State governments 
and invested the same with all the power which they 
did not expressly withhold; so that the powers of the 
general government are definite and restricted, while 
the powers of the State governments are general and 
residuary, and all power not conferred on the general 
government belongs to the State governments or to 
the people. The State governments exercise all the 
powers of sovereignty not conferred on the national 
goverment, so faras the people permit them to be 
exercised at all. Without constitutional limitations 
the power of the Legislature to make laws would be 
absolute, because the law-making power is intrusted 
by the people to the legislative branch of the State 
government. Whether a statute is ‘constitutional or 
not is a question of power, and if that question be an- 
swered in the affirmative the courts can institute no 
inquiry into the proper exercise of the power. They 
must assume that the power and discretion have been 
judiciously and wisely exercised, and that the Legis- 
lature had before it, at the time of its action, all re- 
quisite evidence to justify the same. But the people 
have set certain limitations to the law-making powers, 
somejof which are expressed and some are implied. One 
of the express limitations is that no person shall be 
deprived of life, liberty, or property without due pro- 
cess of law. If therefore the law in question falls 
under the condemnation of the Constitution it is be- 
cause it offends against this limitation of legislative 
power. 

This constitutional restriction has received exhaust- 
ive examination in our Court of Appeals in the cases 
of Wynehumer v. People, 13 N. Y. 378, aud Bertholf v. 
O’ Reily, 74 id. 509; and in both of these cases the con- 
clusion was reached that notwithstanding such re- 
striction the legislative power extends to entire pro- 
hibition of the traffic in spirituous liquors. This doc- 
trine proceeds onthe theory that the Legislature may 
prohibit and suppress any traffic injurious or demor- 
alizing either to the public health or public morals, or 
in its tendencies or consequences, and that the con- 
clusion and decision of the Legislature on the question 
of fact involved is final and conclusive. 

The same doctrine was enunciated by the Supreme 
Court of the United States in the Slaughter-House 
cases, 16 Wall. 36, where a law of the State of Louis- 
iana, which operated very disastrously on large busi- 
ness interests and materially impaired the value of 
private property, was held constitutional and valid. 
These cases are sufficient to sustain the constitution- 
ality of the law under consideration. It may well be 
that such legislation requires the highest reason for its 
justification, but it is not the province of the courts to 
inquire into their existence. Complaints against such 
enactments must be carried to the Legislature and not 
to the courts. 

It must be assumed in the consideration of this 
statute that the Legislature ascertained that the use of 
this prohibited article was injurious and detrimental 
to the public, and so found it necessary to advance 
in respect to the same, beyond the point of regulation, 
to actual prohibition. The presumption is that such 
legislative action was deemed necessary for the wel- 
fare of the public, and it cannot be abrogated by the 
courts. With these necessary assumptions this law 
falls easily within the police power of the State, which 
is a power vested in the Legislature to ordain such 
laws and ordinances as shall be deemed essential and 
necessary for the welfare, health and property of the 
public. The underlying foundation of the power is 
the principle that all property must be so used that it 
shall not become injurious to others. All reasonable 
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restraints may be imposed for the attainment of this 
eud which may be deemed necessary by the law-mak- 
ing power, even though they amount to absolute pro- 
hibition, and the propriety of such restrictions is a 
legislative question entirely free from all judicial con- 
trol. The enactment of this law in question was 
therefore within the scope of legislative power as the 
same has been delegated to the Senate and Assembly 
by the people of the State inthe fundamental law. It 
prohibits the manufacture and sale of oleomargarine 
as an article of food in place of butter, and the defend- 
ant has been convicted of a violation of its provisions, 
and in our view the couviction must be affirmed. 

BARNARD, P. J., concurred. 

Pratt, J., dissenting. I am constrained to dis- 
sent from the views of a majority of the court 
in this case upon the following grounds: If sec- 
tion 6 of the act under which the defendant was 
convicted is to be construed as an absolute pro- 
hibition of the manufacture of pure and whole- 
some oleomargarine, unconnected with any de- 
sign to deceive the public or simulate dairy butter, it 
is unconstitutional as being within the prohibition of 
article 1, section 6 of the State Constitution. 

There are certain well settled principles to be kept 
in view in consideriug this class of questions. Before 
a statute can be annulled by the courts its repugnancy 
to the Constitution should be clearly demonstrated. 
Neither can courts sit in review of the discretion of 
the Legislature, or determine the wisdom or propriety 
of legislative action, and every intendment is in favor 
of the validity of statutes. 

In Bertholf v. O’ Reilly, 74 N. Y. 516, it was held by 
the Court of Appeals ‘‘that no law can be pronounced 
invalid for the reason simply that it violates our no- 
tions of justice, is oppressive and unfair in its opera- 
tion, or because in the opinion of some or all of the 
citizens of the State, it is not justified by public neces- 
sity or designed to promote the public welfare. We 
repeat, if it violates no constitutional provision it is 
valid and must be obeyed.”’ It is equally well settled 
that whether an action is obnoxious to the Constitu- 
tion is a question for the court to pass upon, 
and for that purpose it is competent for 
the court to look to the circumstances and 
purpose under which and for which an act is 
passed. That the substance from which oleomar- 
garine is made is property cannot be disputed. Neither 
can it be claimed that this act was passed to protect or 
preserve the public health, for the reason that it 
nowhere appears that such was the purpose; and an 
entirely different purpose does appear in the title. If 
we are to seek for an expression of the purpose in the 
actitself, it is plain that its object is to create and 
protect a monopoly in the manufacture of dairy but- 
ter and prevent any successful competition therewith. 
In this view it deprives the owner of the substance 
from which oleomargarine is made of the beneficial 
enjoyment of his property and the fruits of his lawful 
labor. 

It was held In re Peter Jacob, 19 Week. Dig. 533, that 
it is not constitutionally competent for the Legisla- 
ture to deprive by any arbitrary enactment a laborer 
in any lawful vocation of his right of work, and of en- 
joyment of the fruits of his work, in his residence or 
in his own way, except for purposes of police or health 
regulations. 

It is true that the statute then under consideration 
recognized the legality of the labor and only restricted 
it to certain places, while this prohibits all the labor 
or manufacture if the article is to be used thereafter 
as a substitute for butter, but the principle is thesame. 
In both cases the citizen is deprived of the beneficial 
use of his lawful property. 





Untii the Legislature, in the exercise of its inherent 
powers to enact police and health laws, prohibits the 
manufacture of oleomargariue, it seems to me a citi- 
zen has a right to make any pure and wholesome ar- 
ticle of food and sellit for what it actually is, and it is 
immaterial what lawful use shall be made of it after- 
ward. Ifaman is too poorto buy good butter I see 
no objection to his using oil, cheese or honey, or any 
other substitute for butter. A law prohibiting the 
making of an iron rake to be used as a substitute for 
one made entirely of wood could be passed with just 
the same legal effect, as a law providing that oleomar- 
garine should not be made to be used as a substitute 
for butter. 1 do not claim that the Legislature cannot 
do all this, but that it can only do it to protect the 
public health. Assuming even that it may pass such a 
law, if in the exercise of its discretion it deems it best 
forthe public health, and that the courts cannot re- 
view such an exercise of discretion, however unwise it 
may be, yet this Mw was not passed under the 
exercise of any such discretion or for any such put- 
pose, nor can we indulge in the presumption that such 
was the purpose of the act when we read the title or 


the act itself. 
———_+> 


NEW YORK COURT OF APPEALS ABSTRACT, 
BANKRUPTCY — “‘ FIDUCIARY CAPACITY ’’ — UNAU- 
THORIZED SALE BY BROKER—REQUEST TO SUBMIT TO 
sguRY.—An unauthorized sale by a broker of the stock, 
purchased by him for a customer, although a conver- 
sion, does not constitute such a fraud as is con- 
templated by the Bankrupt Act. Hennequin v. Clews, 
77 N. Y. 427; Palmer v. Hussey, 78 id. 303. Neither 
under the circumstances was the insolvency of the de- 
fendants at the time of the sale conclusive evidence of 
a fraudulent intent. Wedo not think that the testi- 
mony conclusively proved the fraud alleged soas to 
entitle the plaintiff to a direction of a verdict in his 
favor. At most, the evidence raised a question of 
fact, which might have been submitted to the jury. 
No request tothat effect was made, but both parties 
requested the court to direct a verdict. Under these 
circumstances it has often been held that the parties 
must be deemed to have submitted the questions of 
fact, if any, tothe decision of the court, and waived 
the right to goto the jury. O'Neill v. James, 43N. Y- 
84, and subsequent cases. The decision of the court 
therefore stands in the place of a verdict of the jury. 
The evidence being such that a verdict for the defend- 
ants could have been sustained, the direction to find 
such verdict was not error under the circumstances. 
Stratford v. Jones. Opinion by Rapallo,'J. 
(Decided Jan. 20, 1885.] 


WATER AND WATER-COURSES--PRESCRIPTIVE RIGHT-- 
EQUITABLE ACTION TO QUIET TITLE—INJUNCTION— 
PLEADING —- JOINDER OF DEFENDANTS.— Defendants 
threatened to float a large number of logs over the 
plaintiff's lands, using the stream and its banks for 
that purpose, and they would then do some damage to 
the banks of the stream and other lands of the plaint- 
iff. They would occupy the stream for several days. 
Not only this, they claimed the right to float the logs, 
and asserted, in substance, that they would do so 
whenever they chose to. By continuing to exercise 
the right they might, by lapse of time, be able to prove 
and establish a right by prescription. They not only 
claimed a right for themselves but for the public—for 
everybody. That in such a case, upon such facts, a 
plaintiff may maintain an equitable action to quiet 
his title and settle his rights and prevent the threat- 
ened injury isabundantly settled by authority. Angell 
on Wat. Cours., § 449; 2 Story Eq. Jur., § 927; 3 Pom. 
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Eq. Jur., § 1351; Holsman v. Boiling Springs Bleach- 


ing Co., 14 N. J. Eq. 335; Campbell v. Seaman, 63 N. 
Y. 518; Johnson vy. City of Rochester,13 Hun, 285; 
Swindon Water-Works Co. y. Wilts. & Berks. Canal 
Co., L. R., 7 H. L. 697; 14 Eng. Rep. 100; Clarnes v. 
Hofferthau, Petrie’s L. Rep.,8 Ct. App. 125, 142; 
Goldsmid v. Tunbridge Wells Imp. Com., L. R., 1 Ch. 
App. Cas. 349, 354. This is not a case where the de- 
fendants threatened only to commit a single trespass, 
but they threatened to commit, and claimed the right 
to repeat the trespass every year. Here a preventive 
action was proper to prevent an irreparable injury 
within the meaning of the equitable rule, and also to 
avoid a multiplicity of suits. (2) The defendants were 
properly united. They claimed a common right hos- 
tile to the plaintiff. They asserted a public right com- 
mon to many. Insuch a case all the parties asserting 
the common right may be united as defendants in an 
action by one who seeks to overthrow the common 
claim, and establish his right against all claimants. 
Varick v. Smith, 5 Paige, 137; Dimmock v. Bixby, 20 
Pick. 368, 377; Woodruff v. North Bloomfield, etc., 8 
Saw. 628; Hill v. Newington, 57 Cal. 56. Myers v. 
Phillips. Opinion by Earl, J. 

[Decided Dec. 9, 1884.] 


DEED—CONSTRUED AGAINST GRANTOR—WHEN RULE 
DOES NOT APPLY— INTENT TO GOVERN—LIFE ESTATE OR 
FEE—POWER TO SELL—DISCRETION—MAY NOT BE DEL- 
EGATED.—(1) The rule governing controversies be- 
tweeu grantor and grantee, by which the language of 
aconveyance is required to be taken most strongly 
against the grantor, has no application when the dis- 
pute occurs between parties claiming under the same 
conveyance, and areeach entitled to the benefit of the 
sume rule of construction. If the disposition which 
the owner of property desires to make does not con- 
travene auy positive prohibition of law, his control 
over it is unlimited, and the only office which the 
courts are called upon to perform in construing his 
transfers of title is to discover and give effect to his 
intentions. Inthe case of repugnant dispositions of 
the same property contained in the same instrument, 
the courts are from necessity compelled to choose be- 
tween them; but it is only when they are irreconcil- 
ably repugnant that such a disposition of the question 
is required to be made. If it is the clear intent of the 
grantor that apparently inconsistent provisions shall 
all stand, such limitations upon and interpretations of 
the literal signification of the language used must be 
imposed as will give some effect if possible to all of the 
provisions of the deed. Salisbury v. Andrews, 19 Pick. 
250; Norris v. Beyea, 13 N. Y. 273; Jackson v. Blod- 
gett, 16 Johns. 178. ‘“‘Itis a cardinal rule in the con- 
struction of contracts, that the intention of the parties 
is to be inquired into, and if not forbidden by law is 
to be effectuated, and wheneverthe language used is 
susceptible of more than one interpretation, the courts 
will look at the surrounding circumstances existing 
when the contract was entered into the situation of 
the parties, and of the subject-matter of the instru- 
ment.” French v. Carhart, 1 N. Y. 102. This rule is 
now by statute made imperative upon judicial tribu- 
nals, and cannot be evaded when the intention of the 
grantor is made clearly apparent by the language of 
the conveyance. 3R. S. (7th ed.) 2205,§ 2. De P. ex- 
ecuted to the wife of his son a deed containing words 
sufficient and appropriate to convey an absolute fee. 
The deed declared that it was made by way of 
advancement to be charged against the share of the 
son in the grantor’s estate, and to enable the grantee 
to sell and convey in fee simple if she should desire so 
todo. It also contained a covenant upon the part of 
the grantee, that upon sale by her she should’ cause 
the proceeds to be properly invested, and at her de- 








cease the premises, or the principal only realized from 
a sale, should be conveyed tothe issue of her mar- 
riage with the grantor’s son living at the time of her 
decease or their legal representatives. The grantee died 
without having sold, but devised the same to her son, 
with power to her executor to sell and convey. In an 
action to compel specific performance of a contract to 
purchase said real estate plaintiff claimed under a con- 
veyance from said executor. Held, that whatever 
construction is given to the instrument, the grantee 
stilltakes allof the interest which the grantor in- 
tended to confer upon her, and by confining her estate 
to that of a life tenant only, as is clearly contemplated 
by the deed, a door is closed against the possible de- 
feat of the expressed intention of the grantor to trans- 
mit the corpus of the estate to his own descendants. 
Goodtitle v. Bailey, Cowp. 600. If it be held that she 
takes the fee of the land, the covenant in the deed 
would restrain her from impairing the principal of the 
estate during her life, and if her interest is adjudged 
to be a life estate merely, she would of course be en- 
titled to enjoy its rents, issues and profits during her 
life. Wethink that a construction which gives to 
Mary Livingston De Peyster a life estate only effectu- 
ates the design of the grantor, and is abundantly sup- 
ported by authority. Jackson v. Myers, 3 Johns. 387; 
Moore v. Jackson, 4 Wend. 68; French v. Carhart, 1 N. 
Y. 96; Post v. Hover, 33 id. 593; Hunt v. Johnson, 44 
id. 27; Saunders v. Hanes, id. 354; Terry v. Wiggins, 47 
id. 512; Wager v. Wager, 96 id. 164; Smith v. Bell, 6 
Peters, 512. It will be observed that while the power 
tosellis specially mentioned, careful provisions are 
also inserted for the disposition of the proceeds of the 
sale. They are to be immediately invested in real or 
personal property, and the principal is to be conveyed 
unimpaired to the issue upon the decease of the gran- 
tee of the power. It appears therefore that its exer- 
cise after the death of the grantee was impliedly for- 
bidden, and that the grantee had nodisposing power 
over the property conferred upon her. Her interest is 
confined to the enjoyment of the rents, issues, and 
profits during her life. These provisions do not au- 
thorize either of the expressed trusts permitted by the 
statute, and are therefore ineffective to create such an 
estate, but do contain an authority to do an act in re- 
lation to lands which the owner might himself law- 
fully perform, and there being other persons than the 
grantee entitled to the benefits, if any there are, de- 
rivable from the performance of the act, it takes effect 
as a power in trust. 3K. S. (7th ed.) 2188, §§ 74, 95; 
Russell v. Russell, 36 N. Y. 587; Delaney v. McCor- 
mack, 88 id. 174. This power is a general power, since 
it authorizes the grantee to convey the property toany * 
alienee whatever (§ 77),but it is neither imperative nor 
beneficial, since its exercise is left altogether to the 
discretion of the grantee, and other persons than her- 
self are to be benefited by its execution (§§ 79, 96), 
while the absolute power of disposition is vested in the 
donee. Yet underthe statute the express directions 
given as to the investment as to the proceeds, and the 
limitations imposed as to her authority to control its 
ultimate destination, show that it was not a power to 
be executed for her sole benefit, and the creation of a 
fee in the grantee of the deed by implication is there- 
fore precluded (§§ 81, 85). (2) The terms of the power 
confer its exercise upon the donee alone, and being a 
trust to sell lands and invest the proceeds, it was 
purely adiscretionary power, whose execution could 
not be delegated to another, or restrained or enforced 
upon the application of any of the parties. Newton v. 
Bronson, 13 N. Y. 592; Lewin on Trusts, 296; Mayor of 
New York v. Stuyvesant, 17 N. Y. 42; Perry on Trusts, 
287, 408. The power and the trust connected there- 
with necessarily determiue upon the death of the 
grantee, and the property after that event went to the 
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remaindermen, discharged of any authority over it by 
any person whatsoever. Coleman v. Beach. Opinion 
by Ruger, C. J. [Matters calling for discretion may 
not be delegated. 20 Eng. Rep. 523, 4; 29 Am. Rep. 
108; 75 N. Y. 388; 19 W. Dig. 472; 53 Miss. 128-132; 22 
Eng. Rep. 301.] 

[Decided Jan. 20, 1885.] 

—_——_—_—_ 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


REMOVAL OF CAUSE—CASE ARISING UNDER LAWS OF 
UNITED StTares.—Plaintiffs sued defendant, a United 
States marshal, in the State court, for trespass in 
seizing and carrying away books of account belonging 
to them, but the declaration failed to allege that de- 
fendant acted in his official capacity. Defendant de- 
murred generally, and thereupon filed a petition for 
removal of the case to the Federal court, alleging in 
his petition that he was a United States marshal, and 
acted under an attachment issued by the United States 
Circuit Court in making the alleged seizure, *‘if any 
seizure actually occurred,’’ and that the suit was 
oue arising under thelaws of the United States, and 
involved the constructlon of such laws. Held, that the 
record did not present a case within the jurisdiction 
of the Federal court, and that the cause was not re- 
movable. Railroad Co. v. Mississippi, 102 U. 8. 135, 
141. The case of Gold Washing & Water Co. v. Keyes, 
96 U. S. 199, was very much like the present. That 
wasa bill in equity to restrain the defendants from 
proceedings alleged to constitute a nuisance, to which 
there was a general demurrer. The cause was re- 
moved from the State court to the Circuit Court of the 
United States as a suit *‘ arising under the Constitu- 
tion or laws of the United States.’’ Upon the plead- 


ings alone, as was said by the Supreme Court, it was 


clear the defendants had not brought themselves 
within the statute. The complaint simply set forth 
the ownership by the complainant of his property, and 
the acts of the defendants which it was claimed caused 
a private nuisance. No right was asserted under the 
Constitution or laws of the United States, and nothing 
was stated from which it couldin any manner be in- 
ferred, that the defendants sought to justify the acts 
complained of by reason of any such authority. It re- 
sulted therefore that the validity of the judgment of 
the Circuit Court remanding the cause, and brought 
into question by the writ of error, depended upon the 
sufficiency of the facts set forth in the petition for re- 
moval. ‘For the purposes of the transfer of the 
“cause,” said the court (p. 202), ‘‘the petition for re- 
moval, which the statute requires, performs the office 
of pleading. Upon its statements, in connection with 
the other parts of the record, the courts must act in 
declaring the law upon the question it presents. It 
should therefore set forth the essential facts not other- 
wise appearing in the case, which the law has made 
conditions precedent to the change of jurisdiction. If 
it fails in this it is defective in substance, and must be 
treated accordingly.” Cir. Ct., E. D. Mich., July, 
1884. Rothschild v. Matthews. Opinion by Mat- 
thews, J. 


CoRPORATION—FRAUDULENT CONVEYANCES—MORT- 
GAGE—PRIORITY—ULTRA VIRES.—(1) A transfer of all 
the assets of one corporation to another, whereby, 
through a mere change of name, an attempt is made 
to defraud creditors, or which would operate a fraud, 
will not be upheld as against creditors, and the trans- 
feree, if he takes with notice, takes cum onere. (2) If 
in such acase the transferee mortgages its property to 
secure the payment of bonds, the lien of creditors of 





*Appearing in 22 Federal Reporter. 





the old corporation upon the property transferred will 
be prior in right to that of bondholders with notice. 
The doctrines laid down in the following cases estab- 
lish respondent’s claim to priority against the specific 
property transferred: Thomas v. Railroad Co., 10] 
U. S. 82; Hibernia Ins. Co. v. St. Louis & N. O. 
Transp. Co., 13 Fed. Rep. 516; Harrison v. Union Pac. 
Ry. Co., id. 522; Cass v. Manchester Co., 9 id. 640; 
Brum vy. Merchants’ Co., 16 id. 140; Abbott v. Ameri- 
can Co., 33 Barb. 578. (3) There is also another and 
controlling proposition. The old corporation was cre- 
ated by special act of the General Assembly in 1857. 
Its provisions were minute and specific in many essen- 
tial details, not only as to obligations and rights of 
stockholders, but as to their duties, respectively, to 
each other and to the public, particularly to the State, 
to which annual reports were to be made, etc. The 
construction of the road was to be commenced within 
ten years and completed within twenty years there- 
after; a fair record of the whole expense of construct- 
ing the road to be kept, with the privilege reserved to 
the State to purchase the same, at rates named, at the 
expiration of fifty years. It is clear that the action of 
the corporation in transferring all its property thus 
formed was beyond its corporate authority, and eva- 
sive of its chartered obligations. The conclusive effect 
of what was dene was to fasten a lien on the assets 
transferred prior in right to the mortgages. Cir. Ct., 
E. D. Mo., Oct., 1884. Blair v. St. Lowis, etc., R. Co. 
Opinion by ‘Treat, J. 


TRADE-MARK—PARTIES OF SAME NAME—DECEPTION 
—INJUNCTION.—While a party cannot be enjoined 
from honestly using his own name in advertising his 
goods and putting them on the market, where another 
person, bearing the same surname, bas previously used 
the name in connection with his goods in such manner 
and for such length of time as to make it a guaranty 
that the goods bearing the name emanate from him, he 
will be protected against the use of that name, even by 
a person bearing the same rame,in such form as to 
constitute a false representation of the origin of the 
goods, and thereby inducing purchasers to believe that 
they are purchasing the goods of such other person. 
Cir. Ct., E. D. Wis., Oct., 1884. Landreth v. Landreth. 
Opinion by Dyer, J. 


TAXATION—INTER-STATE COMMERCE—LOGSIN TRAN- 
siT.—Logs cut on lands owned by a Minnesota corpo- 
ration in Wisconsin, and hauled down to a river, and 
piled on the ice to await the opening of the river to be 
floated down into Minnesota, to be there manufac- 
tured into lumber, cannot be considered as in transit 
from one State to another in a commercial sense, and 
may be assessed and taxed in Wisconsin. The mere 
intention in sucha case, where there has been no sale 
or transfer of shipping out of the State,at some indefi- 
nite time, depending upon some circumstance so un- 
certain as the weather and the floods, would not 
amount to putting the property in actual or legal 
transit so as to bring them within the principle recog- 
nized in the adjudged cases. See State v. Carrigan, 39 
N. J. L. 35; Blount v. Monroe, 60 Ga. 61; People v. 
Niles, 35 Cal. 282; Carrier v. Gordon, 21 Ohio St. 605; 
State v. Engle, 34 N. J. L. 425; Ogilvie v. Crawford 
Co., 7 Fed. Rep. 745; Passenger cases, 7 How. 416; 
State Freight Tax case, 15 Wall. 232; State Tax on 
Railway Gross Receipts, id. 284; Conley v. Chedic, 7 
Nev. 336; Hurley v. Texas, 20 Wis. 665; Erie Ry. v. 
State, 31 N. J. L. 5381; Brown v. Maryland, 12 Wheat. 
442; Crandall v. Nevada, 6 Wall. 35; Almy v. State, 24 
How. 169. Cir. Ct., W. D. Wis., ., 1884. Nelson 
Lumber Co. v. Lorain. Opinion by Burn, J. 


TAXATION—CHARTER EXEMPTION OF CAPITAL STOCK 
OF RAILROAD—EXEMPTION OF INDIVIDUAL INTERESTS 
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OF STOCKHOLDERS — OBLIGATION OF CONTRACT — 
POWER OF LEGISLATURE.—(1) The perpetual exemp- 
tion of the capital stock of a railroad corporation from 
taxation by the provisions of its charter covers the in- 
dividual interest therein of the stockholders; and a 
subsequent law imposing a tax on the shares owned by 
them impairs the obligation of the contract between 
them and the State, and is unconstitutional and void. 
Union Bank v. State,9 Yerg. 490; Railroad Co. v. 
Gaines, 97 U. S. 67. In Farrington v. Tennessee, 95 
U. 8. 679, the bank charter provided that the bank 
“shall pay to the State an annual tax of one-half of 
one percent. on each share of the capital stock sub- 
scribed, which shall be in lieu of all other taxes.”’ It 
was held that the words ‘‘in lieu of all other taxes,” 
as thus used, meant in lieu of all other taxes that 
might be imposed on that subject of taxation, viz., the 
shares of the capital stock; and that accordingly it ex- 
cluded a tax on those shares assessed upon them 
against the individual shareholder as his property. 
Mr. Justice Swayne, delivering the opinion of the 
court, said: ‘* There is no question before us as to the 
tax imposed on the shares by the charter, but the 
State has by her revenue laws imposed another and an 
additional tax on these same shares. This is one of 
those ‘ other taxes’ which it had stipulated to forego. 
The identity of the thing doubly taxed is not affected 
by the fact that in one case the tax is to be paid vica- 
riously by the bank, and in the other by the owner of 
the share himself. The thing thus taxed is still the 
same, and the second tax is expressly forbidden by 
the contract of the parties. After the most careful 
consideration we can come to no other conclusion. 
Such, we think, must have been the understanding and 
intent of the parties when the charter was granted 
and the bank organized. Any other view would ig- 
nore the covenant that the tax specified should be in 
‘lieu of all other taxes;’ it would blot those terms 
from the context, and construe it as if they were not 
a part of it."’ (2) The Legislature of a State may dis- 
tinguish between the interests of a corporate body in 
its capital or capital stock and that of the individual 
shareholder as separate subjects of taxation; so that 
one may be taxed and the other exempt, or both gov- 
erned by the same rule of taxation or exemption, at 
its discretion. Cir. Ct.,M. D. Tenn., 1884. State of 
Tennessee v. Whitworth. Opinion by Matthews, J. 


BANKRUPTCY—PARTNERSHIP CREDITORS—PARTNER 
ASSUMING FIRM DEBTS.—(1) The rule that the joint es- 
tate must be applied to pay the joint debts and the 
separate estate to pay the separate debts is only appli- 
cable where the joint estate as well as the separate es- 
tate is before the court for distribution. U.S. v. 
Lewis, I3 N. B. R. 33. And where there is no joint es- 
tate the firm creditors, undersuch a state of facts as 
exist here, have a right to share in the separate estate. 
Blum. Bankr. 268; In re Pease, 13 N. B. R. 168. There 
is no joint estate here; for by agreement the assets of 
the firm of Lloyd, Hamilton & Co. still remaining in 
specie, are the separate estate of Wm. M. Lloyd, the 
same as if they had always beer his individual prop- 
erty. Colly. Partn., § 894 (5th Am. ed.); Bullitt v. M. 
E. Church, 26 Penn. St. 108; Howe v. Lawrence, 9 
Cush. 553. And it is quite immaterial that the assign- 
ees have kept a separate account of these assets. (2) 
Where one of the partners takes the firm assets and 
agrees to pay the joint debts, he becomes individually 
liable; and the partnership creditors may, at their op- 
tion, prove against his estate in bankruptcy, and share 
pari passu with the separate creditors. Blum. Bankr. 
563; In re Downing, 3 N. B. R. 181, 183; In re Long, 9 
id. 227; In re Rice, id. 373; In re Collier, 12 id. 266- 
Dist. Ct., W. D. Penn., Sept. 1884. Matter of Lloyd, 
Opinion by Acheson, J. 





PATENTS—LICENSE—RECEIVER—PRACTICE—COMITY 
OF COURTS.—(1) A license to construct and use a pat- 
ented invention is personal to the licensee, and there- 
ceiver of a firm to which such a license has been 
granted will not succeed to the firm’s right. Oliver v. 
Rumford Cheese Works, 109 U. 8S. 75. (2) Where ade- 
mand against a receiver doves not involve the adminis. 
tration of the trust committed to him, but arises from 
his having taken unlawful possession of property not 
included in the trust, a suit will lie against him per- 
sonally as for a trespass, even though he took posses- 
sion of such property under an order of court. Hartell 
v. Tilghman, 99 U. 8. 547; Barton v. Barbour, 104 id. 126. 
(3) In such cases, where the receiver has acted under an 
order of a State court in taking possession of the prop- 
erty, an application should be made to such court to 
correct its order before resorting to an action of tres- 
pass on the casein a Federal court. (4) If that course 
isnot followed the Federal court will suspend pro- 
ceedings before it until the application to the State 
court is made, in order to avoid a conflict of jurisdic- 
tion. Cir. Ct., E. D. Mo., Oct., 1884. Curran v. Craig. 
Opinion by Treat, J. 


MARINE INSURANCE—PAYMENT OF PREMIUMS—DE- 
LIVERY OF POLICY CONTAINING RECEIPT—RATIFICA- 
TION OF AGENT’S ACTS—LEX LOCI—GENERAL LIEN—UN- 
PAID PREMIUMS.—(1) The delivery of the policy of in- 
surance to the assured, containing a receipt for the 
premium, estops the company, for the reason that the 
receipt is conclusive evidence of payment, to the ex- 
tent at least that such payment is necessary to give 
validity to the contract. The company will not be 
permitted tosay that no contract was made. 3 Kent 
Com. 260; Provident Ins. Co. v. Fennell, 49 Ill. 180; 
Basch v. Humboldt Ins. Co., 35 N. J. L. 429. (2) When 
the unauthorized act of an agent is ratified by the 
principal, the ratification relates back to the time of 
the inception of the transaction, and the act is treated 
throughout as if it were originally authorized. Story 
Ag., § 244. See also Soames v. Spencer, 1 Dowl. & R. 
82 (16 F. C. L. 14); Moss v. Rossie Lead M. Co., 5 Hill, 
137; Lawrence v. Taylor, id. 107; Hankins v. Baker, 
46 N. Y. 670. The subject of the insurance wasa Can- 
adian vessel. The note, payable at a Canadian bank, 
was dated and signed in Canada. The policy, contain- 
ing areceiptfor the premium note, was delivered in 
Canada. The ratification, if ratification were needed, 
related back to what took place in Canada. It must 
be held therefore that the contract was made in Can- 
ada, and as a necessary result, that the case must be 
determined by Canadian law. Heebner v. Eagle Ins. 
Co., 10 Gray, 131, 143; Male v. Roberts, 3 Esp. 163; 
Thwing v. Great West. Ins. Co., 111 Mass. 93; Wood 
Fire Ins., §93. (3) The law of New York creating a 
lien in favor of underwriters for unpaid premiums of 
insurance has no relation to insurance on a foreign 
vessel, the contract for which is made in a foreign 
country. Moores v. Lunt,4T. & C. 154; affirmed, 60 
N. Y. 649; Brookman v. Hamill, 43 id. 554. Having no 
privilege in Canada, there can be none anywhere. I 
am aware however that there is not entire unanimity 
among the authorities upon the last question consid- 
ered, namely, whether the law of the contract or the 
law of the forum should be controlling. See The Mag- 
gie Hammond, 9 Wall. 435, 451, 452; Scudder v. Union 
Nat. Bank, 91 U. S. 406, 412, 413; Harrison v. Sterry, 5 
Cranch, 289; The Union, 1 Lush. 1387; Ogden v. Saun- 
ders, 12 Wheat. 213, 361. (4) No general lien is cre- 
ated by the maritime law in favor of the insurer for 
unpaid premiums. The affirmative of this proposition 
is held by the following authorities, where the lien is 
relegated to the lowest class of maritime privileges. 
The Dolphin, 1 Flippin, 580; affirmed in a qualified 
way, id. 592; The Illinois, decided on the authority of 
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The Dolphin, 2 id. 383; The Guiding Star, 9 Fed. Rep’ 


521; affirmed, 18 id. 263. In this case the lien was sus- 
tained because given by a State statute upon vessels 
navigating the waters of the State or bordering 
thereon. The following cases decide against the lien: 
The Jenny B. Gilkey, 19 Fed. Rep. 127; The John T. 
Moore, 3 Woods, C. C. 61; The Robert L. Lane, 1 Low. 
388, where the question is referred to, but not decided. 
See also the note to The Dolphin, in which the reporter 
has collected numerous authorities bearing upon the 
subject. The argument against the liens seems to me 
to have the most weight. That the contract of insur- 
ance upon a ship is in its nature maritime is no longer 
an open question. Insurance Co. v. Dunham, 11 Wall. 
1. Itis however a contract forthe personal indem- 
nity of the insured. The credit is given to him, not 
to the ship. The principle upon which the law recog- 
nizes a lien for necessaries is that the ship may thus be 
enabled to engage in the competitions of commerce. 
Security is given the material-man, it is true, but the 
chief benefit is to the ship. It enables her to sail. A 
contract of insurance in no way aids the ship. She 
sails no better and no faster because of the insurance. 
It puts no steam iu her boilers and no wind in her sails. 
Dist. Ct., N. D. N. Y., 1884. Matter of Insurance Cos. 
Opinion by Coxe, J. 


NEW JERSEY SUPREME COURT ABSTRACT.* 


CONVERSION—DEMAND AND REFUSAL TO DELIVER.— 
Where goods have been deposited with a person for 
any purpose, and any other person than the depositor 
demands them of the bailee, the latter is not liable to 
an action of trover until he refuses to deliver after a 
reasouable time taken and opportunity given to ascer- 
tain the true ownership of the property. Lee v. Bays, 
18 C. B. 607; Carroll v. Mix, 51 Barb. 212; Alexander 
v. Southey, 5 B. & Ald.247; Isaac v.Clark, 2 Bulst. 314. 
In this case the refusal to deliver the goods to the real 
owner was not grounded upon an expressed doubt as 
to the wife’s interest in them, but was accompanied by 
au unqualified denial of her title, and an assertion that 
they belonged to her husband. This refusal was acon- 
version. Hinckley v. Baxter, 13 Allen, 139; Thomp- 
son v. Rose, 16 Conn. 71; 2 Greenl. Ev., § 644. Wykoff 
v. Stevenson. Opinion by Reed, J. 


OFFICER—USURPER OF PUBLIC OFFICE—NO ACTION 
FOR SALARY.—An unauthorized person gaining pos- 
session of a public office by force or fraud has no right 
of action against the public for the prescribed fees or 
salary for services rendered during such usurpation. 
The reasons which protect one who has performed the 
services belonging to a public office, under an appoint- 
ment apparently regular and legal, in ignorance of and 
without the means of ascertaining defects in the title, 
and where his refusal to serve would leave a vacancy 
in office, whether such reason be weak or strong, have 
no application to a case like this. In such a case we 
cannot doubt that in some form the officer de jure 
would be entitled in law to demand and have compen- 
sation for the injury done him by such an intruder. If 
payment be made to the officer de facto the public will 
be protected from further claim, as the disbursing ofti- 
cer is not bound to know the title by which an actual 
incumbent holds, and the rival claims to the fund 
must be litigated between the individual claimants; 
but upon suit brought by the incumbent against the 
public for pay, his title will be inquired.into. Dolan y. 
Mayor, etc., of New York, 68 N. Y. 274. And he must 
establish his right to be paid as between the plaintiff 
and the public represented by the defendant. Stuhr 
v. Curran, 15 Vr. 181, distinguished. Compensation 


*To appear in 46 N. J. L. Reports. ; 











attached to the office is not promised to him by ex- 
pression or legal implication, and the services are vol- 
untarily rendered. Dill. Mun. Corp., §§ 168, 169, and 
cases cited; Hoboken v. Gear, 3 Dutch. 265; Smith vy. 
Mayor, 37 N. Y. 518. Meehan v. Freeholders of Hud- 
son. Opinion by Knapp, J. 


CONSTITUTIONAL LAW—REGULATION OF COMMERCE— 
LICENSE FEES.—The provisious of the act for the better 
enforcement in Maurice river cove and Delaware bay 
of the act entitled ‘‘An act for the preservation of 
clams and oysters,’’ is not repugnant to section 8, arti- 
cle 1, of the Constitution of the United States, as an 
attempt to regulate commerce between the States. 
The imposition of a license feel upon ail boats engaged 
in planting or taking oysters in -the said place, is not 
obnoxious to the requirement in the State Constitu- 
tion that property shall be assessed under general laws 
and by uniform rules according to its true value. The 
Constitutions of other States contain provisions ana- 
logous to the requirement contained in ours, and 
wherever the courts have been called upon to construe 
them in regard to their application to assessments 
upon occupations in the form of license fees, they have 
been held inapplicable to the latter class of imposts. 
The almost, if not quite, unbroken course of decision 
has been in this direction, that these impositions are 
not taxes within the purview of the constitutional re- 
quirements. People v. Thurber, 13 Ill. 554; Cole v. 
Hall, 103 id. 30; Chilvers v. People, 11 Mich. 43; 
Youngblood v. Sexton, 32 id. 406; State v. Henry, 26 
Ark. 523; Bohler v. Schneider, 49 Ga. 195; People v. 
McCreery, 34 Cal. 432; Cooley Tax., §§ 401, 402, 427. 
Johnson v. Loper. Opinion by Reed, J. 


—_—_.—__—_—_—_ 


SUPREME COURT ABSTRACT. 
MASTER AND SERVANT—RISKS OF EMPLOYMENT— 
PERSONAL INJURY—MEASURE OF DAMAGES.—(1) The 
dangers from snow-banks are irseparable from the 
operation of railroads when snow prevails and is re- 
moved from the track, and empluyees when they enter 
the service assume the risk of such dangers, and the 
railroad company is not chargeable with negligence in 
leaving the accumulations of snow which it removes 
from its tracks in proximity thereto, even though 
some danger to its employees engaged in the oper- 
ation of its trains is created thereby. Dowell v. Bur- 
lington, C. R. & N. R. Co., 17 N. W. Rep. 901, fol- 
lowed. (2)In an action by the administrator of a fire- 
man against a railroad company for damages for negli- 
gently causing intestate’s death, in estimating the 
damages sustained it is proper to consider his calling 
at the time of his death, his ability, the amount of his 
earnings, and like circumstances, and the estimate 
should be made with reference to such facts as actu- 
ally existed, and such as it is reasonably certain would 
have occurred in the future but for his death; but it 
is error to allow evidence that when firemen had suffi- 
cient experience, and had acquired the requisite skill, 
they were sometimes employed as engineers, aud paid 
an increased compensation for their services. Brown, 
Adm’, etc., v. Chicago, R. I. & P. R. Co. Opinion by 
Reed, J. 
[Decided Oct. 24, 1884.] 


MORTGAGE—PAYMENT OF TAXES — FORECLOSURE— 
CLAIM OF LIEN—NOTICE.—(1) When a mortgagee,under 
a mortgage that provides that he shall have the secu- 
rity of the mortgage for any taxes he may have to pay 
on the premises, bids in the land at a tax sale, the law 
treats his purchase asa mere payment of the taxes, 
and gives hima lien therefor under the mortgage, and 
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when he forecloses the mortgage he is entitled to have 
the amount so paid included in the judgment against 
the mortgagor; butif he take judgment for the amount 
of the original debt only, the lien of the mortgage is 
exhausted, and a purchaser at the foreclosure sale takes 
aclearand absolute title to the premises. (2) That 
such purchaser knew when he purchased the premises 
that the mortgagee claimed a lien thereon for the 
amount of the taxes separate fromthe lien of the 
mortgage will not change the effect of the sale. Dick- 
inson v. White. Opinion by Reed, J. 

(Decided Oct. 24, 1884.] 


MORTGAGE—CONVEYANCE SUBJECT TO—DIVISION OF 
tract.—T. sold a portion of atract of real estate to L., 
subject to a mortgage, and the rest of the tract toS., 
who sold to B. The mortgage was foreclosed, and B. 
insisted that L. was bound to pay one-balf of the mort- 
gage debt. Held, that the assumption of a portion of 
the indebtedness by L. inured to the benefit of B. to 
the extent only of the amount L. had agreed to pay, 
and that B. could not recover more than the agreed 
Edwards vy. Thostenson. Opinion by Seevers, 


sum. 
 # 
(Decided Oct. 24, 1884.] 


MARRIAGE—DIVORCE—ADULTEROUS MARRIAGE OF 
PLAINTIFF.—The rule that it is not competent for one 
ofthe parties toa marriage to come into court and 
complain of the other’s violation of matrimonial du- 
ties, if herself likewise guilty, does not apply to one 
who contracta a second marriage under the belief that 
her husband is dead. The rulein England, and in at 
least several of the States in this country, is that when 
a party knowingly commits adultery such act may 
be pleaded in bar of an action for a divorce. Clapp v. 
Clapp, 97 Mass. 531. The rule may be thus briefly 
stated: ‘It is incompetent for one of the parties to a 
marriage tocome into court and complain of the 
other’s violation of matrimonial duties, if himself like- 
wise guilty.”’ 2 Bish. Mar. & Div.,§ 76. It is uncer- 
tain when the marriage of the plaintiffand John W. 
Smith took place; but from the meager evidence on 
that subject before us we reach the conclusion that it 
must have taken place from ten to fifteen years after 
the plaintiff last heard from the defendant. She might 
have concluded he was dead. There is no evidence 
tending to show that she supposed he was living. 
There is no evidence tending to show she was guilty 
of any criminal intent, and we conclude such a mar- 
riage does not bar her right to a divorce. Knowingly 
she did not commit adultery. She cannot be regarded 
asa guilty party in this action. Smithy. Smith. Opin- 
ion by Seever, J. 

[Decided Oct. 24, 1884.] 


MASTER AND SERVANT—LIABILITY FOR TORT OF 
SERVANT—SCOPE OF EMPLOYMENT—EVIDENCE—-DEC- 
LARATION OF AGENT—RES GEST2—PROOF OF AUTHOR- 
iry.—(1) Where an employee of a railroad company 
has authority to remove persons from trains who have 
no right to be thereon, the company is liable for any 
willful wrong he may do in removinga trespasser, and 
it is immaterial what motive he had or with what mal- 
ice the act was done. It isclaimed by counsel for ap- 
pellant that if the petition and plaintiff's testimony be 
true, the assault was felonious, and was an act wholly 
without the scope of the brakeman’s authority. A 
large number of cases are cited upon the question as 
to the liability of a master for the wanton, willful, and 
intentional wrong of his servant. Among the author- 
ities which hold that the master is not liable in such 
cases are De Camp v. Mississippi & M. R. Co., 12 Iowa, 
384; Cooke v. Illinois Cent. Railroad Co., 30 id. 
202; Cleveland v. Newsom, 45 Mich. 62;8. C., 7 N. W. 





Rep. 222; Fraser v. Freeman, 43 N. Y. 566; Howe v. 
Newmarch, 12 Allen, 49. In the case of McKinley v. 
Chicago & N. W. R. Co., 44 Iowa, 314; De Camp’s case 
and Cook’s case, above cited, were distinguished upon 
the ground that in the latter the injury was done toa 
passenger, while in the former it was done to live- 
stock, respecting which the duty of the railroad com- 
pany was entirely different. It is said however in that 
case, that ‘‘if we were left to determine the question 
upon principle whether an employer should be held 
liable for the willful or criminal acts of the employee, 
done in the course of his employment, we should have 
very little or no hesitation in affirming such liability, 
and this because the employer has placed the employee 
in aposition todo wrong; and it being done in the 
course of his employment, the intent with which it 
was done should not affect the liability of the employer, 
whether the intent be good or ill. So long as he acts 
within the scope of his employment the employer 
should be bound. (2) The declarations of a brakeman 
in putting a trespasser off of a train that he had au- 
thority to put him off are admissible as part of the res 
gesie in an action against the railroad company for 
damages caused by the forcible ejection. In 1 Greenlf. 
Ey., § 113, it is said: ‘*‘ Whenever what he did is ad- 
missible in evidence, then it is competent to prove 
what he said about the act while he was doing it.”’ It 
was competent for the purpose of showing that the 
brakeman intended to put the plaintiff offthe car. It 
was not competent for the purpose of showing the au- 
thority of the brakeman to eject the plaintiff. But 
the record does not show that this specific objection 
was made to the testimony. (8) Testimony of a wit- 
ness, who before and after the ejection from the train 
complained of, had been for fourteen years a foreman, 
brakeman, eugineer, or conductor of the railroad 
company, that brakeman were subject to the orders of 
conductors, and had orders to eject trespassers from 
trains, and testimony of witnesses that they had seen 
brakemen eject trespassers, is competent evidence of 
the authority of a brakeman to eject a trespasser. 
Marior v. Chicago, etc., Railroad Co. Opinion by 
Rothrock, C. J. 
[Decided Oct. 22, 1884.] 


NEGLIGENCE—EMPLOYEE OF RAILRUAD—QUESTION 
FOR JURY.—An employee of a railroad who, after sig- 
naling the train to stop, goes on to the track to make a 
coupling without looking or listening to see that the 
train actually stopped, is not necessarily’guilty of neg- 
ligence, and whether heis or not should be left to the 
jury. The only case in which this precise question has 
been determined, which has come under our knowl- 
edge, is Beems v. C., R. I. & P. R. Co., 58 Iowa, 150. 
In that case the decedent was attempting to uncouple 
certain cars while the train wasin motion, and he 
gave a signal to check the speed of the train, and with- 
out waiting to see whether it was obeyed or not, 
stepped between the cars and was injured. It was 
held that he was not ‘‘necessarily guilty of contribu- 
tory negligence.’’ Weare unable to distinguish that 
case from this, and to a considerable extent, at least, 
the same may be said in relation to Berry v. Central 
R. Co., 40 Lowa, 564, where a car repairer went under 
a car on a side track for the purpose of repairing the 
same, with the knowledge of an employee in charge of 
the track and movements of trains at that place, and 
it was held that he hada “right to suppose that no 
cars would be switched upon the track without notice 
to him, or at least that the switching would be done 
in a reasonably careful manner.’’ The only material 
difference between this case and Steel v. Cent. R. Co., 
43 Iowa, 109, is that the plaintiff in that case saw that 
the signal to check the train was being obeyed at the 
time he attempted to pick up the pin, which lay ou the 
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track, and it was said in that case that he was ‘** war- 
ranted in believing his signal would be obeyed.”’ The 
fact that the plaintiff went on the track before the 
train stopped should not alone prevent his recovery, 
unless he was negligent in so doing. To have so 
waited would have caused delay, and we apprehend 
railway companies expect their employees to avoid all 
delays possible. The necessities of the business, and 
due regard to the safety of trains, their own and lives 
of others, require prompt action on the part of em- 
ployees in charge of trains. While this is true, reck- 
lessness cannot be tolerated. It is not believed that 
any general rule can be laid down. Therefore it is 
and must, ordinarily, be a question for the jury 
whether an employee of a railway company, whose 
duty it is tocouple and uncouple cars attached or to 
be attached to a train, is or is not negligent when he 
goes on the track in front of a moving train in the per- 
formance of such duty. The plaintiff was rightfully on 
the track, and it cannot be said that he was guilty of 
negligence if he had taken the ordinary and usual pre- 
cautions for his own protection before he placed him- 
self in that position. In relation to Pennsylvania Co. 
v. Hankey, 93 Ill. 580, we only deem it necessary to say 
that the question in that case was whether the appel- 
lee, in the exercise of proper care, should have made 
an attempt to make a coupling when the train was 
moving, he knowing it was dangerous todo so because 
of the condition of the track along which he was re- 
quired to walk while attempting to make the coupling. 
Counsel insist that the rule which requires travellers 
who are about to cross a railroad track to ordinarily 
look and listen for an approaching train should be ap- 
plied to employees who are required to go on the track 
in the performance of their duties. But we think such 
rule should not be strictly applied to an employee who 
is engaged in making up trains, which must, in a great 
measure, require his undivided attention. The travel- 
ler looks, listens, and crosses the track, and his duty 
isended. This is not so with an employee engaged in 
making up trains, for itis undoubtedly true that fre- 
quently several cars are to be uncoupled and others 
coupled to the train. Considerable time is therefore 
required. Ifan employee so engaged is absolutely re- 
quired to look and listen for approaching trains, or un- 
expected movements of the train in in his charge, his 
usefulness would be greatly impaired. We think the 
question as to the duty of such an employee to look 
and listen for the movements of trains before he steps 
or walks on the track must be left to the jury to de- 
termine, and therefore it cannot be said that the 
plaintiff, as a matter of law, was guilty of negligence. 
Ominger v. N. Y. C. & H. R. R. Co., 4 Hun, 159; Snow 
v. Housatonic R. Co., 8 Allen, 441; Indianapolis, B. & 
W. R. Co. v. Carr, 35 Ind. 510; Crowley v. Burlington, 
Cc. R. & N. R. Co., 20 N. W. Rep. 467. Rule 59 of the 
company isin these words: “In all cases of doubt 
take the safe side and run uo risk.’’ The plaintiff had 
knowledge of this rule, and it is insisted that he disre- 
garded it, and therefore he is not entitled to recover. 
The rule implies that an employee must exercise judg- 
ment and discretion in determining whether danger 
existed if he did a thing in a certain way or at a cer- 
tain time. Inthis respect it is different from other 
rules to which our attention has been called by coun- 
sel. In I. C. R. Co. v. Houck, 72 Ill. 285, the rule was 
that only 110 pounds of steam should be carried. In 
Shanny v. Androscoggin Mills, 66 Me. 420, the rule 
required that the machinery should be stopped at a 
certain hour for the purpose of being cleaned. In Wol- 
sey v. Railroad Co., 33 Ohio St. 227, coupling by hand 
was strictly prohibited, and the employee was required 
to use a short stick. Under these rules no discretion 
was left tothe employee. He failed to obey them, 








either through recklessness or for his own convenience. 
As they were adopted for his benefit, or should be re- 
garded as just and proper, we can well see an employee 
should not recover damages for an injury received 
solely because he disregarded such precautions. The 
rule in O’Neill v. K. & D. M. R. Co., 45 Iowa, 546, and 
all other cases cited by counsel, were of a like char- 
acter. Itis difficult tosay, when judgment and dis- 
cretion is devolved upon an employee by arule of the 
company, that he cannot recover damages for an in- 
jury received, because as claimed, he failed to properly 
exercise the discretion with which he was invested. It 
seems to us this is necessarily a question for the jury. 
Besides this the plaintiff gave a signal which should 
have caused the train to stop. Had this been done 
the plaintiff could have stepped on the track as he did 
with perfect safety. Bucklew v. Central lowa R. Co. 
Opinion by Seevers, J. 

[Decided Oct. 23, 1884.] 


—_— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


NEGLIGENCE—APPROACHES TO PREMISES — LICEN- 
SEE.—The jury were warranted in finding that the de- 
fendant was seised of the premises and in possession 
and contro] of that part of them where the accident 
happened. It appeared from the defendant’s own 
testimony that he was actually the landlord and had 
collected the the rents since 1877. Dainty v. Brockle- 
hurst, 3 Exch. 207. He spoke of having got possession, 
that is, as we understand it, of the whole premises; 
and there was evidence that he assumed to have con- 
trol over the well into which the plaintiff's intestate 
fell. There was also evidence that the sub-lessees of 
the premises had surrendered to the defendant’s les- 
see before the latter surrendered to the defendant. 
Amory v. Kannoffsky, 117 Mass, 351, and cases cited. 
If there was any technical defect in the surrender of 
the sub-lessees, the mere fact that there was a formal 
and unasserted right outstanding would not prevent 
the defendant’s being chargeable to the same extent 
as if there had been no flaw in his right of possession. 
We assume that the defendant let the tenement, from 
which the plaintiff's intestate was coming at the time 
of the accident, when the premises were in their pres- 
ent condition, and therefore stands in the same posi- 
tion toward the public as if he himself had put the 
premises in that condition before the lease. The 
plaintiff's intestate went to the tenement referred to 
to stop a disturbance of the peace which was taking 
place there, as he had aright to. Gen. Stats., ch. 23, § 
13; Pub. Stats., ch. 34, §1. He seems also to have been 
invited by the occupant, whose son was making the 
trouble. He arrested the son, but as the arrest does 
not appear to have affected his course in leaving the 
place, his right to recover would not be affected if the 
arrest was unlawful. He came on the premises law- 
fully, and could lawfully leave them. Under the in- 
structions of the court, the jury must have found that 
the intestate was using the passageway by the defend- 
ant’sinvitation. That is to say, that the intestate had 
aright to understand from the appearance of the 
premises that the intended mode of approach to the 
tenement in question was over the open space where 
the well was; and the evidence warranted the finding 
to that extent. Ifthe appearance of the premises is 
such as to point out a certain open space as the mode 
of approach, while it may not be the defendant's duty 
to take care of the whole open space as an approach, 
his duty to keep safe the approach offered, whatever 
it is, is as great as if it were a wrought avenue. And 
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although the jury should regard less than the whole 


space as the approach proper, yet they would be at 
liberty to find, from the absence of any marks defining 
and separating the approach proper from the rest of 
the space, that an exceptional danger outside the for- 
mer aud in the latter made the approach unreason- 
ably dangerous. See Barnes v. Chicopee, ante ; White 
y. France, 2 C. P. D. 308; 21 Eng. Rep. 305. To put it 
in another way, the jury had aright to find that the 
plaintiff was properly where he was. Gilbert v. Nagle, 
118 Mass. 278. The defendant argues that the plaintiff 
was not using due care, because coming to an obstacle 
fifteen inches high in the dark,and stepping upon it,he 
then stepped forward and fell into the well. The jury, 
who regarded the well as making the passage danger- 
ous, may have considered that the plaintiff had a right 
to assume that no such danger would be allowed to 
beset the way. We cannot say, as matter of law, that 
they were wrong. Severy v. Nickerson, 120°Mass. 306; 
Fox v. Sackett, 10 Allen, 535; Lawless v. Connecticut 
River Railroad, 136 Mass. 1. Leavoyd v. Godfrey. 
Opinion by Holmes, J. [See 19 Alb. L. J. 267.—En.} 
(Decided Jan., 1885.) 


TRUST AND TRUSTEE—FUNDS MAY BE FOLLOWED— 
MISAPPROPRIATION.—Those who receive trust prop- 
erty from a trustee in breach of his trust become 
themselves trustees thereof, if they have notice of the 
trust. So when a trust fund is employed to purchase, 
in whole or in part, a particular piece of property, so 
long as the trust fund can be identified it may be fol- 
lowed into the hands of any one purchasing with no- 
tice, as he has made himself an accomplice in the orig- 
inal wrongful act. The property which has been sub- 
stituted for the fund is itself impressed with the trust 
originally imposed upon the fund. But it is necessary 
that such property should be pointed out and identi- 
fied. When the property of an unfaithful trustee is 
augmented by the incorporation into his own property 
of trust funds, and with his property thus augmented 
he makes purchases or conveyances, those dealing 
with him, even ifthey know him to be an unfaithful 
trustee, cannot be held to he trustees of property 
which cannot be connected with the trust fund. If 
one knows that a purchase is made from him with the 
specific funds of an estate wrongly misappropriated, 
he may be compelled to repay that which he thus re- 
ceived. Trull v. Trull, 13 Allen, 407. But if he re- 
ceives it, not as a distinct fund, and with no knowl- 
edge that would identify it as forming a part of the 
trust fund, his general knowledge that the party pay- 
ing wrongfully used trust funds would not render him 
thus responsible as trustee. Howard v. Fay. Opinion 
by Devens, J. 

[Decided Dec., 1884.] 


INSOLVENCY — PREFERRED DEBTS — CONSTRUCTION 
OF STATUTE.—It is provided by the Pub. Stats.,ch. 157, 
§ 104, that in the order for a dividend on an insolvent 
estate, ‘‘the following claims shall be entitled to pri- 
ority, and to be paid in full in their order: First, all 
debts due to the United States and all debts due to 
and taxes assessed by this State, or any county, city 
or town therein.’”” Weconcur in the plaintiff's view 
that the taxes collected by the insolvent as town col- 
lector ceased to be taxes eo nomine, and constituted a 
debt due by him to the town. The words “‘ debts due 
to”’ and *‘ taxes assessed”’ being connected conjunc- 
tively in the statute, it would not seem possible to 
construe it in any other way than as providing that 
they are alike preferred debts. They cannot be limi- 
ted todebts due for taxes assessed from those to 
whom they are assessed. The plaintiff urges that when 
by the Stat. of 1862, ch. 183, § 11, counties, cities, and 








towns were first added to the list of preferred credi- 
tors, the reason was expressed to be “‘ so that county, 
city, or town taxes shall be entitled to the same prior- 
ity or preference as State taxes are now entitled to in 
cases of insolvent debtors;” and that although these 
words are omitted in the Public Statutes, we may 
properly recur to them for the purpose of construing 
the statute as it now stands. The provisions of the 
Public Statutes were certainly intended as a re-enact- 
ment, without change in the law as it previously ex- 
isted. Drew v. Streeter, 137 Mass. It was the inten- 
tion of the commissioners, as stated by them, to ex- 
press in the text of the revision the existing laws ac- 
cording to their understanding of them in such a man- 
ner that no existing rights should be changed. When 
there is substantial doubt as to the meaning of the 
language used inthe Public Statutes, the statutes, as 
they previously existed, afford therefore a most valu- 
able guide in their construction. But when language 
is clear, we cannot look to the earlier statutes to see if 
an error has been made by the Legislature in its un- 
derstanding of them, as there is no room for the office 
of construction. Lewis v. United States, 92 U.S. 621. 
Even if the meaning it has affixed to the earlier stat- 
utes is different from that we should attribute to 
them, that which it has adopted, if clearly expressed 
by the Public Statutes, is controlling. If the language 
of the statute, as it now exists, were susceptible of 
two constructions, an argument drawn from the stat- 
ute as it was formerly expressed (should we ‘adopt the 
meaning given to it by the plaintiff) would be conclu- 
sive. United States v. Bowen, 100 U. S. 508. But it is 
impossible for us to say that the explicit language used 
in the revision was not so used for the very purpose of 
removing any doubt which might have been caused by 
the expression in the statute of 1862 relied on by the 
plaintiff. Bent v. Hubbardston. Opinion by Dev- 
ens, J. 

[Decided Dec., 1884.] 


CEMETERIES—EASEMENT OR FEE — ALTERATION BY 
CITY—RIGHTS OF OWNER.—It has been said that rights 
of burial in public burial grounds are peculiar and are 
very dissimilar to rights in pews; that they are so far 
public that private interests in them are subject to the 
contro] of the public authorities having charge of po- 
lice regulations. Sohier v. Trinity Church, 109 Mass. 
1,21. See Pub. Stats., ch. 82,§15. It has been held, 
in the case of asale by plan, that the fee of the ways 
remained in the owner of the cemetery who retained 
general charge of the grounds. Seymour v. Page, 33 
Conn. 61. Finally, apart fromany peculiar principles 
applicable to cemeteries, it is to be borne in mind asa 
general proposition that a reference toa plan does not 
necessarily add to or enlarge the easements conveyed 
by the deed. Williams v. Boston Water Power Co., 
134 Mass. 406, 416. Taking all these considerations into 
account, we should hesitate to decide that the plaint- 
iff could have any standing in equity to complain of 
alterations made in good faith for the general improve- 
ment of the cemetery,and not,impairing the value of his 
lot, or his means of access to it. If he has any such 
right, it is inter apices juris, and when the master 
finds that the pecuniary loss to him is nothing, and 
that the injury or damage, if any, is ‘ wholly one of 
sentiment and temper of so slight a character as to be 
counted among the trifles which the law does not re- 
gard,” and when it further appears that the plaintiff 
has lain by and taken no other action than to protest, 
while ‘‘the city has expended in the work in question 
a large sum of money manifestly to the general im- 
provement and benefit of the cemetery, and the cost of 
removing or opening the wall and terrace across the 
avenue would largely exceed the amount or value of 
the plaintiff's individual interest in the premises,” 
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we are clearly of opinion that the plaintiff has no claim 
to equitable relief. Wood vy. Sutcliffe, 2 Sim. (N. 8.) 
166; 21 L. J. (N. S.) Ch. 253. Gaunt v. Fynney, L. R., 
8Ch.8. Perkins v. City of Lawrence. Opinion by 
Holmes, J. 

[Decided Jan., 1885.] 


MUNICIPAL CORPORATION—ICY SIDEWALK — EVI- 
DENCE AS TO PRIOR CONDITION.—In an action for 
personal injuries occasioned by falling upon a defec- 
tive sidewalk the court may, in its discretion, reject 
evidence of the condition of the sidewalk as to ice a 
week before the accident happened, so far as offered 
to prove the condition at the time of the accident, 
even if under special circumstances, it would have 
been warranting in admitting it. Berrenberg v. Bus- 
ton, 157 Mass. 231. The witness did not undertake to 
speak to the continuance of the samedefect down to 
the moment of the accident from daily observation, 
and although the plaintiff's counsel stated that he ex- 
pected to prove by this and other witnesses that the 
defect had existed in substantially the same way for 
eight or ten days, yet in view of the plaintiff's own 
testimony, that the day before the accident snow fell 
to the depth of four or five inches, followed by rain and 
then by athaw, we must take it that the intended 
proof was by way of inference from other testimony 
like that offered, which the court very properly con- 
sidered too remote. The plaintiff argues that the evi- 
dence was admissible to prove notice. What we have 
said applies to this argument also, for the notice to be 
proved must be notice of the same defect. Further- 
more the defense was not put on want of notice of the 
condition of the sidewalk, such as it was, but on a de- 
nial that the condition was defective. Woodstock v. 
City of Worcester. Opinion by Holmes, J. 

(Decided Jan., 1885.] 


NEGOTIABLE INSTRUMENT — ILLEGAL CONSIDERA- 
TION—PARI DELICTO—COMPOSITION.—The first count 
was upon a promissory note for $217.50, made by the 
plaintiff to the defendant; the second was for a like 
amount, upon an account annexed for goods sold and 
delivered by the plaintiff to the defendant before the 
making of the note. The plaintiff does not contend 
that he is entitled to recover upon the note on which 
his first count is founded. The note was given in con- 
sideration, and upon the secret agreement, that the 
plaintiff should execute adeed of composition en- 
tered into between the defendant and his creditors, 
which purported to treat all the creditors equally. The 
decisions are numerous and uniform that such a note 
isvoid. Harvey v. Hunt, 119 Mass. 279, and cases 
cited. But he contends that he is entitled to recover 
the balance of his account for which the note was 
given, in the same manner as if he had not executed 
the composition deed. In other words, his claim is 
that the law will regard the rights of the parties as if 
the composition deed and the corrupt agreement by 
which it was accompanied had never been made. We 
do not understand this to be the law. If two persons 
make an illegal contract, being in pari delicto, so long 
as it remains executory, the law will not aid either 
party toenforce it; but so far as it is executed, the 
law will not lend its aid to either party to relieve him 
from the consequences of the illegal contract, or to re- 
scind it. Myers v. Meinrath, 101 Mass. 366; Horton v. 
Buffinton, 105 id. 399; Cranson v. Goss, 107 id. 439. In 
the case at bar the plaintiff executed the composition 
deed and received the amount provided for therein in 
full satisfaction and payment of his account. This 
operated as an extinguishment of his debt. The agree- 
ment withthe defendant that he would pay the full 
amount of the debt in the future was illegal, and 
avoided the composition deed as to other creditors. 








Partridge v. Messer, 14 Gray, 180. But the plaintiff 
was bound by it, and cannot set up his own illegality 
to relieve himself from its consequences. His debt 
has been discharged and extinguished, and the law 
leaves the parties in the position in which they have 
placed themselves, and will not furnish a remedy to 
either to undo what has been done. Mallalieu v. Hodg- 
son, 16 Q. B. 689. Huckins v. Hunt. Opinion by 
Morton, C. J. 

[Decided Jan., 1885.] 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

TOWN—ONE OF FOUR OFFICERS CANNOT BIND TOWN— 
ALL Must AcTt.—A township having four supervisors 
was for the convenience of such supervisors divided into 
four districts, over each of which one supervisor had 
charge. The supervisor in one of said districts engaged 
and contracted with a party to plow the road, and in 
answer to the party’s objection, that his plow was too 
light, said: “‘I’llinsure you it won’t hurt it.’’ The 
plow being broken while employed in the work, and 
suit being brought against the township to recover 
damages, held, that the alleged contract was not a 
ministerial act which could be entered into by one su- 
pervisor, so as to bind the township, but that in order 
to create such liability it should have been entered 
into by all the supervisors. He/d therefore that the 
township was not liable. One supervisor cannot levy 
a tax to pay the debts contracted, nor the expenses in- 
curred in the township. Cooper v. Lampeter Town- 
ship, 8 Watts,125. Asa general rule,it may be declared 
one cannot bind the township by a contract,the propri- 
ety of which requires deliberation and the exercise of 
judgment. Union Township v. Gibboney, 13 Norr. 534. 
He may bind it in matters purely ministerial. It isin 
the line of ministerial duty to open and repair a road. 
He can therefore employ laborers for that purpose. It 
was held in Dull v. Ridgway, 9 Barr, 272, that one might 
give a valid due bill, which showed on its face that it 
was for work done thereon. The right of the laborer 
rested rather on the consideration mentioned therein 
than on the due bill itself. The township was not 
thereby deprived of any valid defense. The law has 
wisely intrusted tothe supervisors as a body the trans- 
action of all the public business imposed on them, which 
calls for the exercise of judgment and careful delibera- 
tion. The conclusion at which we have arrived does 
not conflict with Commonwealth y. Supervisors of 
Colley Township, 5 Casey, 121, in which it was held 
that the supervisors might enter into a valid arrange- 
ment that each should take charge of a certain portion 
of the township, and direct the working out of road 
taxes therein. Nor is the present case like Hopewell 
Township v. Putt, 2 Week. Notes, 46, in which a _per- 
son was permitted to recover for money advanced to 
pay for work actually done in constructing the road. 
The attempt now is not to recover for work done, not 
for money advanced to pay for work done, but to pay 
damages not contemplated by the board of supervisors 
and not implied under any authority given by them. 
The alleged contract was therefore in excess of the 
power of one supervisor, and the township is not 
bound thereby. It cannot be said that such acontract 
is a ministerial act. Somerset v. Parson. Opinion by 
Mercur, J. [See 20 Eng. Rep. 522.] 

(Decided Oct. 6, 1884.] 


SUBROGATION—JUDGMENT-NOTE—LIEN.— Where one 
of two debtors on a joint judgment-note, which has been 
duly entered up, pays, under execution, the amount 
thereof, taking an assignment of record of the judg- 
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ment to his use, he is entitled to be subrogated to the 
creditor’s rights against the estate of his deceased co- 
obligor, to the extent that he has paid his co-obligor’s 
proportion of the debt. In McCormick v. Irwin, 11 
Casey, lil, it was said by Mr. Justice Strong: ‘The 
doctrine (subrogation) does not depend upon privity, 
nor is it confined to cases of strict suretyship,’’ and in 
Cottrell’s Appeal, 11 Harr. 294, by Justice Woodward : 
“ Subrogation is founded on principles of equity and 
benevolence, and may be decreed when no contract or 
privity of any kind exists between the parties. When- 
ever one not a mere volunteer discharges the debt of 
another he is entitled to all the remedies which the 
creditor possessed against the debtor.’’ And in Mosier’s 
Appeal, 6 P. F.S. 76, where a junior judgment creditor, 
believing the land would be sacrificed, after the exe- 
cution plaintiffs had refused to assign their judgments 
to him on payment, paid the executions to the sheriff, 
and satisfaction was entered; no other liens having 
intervened, he was subrogated to the rights of the 
execution plaintiffs, and the satisfaction cancelled. 
While the ruling of these cases is perhaps broad enough 
to control the present one, we are not obliged to say so, 
as we have direct authority upon the point. In Gear- 
hart v. Jordan, 1 Jones, 325, it was held that ‘‘ the rule 
embraces purchases in common of an estate bound by 
a joint lien, as between themselves, the purpart of 
each is liable to contribute only its proportion of the 
common burden, and beyond this is to be regarded 
simply the surety of the remaining purparts. In this 
respect they are to be treated as the several estates of 
joint debtors, one being surety of the other; and if 
the purpart of one is called upon to pay more than its 
due proportion, the tenant or his lien creditors, upon 
the principle settled in Fleming v. Beaver, 2 Rawle, 
128; Croft v. Moore, 9 Watts, 451; and Neff v. Miller, 8 
Barr, 347, is entitled to stand in the place of the satis- 
fied creditor to the extent of the excess which ought 
to have been paid out of the other shares.’’ Gearhart 
vy. Jordan was recognized in the late case of Watson’s 
Appeal, 9 Norr. 426, where is was said by Mercur, J.: 
“As between two mortgagors of land held by them as 
tenants in common and third persons, each mortgagor 
is liable for the whole sum secured by the mortgage; 
but as between themselves each is liable for one-half 
only. As to the other half, each is surety for the 
other.”’ <Ackerman’s Appeal. Opinion by Pax- 
son, J. 

(Decided April 14, 1884.] 


EQuity—JOINT PURCHASE OF PROPERTY—REFUSAL 
OF SOME OF PURCHASERS TO PAY THEIR SHARE OF EX- 
PENSES—EFFECT OF.—Several parties, who were owners 
of bonds of a railroad company about to be sold under 
the mortgage, entered into an agreement to purchase 
the property and not to claim their share of the pro- 
ceeds of the sale, but to take in lieu thereof bonds, to 
be issued under a company to be subsequently organ- 
ized. Nothing was said in the agreement as to which 
of the parties should purchase the property but one of 
them, a corporation, undertook to do so, but the prop- 
erty was bid above their limit. Subsequently the pur- 
chaser at the sale transferred the title to said corpora- 
tion for advances made by them and for prior indebt- 
edness to them. Said corporation began to reorgan- 
ize a company, and requested the other parties to join 
in the expenses, which was refused. Held, that even 
should this purchase by the corporation inure to the 
benetit of the other bondholders, the latter were de- 
barred by their refusal to share in the expenses from 
claiming any interest in the purchase. Yeager’s Ap- 
peal, 4 Out. 88. Lennig’s Appeal. Opinion by Pax- 
son, J. 

[Decided April 14, 1884.] 





EXECUTOR AND ADMINISTRATOR—PURCHASE OF IN- 
TEREST OF DECEASED IN PARTNERSHIP—VOIDABLE 
RATIFICATION — ESTOPPFL — MARRIED WOMAN — AD- 
VANCEMENT—INTEREST ON.—(1) The purchase of the 
undivided interest of a deceased partner by the execu- 
tor of his estate, in his own behalf, is viewed with 
more suspicion; in such case the estate stands alto- 
gether unprotected; itis exposed to the greed or the 
executor, with none to guard against it. The execu- 
tor appears both as seller and buyer, and an indefeasi- 
ble title cannot thus be acquired. Chronister v. 
Bushey, 7 W. &S. 153; Campbell v. McLain, 51 Penn. 
St. 200. The rule extends to all having a fiduciary re- 
lation to the property, and the fairness and honesty of 
the transaction do not vary it. This principle is not 
founded on the assumption of actual fraud; it is arule 
of public policy. Drysdale’s Appeal, 2 Harr. 536; 
Chorpenning’s Appeal, 32 Penn. St. 315. Where the 
transaction is accompanied by actual fraud it is abso- 
lute void, andis incapable of subsequent ratification ; 
but a purchase by a trustee at his own sale, bona fide 
and for a full price, is but a legal fraud; it is voidable 
only, aud may be confirmed by the parties in interest 
upon full knowledge of all the circumstances after a 
deliberate examination. What may be subsequently 
ratified may of course be previously authorized, and 
an act done by such previous authority needs no sub- 
sequent ratification. (2) It is certainly true, as shown 
in ajlong line of cases, that a contract, void under the 
disability of coverture, cannot be made good by estop- 
pel; neither a fraudulent denial of coverture, payment 
of purchase-money nor silent acquiescenco in the mak- 
ing of improvements, nor all of these together, can by 
way of estoppel give validity to a contract void upon 
this ground. Glidden vy. Strupler, 2 P. F. 8. 400; Bisp- 
ham Eq. 293. The above principle applied in the pres- 
ent case where certain married women executed, with- 
out the joinder of their husbands, an instrument 
which virtually ratified a purchase by their father’s 
executor of decedent’s interest in a partnership. In 
such case the married women were held estopped from 
subsequently objecting to said purchase. (3) A testa- 
tor by his will directed that the amounts due him by 
his sons-in-law should be taken as advancements by 
him to their several wives. Held, that no interest 
could be charged on the indebtedness of the sons-in- 
law to the testator. (4) Where a testator, after pro- 
viding for certain annuities, leaves the residue of his 
estate to his widow during her life, she is entitled to 
interest which has accrued upon a debt due the estate 
between the date of testator’s death and the date of 
the collection of the debt. Grim’s Appeal. Opinion 
by Clark, J. 

(Decided Oct. 6, 1884.] 


CoRPORATION—STOCKHOLDER—LIABILITY OF, HOW 
ENFORCED.—A stockholder of a manufacturing corpo- 
ration, against whom judgment is recovered for the 
debts of the corporation, which judgment he pays, is 
not entitled to contribution against the other stock- 
holders except in the particular manner specified in 
the acts. Corporation stockholders who have already 
contributed their proportions to the capital stock are 
not at the common law or in equity liable for the cor- 
porate debts; statutes which impose this liability 
must therefore be strictly construed. This rule of law 
is wellsettled. Mean’s Appeal, 4 Norr. 78. The right 
of contribution among stockholders also exists by rea- 
son only of the obligation imposed by the statute. If 
it were not for the statute there would exist no per- 
sonal responsibility on the part of the holder of the 
stock, either to the corporate creditors or to each other 
for the corporate debts. The right of the plaintiffs to 
recover in this case therefore depends upon the con- 
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struction of the act of April 7, 1849, and its supple- 
ments of April 20, 1853 (Pamp. Laws, 637), and 27 
March, 1854 (Pamp. Laws, 215). Hoard v. Wilcox, 11 
Wright, 51; Mansfield Iron Works v. Willcox, 2 P. F. 
S. 378; Patterson v. Lane, 11 Casey, 275; Brinham v. 
Wellersburg Coal Co., 11 Wright, 43. In the case of 
Youghiogeny Shaft Co. v. Evans, 22 P. F. 8. 334, the 
case of Briuham v. Wellersburg Coal Co., supra, and 
Hoard v. Wilcox, supra, are cited with approval, and 
Agnew, J., there says: ‘‘The liability of the stock- 
holders is secondary, and the proceeding to enforce it 
is statutory, not at common law; it was therefore held 
in several decisions that in such case the proceeding is 
wholly governed by the statute, and the rights and lia- 
bilities of the parties must be ascertained by it.’ 
O’ Reilly v. Bard. Opinion by Clark, J. 

[Decided Oct. 6, 1884.] 

_—__—__—_—. 


KANSAS SUPREME COURT ABSTRACT.* 

PARTNERSHIP—PROPERTY OF, PURCHASED BY PART- 
NER—EXEMPTION.—One partner may acquire title to 
partnership property by purchase from the copartner- 
ship, and if the purchase is not made with the intent to 
hinder, delay or defraud the creditors of the copartner- 
ship, and the property purchased is such as is exempt 
from levy and sale on execution under the statutes of 
the State, may hold it as against creditors of the co- 
partnership. Burton v. Baum. Opinion by Hurd, J. 

CONTEMPT—WHAT CONSTITUTES—HABEAS CORPUS. 
—To constitute a direct contempt of court there must 
be some disobedience to its order, judgment or pro- 
cess, or some open and intended disrespect to the court 
or its officers in the presence of the court, or such con- 
duct in or near the court as to interrupt or interfere 
with its proceedings or with the administration of 
justice. To constitute a constructive contempt of court 
some act must be done, not in the presence of the 
court or judge, that tends to obstruct the administra- 
tion of justice, or bring the court or judge or admin- 
istration of justice into disrespect. D. executed his 
recognizance to appear in the District Court at a cer- 
tain term and submit to atrial on a criminal charge 
pending against him in such court. Hedid not ap- 
pear at the term of the court at which he was recog- 
nized, but absented himself from the county where 
the court was held. Proceedings were taken against 
him for contempt, and he was convicted and impris- 
oned. Held, that the facts stated in the charge against 
him, on which he was convicted, do not constitute a 
contempt for which he can be punished by fine or im- 
prisonment. The judgment rendered was not war- 
ranted by law, and the court was without jurisdiction 
to render it, and the imprisonment under it is illegal, 
and the petitioner is entitled by proceedings in habeas 
corpus to be discharged from imprisonment. Matter 
of Dill. Opinion by Hurd, J. 

MECHANICS’ LIEN—LEASEHOLD ESTATE—EXTENT OF 
LIEN.—A mechanics’ lien, or lien for materials and la- 
bor, may attach to a leasehold estate. We think the 
word ‘‘owner’”’ in the statute as it now exists is com- 
prehensive enough to include an owner of a leasehold 
estate as well as the owner ofa greater estate. In the 
case of Chouteau v. Thompson, 2 Ohio St. 114, 123, the 
Supreme Court of Ohio, in construing a similar stat- 
ute, uses the following words, to wit: “The word 
‘owner’ in the first section of the act is not limited in 
its meaning to an owner of the fee, but includes also 
an owner of a leasehold estate. If the ownership isin 
fee, the lien is upon the fee; if it is of a less estate, the 
lien is upon such smaller estate. To hold that an 
owner in fee only is meant would be directly subver- 
sive of the policy of the act, and in a great degree ren- 


*Appearing in 32 Kansas Reports. 





der it useless.’’ A leasehold estate may include build- 
ings, fixtures and machinery placed upon the real es- 
tate by the tenant. Such a fien may attach to the 
leasehold estate, including the buildings, fixtures and 
machinery placed upon the real estate by the tenant, 
although the tenant may have the right and privilege 
of removing such buildings, fixtures and machinery 
from the leased premises. Hathaway v. Davis. 
Opinion by Valentine, J. 





CORRESPONDENCE. 


PREFERENCES IN THE COURT OF APPEALS. 
Editor of the Albany Law Journal: 

The attention of the bar is being called to the neces- 
sity of relieving in some mode the Court of Appeals, 
and manydifferent views and suggestions have been pre. 
sented. There is one matter however, while it will not 
tend to lessen the labors of the court, attention should 
be called to; that is, the great and growing injustice 
caused by the statutes creating preferences as a matter 
of right. While criminal cases should be preferred, 
there is no reason why all other cases should not be 
heard in their order, unless the court should deem it 
proper to advance such cases if in its judgment public 
or private interests justify it. The first two hundred 
cases on the present calendar are preferred under the 
statutes, and it may be safely asserted that in not ten 
per cent of them is there any reason for urgency, or 
that making them take their turn with other causes 
would produce any hardship. In upward of one-half 
of the other causcs the retnrns were filed during 1883, 
and none of them will probably be reached before the 
June session, about two years from the time the re- 
turn is filed, and probably in most of them an early 
hearing is as much deserved or necessary as in an 
equal number of preferred causes. Making of a calen- 
dar before the existing one is catled through, operates 
to further postpone the hearing of causes on the gene- 
ral calendar. If the present calendar should remain 
until the causes thereon are al] called, and that should 
be the rule hereafter adopted, it would materially al- 
ter the limitation; there would not be the yearly push- 
ing back of causes on the general calendar to make way 
for cases where the appeals are taken long after other 
cases. Should not this matter be called to the atten- 


tion of the court? 
ANTI-PREFERRED. 


A CORRECTION. 
Editor of the Albany Law Journal: 

I note in your last week’s journal you say, in column 
of judicial salaries, that Circuit judges in this State 
(Missouri) get $4,500 per year. You arein error; they 
get $2,000 per year, and pay their expenses from that 
sum; and are the poorest paid and hardest worked 
servants of the people. 

Respectfully, 

Kryaston, Mo., March 26, 1885. 

AN INTERESTING INQUIRY. 
Editor of the Albany Law Journal: 

I have been trying to compute the interest on a note 
from Oct. 25, also Oct. 29, also Oct. 31, 1884, to March 
19, 1885. The question I want settled is: How long a 
time has elapsed on which the interest must be com- 
puted? I want the correct legal method of computing 
the time, but I cannot find any thing upon the sub- 
ject. I write this to ask if you will indicate in your 
journal where I may go for authorities, even if you 
cannot answer my query yourself. I can obtain four 
different results for each note. What is the correct or 


Wm. A. Woop. 


legal method? An early reply will greatly oblige 





New York, March 30, 1885. 


INQUIRER. 
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CURRENT TOPICS. 

: shits 
HE Central Law Journal seems to have some- 
what modified its views concerning the morals 
of the legal profession, and especially with regard 
to the ‘‘traflic in litigation.” The Journal once 
sneered at our old-fashioned notions about the ‘‘ con- 
tingent fee business.” Possibly its change of views 
is attributable to a recent change of editors. Such 
a change sometimes works a difference of opinion. 
Recently alluding to the conduct of the Pacific 
Coast Bar Association in a certain case, the Journal 
said: ‘‘The better members of the bar have been 
guilty of too many questionable practices to pro- 
ceed with alacrity toward purging their own ranks, 
and when they do proceed they find it an expen- 
sive and ungrateful task.” This having been criti- 
cized by a correspondent, the Journal justified it as 
follows: ‘‘The language above quoted was delib- 
erately written. It embodies a profound convic- 
tion, the result of many years acquaintance with 
the morals and practices of the legal profession. 
There are of course many honorable and _ high- 
minded men in that profession. But the public 
distrust of the profession is increasing every day, 
and it is not an ignorant distrust, the result of low 
prejudice, or the opinions of that class of people 
whose misfortunes or crimes bring them in contact 
with the lowest class of lawyers. The best members 
of the legal profession in Missouri have, since the 
State existed, trafficked in litigation — bought it 
and sold it as though it were merchandise, and they 
are still doing it. We ask our learned correspond- 
ent if it isnot soin Alabama. A barrister could 
not remain a member of any of the English Inns of 
Court who would do this. It is notorious that pro- 
fessional morals in the United States are very lax, 
and that lawyers in good standing can everywhere 
be found who have done things that would disbar 
them in England. This is an unpleasent thing 
to say. It is especially an unpleasant thing fora 
lawyer to say who loves his profession, and desires 
to promote its honor and extend its good name. A 
man does not start on a career of moral reform un- 
til he acquires a profound conviction of his own un- 
worthiness. The same law holds good in respect 
of any number of men or any class of men. No 
real reformation will begin in the ranks of the legal 
profession until that profession as a body begins to 
share in some measure in the popular conviction of 
its own unworthiness. As long as the members of 
the profession are content to rest in the idea that 
all its practices are honorable, no real movement 
toward reformation will commence.” And still 
more recently the Journal thus responds to another 
critic: ‘‘We agree that the lawyers as a class are 
as good as other men; but as their calling is a pro- 
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fession and not a trade, and as it concerns the ad- 
ministration of justice, they ought to be better than 
other men. We believe that the lawyers of Mis- 
souri are, as a class, as good as those of Alabama, 
and we believe that many of them in good standing 
in both States have been, and are, in the habit of 
prosecuting actions of ejectment and damage suits 
upon agreements to receive an aliquot part of the 
land or money recovered as a compensation for their 
services. This makes them speculators in lawsuits, 
degrades them from the honorable position of counsel- 
lors and advocates into that of secret parties, and 
tempts them into practices which are incompatible 
with a faithful demeanor toward the courts. We may 
err in this conclusion as to Alabama, and we do not 
speak of the east, with which we are not much ac- 
quainted ; but we have reason to believe that this 
practice is more or less prevalent throughout the 
entire west and south. We have not yet seen or 
heard of any attempt on the part of any bar associ- 
ation to rebuke or correct it.” In the main we agree 
with these views. It is refreshing to see this ex- 
pression in so influential a journal, and it must have 
weight, coming from one of the first legal authors 
of our time, and an honored judge. In connection 
with this, we call attention to a leading article in 
another column, in which it is shown that the at- 
torney in this State, under the law of 1879, has a 
lien on the client’s cause of action, not to be af- 
fected by any settlement between the parties. This 
probably applies only to the attorney. It ought to 
be extended to the counsel. This would do away 
with the stock pretext for the necessity of the ‘‘con- 
tingent fee business.” But what with ‘trafficking 
in litigation ” and resisting the demand of the peo- 
ple for simple laws and cheap justice, the lawyers 
in the Legislature and out of it, or a good many of 
them, seem determined to ruin the profession. 


If the spirit of agnosticism continues to spread 
as it is now doing it will soon become necessary to 
modify our laws concerning judicial oaths, or a 
large and liighly respectable part of the community 
will be disqualified from testifying. Mr. Louis 
Claude Whiton discoursed on this topic in 29 ALB. 
Law Jour. 844. Recently in Massachusetts a bill, 
the effect of which was to allow “ infidels,” ‘‘ athe- 
ists” and ‘‘agnostics” to testify in the courts of 
that State, was defeated in its Legislature. Ac- 
cording to newspaper reports the vote in the 
Senate stood 22 against the bill to 10 in its favor. 
The Central Law Journal says: ‘‘Some of the most 
pure, honest, upright and distinguished men in 
Massachusetts are absolutely denied the right to 
protect by their testimony their liberty, their prop- 
erty and their lives in the courts of justice by the 
infamous rule which that vote perpetuated. * * * 
But when we think of the fate of the bill in the 
Massachusetts Senate, just spoken of, we feel like 
saying, ‘ poor, old, narrow-contracted, hide-bound, 
bigoted, middle-aged, ante-deluvian, crustacean, 
superstitious, puritanical, praise-God-bare-bones, 





hew-Agag-hip-and-thigh, zeal-of-the-land-busy, I- 





302 


THE ALBANY LAW JOURNAL. 








am-better-than-thou, Massachusetts!’’’ This is 
rather rough, but we are not sure that it is not 
deserved. 





Speaking of agnostics — at a meeting of the Nine- 
teenth Century Club in New York, at which the 
subject of discussion was, ‘‘ Moral Evil, its Sources 
and Remedies,” Mr. D. G. Thompson, a_ well- 
known New York lawyer, author of a work on 
Psychology, read an elaborate essay, in which he 
undertook to show that the great source of moral 
evil is poverty, and that the remedy is to divide up 
property more equally. He was combated by 
Father McGlynn, Catholic, and Rev. Mr. Williams, 
Unitarian, The weak point of Mr. Thompson's ar- 
gument is in not recognizing the terrible prevalence 
of sin among the rich. One suggestion made by him 
struck us forcibly — that laws ought to recognize 
and provide for satisfying while regulating the in- 
nate passions of men, and we then thought of the 
extreme folly, on which we have often commented, 
denying remarriage to parties divorced for their 
own infidelity. But what particularly strikes us just 
now is that Mr. Thompson, with all his culture and 
learning, and his unquestioned good character, 
might not be a competent witness in Massachusetts, 
against such a fellow as Sullivan, the prize-fighter, 
because while Mr. Thompson does not deny, 
and hopes for the existence of a God and a 
future state of reward and punishment for earthly 
deeds, he “does not know.” In the discussion by 
the New York club Father McGlynn declared him- 
self an ardent disciple of Henry George in respect 
to land tenure, which will give joy to Mr. Clark, 
whose work on “ Man’s Birthright” we recently 
found a little fault with, however much it may dis- 
agree with the practice of the Father’s church. 


There was a field-day in the lower house of our 
Legislature last week on the Code, in which Messrs. 
Ives, Baker and others distinguished themselves by 
their advocacy of the Code, while several others, 
whose names we suppress out of charity, distin- 
guished themselves, Erostratus-fashion, by their op- 


The measure commanded a support of 
sixty-three votes against thirty-five. This result 
will encourage both sides, we suppose. Now we 
want to know what, if any thing, the opponents 
of the Code propose to give us. This matter is more 
important than capitols and parks. Are we to 
have any amelioration of our laws? And if so, 
when and what? 


position. 


In all the Code-literature there is nothing quite 
so amusing as the comments of the Hvening Post 
and The Nation. These inform us that at the direc- 
tion of the New York Bar Association, Mr. Arthur 
G. Sedgwick has published a review of the Code 
provisions in fifty-four sections on damages, and an- 
nounce that “of only three sections is Mr. Sedg- 
wick able to say unqualifiedly that they are cor- 
rect.” This speaks poorly for Mr. Sedgwick’s 





“ability; but possibly he is afraid that the Code 
would interfere with the sale of the ponderous 
work on damages, originally written by another and 
very distinguished Sedgwick, and recently edited 
by the contemporary Sedgwick. But let us take 
courage, for ‘‘King Arthur” does not ‘‘rule this 
goodly land.” Then The Nation says Mr. G. L. Rives 
has contributed to the same discussion a pamphlet on 
‘* Torts under the Code,” in which he declares that 
the provisions ‘‘ are in a remarkable degree incom- 
plete, inaccurate and misleading.” We do not 
know what warrant Mr. Rives has for setting up as 
an authority. It is our misfortune never to have 
heard of him as a jurist or legal writer, or in any 
other way; but to oppose the Code is a good way 
for a young or old lawyer to become known, if not 
distinguished. The Nation observes: ‘‘ Codification, 
if we are to have it, ought to be the work of the best 
legal minds. This ‘Civil Code’ is radically bad 
and disgraceful. Mr. Sedgwick deserves hearty 
thanks for his exposure of it.” That puff ought to 
sella good many copies of Mr. Sedgwick’s great 
ancestor’s great work on Damages, but we fear it 
will not, in California, at least. Now the question 
is, who is the attorney who gives the Post and 
Nation their legal opinions,and what axe he has to 
grind. We infer that any man who is so virulent 
as to pronounce the Code “ disgraceful ” has an axe 
to grind by defeating it. All these gentlemen 
would better confess that they are opposed to any 
and all codification. 


NOTES OF CASES. 


[* Ulrich v.*New York Cent., ete., R. Co., New 

York City Common Pleas, Daily Reg., April 7, 
1885, it was held that one riding on a railroad on a 
free pass exempting the railroad company from 
liability for negligence, may still recover if he was 
riding in a drawing-room car for hire. The court, 
Van Hoesen, J., said: ‘‘The plaintiff was using 
this free ticket undoubtedly, but he was also using 
another ticket, which he purchased and _ paid for. 
If he had been traveling on the free pass alone, the 
stipulations that it contains would have been a bar 
to his recovery. The language of the stipulation 
means that if the person using the pass accepts free 
passage he shall relinquish his right to compensa- 
tion for injuries, and the law of this State holds 
that a free passage is itself a full consideration for 
acontract that will discharge a carrier of passen- 
gers from its common-law liability. The pass en- 
titled him to ride in one of the common cars of the 
company, but the plaintiff wished accommodations 
of a better kind, and therefore he applied for trans- 
portation in one of the drawing-room cars that 
form a part of the defendants’ trains. He was ac- 
cepted as a passenger in the drawing-room car 
called the Empire, and paid one dollar for trans- 
portation in that car to New York. If the free 
pass gave him the right to travel on the train it 
gave him no right to travel in that car, and it is 
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evident that the rights and relations of the parties 
were changed by the sale to him of the ticket for 
the drawing-room car. He became a passenger for 
hire. Of that there can be no doubt, nor can there 
be any doubt that he was at the same time using a 
free pass. Asa passenger for hire, who, in bar- 
gaining for transportation in the drawing-room 
car, had made no contract that relieved the com- 
pany from its liability for damages if he were in- 
jured through its negligence, the plaintiff has all 
the rights that the law gives to ordinary passen- 
gers; and having paid for a ticket he is not to be 
considered as one who, in consideration of a free 
passage, has agreed not to hold the company liable 
for injuries. The defendant voluntarily made a 
new contract, and cannot now ignore it, and insist 
that the rights of the parties shall be measured by 
a contract that was intended to operate upon a con- 
dition of affairs that it has seen fit to change. The 
defendant has taken money from the plaintiff for 
carrying him, and it has no right to say that he 
was a free passenger, and to ask the court to incor- 
porate into the drawing-room ticket the provisions 
of the free pass. Of course, we have heard the 
objection that the defendant did not, but that the 
Wagner Car Company did, make the contract to 
carry the plaintiff in the drawing-room car. We 
know nothing of the arrangement between the de- 
fendant and the Wagner Car Company, but as no 
one without leave of the defendant can run cars 
upon its track, we must assume that the drawing- 
room cars are run for the benefit of the defendant.” 
Thorpe v. N. ¥. C. R. Co., 76 N. Y. 409; 8. C., 82 
Am. Rep. 325. 


In Twigg v. Ryland, 62 Md. 380, it was held that 
the knowledge of the vicious character of a dog by 
a servant is not imputable to the master unless the 
dog is in the charge and keeping of the servant. 
The court said: “After giving evidence of the in- 
jury inflicted by the dog, the plaintiffs gave evi- 
dence to prove that the defendant was a butcher in 
Cumberland, and that he had about his premises a 
colored man as an assistant, who drove the meat 
wagon and delivered meat to the customers of the 
defendant, and that the dog was frequently with 
him, and generally followed him. They then of- 
fered to prove that this colored man knew that 
the dog was vicious and dangerous, and was dis- 
posed to attack and bite and injure persons; and 
that such colored man, while in the employ of the 
defendant, had told one of the plaintiffs’ witnesses 
that he had made known tothe defendant, before 
the injury to the plaintiff, that the dog was of a 
vicious disposition, and had attacked and bitten 
other persons. To this offer the defendant ob- 
jected, and the objection was sustained by the 
court, and as we think, rightly sustained. It is 
very true, as shown by the authorities, that if the 
owner of a dog place it in the charge and keeping 
of a servant, the servant’s knowledge of the dog’s 
ferocious disposition is the knowledge of the mas- 





ter. But it is not true that the knowledge of any 
servant that a dog may follow, or be with about the 
premises where he is employed, as to the disposi- 
tion of the dog, is to be imputed to the master. 
This is clear upon all the authorities. The case 
that goes as far upon this question as any other to 
be found in the reports, and which has been mainly 
relied on by the appellants, is that of Gladman v. 
Johnson, 46 L. J. (C. P.) 158, where notice of the 
mischievous propensity of the dog, given to the 
wife of the defendant, who attended to the busi- 
ness of her husband in his absence, for the purpose 
of being communicated to the husband, was held 
to be some evidence of a scienter to be considered 
by the jury. But in delivering judgment in tnat 
case, Bovill, C. J., says: ‘Iam not prepared to as- 
sent to the proposition that notice to an ordinary 
servant, or even toa wife, would in all cases be 
sufficient to fix the defendant, in such an action as 
this, with knowledge of the mischievous propensity 
of the dog. But here it appears that the wife at- 
tended tothe mik business, which was carried on 
upon the premises where the dog was kept, and 
that a formal complaint as to that dog was made to 
the wife when on the premises, and for the purpose 
of being communicated to her husband. It may 
be that this is but slight evidence of the scienter, 
but the only question is, whether it is evidence of 
it. I think itis. This case was referred to and 
commented upon in Goode v. Martin, 57 Md. 610, 
611; S. C., 40 Am. Rep. 448. And in the case of 
Stiles v. Cardiff Steam Nav. Co., 33 L. J. (Q. B.) 
310, where a similar question arose, the lord chief 
justice said that notice of the vicious propensity of 
the dog given to porters or servants employed about 
the premises would not suffice, but that if brought 
home to a person who had the general management 
of the yard, in which the defendants themselves 
could not be supposed to be acting, and who had 
authority to say whether adog should be kept 
there or not, or whether it should be chained up or 
not, it would be otherwise. The case of Baldwin v. 
Casella, L. R., 7 Exch. 325, proceeded upon the 
ground that the defendant had deputed to his 
coachman the care and control of the dog, and 
therefore a notice to him of the vicious nature or 
propensity of the dog was notice to the master. 
And there is nothing in the case of Applebee v. Percy, 
L. R., 9 C. P. 647, that in any way contravenes the 
principle of the previous cases, to which we have 
referred. We are clearly of opinion, therefore, 
upon the facts as stated in the bill of exception, 
that the knowledge, whatever it may have been, of 
the negro man in regard to the propensity of the 
dog was not legally imputable to the defend- 
ant; and especially were not the declarations of 
the negro man evidence against the defendant. 
The man himself should have been called as a 
witness.” 


In Caldwell vy. Snook, 35 Hun, 73, it was held that 
in an action for damages by the bite of a dog, 
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where it is shown that the owner knew that the dog 
had previously bitten another person, evidence of the 
good character of the dog is incompetent. The 
court, Hardin, P. J., said: ‘‘To meet the case thus 
made out by the plaintiff, the defendant took the 
stand as a witness, and called several other wit- 
nesses, and gave evidence tending to show the 
quiet, peaceable and harmless habits and character 
of the dog. Among the witnesses was one Fagin, 
who lived a quarter of a mile from the defendant, 
and who had occasionally observed the dog and his 
conduct. Against the plaintiff's objection that the 
testimony was not competent or material, he was al- 
lowed to testify ‘there was nothing malicious in 
his conduct, so far as Isaw. * * * He never 
undertook to bite anybody, or do any thing wrong,’ 
When Ballsby was testifying he said he had known 
the dog ‘seven or eight years.’ He was then asked 
‘have you observed the dog’s actions on these occa- 
sions you have been there?’ Plaintiff objected to 
the question as immaterial, and the objection was 
overruled, and plaintiff excepted. Witness an- 
swered he had observed the dog on those occasions, 
and added ‘he has always been friendly enough to 
me.’ We think that it was error to receive the evi- 
dence quoted, and other of the same character, and 
allowing it to be considered as defending the acts 
of the dog in question. Buckley v. Leonard, 4 Den. 
500. By snch evidence the plaintiff may have been 
prejudiced indeed; probably that had a controlling 
effect with the jury, as they may have thought that 
if they found the dog hada good character for 
peaceable conduct, the defendant was not liable 
though he received notice of his having bitten Miss 
Erwin, as she testified.”” Boardman, J., concurred. 
Follett, J., said: ‘‘I concur in the result, though I 
think the opinion states the rule rather strongly in 
respect to the non-admissibility of evidence show- 
ing the peaceable disposition and conduct of the 
dog. The rule is undoubtedly correct as applica- 
ble to the facts of this case. But if a question of 
fact had arisen as to whether the dog had bitten 
the plaintiff or others, or whether the defendant 
had notice of the ferocicus disposition of the dog, 
then I think evidence of the peaceable disposition 
and conduct of the dog would have been admissi- 
ble. Thus limited, I concur.” 


—\—__>__—_——_ 


ATTORNEYS LIENS UPON THE CAUSE OF 
ACTION. 


_ question of contingent fees, and the rights 
and obligations between attorney and client 
arising therefrom, are matters of growing import- 


ance to the legal profession. In the time of Sir 
William Blackstone the laws against champerty 
and maintenance were so stringent and far reach- 
ing (see Bl. Comm., Bk. IV, ch. 10, §§ 12, 13), 
that a lawyer who entertained the thought of tak- 
ing a case fora sum dependent upon his success 
was deterred on every side by penalties and punish- 
ments. It was laid down asa principle of legal 





ethics that to work for a contingent fee was dis- 
honorable, destroying the relation of confidence 
between attorney and client, and an attack on the 
independence and integrity of the profession. 

All this has gradually changed. What was for- 
merly a malum prohibitum, visited with severe pen- 
alties, is now protected by positive enactments. 
These declare, in no uncertain tone, that the pub- 
lic estimate put upon the morality of the legal pro- 
fession has so far risen that now the compensation 
of an attorney or counsellor for his services is gov- 
erned by agreement, express or implied, and is not 
restrained, but favored by law. 

In view of the changes which have taken place 
it may not be uninteresting to trace briefly the de- 
velopment of this branch of the law. 

Formerly it was both illegal and against public 
policy for an attorney to agree with his client for a 
share in the judgment to be obtained. Benedict v. 
Stuart, 23 Barb. 420; Satterlee v. Fraser, 2 Sandf. 
141. Yet the courts early recognized the principle 
that a party should not run away with the fruits of 
a cause without satisfying the just demands of his 
attorney, by whose industry, and in many instances, 
at whose expense those fruits had been obtained. 
Wilkins v. Carmichael, 1 Doug. 102; Turwin v. 
Gibson, 3 Atk. 720. They constantly interfered to 
protect their officers from dishonest or unfair settle- 
ments between the parties, and put their protection 
sometimes on the ground of fraud and collusion be- 
tween the parties (Rasquin v. Knickerbocker Stage 
Co., 21 How. Pr. 293; Carpenter v. Sixth Ave. R. 
Oo., 1 Am. L. Reg. | N. S.] 410), and sometimes on 
the ground of an implied equitable lien of the at- 
torney. Ilaight v. Holcomb, 16 How. Pr. 160; Wil- 
kins v. Batterman, 4 Barb, 47; Ward v. Wordsworth, 
1 E. D. Smith, 598. And to protect his rights as 
lienor he was obliged to give notice to the judg- 
ment debtor that he had a lien thereon for his 
costs. But even then he was without protection 
in all cases where the cause of action was of such a 
nature as not to be assignable; and frequent in- 
stances of this character occurred, when by settle- 
ment between the parties before judgment he was 
deprived of all compensation. 

This continued to be the law of New York until 
the enactment of the Code of 1848. No change 
was made by this except to abolish the old fee bill, 
and to allow an attorney to agree with his client 
for his compensation. In other words, under sec- 
tion 303 of that Code, the doctrine of an implied 
equitable lien was stretched to cover the agreed 
compensation, whatever the amount, in all cases 
where the cause of action was assignable, or judg- 
ment was obtained. Rooney v. Second Ave. R. 
Co., 18 N. Y. 368. 

Until 1879 no further change on this point was 
made in the law, for section 66 of Throop’s Code 
(1877), as originally enacted, was substantially the 
same in legal effect as section 303 of the Code of 
1848. Quincey v. Francis,5 Abb. N. C. 286; Mc 
Cabe v. Fogg, 60 How. Pr. 488. Under section 66, 
as it stood until the amendment of 1879, the par- 
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ties might settle and discharge the cause of action 
before judgment without consulting the attorneys, 
provided there was no bad faith or collusion for 
the purpose of depriving the attorney of his costs. 
For the attorney, as such, had no lien upon the 
cause of action; there being nothing, until judg- 
ment was obtained, to which his lien on a portion 
of the recovery could attach. Benedict v. Harlow, 5 
How. Pr. 347; Brown v. Comstock, 10 Barb. 67; 
Shank v. Shoemaker, 18 N. Y. 489; McDowell v. Sec- 
ond Ave. R. Co., 4 Bosw. 670. 

Under section 66, as it stood before the amend- 
ment of 1879, the courts would set aside a settle- 
ment if collusive, or made in bad faith between 
plaintiff and defendant before judgment, when 
such settlement had for its purpose to deprive the 
attorney of his compensation. Rasquin v. Knicker- 
bocker Stage Co., supra ; Carpenter v. Sixth Ave. R. 
~ Co, supra ; Coughlinv. N.Y.&é H. R. R.Co., 71 N.Y. 
443; Walsh v. Flatbush, ete., R. Co., 11 Hun, 190; 
Zogbaum v. Parker, 66 Barb. 341. But the burden 
of proving collusion or bad faith was on the at- 
torney, and it was often difficult and sometimes 
impossible to obtain the proof. 

The inadequacy of the protection afforded by the 
courts in the exercise of their sound discretion, 
particularly in cases of personal torts (which are 
not assignable, and so the doctrine of equitable as- 
signment could not be applied), was so great that 
the Legislature in 1879, to remedy the evil, and to 
protect attorneys in their just rights, amended sec- 
tion 66, so as to put attorneys’ liens upon an en- 
tirely new basis. Section 66 now reads as follows: 
‘“‘The compensation of an attorney or counsellor 
for his services is governed by agreement, express 
or implied, which is not restrained by law. From 
the commencement of an action or the service of an an- 
swer containing a couuterclaim, the attorney who ap- 
pears for a party has a lien wpon his client’s cause of 
action or counterclaim, which attaches to a verdict, 
report, decision, or judgment in his client’s favor, 
and the proceeds thereof in whosoever hands they 
may come, and cannot be affected by any settlement 
between the parties before or after judgment.” 

Since that amendment took effect (July 10, 1879) 
this protection is perfect and complete. The attor- 
ney no longer depends upon his rights as equitable 
assignee of the judgment. He now has a perfect 
and complete lien given him by statute, to the ex- 
tent of the amount agreed upon. Lewis v. Day, 10 
Weekly Dig. 49; More v. Bowen, 9 Rep. 588; Me 
Cabe v. Fogg, supra ; Albert Palmer Co. v. Van Or- 
den, 64 How. Pr. 79; Tullis v. Bushnell, 65 id. 465; 
Kehoe v. Miller, 10 Abb. N. C. 398; Murray v. Jib- 
son, 22 Hun, 386; Lansing v. Ensign, 62 How. Pr. 
363; Matter of Bailey, 66 id. 64; Dimick v. Cooley, 
8 Civ. Pro. 141. 

The wording of the section is so clear, and its 
terms are so specific, that it does not seem to need 
judicial construction. But the General Term of 
the First Department in Jenkins v. Adams, 22 Hun, 
600, from facts peculiar to that case, evidently 





without a careful examination of the amendment, 
decided that under section 66 the attorney must 
still give the opposite party notice of his lien in 
order to protect his claim. On the other hand, 
the City Court of Brooklyn, in Custer v. Greenpoint 
Ferry Oo, 5 Civ. Pro. 146, decided that notice 
was not necessary. And all the other courts of the 
State before which the question has come — the 
City Court of New York in Kehoe v. Miller, supra; 
the Court of Common Pleas in Tullis v. Bushnell, 
supra (reversing the Special Term decisions on this 
point); the Superior Court of New York in Albert 
Palmer Co. v. Van Orden, supra; the General Term 
of the Supreme Court, Fourth Department, in 
Dimick v. Cooley, supra—had decided the same 
way as the City Court of Brooklyn. But in none 
of these cases did the question come up so squarely 
as in Custer v. Greenpoint Ferry Co.,5 Civ. Pro. 
146. The City Court of Brooklyn, following its 
previous decision in Lewis v. Duy, supra, held that 
notice of an attorney’s lien for his compensation, 
under section 66 of the Code of Civil Procedure, 
since the amendment of 1879, need not be given to 
protect him against a settlement between the par- 
ties; that the defendant who chooses to settle with 
the plaintiff without notifying the attorney does so 
at his own risk, the statute having already given 
the party sufficient notice to put him on his guard. 

By permission this case was carried to the high- 
est court. It was submitted in February last, and the 
Court of Appeals has affirmed the decision of the 
court below. 

Judicial construction and sanction is thus given 
by the court of last resort to a rule of law which 
changes radically the position of attorney and chi- 
ent as to agreed compensation. It prevents for the 
future unfair settlements between the parties; gives 
a protection to attorneys which was beyond the 
power of the courts until the Legislature came to 
their assistance. Before the enactment of section 
66, as it now stands, the lien of an attorney was 
given effect by the aid of equity, with the doctrine 
of notice in full force. Now the attorney has a 
lien given him by a public statute, and the law in 
all cases gives the notice. The lien attaches to the 
cause of action, whatever it may be, as well as to 
the judgment. Its amount is whatever is agreed 
upon as compensation between the attorney and his 


client. 
EvuGene D. Hawkins. 


—_—_—_¢ 


A FEUDAL LAWSUIT. 

'NHE bishop of Cahors, ‘in Southern France, was a 

high and mighty ecclesiastical potentate in his 
day, a temporal count, having amongst his vassals the 
neighboring baron of Cessac. Ou the day of the in- 
stallation of each bishop, the baron for the time be- 
ing had to perform a part of conspicuous humilation. 
It was his duty, and the tenure upon which he held 
his fief, to meet his episcopal master without the city 
walls, and bareheaded, barefooted, and minus his man. 
tle to lead the bishop’s mule to the cathedral. The 
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day’s proceedings closed with a banquet at the palace 
where the baron waited at table, receiving as his due 
the buffet or sideboard used atthe feast, and the 
mule. 

Mgr. de Popian however, who became bishop of Ca- 
hors in 1604, not content with the accustomed humil- 
iation, increased the indignity and compelled his re- 
luctant vassal to lay aside his sword and girdle. He 
also—and this was ‘real mean’’ on his part—added 
injury to insult, and instead of the silver-gilt buffet 
usually decorating the episcopal feasts, and which was 
a substantial balmto the wounded feelings of his 
lordly vassal, tried to palm off on hima second-hand 
affair, picked up perhaps in some pawn-shop. This 
provedjthe proverbial “last straw.’’ De Cessac straight- 
way brought suit, and on May 10th in the same year 
got a judgment from the court of first instance sitting 
at Toulouse by which the bishop was condemned to 
deliver to him a buffet of the accustomed magnificence 
or in default to pay its value. This was subsequently 
fixed by experts atthe sum of 3123 livres. For some 
reason not appearing in the records, the bishop backed 
down and accepted the judgment. Doubtless when 
singing the Magnificat in after days, the ‘‘deposwit 
potentes et exaltuvit humiles,”’ had a somewhat personal 
sound in his lordship's ears. 

His successor however, Pierre de Habert, instituted 
in 1627, was in no mind to be amerced in 3,000 livres 
for the sake of an empty ceremony. He therefore 
dispensed with any formal entry into his see, and not 
having called upon De Cessac for any homage thought 
himself safe. But the baron was just as practical a 
man as the bishop, and being poor, was quite willing 
to put his pride in his pocket for a day, for the sake of 
a handsome addition to his revenues. He sued the 
bishop, offering his homage and demanding his recom- 
pense, and again was victorious, recovering a judg- 
ment for the value of the buffet ascertained as above, 
subject to the liability to perform his homage when 
called upon. 

The Bishop now appealed, not only from the present 
judgmeut but also from the previous decision of 1604, 
and a great wrangle of lawyers arose. It would be 
wearisome to go through all the arguments as reported 
in the Arrets de Toulouse, but we cannot avoid notic- 
ing not only the skill and ingenuity displayed on both 
sides, but the wealth of classical learning by which so 
dry a subject was adorned and illuminated. Virgil, 
Pliny, Seneca, Plutarch, Juvenal, are only some of the 
authorities quoted. Theorigin of the custom of un- 
covering the head in token of reverence is, as the 
French say, “‘ approfondi,”’ and we are shown that the 
“cap of liberty’’ derives its significance from this 
very custom. The incident of the conspirators who 
after the death of Caesar ran into the forum with 
caps on their pikes is appositely cited in this connec- 
tion. A great deal of curious information about hom- 
age, and many interesting historical points can also be 
found scattered through the yellow pages of the old 
book, but we must pass these over and content our- 
selves with recording the final result, which was in 
favor of the baron, the principle of the decision being 
that the duties of baron and vassal were reciprocally 
binding, and the lord could no more dispense with 
homage and its incidental recompense, than the vassal 
could refuse service. 

A. B. M. 


———____——. 


NEGLIGENCE — PROXIMATE CAUSE. 


SUPREME COURT OF IOWA, OCT. 24, 1884. 


KwnappP v. Stoux City & P. R. Co.* 


K., a locomotive engineer, was run a train on defend- 
ant’s road, when by reason of the defective condition of 


*S.C.,21N. W. Rep. 198. 








the rails, they spread, and a part of the train was thrown 
from the track, and K., to protect himself and the prop- 
erty under his charge, reversed the lever to stop the train 
and in so doing broke his arm. K. sued the company for 
damages, and the court directed a verdict for defendant. 
Held, that it could not be said as matter of law that the 
negligence of the railroad company was not the proxi- 
mate cause of the injury, and that the case should have 
been submitted to the jury. 


_—— from Pottawattamie District Court. 


The plaintiff is a locomotive engineer, and was in the 
employ of the defendant, and the petition states that 
while the plaintiff, as such engineer, was in charge of 
a locomotive drawing a train of cars over defendant's 
road, the ** locomotive and train were thrown from the 
track,” and the plaintiff's right arm broken; that the 
“accident was caused by the negligence and faulty 
construction of the track; * * * that the ties were 
rotten, and insufficient to hold the sleepers and rails, 
or weight of a passing train;’’ and that the accident 
was not caused by the negligence of the plaintiff. The 
material allegations of the petition were denied. Trial 
by jury, and judgment for the defendant. The plaint- 
iff appeals. 


Sapp, Lyman & Pusey, for appellant. 


Wright & Baldwin and Joy, Wright & Hudson, for 
appellee. 


Srevers, J. 1. The material question presented in 
this record is whether the negligence of the defendant 
was the proximate cause of the injury received by the 
plaintiff. The evidence tended to show that the rails 
spread, and a portion of the train left the track. The 
locomotive remained at least partly on the track. The 
train consisted of the engine and several freight cars. 
When the plaintiff found the train was about to run 
off, or that a portion of it was off the track, he caught 
the lever, and in reversing it his arm was broken. His 
object in reversing the lever was to check as soon as 
possible the speed of the train. Atthe conclusion of 
the plaintiff's evidence the defendant filed a motion 
which isin these words: ‘‘ Now comes the defendant 
and moves this court to instruct the) jury to return a 
verdict for the defendant, and for grounds of said mo- 
tion states (1) that the undisputed testimony discloses 
that the injury for which the plaintiff seeks to recover 
in this case was received by plaintiff while reversing 
his engine, and that the risk of accident in the opera- 
tion of the engine is one incident to the employment, 
for which plaintiff has no right of action; (2) that 
plaintiff has not shown that the defective ties and 
track occasioned the injury complained of, but that 
the same occurred and was sustained while reversing 
the engine.’*’ The motion was sustained and the jury 
instructed accordingly. 

It will be observed the petition states that the acci- 
dent which caused the injury was caused by the loco- 
motive and train being thrown from the track, and 
counsel for the appellee insist that the evidence shows 
that the engine did not leave the track, and that it 
affirmatively appears the injury was the result of the 
act of the plaintiff in reversing the lever, and therefore 
there is a material variance between the allegations of 
the petition and the proof. For this reason it is in- 
sisted the court rightly directed the jury to find forthe 
defendant. It must be presumed that the court gave 
the direction asked on the grounds stated in the mo- 
tion. It does not appear therefrom that the defend- 
ant claimed in the District Court there was a variance, 
and that for this reason the jury should be directed to 
find for the defendant. Such question cannot be raised 
for the first time in this court. Had the motion been 
based on such ground the right to amend would have 
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existed. It would be manifestly unjust to deprive 
the plaintiff of such right. This however would bejthe 
effect if we should affirm the judgment of the District 
Court. 

2. The plaintiff was injured while he was reversing 
the lever. There is no evidence tending to show that 
this was rendered more difficult because the train, or a 
portion of it, was off the track. Ifthe lever had not 
been reversed, it cannot be said the plaintiff would 
have been in any respect injured. It must however be 
assumed that when atrain leaves the track, the lives 
of the employees are endangered. The lever is moved 
forward, as we understand, for the purpose of starting 
the train or increasing its speed, and is reversed when 
it is desired to stop the train as speedily as possible. 
This forward and backward movement of the lever, 
no doubt, frequently occurs in aday’s run. The use 
therefore of the lever must be regarded as one of the 
incidents and hazards of the plaintiff's employment, 
and for an accident happening by such use, by which 
the engineer is injured, it will be conceded the defend- 
ant cannot ordinarily be held liable. The immediate 
cause of the injury received by the plaintiff was the 
reversal of the lever. The lever was reversed because 
the train left the track, and this was caused by the 
spreading of therails caused by the defective con- 
dition of the track. There was therefore a combina- 
tion of immediate causes remotely preceded by others. 
No event can occur, it is believed, which is entirely 
independent. ‘*The links in the chain of causation 
are endless.”” The law has adopted a practical rule 
that the proximate cause of an injury only can be re- 
cognized. When itis ascertained, further inquiry is 
closed. The real difficulty lies in the application of 
the rule. Aneminent judge has said: ‘The general 
rule of law, we understand, is that where two or more 
causes concur to produce an effect, and it cannot be 
determined which contributed most largely, or 
whether without the concurrence of both it would not 
have happened at all, and a particular party is respon- 
sible only for the consequences of one of these causes, 
a recovery cannot be had because it cannot be judici- 
ally determined that the damage would have been 
done without such concurrence, so that it cannot be 
attributed to that cause for which he is answerable.” 
Shaw, C. J., in Marble v. City of Worcester, 4 Gray, 395. 
The same rule has been more briefly stated by Beck, 
J., in Dubuque Wood & Coal Ass’n v. City and County 
of Dubuque, 30 Iowa, 176. Conceding this to be a cor- 
rect statement of the law, we have to inquire whether 
the District Court correctly applied it to the facts of 
this case, and we feel constrained,to say that in our 
opinion it did not. 

Ordinarily trains remain on the track. If they do 
not, it must ordinarily be assumed it was caused by 
the negligence of some one, unless the accident appears 
to have been inevitable. In this case it must be as- 
sumed that the negligence of the defendant caused the 
train to leave the track. The plaintiff was called on 
in a sudden emergency to act. It cannot be expected 
that he would remain passive. He was justified in so 
acting as to best protect himself and preserve the prop- 
erty under his charge. If he had sprung from the en- 
gine to the ground and been injured, he undoubtedly 
could have recovered, provided he acted prudently in 
so doing. Buelv. N. Y. C. R. Co.,31 N. Y. 314; Cowl- 
ter v. American Exp. Co.,5 Lans. 67. Instead of do- 
ing this he concluded to reverse the lever. Now 
whether this was the proper thing to do, and whether 
the plaintiff was negligent in so doing, it was for the 
jury to say. Conceding the plaintiff was not negligent, 
and that the injury was not received because of inevi- 
table accident, then it must follow the negligence of 
the defendent caused the injury. True it is that re- 
versing the lever is one of ordinary hazards of the 





plaintiff's employment; yet if the negligence of the de- 
fendant required such act to be done at that particu- 
lar time, and the plaintiff was not guilty of negligence, 
but on the contrary acted prudently, with due regard 
for his own safety and the safety of others, then the 
defendant is liable, because the negligence of the de- 
fendant is the proximate cause of the injury. 

Weare unable to distinguish this from the Squib 
case, which was decided years ago, and has been fre- 
quently referred to. In that case a squib was thrown 
from place to place, until finally a person was injured 
by it. The first person who so threw the squib was 
held liable for the injury. Scott v. Shepherd, 2 W. Bl. 
892. Each person subsequent to the first threw the 
squib to protect himself and his property from injury. 
So here the plaintiff reversed the lever to protect him- 
self and the property under his charge from conse- 
quences which would probably follow the negligent 
act of the defendant. See also Palmer v. Andover, 2 
Cush. 600; Allen v. Hancock, 16 Vt. 230; Woodward v. 
Aborn, 35 Me. 271. It may possibly be true, as sug- 
gested by counsel for the defendant, that if the plaint- 
iff had been injured as be was while reversing the 
lever for the purpose of stopping the train to prevent 
it from running over cattle on the track, the de- 
fendant would not be liable, although the cattle got 
on the track because it was not fenced. It is some- 
times exceedingly difficult to determine to which class 
acuse belongs. But there is, and must of necessity 
be, a dividing line. It may apparently, in some cases, 
have the appearance of being arbitrary. This cannot 
be avoided. But we think the failure to fence would 
be more remote from the immediate cause of the ac- 
cident than in the case atbar. Besides this to reverse 
the lever for such a cause might well be regarded as 
one of the ordinary hazards. 


Reversed. 
scmnsdicamiiblnsaintinn 


NEGOTIABLE INSTRUMENT—BANKERS DRAFT 
—INSOLVENCY OF DRAWER. 


MICHIGAN SUPREME COURT, NOV. 19, 1884. 


GRAMMEL V. CARMER.* 


A banker's draft, drawn and payable within this country, is 
not in legal effect a check, and where before presentation 
to the bank on which it is drawn, that has funds to meet 
its payment, the drawer fails and payment is refused on 
that account by the {drawee, and the funds paid over to 
the receiver of the drawer, the payee is not entitled to 
payment in full out of such funds, but must share with 
the other creditors. 


ee from Ingham. 


Olds & Robson, for petitioner 


Chas. F. Hammond and Cahill, Ostrander & Baird, 
for,appellant. 


Coo.ey, C. J. The facts in this case are the follow- 
ing: On May 15, 1883, Eugene Angell was doing busi- 
ness as a private banker iu Lansing, Michigan. His 
New York correspondent was the Chase National 
Bank. On the day named, Grammel, the petitioner in 
this case, purchased of Angell two small drafts on the 
Chase National Bank, amounting together to $174.50, 
and paid for them. They were ordinary bankers’ 
drafts, payable at sight. Angell at this time was in- 
solvent, though it was not publicly known, and two 
days thereafter he made a general assignment of his 
property for the benefit ofall his creditors. Arthur N. 
Hart was named assignee. Two days subsequent to 
the assignment the drafts of petitioner were presented 
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to the Chase National Bank for payment, and payment 
refused upon the ground that the assignee had noti- 
fied the bank to pay nodrafts. The bank had moneys 
belonging to Angell, at the date of the drafts, more 
than sufficient for their payment, and continued to 
have until the time of presentation. Hart, the assig- 
nee, failed to give bond as such, and under the statute 
the respondent, Carmer, was appointed receiver, to ex- 
ecute the trust in his stead. The Chase National Bank 
then paid over to the receiver the balance which was 
due to Augell when he assigned. On this state of facts 
the petitioner claimed to be entitled to payment of his 
drafts in full from the amount paid over to the re- 
ceiver by the Chase National Bank, and he petitioned 
the Circuit Court for an order directing such payment 
to be made. The receiver contested his right, insist- 
ing that he must receive proportionate payment with 
other creditors; but the Circuit Court made the order 
prayed for. The receiver appeals. 

It iscontended on the part of petitioner thata 
banker's sight-draft is in legal effect a check, and that 
if there are in the hands of the drawee funds for its 
payment the payee is absolutely entitled to payment 
from such funds, and cannot be deprived ofthis right 
by any action of the drawer, or of the assignee or re- 
ceiver of the drawer who would stand in his shoes. It 
is further contended that the holder of the draft may 
bring suit against the drawee forthe amount if the 
latter refuses to make payment, and thatin effect he 
has alien upon the fund,and may follow it into the 
receiver’s hands if it is paid over to him. And several 
cases are cited in support of these positions. The doc- 
trine that a banker's draft, drawn and payable within 
the country, is in legal effect a check, is held by a di- 
vided court in Roberts v.Corbin, 26 lowa, 315, in which 
case it was also held that the holder of a bank check 
drawn against funds sufficient for its payment may 
maintain suit for the amount against the bank if pay- 
ment is refused. 

The case of Munn v. Burch, 25 Ul. 35, is relied upon 
as authority. An examination of the facts in that case 
will show very clearly that the question supposed to 
have been decided by it did not arise at all, for the 
check which was in question had actually been re~ 
ceived by the bank on which it was drawn, and actu- 
ally charged up to him on his pass-book. The court 
went beyond the case, and expressed an unnecessary 
opinion, which in Chicago, etc., Co. v. Stanford, 28 Ill. 
168, and Union Bank v. Oceana Bank, 80 id. 212, has 
been followed as authorities. See also Fogarties v. State 
Bank, 12 Rich. 518; Lester v. Given, 8 Bush, 357. But 
the great weight of judicial authority is unquestion- 
ably to the contrary of this. 

In Bank of Republic v. Millard, 10 Wall. 152, 156, 
Davis, J., speaking for the court, says. “It is no 
longer an open question in this court since the decis- 
ion in the cases of the Marine Bank v. Fulton Bank, 2 
Wall. 252, and of Thompson v. Riggs, 5 id. 663, that the 
relation of banker and customer in their pecuniary 
dealings is that of debtor and creditor.’’ He adds 
that on principle there can be no foundation for an 
action on the part of the holder of a check agaiust the 
bank, unless there is privity of contract between him 
and the bank. ‘*How can there be such a privity 
when the bank owes no duty and is under no obliga- 
tion to the holder? The holder takes a check on the 
credit of the drawer in the belief that he has funds to 
meet it; but in no sense can the bank be said to be 
connected with the transaction.’’ See also First Nat. 
Bank v. Whitman, 94 U. 8. 343. Many cases might be 
cited to the same effect if it were needful, but we think 
the case of Perley v. County of Muskegon, 32 Mich. 132, 
recognizes the same principle. 

This case however is not the case of a check, but of 
bills of exchange. The bills were drawn by banker 





upon banker, it is true, and against deposits made to 
meet them; and it might be difficult to say why any 
distinction should be taken between checks and such 
drafts as to the rules which should govern the rights 
of the parties. We have no occasion in this case to 
consider whether a distinction exists, because we think 
it clear that if it could be held, as some courts do hold, 
that the payee of a check drawn against actual deposits 
may sue the banker who refuses to pay it,it would be im- 
possible to so holdin the case of a draft without disre. 
garding long-settled rules. The cases of Williams y. 
Evereti, 14 East, 582,597; Yates v. Bell, 3 Barn. & Ald. 
643; Hopkinson v. Forster, L. R., 19 Eq. 74; and Citi- 
zens’ Bank v. First Nat. Bank, L. R.,6 H. L. 352; 8.C., 
7 Moak, 56, are sufficient to show that the law in Eng- 
land is that the drawee of a bill of exchange is liable 
on it only after he has become acceptor. The same 
rule is recognized in Mandeville v. Welch, 5 Wheat. 
277, 283,and Bank of Republic v. Millard, already 
cited. 

In Gibson v. Cooke, 20 Pick. 15, it appeared thata 
party had drawn a bill which was dishonored for want 
of funds. Afterward the drawer remitted funds ex- 
pressly to meet that and another small bill which had 
previously been drawn. The drawee paid the small 
bill, but refused to pay the other. It was held that 
the payee could not maintain an action agaiust the 
drawee for the amount, there being no privity of con- 
tract between them. If any case could be conceived 
whose facts would support such an action, this must 
be such a case, fur here the funds were remitted for 
the express purpose of paying the bill sued upon. To 
the same effect are Bullard v. Randall, 1 Gray, 605; 
Hopkins v. Beebe, 26 Penn. St. 85; Jermyn v. Moffitt, 75 
id. 399; Gibson v. Finley, 4 Md. Ch. 76; Poydras v. 
Delamare,13 La. 98; Harris v. Clark, 3 N. Y. 118; 
Cowperthwaite v. Sheffield, id. 245; Winterv. Drury, 5 
id. 525; Noe v. Christie, 51 id. 273; Duncan v. Berlin, 60 
id. 151; Tyler v. Gould, 48 id. 682; Risley v. Phanix 
Bank, 83 id. 318; Bank of Commerce v. Russell, 2 Dill. 
215; Bank of Commerce v. Bogy, 44 Mo. 13; Weinstock 
v. Bellwood, 12 Bush, 139; Caldwell v. Merchants’ Bank, 
U. C., 26 C. P. 294. 

The reason for these decisions is found in the funda- 
mental rules governing this class of paper. The drawer 
by drawing and delivering the paper to the payee, 
agrees that if duly presented it shall be accepted and 
paid by the drawee, and that in default thereof he 
will, if duly notified of the dishonor, pay it himself. 
The drawee enters into no contract relations with the 
payee in respect to it uptilit is presented to him, nor 
then unless he does so by acceptance. If he ac- 
cepts he undertakes to pay according to the terms of 
the bill or of the acceptance; but up to the time of that 
act the payee looks exclusively to the drawer for his 
protection. If the drawee refuses to accept when he 
has funds for the purpose, he becomes liable to the 
drawer for the wrong done to his credit. Marzetti v. 
Williams, 1 Barn. & Adol. 415; Rollin v. Steward, 11 C. 
B. 595. But the payee can maintain no such action, 
for the plain reason that until acceptance the drawee 
owes to the payee no legal duty whatever. An action 
at law must be grounded on some failure in the per- 
formance of legal duty. 

It is said a draft should be considered an assign- 
ment of so much money in the payee’s hands. If this 
were so then drafts would operate as assignments in 
the order in which they were given, and should be 
paid in that order. But to so hold would be to intro- 
duce a new and vicious rule into the law of commer- 
cial paper. The well-understood rule—and we may 
add the convenient rule—now is that the drawee, 
when a draft is presented, should pay it if he has 
funds, and is not concerned with the question whether 
drafts of prior issue do not remain unpaid. But if a 





THE ALBANY LAW JOURNAL. 


309 














draft operates as an assignment, then either he would 
pay at his peril, or the payee receiving payment would 
be liable over to the holder of a prior unpaid draft for 
money received to his use. This rule would greatly 
and injuriously affect the value of this class of paper 
for commercial purposes. Something has been said in 
the case about this being an equitable proceeding, as if 
that should make a difference in the rules that should 
be applied toit. Butin no proper sense is this an 
equitable proceeding at all. The receiver is appointed 
by an order made on the chancery side of the court; 
put this merely puts him in the place of the assignee 
who failed to give bond, and in order that creditors 
may enforce through him their legal rights. When 
Angell failed, this petitioner had certain legal rights 
in respect to this paper, and these rights qualified the 
rights of all other creditors. The failure of Angell, 
and the appointment of this assignee could not in- 
crease this petitioner’s rights at the expense of other 
creditors. It leaves them as they were, to be enforced 
by such remedies as shall be appropriate. The statute 
which prescribes this particular remedy has no pur- 
pose to modify rights in any manner. But if this were 
strictly an equitable proceeding, it would make no dif- 
ference. Courts of equity have no different rules in 
respect to the rights and obligations of parties to ne- 
gotiable paper to those which are recognized in courts 
of law, but they recognize and enforce the same rules, 
and there would be gross injustice in their doing other- 
wise. Some of the cases above cited in support of these 
views were cases in equity. 

The order of the Circuit Court is erroneous, and 
should be set aside. 

Campbell and Champlin, JJ., concurred. 

(See Dickinson v. Coates, 79 Mo. 251; S. C., 49 Am. 
Rep. 228.] 


~ ——— 


NEGLIGENCE— CROSSING RAILROAD TRACK — 
CONTRIBUTORY NEGLIGENCE. 


MAINE SUPREME JUDICIAL COURT. 
STATE V. MAINE CENTRAL RAILROAD Co.* 

One in the full possession of his faculties, who undertakes to 
cross a railroad track at the very moment a train of cars 
is passing, or when atrain is so near that heis not oniy 
liable to be, butisin fact, struck by it, is prima facie 
guilty of negligence; and in the absence of a satisfactory 
excuse, his negligence must be regarded as established. 


( N exceptions and motion to set aside the verdict. In- 

dictment against the Maine Central Railroad Com- 
pany for negligently causing the death of Adoniram 
Judson Pickard at a railroad crossing in Carmel, on 
the 26th day of December, 1882, prosecuted for the 
benefit of his widow and children. The opinion states 
the material facts. 


J. Hutchings and F. H. Appleton, for State. 
Wilson & Woodward, for defendant. 


WaLton, J. This isan indictment against the Maine 
Central Railroad Company for negligently causing the 
death of a person. It appears that on December 26, 
1882, at about half past six o’clock in the evening, Dr. 
Pickard of Carmel, in an attempt to cross the railroad 
with a horse and sleigh, was struck by a passing train 
and instantly killed. A trial has been had and a ver- 
dict of guilty returned against the railroad. The ques- 
tion is whether the evidence justified this verdict. We 
think it did not. 

It is settled law in this State, that in prosecutions of 
this kind, whether in form civil or criminal, the bur- 
den is upon the party prosecuting to show that the 
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person injured or killed did not by his own want of 
ordinary care contribute to produce the accident. 
Gleason v. Bremen, 50 Me. 222; State v. Grand Trunk 
Ry., 58 id. 176. 

In the case first cited it was held that the law is clear 
and unquestioned that the plaintiff must satisfy the 
jury, as an affirmative fact to be established by him, 
as a necessary part of his case, that at the time of the 
accident he was in the exercise of due care. And in 
the second case cited it was held,aftera full and careful 
examination of the question, that in the trial of in- 
dictments against railroads to recover the forfeiture 
created by our statute for negligently causing the 
death of a person, “‘the same rules of evidence and 
the same principles of law should be applied, as in 
like cases when redress is sought by a civil action for 
damages.”’ 

We must therefore regard it as settled law in this 
State, that in this class of cases, whether in form civil 
or criminal, the burden of proof is upon the party 
prosecuting to show due care on the part of the per- 
son injured or killed, at the time of the accident; or 
in other words, that his want of due care did not con- 
tribute to produce the injury complained of. 

In this case there is not only a total want of such 
evidence, but the proof, as far as it goes, tends 
strongly to establish the contrary. Noone witnessed 
the accident except the engineer and fireman on the 
train. The engineer's account of the transaction is, 
that as he approached the crossing,and when the engine 
was not over fifteen feet from it, the horse came right 
up into the head-light, and the pilot of the engine took 
right under the sleigh, and threw the deceased right 
up on to the head-board; then he stopped the train as 
soon as he could, and went forward and found the 
man dead upon the front of the engine. The fireman 
says he saw nothing tillthey went on to the crossing; 
that he then got a glimpse of a horse and sawa man 
come up on tothe pilot. These are the only accounts 
we get of the transaction. How it happened that 
the deceased drove on tothis crossing directly in 
front of an approaching train is left to conjecture 
alone. 

It is claimed that no bell was rung or whistle 
sounded; and that in consequence of this failure the 
deceased was not apprised of the approach of the train. 
The evidence seems to us to preponderate most over- 
whelmingly in favor of the fact that the bell was rung 
and the whistle sounded. But suppose they were not, 
still it seems to us impossible to believe that the de- 
ceased undertook to cross the track in ignorance of the 
approach of the train. He was aman of mature years, 
and in the full possession of his faculties. His sight 
and hearing were good. He lived in the immediate 
neighborhood of this crossing, and must have been 
acquainted with the time and speed of the trains. The 
evening was still,and the ground frozen, and the 
rumbling of the train could be heard at a great dis- 
tance. The head-light was on, and thecars all lighted, 
and the deceased’s view of an approaching train for a 
considerable portion of the way as he drove from his 
house to the crossing unobstructed. If under these 
circumstances the deceased undertook to cross the 
track in ignorance of the approach of the train, the 
inference is irresistible that he did not exercise that de- 
gree of vigilance which the law requires. He could 
not have used his eyes nor his ears as the law required 
him to use them. The fact must not be overlooked 
that the train was very near, as otherwise he would 
not have been struck by it. One in the full possession 
of bis faculties, who undertakes to cross a railroad 
track at the very momenta train of cars is passing, 
or when a train is so near that he is not only liable to 
be, but is in fact, struck by it, is prima facie guilty of 
negligence; aud in the absence of a satisfactory ex- 
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cuse, his negligence must be regarded as established. 
The excuse offered in this case is not satisfactory. The 
evidence so overwhelmingly preponderates in favor of 
the fact that the bell was rung and the whistle sounded 
that we cannot regard the alleged negligence of the 
railroad company in these particulars as proved. But 
if we concede that this was a question of fact for the 
jury, and that the court has no right to interfere with 
their finding, still the inference is irresistible that the 
deceased did not exercise that degree of vigilance 
which the law requires, or he would have known of the 
approach of the train without these signals. And if 
not ignorant of its approach (which we believe to be 
the fact) then the relation of cause and effect between 
thealleged negligence and the accident is wanting; 
and the verdict must be regarded as wrong upon that 
ground. It is uot enough to establish negligence and 
an accident. It must also be shown that the negli- 
gence was the cause of the accident. An omission to 
ring the bell or sound the whistle could not have been 
the cause of the accident if the deceased had notice of 
the approach of the train by other means. Our belief 
is that the deceased did have such notice; that he 
could not have been so unobservant as to neither see 
nor hear the approach of that train; and consequently 
that the alleged negligence in omitting to ring the bell 
or sound the whistle could not have been the cause of 
the accident. But if he did not have such notice; if 
he drove on to that crossing in total ignorance of the 
approach of a train; then the conclusion seems to us 
inevitable that he must have been exceedingly negli- 
gent in theuse of his eyes and his ears. So that 
whichever view we take, the verdict is clearly wrong. 
In the one case the want of the relation of cause 
and effect invalidates it; in the other, contributory 
negligence. 

Similar views are expressed and similar conclusiong 
sustained, even to those States in which it is held that 
the burden of proof to show contributory negligence 
is on the defendant. A fortiori they ought to prevail, 
where, asin this State, the burden of proof is not 
upon the defendent to show contributory negligence, 
but uponthe party prosecuting to show the absence 
of it. 

In Railroad v. Heileman, 49 Penn. St. 60, the court 
held that the omission of a traveller wheu approach- 
ing a railroad crossing to look and listen for approach- 
ing trains is negligence per se ; not merely evidence of 
negligence, but negligence itself, and should be so de- 
clared by the court, and not submitted to the jury; 
that while it is true that what constitutes negligence 
is generally a question of fact for the jury, it is not 
always so;that when the law fixes the standard of 
duty, an entire omission to perform it is not merely 
evidence of negligence to be submitted toa jury, it is 
negligence itself, and should be so declared by the 
court; that even on a common road, travellers must 
look out for the approach of other vehicles passing; 
that this is more necessary at railroad crossings, be- 
cause movements upon a railroad are more rapid, and 
because the consequences of a collision are likely to be 
more disastrous; that precaution, looking out for dan- 
ger, is a duty imposed by law, and that to rush heed- 
lessly on to a crossing over which the law allows en- 
gines of fearful power to be propelled, without look- 
ing and listening for a coming train, is not merely an 
imperfect performance of duty, it is an entire failure 
of performance. 

And in Railroad y. Beale, 73 Penn. St. 504, Mr. Jus- 
tice Sharswood, in delivering the opinion of the court, 
says that there never was a more important principle 
settled than that which declares that the omission to 
look and listen for the appruach of trains before at- 
tempting to cross a railroad track, is not merely evi- 
dence of negligence to be submitted toa jury, but 








negligence per se, and to be so declared by the court; 
that it is mot so important to the railroad companies 
as to the travelling public; that the omission of this 
duty often results in collisions by which the 
lives of hundreds of passengers are lost; and that 
travellers should be taught that the performance of 
this duty is due, not only to themselves, but to 
others also. 

In Railroad v. Crawford, 24 Ohio St. 631, the law 
upon this subject seems to us to be stated accurately, 
It is there said that unquestionably ordinary prudence 
requires a person in the full enjoyment of his facul- 
ties, before attempting to pass overa known railroad 
crossing, to use his faculties of hearing and seeing for 
the purpose of discovering and avoiding danger from 
an approaching train; and that the omission to do so, 
without a reasonableexcuse therefor, is negligence, 
and will defeat an action to recover for an injury to 
which such negligence contributed. 

In Dascomb v. Ratlroad, 27 Barb. 221, it is said in a 
case very similar to the one we are now considering, 
that when negligence is the issue, it must be a case of 
unmixed negligence; that this rule is important, salu- 
tary in its effects, and should be maintained in its 
purity; that the careless are thereby taught that if 
they sustain an injury to which their own neg- 
ligence has contributed, the law will afford them no 
redress. 

In Wilcox v. Railroad, 39 N. Y. 358 (a case in every 
essential particular like the one now under consider- 
ation), the court held that when one is killed in at- 
tempting to cross a railroad track within the limits of 
a public highway, and at a public crossing, if it appear 
that the deceased would have seen the approaching 
cars, in season to have avoided them, had he first 
looked before attempting to cross, it is to be presumed 
that he did not look; and that by omitting so plain 
and imperative a duty, he will be deemed to have been 
guilty of negligence, which precludes a recovery ; that 
in crossing a railroad track ordinary sense, prudence, 
and capacity require a traveller to use his ears and 
eyes so far as he hasan opportunity to do so, anda 
failure to du so is negligence sufficient to preclude a 
recovery for any injury he may receive, in case of ac- 
cident; and that the negligence of the company in not 
ringing the bell or sounding the whistle is no excuse 
for the traveller’s neglect. After citing many author- 
ities, Mr. Justice Miller said: The effect of the cases 
cited is to sustain the principle, that where the negli- 
gence of the party injured or killed contributes to 
produce the result, he cannot recover; and that the 
omission of the company to ring the bell or sound the 
whistle near the crossing of a highway does not re- 
lieve the person who is about to pass over the high" 
way from the obligation of employing his sense of 
hearing and seeing, to ascertain whether a train is ap- 
proaching. 

In Railroad Co v7. Houston, 95 U. S. 697, it was held 
that the omission of the engineer in charge of a rail- 
road train to sound its whistle or ringits bell does not 
relieve a traveller from the necessity of ascertaining 
by other means whether or not a train is approaching; 
that negligence of the employees of the company is no 
excuse for negligence of the traveller; that the travel- 
ler upon the highway is bound to listen and to look, 
before attempting to cross a railroad track, in order to 
avoid an approaching train, and not to go carelessly 
into a place of possible danger; that if he omits to 
look and listen, and walks thoughtlessly upon the 
track, or if looking and listening, he ascertains that a 
train is approaching, and instead of waiting for it to 
pass, undertakes to cross the track, and in either case 
receives an injury, he so far contributes to it as to de- 
prive him of all remedy against the railroad company; 
that if one chooses to take risks he must suffer the 
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consequences; that they cannot be visited upon the 
railroad company ; that in such cases it would not be 
error to instruct the jury peremptorily to return a ver- 
dict for the defendants. 

The cases in which similar views are expressed are 
very numerous. But the soundnessof the views ex- 
pressed in the cases already cited is so sélf-evident, 
that we deem it unecessary to cite other cases to sup- 
port them. It will be seen that it is not important to 
determine whether Dr. Pickard’s negligence cousisted 
in not ascertaining that a train was approaching, or in 
knowingly attempting to crossin front of it. In 
either case it defeats a recovery. And in the latter 
case, for the further reason that it destroys the rela- 
tion of cause and effect between the alleged negligence 
of the defendants and the accident. 

[Omitting minor point.] 

Motion sustained and the verdict set aside. 

Peters, C. J., Danforth, Virgin and Libbey, JJ., con- 


curred. 
o—_—_—— 


MISTAKE— REFORMATION OF DEED, 


WISCONSIN SUPREME COURT, OCTOBER 14, 1884. 


GREEN Bay, ETc., CANAL Co. v. HewirTt.* 

The absolute owner of land conveyed it by deed, which after 
granting all his estate in the land, declared in a subse- 
quent clause that the interest and title intended to be con- 
veyed was only that acquired by virtue of a certain sher- 
iff’s deed, which was in fact an undivided one-half only. 
All parties to the conveyance intended that it should em- 
brace such undivided one-half only,and supposed that the 
deed was so drawn as to effectuate such intention. 

Held, that although the limitation of the grant was ineffect- 
ual because inserted after and not in the granting clause, 
it was nevertheless conclusive as to the intention of the 
parties, and whether the mistake was one of law or of 
fact, the deed might be reformed to accord with such in- 
tention. 

A PPEAL from Circuit Court, Outagamie county. 

The opinion states the facts. 


Moses Hooper, for respondent. 
D. S. Ordway and W. P. Lynde, for appellants. 


Orton, J. This is an action of ejectment, in which 
both parties claimed to hold the premises in dispute 
under and from Morgan L. Martin, the plaintiff and re- 
spondent, by his deed of May, 1873, and the defendants 
and appellants by his deed of January, 1880. In the 
deed to the respondent the grant was of the whole 
tract,but thereinafter there was aclause which limited 
the grant to the interest and title acquired by said 
Martin, by virtue of a deed executed to him by one 
Evarts, as sheriff of Outagamie county, dated Decem- 
ber 23, 1871, which clearly conveyed only an undivided 
half of said tract. In this case, reported in 55 Wis. 
96; S. C.,12 N. W. Rep. 382, it was held by this court 
that such limiting clause is inconsistent with the 
grant, and is nugatory, and that the grant must pre- 
vail. In the case as it thus stood the respondent 
rested upon that deed, in its terms, effect and con- 
struction, insisting that it conveyed the whole tract, 
and therefore the undivided half in dispute. The 
judgment of the Circuit Court against the appellants 
was affirmed. Within the proper time the appellants 
made application for the vacation of said judgment, 
and for anew trial under section 3092, Rev. Stat., and 
the judgment was vacated and a new trial was 
granted. The appellants thereupon amended their 
answer, setting up an equitable counter-claim for the 
reformation of said deed, so as to make it convey only 
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the undivided half of said premises, according to the 
intention expressed in said limiting clause, alleging a 
mistake in the granting clause of said deed in that re- 
spect. The respondent replied to said answer, deny- 
ing the allegations of said counter-claim, and alleging 
the estoppel of said appellants from setting up such 
counter-claim by the former trial and judgment, and 
that if there was such mistake in said deed, still the 
same should not be corrected, because Martin should be 
adjudged to have held the half of the estate so con- 
veyed by mistake to use of the plaintiff. 

To these issues the evidence was addressed. The 
findings of the court are mainly the history of the title 
to this tract of land, and only three findings of fact 
are necessary to be noticed in passing upon the ques- 
tions raised and so ably argued on this appeal: First, 
that it was the opinion of Martin that he only ac- 
quired, by the said sheriff's deed, the undivided one- 
half of said premises conveyed to the respondent be- 
fore, and held by it at the time of, said sale, and that 
it was not hisintention to convey any other interest 
or estate to the respondent; second, that the mistake 
of Martin in conveying to the respondent the whole of 
said tract, instead of only an undivided half thereof, 
was a mistake of law, and not a mistake of fact; and 
third, that if it was a mistake of fact, the deed 
ought not to be corrected in that respect, because it 
placed the legal title of the whole tract where it be- 
longed in equity. The counterclaim was therefore dis- 
missed on its merits. 

The various exceptions to evidence and to the find- 
ings need not be specially noticed any further than to 
say that they sufficiently raised the questions pre- 
sented by counsel. These questions will be disposed 
of in their naturalorder: First, is the plaintiff estop- 
ped by the former trial and judgment from settlng up 
amistake in the deed and from asking its reforma- 
tion? Second. Was there any mistake shown by the 
evidence, and if so, was it sucha mistake as can be 
corrected in equity? Third. If so, had the respond- 
ent such an equitable interest in the undivided half of 
the premises not intended to be conveyed by said 
deed, but which nevertheless was so conveyed thereby 
that the deed ought in equity to stand uncorrected, as 
conveying the legal title to the respondent as the party 
entitled in equity thereto, ex w@quo et bono. 

1. As tothe estoppel it may be well to see whether 
there is any thing in the counter-claim inconsistent 
with the defense relied upon on the former trial. The 
answer was a general denial, and the appellants relied 
upon the deed, as by its terms and effect, and its true 
construction in reference to the subject-matter and 
circumstances of its execution, conveying only an un- 
divided one-half of the premises, and insisted that the 
limitation clause therein had so modified the grant, 
and that the deed should be so construed, but by force 
of atechnical rule of lawthat clause could not have 
such effect, and the deed could not be so construed. 
In the counter-claim the appellant still insists that 
such limitation clause shall have effect in equity as ex- 
pressing the intention of the parties, and that the 
grant should be so limited by acorrection and reform- 
ation of thedeed, and that both parties believed, and 
were mistaken in believing, that the deed itself had 
the legal effect of conveying only one-half of the prem- 
ises, and they, the appellants, now ask that such mu- 
tual mistake may be corrected. When the deed is re- 
formed as prayed, then it will have the precise effect 
which the appellants insisted that it did have standing 
uncorrected on the former trial. Precisely the same 
object was sought on both trials, which was that the 
deed should have the effect to convey only the one- 
half on the first trial by the deed as it was, and on the 
last trial by the deed reformed. The maxim allegans 
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contraria non est audiendus can scarcely apply to these 
two defenses. 

The respondent has not been prejudiced or its rights 
affected one way or the other by the appellant’s having 
on the first trial relied upon the deed itself as not con- 
veying the whole premises, and has not been influ- 
enced in its action either in court or in pais by the ap. 
pellant soinsisting. There was no judgment in the 
action when the new defense was interposed, as it had 
been vacated, and the action was to be tried as if it 
had never been tried, and as an original action, and the 
two defenses, one on the deed itself as not conveying 
the whole tract, and the other for the reformation of 
the deed if necessary to that effect. If there had been 
no trial or judgment in the case, there can be no doubt 
that both of these defenses could be interposed to the 
action. There has never been a trial or judgment, so 
far as the present trial is concerned. The action is 
fully open to be tried de novo. If the Circuit Court 
had the discretion to allow such an amendment of the 
answer, and of that we have no doubt, it follows that 
the answer may be proved. The amendment was made 
without objection, and issue taken upon it by a repli- 
cation. The first answer admitted nothing favorable 
to the respondent, nor was any proof offered under it 
that placed the respondent in any more favorable posi- 
tiou than it occupied before. 

Mr. Bigelow, in his work on Estoppel, 604, says, in 
the text: ‘‘ When then no wrong would be done to the 
court or to other parties to a cause by permitting a 
change of position, a change should in principle, and 
will in fact, be allowed. Thus where a party has given 
notice of appeal by mistake to a particular court, 
when the appeal should have been made to another 
court, and has discovered his mistake before any step 
has been taken by others in consequence, he may at 
will correct himself, but only upon the footing that no 
prejudice is done to others. In Favill v. Roberts, 
50 N. Y. 222, the plaintiff brought an action for the 
purpose of procuring title to a farm which he had pur- 
chased of the executor of John Roberts, of whom the 
defendants were heirs. The land had been sold and 
paid for under an order of court, and improvements 
had been made by the plaintiff, when it was discovered 
that the court had no authority to grant the order for 
the conveyance of the land. The plaintiff now sought 
to enforce aremedy against the heirs at law, and to 
compel a conveyance, on the ground that the executor 
acted with the consent and approbation of the heirs, 
and that they encouraged the sale. It was held that 
the plaintiff was entitled to his remedy.’ Bigelow 
Estop. 595. Those two causes of action were far more 
inconsistent than the two defenses in this case. 

“The grantee of land conveyed by an intestate with 
intent to defraud his creditors is not estopped by tak- 
ing under the deed and acting upon it to object, as one 
of the creditors of the estate, that the deed was fraud- 
ulent.’’ Norton v. Norton, 5 Cush. 524. 

A case in point is that of N. W. U. P. Co. v. Shaw, 
37 Wis. 655. The company purchased from Shaw a 
quantity of wheat, to be delivered, and paid down 
upon it $1,000. Shaw failed to deliver the wheat, and 
the company brought suit upon the contract, and 
claimed — First, the $1,000; secondly, damages for the 
breach of the contract; and thirdly, damages for the 
value of the use of a barge detained for the carriage of 
the wheat. On the trial the Circuit Court held that 
the contract was ultra vires and void,the company 
having no power to make such a contract for the pur- 
chase of wheat, it being a common carrier only, 
and judgment was rendered for the defendant. On ap- 
peal to this court is was held that the Circuit Court 
properly decided to contract to be u/tra vires and void ; 
but that was no ground for defeating a recovery of the 
$1,000 paid upon it, but rather good ground for such 


recovery, and that the complaint should have been 
amended, setting up that the contract was void for that 
reason, and the plaintiff should have recovered the 
money paid upon it, and reversed the judgment and 
granted a new trial. 

In Steinbach v. Insurance Co., 77 N. Y. 498, there 
was a judgment against the plaintiffin his action on 
the policy which had been affirmed by the Supreme 
Court of the United States, and was placed in bar of 
the suit to reform the policy. But here there is no 
judgment inthe way. The case cited by the learned 
counsel of the respondent (Washburn v. Insurance Co., 
114 Mass. 175) illustrates this principle fully. A bill in 
equity was pending to reform the policy, and the 
plaintiff brought another suit upon the policy, alleg- 
ing compliance with its terms, and after a trial and 
judgment against him therein, he was held to have 
waived his right to prosecute further his bill. It may 
be observed that he was allowed to prosecute his sec- 
ond suit, notwithstanding the pendency of the first. 
It was the judgment that stood in his way, and such 
was the case of Sanger v. Wood, 3 Johns. Ch. 416, cited 
by the learned counsel. The plaintiff took judgment 
on the contract, and afterward sought to set aside the 
contract on the ground of fraud. Without any disre- 
spect to the learned counsel, it may be said that none 
of the authorities cited by him are 1n the way of allow- 
ing proof of this counter-claim. The rights of no 
one are affected, and much less fixed and determined, 
by the first trial and judgment, since such judgment is 
vacated and a new trial granted. The authorities cited 
are not applicable to such a case, and the doctrine of 
estoppel is misapplied. Cunningham v. Milwaukee, 13 
Wis. 120, does not bear on this question. The second or 
new trial in ejectment, under the statute, must of 
course be on the same cause of action. That cannot 
be changed by amendment so as to make another 
cause of action in any case or at any stage of the pro- 
ceeding, but that does not imply that the answer may 
not be amended and other defenses interposed, al- 
though inconsistent. 

2. Was there any mistake shown by the evidence, 
and if so, wasit such as may be corrected in equity? 
We are entirely satisfied that there was a mistake in 
drawing the deed. The mistake was in not limiting 
the grant to one undivided half of the tract, by apt 
words in the granting clause of the deed, instead of 
undertaking to so limit the grant by this independent 
clause thereinafter inserted. Both parties uuques- 
tionably understood and intended that the deed 
should be a conveyance of only one-half, and both 
parties supposed that it was sodrawn. The evidence 
is overwhelming that both parties intended that the 
conveyance should be made for only one-half. Noth- 
ing else had ever been spoken of. Martin held the lien 
of his judgment against a portion of the canal and 
works, and this undivided one-half of this hydraulic 
tract, which belonged to the canal company. The 
United States, through proper officers, refused to pay 
the award until this incumbrance was removed. In 
the meantime Mr. Martin had this interest sold under 
execution, and bought it in and received the sheriff's 
deed, which covered nominally the whole tract, but 
conveyed only the interest that the canal company had 
in it, which was only one-half. It was the business of 
Mr. Stevens, on behalf of the company, to obtain this 
title from Mr. Martin. 

The United States government was only interested 
in having a clear title to the canal and works which it 
had bought of the canal company, but Mr. Martin 
wished to have his whole claim paid, and to convey the 
interest which he held by the sheriff's deed. It was 
not contemplated that he should convey only his in- 
terest in the canal, and retain his interest in the hy- 





draulic tract. It was one transaction, which embraced 
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his whole interest as the purchaser under his execu- 
tion. The consideration he was to receive was for this 
and this only. Martin deeded to the United States his 
interest in the canal acquired by that sale, and was to 
convey to the canal company his interest in the hy. 
draulic tract acquired by that sale. It is insisted by 
the learned counsel of the respondent that there was 
no bargain or contract to this effect shown by the evi- 
dence. But such a contract was clearly implied by 
the whole transaction from the beginning to the end 
of it. Ithad no other purpose, meaning or signifi- 
cance, solution or explanation, than that Martin 
should execute these deeds for such consideration. 
Martin held no other interest in this tract or canal 
that the United States was interested in obtaining 
from him than this, upon which his judgment was a 
lien, and this was all that was ever considered in the 
negotiations of the parties or contemplated by them. 
To execute and carry out this understanding and agree- 
ment, so far as this tract was concerned, the deed in 
question was drawn and executed. The sole object 
purpose or design of all the parties concerned, or of 
their agents or counsel, was to relieve this tract from 
the lien or incumbrance of Martin’s judgment, which 
stood in the way of the consummation of the sale by 
the canal company to the United States. According 
to the evidence Martin so understood it; Stevens, act- 
ing for the canal company, and atthe same time for 
the United States, sounderstood it; and so it was un- 
derstood by the legal adviser, Mr. J. C. Gregory, and 
by Charles Noble Gregory, the attorney who drew the 
deed; and they all unquestionably supposed that the 
deed was so drawn and executed. It was drawn to 
express this intention and such a limitation of the 
grant. 

The mistake was in placing such limitation in the 
deed after the grant instead of in the grant itself. But 
this limitation clause, even where it was inserted in 
the deed, is potent and conclusive as to the real agree- 
ment and understanding and intention of the parties, 
It may not have technically limited the grant to one- 
half of the tract; but does it not estop the parties to 
the deed and their privies from afterward disputing 
the intention expressed by it, at least in equity, when 
the correction of the mistake is sought? Speculation 
as to what kind of a mistake this was, whether of fact 
or of law, and as to what it should be named or how 
classified, is idle and fruitless. Things and the sub- 
stance of things, and the established principles of rea- 
sonand equity, should be considered in such a case, 
rather than mere names which may mislead, and if 
this mistake was mutual and of all of the parties con- 
cerned, which was substantially admitted by them, 
ought it not in fairness and equity to be corrected,and 
the deed reformed in this respect? Should the court 
be restrained from applying an equitable remedy in 
such a case by adecision here and there that a similar 
mistake was of law, and therefore could not be cor- 
rected; or of fact, and therefore remediless. I 
shall not cite many authorities or comment at any 
length upon those cited to extend this opinion need- 
lessly. The decisions are very conflicting, and in 
much confusion on this question, and abound in nice 
and critical distinctions. If in cases substantially like 
this in principle, a reformation of the deed has been 
allowed, they may be referred to, to support and sanc- 
tion the very strong first impression we have that this 
deed ought to be reformed. 

This question was very fully argued by counsel, and 
very fully and ably treated and considered by Chief 
Justice Dixon in Hurd vy. Hall, 12 Wis. 125, in respect 
toa mistake of fact, and the distinction between such 
a mistake and one of law. Asamatter of course we 
have no right to violate the maxim, ignorantia juris 





non excusat, and courts sometimes have struggled in 
clear cases of mistake of law to make it, if possible, a 
mistake of mixed law and fact, in orderto administer 
equitable relief. 1t may be said in this case that the 
parties knew the contents of this deed, and just where 
the limitation clause was placed in it; but they clearly 
did not know that it was inserted in the wrong place. 
They may have depended and relied upon their coun- 
sel, and especially upon the attorney who drew the 
deed, to insert the limitation in the proper place, and 
supposed he had done so. He was mistaken, and so 
were they. Was this a mistake of facu? 

As we have seen, there was a clear and explicit 
agreement and understanding that this deed should be 
given to convey only the interest which Mr. Martin 
held in the tract by virtue of his sheriff's deed. Mr. 
C. N. Gregory was employed to draw up such a deed, 
but in drawing it he made the mistake of so drawing 
it that it conveyed the whole tract, instead of the one- 
half covered by the sheriff's deed. Does not this case 
meet inevery respect the admission of the learned 
counsel of the respondent in his brief, as follows: “A 
middle ground is being built up. It is, where there is 
a complete precedent contract, or agreement not exe- 
cuted — not correctly expressed in the written agree- 
ment —acourt of equity will decree a specific per- 
formance of the precedent contract. This, for con- 
venience, is done by directing reformation of the 
written instrument. The authorities to sustain this 
exception to the rule are numerous and strong.’’ And 
the learned counsel cites Petesch v. Hambach, 48 Wis. 
443; S. C.,4.N. W. Rep. 565; Conrad v. Schwamb, 53 
Wis. 372; S. C., 10 N. W. Rep. 395; James v. Cutler, 54 
Wis. 172; S. C.,10 N. W. Rep. 147; and numerous 
other authorities, to sustain the admitted proposition. 
In one of these cases (/ron Co. v. Jron Co., 107 Mass 
290) it is said by Judge Wells: ‘‘It will be seen that 
there is a question thus presented by both branches of 
the issue, when taken together, which is not merely of 
a mistake of law as to the construction and effect of 
the deed,but whether by reason of such mental mistake, 
the deed, contrary to the real intention of both par- 
ties, faiied to be a full and complete execution of the 
previons contract of purchase and sale. Such a mis- 
take, if there are no legal objections to the enforce- 
ment of the oral agreement, will furnish sufficient 
ground for the interference of a court of equity to re- 
quire a rectification of the deed.” In that case the mis- 
take was in the legal effect of a reservation or excep- 
tion in the deed, and was the mistake of the ‘person 
who drew the deed, the parties supposing that it ex- 
pressed properly the reservation or exception accord- 
ing to their previous agreement. 

In the last edition of Kerron Frauds, 468, 469, in 
view of established authority on this question, and 
quoting from authority, itit said: ** Private right of 
ownership is a matter of fact; 11 may also be the re- 
sult ofa matter of law; but if parties contract undera 
mutual mistake and misapprehension as to their rela- 
tive and respective rights, the result is that the agree- 
ment is liable to be set aside ay having proceeded on a 
common mistake.”” ‘ Ignorance of a matter of law,’’ 
said Lord Chelmsford in Lord Beawchamp v. Winn, 
L. R., 6 E. & 1. App. Cas. 234, “arising upon the 
doubtful construction of a grant, is very different from 
ignorance of arule of law. Therefore although when 
a certain construction has been put by a court of law 
upon a deed, it must be taken that the legal construc- 
tion was clear; yet the ignorance before the decision 
of what was the true construction cannot be pressed 
to the extent of depriving a person of relief on the 
ground that he was bound himself to have known be- 
forehand how the grant must be construed. When 
therefore a man, through misapprehension or mistake 
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of the law, parts with or gives up a private right of 
property, or assumes obligations upon grounds upon 
which he would not have acted but for such misappre- 
hension, a court of equity may grant relief, if under 
the general circumstances of the case it is satisfied that 
the party benefited by the mistake cannot in con- 
science retain the benefit or advantages so acquired.” 
I have quoted largely from that authority because this 
case is exactly described. The cases in this court 
above cited are in accordance with this principle, al- 
though the mistake in those cases wasin the descrip- 
tion of the premises conveyed. 

In Savings Bank v. Insurance Co., 31 Conn. 517, the 
mistake was by the agent in drawing the appli- 
cation for the policy to cover the property itself, in- 
stead of the mortgagee’s interest in it. The court said: 


“There was a mistake as to the proper mode of filling’ 


out the papers on both sides. The application was 
made out in the wrong name, and the policy was made 
to the wrong person; but there was no fraud or mis- 
representation. The papers would have been made 
out right if they had known how to doit; and it is 
immaterial whether the mistake was one of fact or of 
law.’’ Citing Stedwell v. Anderson, 21 Conn. 1389. 

In Hunt v. Rousmanier, 8 Wheat. 174, the legal coun- 
sel of the parties advised that a power of attorney 
should be drawn and executed, instead of a mortgage, 
for certain security, which the power failed to give. 
Chief Justice Marshall said: ‘‘In this case the fact of 
mistake is placed beyond controversy. * * * We 
find no case which we think precisely in point, and are 
unwilling, when the effect of the instrument is ac- 
knowledged to have been entirely misunderstood by 
both parties, to say thata court of equity is incapable 
of affording relief.’”” A bond was drawn joint by the 
mistake of the person who drew it, when it should 
have been joint and several; and it was corrected in 


equity. Simpson v. Vaughan, 2 Atk. 33; Underhill v. 
Horwood, 10 Ves. 209. The cases are numerous of the 
correction of the mistake of the parties in reducing 


their agreement to writing. In some it is called a 
mistake of fact, and in others of law; and it made no 
difference which it was called, the relief was granted 
in all such cases. Pitcher v. Hennessey, 48 N. Y. 416; 
and Maher v. Jnsurance Co., 67 id. 283, are in point. 

It is a little singular that there should have been any 
conflict of decisions on this question, when as early as 
1730 it was decided by the old English Court of Chan- 
cery that when of four brothers the second died, and 
the eldest entered into possession of his land as heir, 
and the youngest brother claimed it, and they went to 
«a school-master who sometimes acted asan attorney, 
and consulted him as to their rights, and he having ad- 
vised them that lands descend to heirs, and not as. 
cend, and therefore the youngest was entitled to the 
estate of his deceased brother; and on that advice pa- 
pers were drawn and executed by the oldest brother, 
giving the youngest brother an interest in the land to 
save litigation—the lord chancellor decreed that all 
such papers should be delivered up to the plaintiff as 
having been obtained by mistake, etc. Landsdown v. 
Landsdown, Mos. 364. 

A promissory note was assigned unqualifiedly, when 
according to contract it ought to have been without 
recourse. It was reformed in equity according to the 
intention of the parties. Stafford v. Fetters, 55 Lowa, 
484; S. C.,8 N. W. Rep. 322. But this opinion on this 
question has been already extended too long. The 
learned and candid counsel of the respondent virtually 
admitted the law to be as above stated, and the ques- 
tion might have rested on such admission; but it being 
involved in the case by the finding of the court, and in 
respect to such a case a new question in this court,and 
there being a conflict of decisions elsewhere to some 








extent on the question may justify this consideration 
of it. It follows from the above that there was a con- 
tract between the parties for a conveyance of only 
one-half of the tract, and by mistake the deed was a 
conveyance of the whole, and that such mistake may 
and ought to be corrected by reformation of the deed 
accordingly. 

The remaining question will be disposed of briefly. 
Had the canal company any equitable title or interest 
in the half of said tract not intended to be conveyed 
by the deed so as to prevent its correction? One 
George W. Lawe owned and conveyed this undivided 
half to Mr. Martin in 1851 in consideration of $1. Mar- 
tin gave Lawe a bond conditioned that he should in 
effect fulfill his contract with the State in the con- 
struction of the improvement, and save Lawe harm- 
less from the State. The State was bound to discharge 
the trust it had assumed by accepting the grant for 
that purpose to construct and complete the contem- 
plated works for the improvement of the Fox and 
Wisconsin rivers. This was all the interest the State 
had in it, and all it could have under her Constitution. 
She had no right to construct hydraulic works for any 
other purpose, or purchase or condemn the lands of 
private owners for hydraulic purposes. Martin had no 
such relations to the State or the improvement, nor 
could have lawfully had, by which his purchase of one- 
half of this tract would inure to the State. All deeds 
which have since been made by Martin have expressly 
reserved and accepted this interest or been made sub- 
ject to this deed. The State and its successors in this 
improvement have always recognized and have never 
claimed this interest of Martin, and of those holding 
it under him, in this half of the tract he purchased 
from Lawe. There is no evidence whatever of any 
equitable title in the canal company to this half of the 
tract which can prevent the reformation of the deed 
in question as prayed in the counter-claim. 

The judgment of the Circuit Court is reversed, and 
the cause remanded, with direction to render judg- 
meut in the case according to this opinion. 


——_>—_——_ 


CARRIER—CONNECTING—FIRE IN WAREHOUSE 
—LIABILITY. 


MICHIGAN SUPREME COURT, NOVEMBER 19, 1884. 


ConpDon v. MARQUETTE, H. & O. R. Co.* 

Where a carrier receives goods to be transported over a con- 
necting line to their final destination, its liability as a com- 
mon carrier continues until the goods are delivered to the 
other carrier, and if they are destroyed by fire while in the 
warehouse of the first carrier, it will be liable for their 
loss, notwithstanding a custom that the connecting car- 
rier shall inspect the books in which’goods are entered as 
received, and take possession of and transport over its 
line goods intended to be so transported. 


_— to Houghton. 


Chandler, Grant & Gray, for plaintiff. 
W. P. Healey, for defendant and appellant. 


Cootey, C. J. The plaintiff shipped goods from 
New York by the New York Central & Hudson River 
Railroad Company, directed to himself at Hancock, 
Michigan, and they were carried in succession by con- 
necting carriers until they were delivered by the Chi- 
cago & Northwestern Railway Company to defendant 
at Negaunee on March 12, 1883. The goods were car- 
ried by defendant over its road to L’ Anse, where they 
arrived March.13, 1883, and were placed in defendant's 


*S. C., 21 N. W. Rep. 821. 
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warehouse. There they remained until March 20, 1883, 
when they were destroyed by an accidental fire. 
L’ Anse was the terminus of railroad transportation. 
From thence to Hancock goods were carried in boat 
during the season of navigation, and by teams for the 
remainder of the year, by a carrier known as the 
L’Anse& Houghton Overland Transportation Com- 
pany, which occupied for its purposes at L’Anse the 
warehouse of the defendant. [t seems to have been 
the customary mode of business for the receipts of 
goods to be entered at the warehouse upon books of 
the defendant, which were open to inspection by the 
L’Anse & Houghton Overland Transportation Com- 
pany, and which were regularly inspected by the agent 
of that company to ascertain what goods were to be 
taken by it. That company was then accustomed to 
take the goods for Hancock and other places on its 
line, load them in sleighs or other vehicles at the 
warehouse, and then receipt them to the defendant. 
When the goods of the plaintiff were received by de- 
fendant no notice was given to him, nor was the at- 
tention of the agent of the transportation company 
called to them, or any request made that they should 
be removed. They simply remained in the. warehouse, 
without action by any one in respect to them, until 
the fire took place. The goods having been destroyed, 
plaintiff claimed from the defendant payment of the 
value, and that being declined, the present suit was 
instituted. 

The first count of the declaration charged the de- 
fendant as common carrier with the duty .to carry the 
goods over its line to L’Anse, and there deliver therm 
to the L’Anse & Houghton Overland Transportation 
Company, and the breach of the duty alleged was the 
failure to deliver to that company. The trial judge 
instructed the jury that if the goods were shipped 
from New York, consigned to or marked for the 
plaintiff at Hancock, Michigan, and came into the 
hands of the defendant from the Chicago & North- 
western Railway Company to be carried by defend- 
ant in the usual course of its business to L’ Anse, 
there to be delivered to the L’Anse & 
Houghton Overland Transportation Company for 
transportation to Hancock, then the defendant re- 
ceived such goods as a common carrier, and remained 
such common carrier during the transportation of the 
goods to L’ Anse, and after their arrival there for such 
reasonable time as according to the usual course of 
business with the L’ Anse & Houghton Transportation 
Company would enable defendant to deliver the goods 
to that company; and no delay in taking goods on the 
part of the transportation company, incident to the 
usual course of business between the two companies, 
would exonerate the defendant from its liability as a 
common carrier. It would be the duty of the defend- 
ant to deliver or offer to deliver the goods to the 
L’Anse & Houghton Transportation Company to be 
transported to Hancock; and if the goods were not so 
delivered or offered to be delivered, plaintiff was en- 
titled to recover. Under this instruction the plaint- 
iff had judgment, and the defendant brings error. 

The question which the instruction presents is one 
upon which the authorities are somewhat divided. It 
received careful attention at the hands of the New 
York Court of Appeals in McDonald v. Western Rail- 
road Corporation, 34 N. Y. 497, where several opinions 
were delivered. The facts upon which the decision 
was to be made were inall respects similar to those 
now before us, and the judges were unanimous in 
holding that the railroad company was liable. Wright, 
J.,said: ‘‘The goods had been received by the de- 
fendants at Chatham, to be transferred to Bingham- 
ton by way of the Erie & Chenango canal. Their ob- 
ligation therefore was to carry the goods safely to the 
end of their road and deliver them to the next carrier 





on the route beyond. A carrier in such case does not 
release himself from liability by simply unloading the 
goods at the end of his route and placing them in his 
own storehouse, without delivery or notice to, or any 
attempt to deliver to the next carrier.” 

Hunt, J., ina concurring opinion, referring to La- 
due v. Griffith, 25 N. Y. 364, as a somewhat similar 
case, said: ‘‘The defendants in the present case did 
no act indicating that they had renounced the liability 
of acarrier. They simply unloaded and deposited the 
goods in their warehouse. Had this deposit been 
made in the warehouse of a company engaged in canal 
transportation westwardly, it would have been an act 
of great significance. But here the fact is expressly 
found that it was the custom of the further carrier to 
take the goods from the defendants’ depot. The lia- 
bility ofthe further carrier did not commence until 
he removed the goods from the defendants’ warehouse. 
The deposit therefore by the defendants in their own 
warehouse did not afford any evidence of a renuncia- 
tion of the carrier’s liability.”” And he added that 
the deposit of the goods in the warehouse was to be 
cousidered a mere accessory to the carriage by defend- 
ant, and that their liability as carrier was therefore 
unbroken. 

This decision was approved as sound and followed 
as authority in Mills v. Michigan Cent. R. Co., 45 N. 
Y. 622, and it is undoubtedly the settled law of New 
New York at this time. The same doctrine was laid 
down in Conkey v. Milwaukee, etc., R. Co., 31 Wis. 619, 
in a forcible opinion by Chief Justice Dixon, and also 
in Trish v. Milwaukee, etc., R. Co., 19 Minn. 376 (Gil. 

23); 8. C., 18 Am. Rep. 340, which cites with approval 
the case in 34 N. Y. The like doctrine also ap- 
pears to be recognized in Erie R. Co. v. Lockwood, 28 
Ohio St. 358; Brintnall v. Saratoga, etc., R. Co., 32 Vt. 
665; Packard v. Taylor, 35 Ark. 402; and Louisville, 
etc., R. Co. v. Campbell, 7 Heisk. 253. It was also af- 
firmed in Michigan Cent. R. Co. v. Manufacturing Co., 
16 Wall. 318. This last case expresses views not in 
harmony with the opinion of the court respecting a 
certain clause in the charter of the Michigan Central 
Railroad Company as expressed in Michigan Cent. R. 
Co. v. Hale, 6 Mich. 343, and Same Company v. Lantz, 
32 Mich. 502; yet as the question now under consid- 
eration was considered and decided by the court 
upon common-law principles, the conflict of views on 
the question of construction is of no importance in 
this case. 

We think these cases lay down arule which is just 
to the shippers of goods, and not unreasonably burden- 
some to carriers. The shipper delivers his goods to a 
carrier, who becomes insurer for their safe transporta- 
tion; and if the operations of one carrier cover a part 
only of the line of transit, and another is to receive 
the goods from him, the shipper has a right to under- 
stand that the liability of an insurer is upon some one 
during the whole period. The duty of the one is not 
discharged until it has been imposed upon the succeed- 
ing carrier, and this is not done until there is delivery 
of the goods, or at least such a notification to the suc- 
ceeding carrier as according to the course of the busi- 
ness is equivalent to a tender of delivery. There is 
nothing in this which is burdensome to the carrier, for 
this is the customary method in which the business is 
done; and therule only requires that the customary 
method shall be pursued without unreasonable delay 
or negligence. 

The connecting carriers in this case appear to have 
established a custom of their own, under which actual 
delivery of the goods or notice to take them was dis- 
pensed with, and the one was to ascertain from the 
books of the other what goods were ready for recep- 
tion and further carriage. This as between themselves, 
was well enough while it worked well; but it was an 





316 


THE ALBANY LAW JOURNAL. 











arrangement to which the plaintiff was not a party, 
and the defendant could not, by means of it, relieve 
itself of any liability which duty tothe plaintiff im- 
posed. And it was clearly its duty to the plaintiff, as 
we think, to relieve itself of the responsibility of the 
goods remaining for an unreasonable time in its ware- 
house, and to do this it was necessary that the respon- 
sibility be transferred to the carrier next in line. But 
the mere permission to inspect its books and take 
whatever was ready for carriage would not do this; 
there should have been distinct notice which would 
apprise the other carrier that defendant expected the 
removal of the goods. 

In this case there were no facts indicating a renun- 
ciation, as,to these goods, of the liability of common 
carrier by the defendant, or that it was supposed by 
the agents of the defendant that that character had 
been exchanged forany other. If it ever was, it must 
have been at the moment the goods were received, for 
nothing took place afterward to change the relation of 
the defendant to the goods until the fire took place. 
But we are not ready toassent to the doctrine that a 
railroad company, as to goods transported by it, ceases 
to be carrier the moment the goods are received at its 
warehouse. We do not think that is the law, or that 
it ought to be. 

The judgment should be affirmed. 

Champlin and Sherwood, JJ., concurred. 

CAMPBELL, J. In this case it is admitted by the un- 
disputed facts that the property in question had been 
in defendant’s warehouse for alonger time than was 
generally necessary for the removal of goods by the 
ultimate carrier, and that the failure was due toa 
lack of means of removal in the latter. It also appears 
that the property was in a warehouse from which the 
last carrier always took it without any further cere- 
mony, and that this carrier was always informed by 


inspection of the way-bills and knew of the goods be- 


ing ready for removal. I think that under such cir- 
cumstances defendant no longer remained responsi- 
ble as carrier, but became subject to no more than a 
warehouseman’s responsibility as soon as the last car- 
rier had actual notice and could have removed them, 
and that respondent is not to be prejudiced by the 
lack of facilities in that carrier, who had the same 
means of access to and control over the goods. Such 
seems to me the purpose of our statute, which does 
not declare or provide that the liability of warehouse- 
men for goods awaiting delivery shall not arise when 
the real duties of carrier have been fulfilled, but 
merely requires that the responsibilities attaching 
to acarrier shall not be lessened while that relation 
exists. 

[See 68 Ill. 471; 44 N. Y. 507-8; 2 Am. Rep. 130, 242, 
391; 21 Eng. Rep. 68; 63 Ala. 219. 
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NEW YORK COURT OF APPEALS ABSTRACT. 


PLEADING—MALICIOUS PROSECUTION AND FALSE 
IMPRISONMENT MAY BE JOINED—ORDER OF ARREST— 
FALSE IMPRISONMENT DOES NOT LIE—MALICIOUS PROS- 
ECUTION—PROBABLE CAUSE.—(1) The complaint al- 
leges two causes of action, to wit, one for malicious 
prosecution and another for false imprisonment. As 
they are both for personal injuries they could be con- 
tained in the same complaint. Code, §484. They are 
consistent with each other, and the one is not destruc- 
tive of the other, and it has been common practice to 
unite them. Doyle v. Russell, 30 Barb. 300; Barr v. 
Shaw, 10 Hun, 580; Dusenbury v. Keily, 85 N. Y. 383, 
389; Carl v. Ayers, 53 id. 14; Bradner v. Falkner, 93 id. 
515. But as the objection to the joinder was not taken 
in the answer or by demurrer, it was in any event 








waived. Code, §499. The gist of the action was the 
procuring of an order of arrest by defendants under 
the Stillwell Act. The facts stated inthe affidavit, 
upon which the warrant was granted, were sufficient 
to give the judge who issued it jurisdiction. It was 
subsequently set aside by said judge, upon affidavits 
showing that plaintiff had previously been arrested in 
an action brought against him by defendants, upon an 
order of arrest issued for the same cause, and substan- 
tially upon the same grounds. In an action for false 
imprisonment, held, that the warrant was not void or 
irregular, but at most simply erroneous, and so that 
the action was not maintainable. The remedy of the 
party unjustly arrested or imprisoned is by the re- 
covery of costs which may be awarded to him, or the 
redress which some statute may give him, or by an ac- 
tion for malicious prosecution, in case the prosecution 
against him has been from unworthy motives and 
without probable cause. Even malicious motives and 
the absence of probable cause do not give a party 
arrested an action for false imprisonment. They may 
aggravate his damage, but have nothing whatever to 
do with the cause of action. Hence if in this case the 
defendants had intentionally withheld from the judge 
who granted the warrant the fact of the plaintifi’s 
prior arrest, that fact would have been quite pertinent 
to maintain an action for malicious prosecution, but 
would not have laid the foundation fora recovery in 
an action for false imprisonment. We have carefully 
examined many authorities, and have not found one 
which decides that ina case like this an action for 
false imprisonment can be maintained. They all sus- 
tainthe views above expressed. Williams v. Smith, 
14. C. B. (N.S.) 596; Hayden v. Shed, 11 Mass. 500; 
Reynolds v. Corp, 3 Caines, 268; McGuinty v. Herrick, 
5 Wend, 240; Chapman v. Dyett, 11 id. 31; Deyo v. 
Van Valkenburgh, 5 Hill, 242; Landt v. Hilts, 19 Barb. 
283; Simpson v. Hornbeck, 3 Lans. 53; Miller v. Adams 
7 id. 151; affirmed, 52 N. Y. 409; Palmer v. Foley, 71 
id. 106; Dusenbury v. Keiley, 85 id. 383; Day v. Bach, 
87 id. 56. In Williams v. Smith, Williams, J., said: 
The party causing process to be issued is notre- 
sponsible for any thing that is done under it 
when the process is afterward set aside, not for 
irregularity, but for error.’’ And Byles, J., said: 
‘There is a manifest distinction between setting aside 
process for irregularity and reversing a proceeding for 
error on appeal. In the one case a man acts irregularly 
and independently, without the sanction of any court. 
He therefore takes the consequences of his own unau- 
thorized act. But when he relies upon the judgment 
of a competent court, however erroneous that judg- 
ment may be, the party acting upon the faith of it 
ought ‘to be protected.’’ (2) Plaintiff was properly 
nonsuited, as to the cause of action for malicious pros- 
ecution. The burden of showing want of probable 
cause for his arrest was upon him, and he gave no evi- 
dence whatever upon that subject. Not only this, 
upon his objection, evidence on the part of the defend- 
ants to show probable cause was excluded. Marks v, 
Townsend. Opinion by Earl, J. [As to(l) see 88N. 
Y. 270; 18 W. Dig. 108; 16 id. 240; 2 Civ. P. R. 217, 
contra, 61 How. 353.) 

(Decided Jan. 20, 1885. ] 


STATUTE OF FRAUDS—PAROL AGREEMENT PARTLY 
PERFORMED.—Plaintiff was lessee of a store for the 
term of five years, at an annual rent, payable quar- 
terly; he owned or controlled a one-half interest 
in the stock of goods in the store; the defendant 
at the same time was the owner of a paper mill in that 
city ; and it was agreed that the defendant should sell 
to the plaintiff the mill and its machinery, and re- 
ceive in payment therefore certain notes and mortga- 
ges, the half interest in the stock of goods, and as the 
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plaintiff's testimony tends to show, the possession of 
the store for the unexpired term (then about fourteen 
months), and the defendant on his part agreed to pay 
the rent to the lessors for that term. This term of the 
agreement is denied by the defendant. It is however 
uncontroverted thatthe defendant, on the same day, 
was placed in possession of the store and goods by the 
plaintiff; that he carried on business there until the 
25th of May following, and paid the lessors rent up to 
that time when he sold out, and making no further 
payment, this action is brought to recover the sums 
unpaid. Held, that the agreement was not within the 
statute of frauds and that plaintiff was entitled to re- 
cover. The appellant puts his appeal upon the statute 
of frauds. We think it has no application, and that 
the case was properly submitted to the jury. If as 
they have found, the plaintiff's version of the trans- 
action was the true one, the defendant’s promise to 
pay the rent was upon a new consideration, which 
moved directly to him, and it was made for his own 
benefit, and not for the benefit of the plaintiff. The 
general object and purpose of the transaction, or the 
“res geste’? as it is termed in Williams v. Leper, 3 
Burr. 1886, shows that the intention of the parties was 
not that the defendant should become responsible for 
the payment of the plaintiff's debt to the lessors, but 
that he could assume, as a new and independent duty, 
that of paying to the landlord the rent specified in the 
lease. This obligation was part of an undivided trans- 
action and stands upon the whole as a consideration. 
It comes therefore within the principle under which 
it has been often decided, that the purchaser is bound 
by his promise tu pay the price to a creditor of the 
vendor, although it is not in writing and the vendor 
remains bound. Leonard vy. Vredenburg, 8 Johns. 29; 
Barker v- Bucklin, 2 Den. 45; Mallory v. Gillett, 21 N. 
Y. 412. It is also apparent that there was a complete 
performance by the plaintiff, and an acceptance of that 
performance by the defendant. The plaintiff received 
from the defendant the mill property, and turned out 
to him the mortgages, notes and money, stock of goods 
and possession of the store, and these things the de- 
fendant received and retained according to his pleas- 
ure. Every thing has been performed except his 
promise to pay the rent in question. The judgment 
in this case calls for nothing more, and justice re- 
quires that it should be paid. Kohler v. Matlage, 72 
N. Y. 259. It would be a perversion of the true pur- 
pose of the statute to give it such construction as 
would protect the defendant in the enjoyment of ad- 
vantages obtained from the plaintiff in reliance upon 
anoral agreement on which the latter acted. If the 
plaintiff had refused to put the defendant in posses- 
sion, he could have rescinded the contract; if he in- 
terfered with his possession, he could sue for damages 
(Gray v. Hill, Ryau & Moody, 420); if for his security 
an assignment in writing of the lease was necessary, 
or awritten contract forthe possession, a court of 
equity would have compelled its execution; but 
neither of these things is asserted. The case is within 
the established rule that a parol agreement in part 
performed is not within the provisions of the statute. 
Stuart v. Stuart. Opinion by Danforth, J. 

(Decided Jan., 1885.] 

UNITED STATES SUPREME COURT AB- 
STRACT. 

NATIONAL BANK—PENALTIES FOR TAKING USURY.— 
Where in an action brought in the District of Colum- 
bia by the executors of N. C., deceased, against C., as 
indorser upon a note dated May 29, 1873, made by J. 
D. forthe payment to C. of $4,000, three years after 





date, with interest at the rate of eight per cent per an- 

num,the defendant, besides pleading the general issue, 

pleaded that the plaintiff ought not to recover $992 of 

the amount of the note sued on, with the interest on 

said sum, because N. C., the testator, after becoming 

the owner of the note, made, on February 4, 1876, a 

verbal agreement with D., the maker, by which he 

contracted to receive from D. interest at the rate of 

ten per cent perannum, payable quarterly, upon the 

full amount of principal and interest due on the note 

at its maturity, to wit, $4,960, and in pursuance of such 

agreement did, between February 4, 1876, and January 

1, 1878, receive as illegal interest eight payments of 
$124 each, amounting to $992, the court instructed the 
jury that the only remedy for the recovery of money 

paid forinterest in excess of the interest allowed by 
law, is suit brought under section 716 of the Revised 

Statutes of the District of Columbia within one year, 

aud that the prohibition contained in section 715 of 
the Revised Statutes of the District of Columbia ap- 
plies exclusively to cases in which illegal interest has 
been contracted for, but not paid. Held, that the in- 
struction was correct. In Farmers’ etc., Nat. Bank v. 

Dearing, 91U. 8S. 29, the court declared that the pen- 
alty imposed on a national bank for taking a greater 
rate of interest than that allowed by the National 

Banking Act, was the loss of the entire interest, and 

that no loss of the entire debt was incurred by the 
bank as a penalty by reason of the provisions of the 
usury law of aState. Soin Barnet v. National Bank, 

98 U. 8. 555, it was held that in a suit by a national 
bank against the parties to a bill of exchange dis- 
counted by it, the assignees of the acceptor could not, 

having intervened as parties, set up by way of counter- 
claim or set-off that the bank knowingly took and was 
paid a greater rate of interest thereon than that al- 
lowed by law, but that the National Banking Act hav- 
ing prescribed as a penalty for the taking of such un- 
lawful interest that the person paying the same might, 

in anaction of debt against the bank, recover back 
twice the amount so paid, hecould have redress in no 
other form or mode of procedure. So in Driesbach v. 

National Bank, 104 U. S. 52, it was held that usurious 

interest paid to a National bank on renewing a series 

of notes, of which those in suit were the last, could 
not be applied in satisfaction of the principal of the 
debt. Seealso Cook v. Lillo, 103 U. 8S. 792, and Walsh 

v. Mayer, 111 id. 31. In the case last cited it was held 
generally that a statute which prescribes a legal rate 
of interest, and forbids the takivg of a higher rate, 

under penalty of a forfeiture of the entire interest, 
and declares that the party paying such higher rate of 
interest may recover it back by suit brought within 
twelve months, confers no authority to apply the usu-. 
rious interest actually paid to the discharge of the 
principal debt, and that a suit for its recovery brought 
within twelve months was the exclusive remedy. 

There was therefore no error in the refusal of the court 
to charge as requested or in the charge given. Carter 
v. Carusi. Opinion by Woods, J. 

[Decided Dec. 15, 1884.] 


STATUTE — CHINESE IMMIGRATION.— The fourth 
section of the act of Congress approved May 
6, 1882, ch. 126, as amended by the act of 
July 5, 1884, ch. 120, prescribing the certificate which 
shall be produced by a Chinese laborer as the “ only 
evidence permissible to establish his rights of re- 
entry into the United States, is not applicable to 
Chinese laborers, who residing in this country at the 
date of the treaty of November 17, 1880, departed by 
sea before May 6, 1882, and remained out of the United 
States until after July 5, 1884. The rule is well settled 
that repeals by implication are not favored, and are 
never admitted where the former can stand with the 
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new act. Ex parte Yerger, 8 Wall. 105. In Wood v- 
U.S., 16 Pet. 362, Mr. Justice Story, speaking for the 
court upon a question of the repeal of a statute by 
implication, said: ** That it has not been expressly or 
by direct terms repealed is admitted, and the question 
resolves itself into the narrow inquiry whether it has 
been repealed by necessary implication. We say by 
necessary implication, for it is not sufficient to estab- 
lish that subsequent laws cover some, or even all, of 
the cases provided for by it, for they may be merely 
affirmative, or cumulative, or auxiliary. But there 
must be a positive repugnancy between the provisions 
of the new laws and those of the old, and even then 
the old law is repealed by implication only pro tanto 
to the extent of the repugnancy.” In State v. Stoll, 
17 Wall. 4380, the language of the court was that ‘‘it 
must appear that the latter provision is certainly and 
clearly in hostility to the former. If by any reason- 
able construction the two statutes can stand together, 
they must so stand. If harmony is impossible, and 
only in that event, the former law is repealedin part 
or wholly, as the case may be.’”’ See also Ex parte 
Crow Dog, 109 U. S. 570; S.C.,3 Sup. Ct. Rep. 396; 
Arthur v. Homer, 96 U. S. 140; Harford v. U. 8.,8 
Cranch, 109. The entire argument in support of the 
judgment below proceeds upon the erroneous assump- 
tion that Congress intended to exclude all Chinese la- 
borers of every class who were not in the United 
States at the time of the passage of the act of 1882, in- 
cluding those, who like the plaintiff in error, were here 
when the last treaty was concluded, but were absent 
at the date of the passage of that act. We have stated 
the main reasons which in our opinion forbid that 
interpretation of the act of Congress. To these may 
be added the further one, that the courts uniformly 
refuse to give to statutes a retrospective operation, 
whereby rigkts previously vested are injuriously af- 
fected, unless compelled to do so by language so clear 
and positive as to leave no room to doubt that such 
was the intention of the legislature. In U. 8. vy. Heth, 
3 Cranch, 413, this court said that ‘‘ words in a statute 
ought not to have a retrospective operation unless 
they are so clear, strong and imperative that no other 
meaning can be annexed to them, or unless the inten- 
tion of the Legislature cannot be otherwise satisfied ;’’ 
and such is the settled doctrine of this court. Mur- 
ray v. Gibson, 15 How. 423; McEwen v. Den, 24 id. 
244; Harvey v. Tyler, 2 Wall. 347; Sohn v. Waterson, 
17 id. 599; Twenty per cent cases, 20 id. 187. Chew 
Heong. Opinion by Harlan, J. 

(Decided Dec. 8, 1884.] 
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WISCONSIN SUPREME COURT ABSTRACT. 


AGENCY—MIDDLEMAN—COMMISSIONS FROM BOTH 
PARTIES.—One who in the sale or exchange of prop- 
erty, acts merely as a middleman to bring the parties 
together, they making their own contract, may re- 
cover compensation from both parties. Herman v. 
Martineau, 1 Wis. 151; Stewart v. Mather, 32 id. 344; 
Barry v. Schmidt, 57 id. 172; Rupp v. Sampson, 16 
Gray, 398; Mullen v. Keetzleb, 7 Bush, 253; Siegel v. 
Gould, 7 Lans. 177; Shepherd v. Hedden, 29 N. J. L. 
334. But where the person so doubly employed is more 
than a mere middleman, and acts as broker or agent 
in effecting the sale or exchange, he cannot recover; 
especially where the party sought to be charged was at 
the time ignorant of the employment by the other 
party. Meyer v. Hanchett, 39 Wis. 419; S. C., 43 id. 
246; Shirland v. The Monitor, 41 id. 162; Scribner v, 
Collar, 40 Mich. 375; Rice v. Wood, 113 Mass. 133. 
Here the evidence on the part of the plaintiff showed 
that Sweet acted as a middleman merely. Orton v. 











Scofield. Opinion by Cassoday, J. 
Rep. 37.] 
[Decided Nov. 6, 1884.] 


RAILROAD—FENCES—INJURY TO CATTLE—ONUS ON 
PLAINTIFF—NONSUIT PROPER.—Under section 1810 of 
the Revised Statutes (ch. 193, L. 1881), in order to re. 
cover for the killing of an animal upon a railroad track 
at a point where it was unfenced, the owner must 
show that such animal got upon the track at a point 
where the company is bound so maintain a fence, and 
had neglected to do so. So where there was nothing 
in the evidence to show that the animal did not go 
upon the depot grounds, which the company was not 
bound to fence, and thence along the track to the 
place where it was killed, a nonsuit should have been 
granted. Bremmer v. Green Bay, etc., R. Co. Opin- 
ion by Cassoday, J. 

[Decided Sept. 23, 1884.] 
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MINNESOTA SUPREME COURT ABSTRACT. 


SHIP AND SHIPPING—ADMIRALTY JURISDICTION— 
PART OWNERS OF STEAMBOAT—ACCOUNTING—SALE— 
STATE CoURT.—S. owns one-third of a steamboat ply- 
ing upon the navigable waters of the United States, 
and K. the other two-thirds. K. had for several years 
run the same for himself and 8S. There being a differ- 
ence between them as to the state of the accounts of 
her earnings and expenses, and 8. being dissatisfied 
with K.’s management of the boat and its business, 
and apprehensive of loss fromits continuance, S. may 
maintain an equitable action in a District Court of this 
State for a partition of the boat by sale, and for an ac- 
counting, and upon a proper showing the court may 
properly direct an accounting, a sale; and the appoint- 
ment of a receiver to effect it. The directing of an ac- 
counting between persons occupying the relations of 
plaintiff and defendant, the appointment of a receiver 
and the partition of personal property by sale or oth- 
erwise, are not common-law, but equitable remedies. 
Judd v. Dike, 30 Minn. 380; Freem. Co-tenancy, § 426; 
Pom. Rem., § 221; 3 Pom. Eq., § 1329. They are there- 
fore properly sought in the present action (Judd v. 
Dike, supra), and properly given by the judgment ap- 
pealed from, unless relating as they do to a vessel 
plying upon the navigable waters of the United States, 
they are such as are afforded in “ civil causes of admir- 
alty and maritime jurisdiction,’ or what must be an 
equivalent expression in ‘civil causes,’’ in the words 
of the Federal Judiciary Act (Rev. Stat. U. S., § 563), 
or “‘ civil cases,”’ in the synonymous expression of the 
Federal Constitution (art. 3, § 2) in courts of admiralty. 
If the remedies sought in this action are not afforded 
in admiralty then the subject-matter of the action is 
not within admiralty jurisdiction. Spear Fed. Jud. 
The following propositions appear to be well settled: 
First. A court of admiralty will not direct the sale of 
a vessel for the purpose of effecting a partition be- 
tween different owners, except (1) as between two per- 
sons, each of whom owns one-half of the vessel, in 
which case, since the rule giving control to a majority 
interest cannot operate, the court will interfere out of 
regard for the public interest, in commerce or naviga- 
tion; or except (2) (as some authorities hold), upon the 
application of a majority interest in the vessel under 
special circumstances. Steamboat Orleans v. Phoebus, 
ll Pet. 175; Tunno v. The Retsina, 5 Am. Law Reg. 
406. Second. A court of admiralty will not order an 
accounting as a separate and independent mode of re- 
lief, but only as incident to other matters of which it 
has admitted cognizance. Curt. Pr. 273; Tunno v. 
The Betsina, supra; Kellum v. Emerson, 2 Curt. C.C. 
79; Steamboat Orleans v. Phoebus, supra; Davis v. 
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Child, Davies (2 Ware), 78; The Larch, 3 Ware, 28. 


Third. It hardly need be added the appointment of a 
receiver in this case is a mere incident of the sale, and 
hence of course something of which a court of admi- 
ralty would have no jurisdiction, in the absence of 
jurisdiction to order the sale itself. From these three 
propositions it follows that the subject-matter of the 
present action —the remedies sought and afforded in 
it — do not fall within the purview or scope of civil 
causes in cases in admiralty and maritime jurisdic- 
tion. Swain v. Knapp. Opinion by Berry, J. 
[Decided Nov. 25, 1884.] 


NEGLIGENCE—SUBMISSION OF QUESTION TO JURY— 
EVIDENCE—FAILURE TO RING BELL.—In an action to 
recover damages for injuries from a collision at a rail- 
way crossing with the wagon in which plaintiff was 
riding, her evidence tended to show that the team was 
driven with care, and that plaintiff and the driver 
were watching the road, and looking and listening for 
indications of danger as they approached the crossing; 
that they heard no signal, and had no warning of the 
approach of an engine from the west, but were unex- 
pectedly overtaken by aswitch engine from that di- 
rection, running backward down grade at a high rate 
of speed, with steam shut off, and without signals of 
its approach, which they did not discover till too late 
toavoid acollision. They were going east, the rail- 
road being on their left, and approaching the street at 
a sharp angle, and above there was a cut which par- 
tially obscured the vision, terminating about 200 feet 
from the crossing. The evidence also shows that they 
had previously looked several times up the road in that 
direction, the last time when at a point from 50 to 70 
feet from the crossing, and in the interval of about 10 
seconds they were listening for signals or indications of 
a coming train, their attention being also arrested by 
the presence of another switch engine standing below 
the crossing apparently ready to move. Held, that 
whether the plaintiff was in the exercise of that de- 
gree of care which persons of ordinary prudence and 
intelligence would exercise in a similar situation de- 
pends upon the consideration of a variety of circum- 
stances and inferences of fact which were proper for 
the judgment of a jury. And for substantially the 
same reasons that controlled the decision of this court 
in Loucks v. Railroad Co.,31 Minn. 530, we think this 
case was properly submitted to the jury. French v. 
Railroad, 116 Mass. 540; Chaffee v. Railroad Corp. 104 
id. 116; Stackus v. Railroad Co.,79 N. Y. 467; Ochsen- 
bein v. Shapley, 85 id. 224; Baldwin v. Railroad Co., 
18 N. W. Rep. 884; Butler v. Railroad Co., 28 Wis. 
504; Gaynor v. Railway Co., 100 Mass. 212. Excep- 
tions were taken by defendant’s counsel to certain in- 
structions given by the court, to the effect that the 
failure to ring the bell or sound the whistle, and to 
keep a lookout for the crossings, if so the jury found 
the fact to be, was evidence of negligence, as it also 
was to run the engine ata dangerous rate of speed. 
Under the circumstances these exceptions were pro)- 
erly overruled, both because such evidence was proper 
to establish defeudant’s negligence, and also as _ bear- 
ing upon the question of plaintiff's conduct in the 
premises. Plaintiff in the discharge of herown duty 
to proceed with caution, and exercise due diligence to 
avoid danger, was, as we have before observed, entitled 
at the same time to expect the exercise of like reason- 
able care, and not culpable negligence, on the part of 
the defendant. Loucks v. Railroad Co., supra; Con- 
tinental Co. v. Stead, 95 U. S. 161; Gaynor v. Railroad 
Co., 100 Mass. 213; Wylde v. Railroad Co., 53 N. Y. 
161; Eppendorf v. Railroad Co., 69 id. 197; Owen v. 
Railroad Co., 35 id. 518; Shear. & R. Neg., § 31. 
Hutchinson v. St. Paul, ete., R. Co. Opinion by Van- 
denburgh, J. 

(Decided Oct. 13, 1884.] 





CORRESPONDENCE. 
DENIALS ON INFORMATION AND BELIEF. 
Editor of the Albany Law Journal: 

The communication of “H.” (81 A. L. J. 159) sug- 
gests the remark that the language of the old Code as 
to the contents of an answer is the same as that of the 
new. They both say that the answer must contain a 
denial of the controverted allegations or (a denial) of 
any knowledge or information thereof sufficient to 
form a belief (of such allegations). The answer has 
nothing to do with such knowledge or information as 
may be sufficient to form a disbelief. It follows that 
denials and belief are superfluous, denials of knowl- 
edge or information being what are demanded. Where 
the answer denies any knowledge or information of a 
fact alleged sufficient to form a belief of it, such fact 
is not admitted and the plaintiff is put to his proof, 
and that conforms to the old chancery practice, and is 
all that the Code requires or intends. 

Respectfully, 
B. W. HUNTINGTON. 





New York, April 7, 1885. 


PROVING WILLS IN TESTATOR’S LIFE-TIME. 
Editor of the Albany Law Journal: 

In view of the discussion lately carried on in the 
newspapers and Legislature of New York about a pro- 
posed law for establishing wills during the life-time of 
testators, there may be some interest for your readers 
in a decision just rendered by the Supreme Court of 
this State, declaring inoperative the Michigan statute 
relating to that subject. Public Acts, 1883, p. i7. 

In opinions by Judges Cooley and Campbell, the law 
is criticised as making no sufficient provision for its 
own enforcement, without conflict with other stat- 
utes not meant to be repealed. This first attempt in 
our jurisprudence to compel a living person, as a con- 
dition of relief, to enter upon a contest with those who 
until his death can have no recognition anywhere, and 
who after his death are presumed to represent him and 
not any hostile interest, is said to remove none of the 
difficulties aimed at, but rather to make them worse. 
It is not conceived possible that a proceeding can be 
dealt with as judicial, when the chief party to it will 
not be precluded by the decree from doing exactly as 
he might have done had the court never been called 
on to actatall. The result is that the courts cannot 
be called on to administer the law. 

While it was to be expected that this new and singu- 
lar statute might be faulty, the learned judges point 
out difficulties more radical than have before been pub- 
licly suggested ; and it may well be doubted if the Jaw 
will ever recognize that new anomaly—what shall we 
call it—a living testator with will annexed ? 

Yours truly, 
JAMES C. SMITH, JR. 

Detroit, Micu., Apri? 11, 1885. 


THE INTEREST QUESTION. 
Editor of the Albany Law Journal: 

If ‘‘ Inquirer’’ will consult the statutes of the com- 
putation of time, and of the interest of money, he will 
find a complete auswer to his “ interesting inquiry ” in 
to-day’sissue. By the first statute (1 R. S. 606) time 
shall be computed in this State by the Gregorian or 
new style. By that style years vary in length from 
365 to 366 days, and the years are divided into twelve 
calendar months which vary in length from 28 to 31 
days. Consequently from any day of one month to 
the corresponding day of the following or of any suc- 
ceeding month is one, two, or more calendar months. 
And in the case supposed from October 28 or any later 
day in the same month to February 28 (not bissextile) 
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is four calendar months; and to March 19, 4 months 


and 19 days. 

By the second statute (1 R. S. 773, §9) for the pur- 
pose of calculating interest, a month (by force of first 
statute a calendar month) shall be considered the 
twelfth part ofayear * * * and interest for any 
number of days less than a (calendar) month, shall be 
estimated by the proportion which such number of 
days shall bear to thirty. It would seem then that the 
only correct and legal method for Inquirer to com- 
pute his ‘‘sum”’ in interest by is to reckon interest 
for a year, and for the time supposed, take four- 
twelfths plus nineteen-thirtieths of one-twelfth of it. 
The time supposed from October 25 to March 19 (no 
intercalated day intervening) would by the same rule 
be 4 months and 22 days. If our early answer helps 
Inquirer we are gratified; ouly next time ‘‘give us 
something a little harder.” 


Evmrra, N. Y., April 11, 1885. 


Pro Tem. 


——_>__—_—_ 


NEW BOOKS AND NEW EDITIONS. 


A very useful little pocket manual containing the 
rules and calendar practice of the Court of Appeals of 
the State of New York, and the United States Su- 
preme Court; also the rules for the admission of attor- 
neys and counsellors at law, and other useful iuforma- 
tion in relation to the courts, has been compiled and 
published by Thomas W. Stevens, attendant upon the 
Court of Appeals, in a neat form, selling at fifty cents 
per copy. The book is well printed and neatly bound, 
and for completeness and accuracy the book is une- 
qualed. 

All orders addressed to Thomas W. Stevens, Albany, 
N. Y. 

———$_$_ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, April 14, 1885: 

Order granting new trial affirmed, and judgment ab- 
solute entered against the defendant on the stipula- 
tion, with costs—Edward Ellsworth, executor, etc., 
respondent, v. St. Louis, Alton & Terre Haute R. Co., 
appellant. Order of county judge and of Supreme 
Court at General Term reversed as to the judgment 
debtor, with costs—James A. Buchanan, respondent, 
v. L. Victor Hunt, appellant.——Judgment reversed, 
new trial granted, costs to abide the event—Richard 
Burke, administrator, respondent, v. Silas H. Wither- 
bee and others, appellants; Robert R. Westover, ex- 
ecutor, respondent, v. tna Life Ins.Co., appellant. —— 
Judgment affirmed with costs—Maria J. Myres, exec’x, 
appellant, v. Mutual Life Ins. Co., judgment affirmed, 
and judgment absolute for defendant on stipulation, 
with costs; Alice J. Tiers, appellant, v. Alex. H. Tiers, 
executor, respondent; Malinda Mangan, administra- 
trix, appellant, v. City of Brooklyn, respondent; Chas. 
G. Alvord, administrator, appellant, v. Syracuse Sav- 
ings Bank, impleaded, respondent; Stephen Lee and 
another, respondent, v. Lewis A. Stegman, sheriff, ap- 
pellant; Randolph Burt, respondent, v. Hugh J. Jew- 
ett, receiver, appellant; John F. Peppard, v. Albert 
Daggett, sheriff; Minerva J. Dudley, administratrix, 
appellant, v. N. Y., L. E. & W. Railroad, respondent; 
Wm. H. Ellis, administrator, etc., respondent, v. N. 
Y., L. E. & W. Railroad, appellant; Isaac I. Cole, gen- 
eral assignee, appellant, v. Germania Fire Ins. Co., re- 
spondent; Mary C. Langley, respondent, v. Richard 
Wadsworth, executor, appellant; Cyrus H. McCor- 
mick, jr., executor, respondent, v. Pennsylvania Cen- 





tral Railroad, appellant; Frank A. Miner, administra- 
tor, etc., respondent, v. City of Buffalo, appellant; Jo- 
seph Audrade and others, administrators, appellants, 
v. Samuel M. Cohen, administrator, respondent; Peo- 
ple ex rel. Joel W. Mason, appellant, v. John McClave, 
respondent; Elizabeth J. Graham, executrix, appel- 
lant, v. Lewis H. Meyer, respondent; In re Settlement 
of account of Martin H. Yates, executor; Peter J. 
Ferris, appellant, v. Roswell R. Burrows, executor, re- 
spondent; Henry S. Dermott, executor, appellant, vy. 
State, respondent; Susan A. Wheeler, administratrix, 
respondent, v. Delaware & Hudson Canal Company, 
appellant. Appeal dismissed without costs—Anso- 
nia Brass & Copper Co., appellant, v. Wm. C. Connor 
and others, executors, respondent; George H. Con- 
verse, by guardian, appellant, v. Artemas B. Walker, 
respondent.——Order of General Term reversed, judg- 
ment of Special Term aflirmed, with costs, payable out 
of the funds in the hands of the executors — Edgar 
Williams and others, executors, respondents, v. Laura 
R. Freeman and another, appellants; Edm. M. Free- 
man and others, respondents. —Judgment of General 
Term modified by striking out provisions relating to 
the “‘ brick-house”’ property, and restoring as to that 
the judgment of the Special Term, and by changing 
the option for two years for one of six months, with 
permission during that period to apply to the Supreme 
Court for leave to deal with the tax titles or protect 
them from destruction, and as so modified affirmed, 
without costs to either party in this court—Jefferson 
Jackson, executor, respondent, v. Benjamin Andrews 
and others, appellants. ——On appeal of plaintiff; judg- 
ment of General Term affirmed with costs. On de- 
fendant’s appeal, judgment of General Term reversed, 
new trial granted, costs to abide the event—Daniel R. 
Lyddy, executor, v. Selah Chamberlain, respondent. 
—VJudgment affirmed, without costs to either party 
on this appeal—George Hyland and another, adminis- 
trators, appellants, v. Bernard Baxter and others, re- 
spondents. Order affirmed—Petition of the N. Y., 
L. E. & W. R. Co. lands of steamboat company.— 
Order of General Term reversed, that of Special Term 
affirmed, with costs—Henry D. Kuight, respondent, v. 
N. Y., L. E. & W. R. Co., appellant. Judgment af- 
firmed and judgment absolute ordered against defend- 
ant, with costs—Mary L. Peck, respondent, v. William 
Vandemark, executor, appellant. Judgment of Gen- 
eral Term affirming judgment of trial court affirmed, 
with costs—People ex rel. Edward T. Wood, appel- 
lant, v. E. Henry Lacome, respondent.——Judgment 
reversed and complaint dismissed, with costs—Elisha 
Carpenter, executor, etc., respondent, ete., v. N. Y., 
L. E. & W. Railroad, appellant. Judgment affirmed 
and judgment absolute ordered againstthe plaintiffs, 
with costs—Sarah H. Peck, executrix, appellant, v. 
Andrew J. Peck, respondent.— Judgment of General 
Term, so far as it reversed the decree of surrogate, re- 
versed and decree of surrogate affirmed, with costs to 
the appellants against the respondents, Mr. and Mrs. 
Stimson, In the Supreme Court and in this court. 
Dennis v. Stimson, executor, and others, respondents, 
v. Frederick C. Vrooman and others, appellants.— 
Judgment modified without prejudice to the rights of 
any party in any subsequent proceeding to determine 
rights of Lucinda Comstock, whether upon an account- 
ing before the surrogate, or otherwise, and as so modi- 
fied affirmed, with costs, to be paid by the appellants, 
Bolton and Scriber, to the respondent, Gray—Ezra 
Caulkins, respondent, v. Danforth D. Bolton and 
others, administrators, appellants.——Order of Gen- 
eral Term affirmed and judgment absolute ordered 
against the defendant on the stipulation, with costs— 
Henry D. Babcock, assignee, respondent, v. George R. 
Read, appellant. Appeal dismissed—People, appel- 
lant, v. Charles FE. Poucher, respondent. 
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CURRENT TOPICS. 





CORRESPONDENT presents a novel scheme 
for the relief of our Court of Appeals. It is 
to make the judges do more work —i. e., write 
shorter opinions. The sufficient answer to this is 
that the judges do not write long opinions, except 
perhaps the Chief, who has not yet written opinions 
long enough to be able to make them short. In 
no other instance have we lately observed any undue 
tendency toward the reviewing and comparing of 
cases, and the like. It may also be remarked that 
the length of the opinion is not the criterion of the 
time necessarily spent in the examination of the 
ease. It occurred to us while reading our corre- 
spondent’s letter, that if the judges should write a 
very short opinion in a case in which his interlocutor 
was concerned, the critic would be as ready as any 
one to go about cursing the court. Our corre- 
spondent also suggests the compulsory shortening of 
arguments. We think he exaggerates the length of 
arguments in this court. Very seldom do counsel 
take their two hours in any case — never a whole 
session as he declares. But the idea that the court 
can, as he intimates, possess themselves sufficiently 
of the points in the average case in five minutes, 
and that they then yawn and look at the clock, is 
quite incorrect, and at once gives too much credit 
to the judges’ quickness of apprehension, and too 
little credit to their courtesy. The suggestion for 
filing briefs preliminarily is in our opinion unwise. 
The court learn more of the case from a few min- 
utes oral statement accompanied by the brief than 
from a long and tedious preliminary reading. 
There is no escape from the conclusion that the 
judges are not numerous enough to do the work. 
But who is going to do any thing about it, or about 
ameliorating our wretched and ridiculous ‘‘ system ” 
of law? The Legislature care very little for these 
weighty matters. Is it because there is no money 
in them? The welfare of the State is not always 
most dependent on bills with money in them. We 
would gladly see somebody in the Legislature evince 
a little positive interest in promoting the State’s 
legal welfare. To those who oppose codification 
we address this appeal—let us see if you cannot 
suggest something better than what we have, and 
do not content yourselves with a mere short sighted 
opposition to what has been proposed. 


The late Isaac N. Arnold, of Chicago, was a very 
distinguished lawyer, a patriotic and active citizen, 
and an accomplished man of letters. His Life of 
Lincoln has been published since his death, and 
has received high praise. We were pleasantly re- 
minded of him by the view of a portrait of him now 
on exhibition at Annesly & Vint’s picture gallery 
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in this city, painted by Mr. Penny, a work of ex- 
ceptional merit, not only in its fidelity as a like- 
ness, but in its strength, brilliancy, and absence of 
conventionalism as a painting. 


Those who like ourselves believe in the system of 
the popular election of judges find occasion for 
regret now and then for the capriciousness of the 
electors. The recent defeat of Judge Cooley in 
Michigan furnishes such an occasion, and not only 
for regret but for astonishment. Judge Cooley is 
certainly one of the most learned and celebrated 
lawyers of this country. His legal writings have 
made him an authority and oracle in the depart- 
ment of Constitutional law; his works on Taxation 
and Torts are of standard excellence; his numerous 
opinions are not surpassed in learning and good 
judgment by those of any of his contemporaries. 
We have been led to entertain the highest opinion 
of his integrity and impartiality. His name would 
unquestionably be included among the dozen lead- 
ing jurists of this country by those best qualified to 
name them. And yet this eminent man has been 
fairly ‘‘snowed under” in a recent popular election. 
The result will take the whole country by surprise. 
It must of course be presumed that there is some 
alleged reason for this result, and consistency would 
lead us to concede that the citizens of Michigan 
ought to know best about the matter. But it will 
be very hard to make the citizens of other States 
believe that there has not been a great mistake of 
judgment. A veteran judge ought not to be dis- 
carded in his old age on account of any popular 
saprice or clamor, and it is probable that those who 
have done this thing will regret their course within 
a short time. We do not even know who Judge 
Cooley’s successor is, but we do know that whoever 
he is he must suffer in comparison with his great 
predecessor, for granting him equal in all mental 
qualities, he cannot have had that long experience 
which has made Judge Cooley strong, and cannot 
have attained that reputation which has made his 
judgments authoritative at home and _ respected 
abroad. 


The session of our Legislature is presumably 
drawing rapidly to a close, and we want to know 
what they are going to do about the Code. They 
owe it to the people of this State to do something 
about it —to pass it, or reject it, or constitute a 
commission to amend it. The last disposition was 
what the last Legislature did with it, but the gov- 
ernor for some reason (or no reason) failed to ap- 
point the commissioners. We believe, and so do 
about one-half the lawyers, and a great majority of 
the laymen, that the best thing to be done is to 
pass the Code, to take effect a year or two hence. 
This is the only way to get a Code that will approx- 
imate to satisfying everybody, Even this will not 
satisfy the small body of New York city obstruc- 
tionists who are hostile to all codification — a small 
body, but highly respectable, quite influential, ad- 
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mirably organized, and very much in earnest — and 
who have many advantages over their antagonists. 
Our Legislature must some day wake up to the fact 
that other people than lawyers have rights and 
interests in this matter. 


We give place with pleasure to Mr. Cowen’s 
elaborate essay against the Code in another column. 
We are always ready to give our antagonists a hear- 
ing, to show them that we are not afraid of them, 
if for no other reason. If we are not afraid of Mr. 
Cowen we certainly need not be afraid of any body. 
His communication forcibly demonstrates how little 
the greatest wit of the New York bar can find to 
say against the Code. The passage of the Code 
will increase the number of law reports, and subse- 
quent codifiers will tinker with it -- this is the 
substance of Mr. Cowen’s argument. We have 
never denied that the enactment of the Code will 
temporarily increase the number of law reports, 
But it will not do so to the same extent as the en- 
actment of the Code of Procedure, because that 
inaugurated an entirely new and _ strange ‘system, 
while this will simply enact the law as now settled. 
Then again, in considering the number of law re- 
ports, two things must always be borne in mind; a 
new system is not responsible for the vast number 
of unnecessary and unauthorized reports spawned 
by the booksellers, and the enormous increase of 
litigation in our time will necessarily account for a 
considerable increase. We thank Mr. Cowen for his 
reference to the Statute of Frauds — the stock argu- 
ment of duller wits —and ask him — not that we 
expect an answer — is it not about time to re-enact 
the statute in language that shall tell what it means, 
as the sum of all the constructive judicial legislation 
upon it? As to subsequent codifiers, sufficient unto 
the day is the evil thereof. We must do right, 
although others may do wrong. But it is quite 
possible — nay, altogether certain, that revisions of 
any Code will be demanded and needed. Whatever 
may occur in this way, we may be sure that the 
law makers will not be changing the law every day, 
as the judges are now doing. 


But after all, Mr. Cowen and all the rest in this 
State are mere theorists. Testimony as to the prac- 
tical working of the Code is much more valuable 
than the most ingenious theories. This Code is 
substantially the law of California, and has been 
for several years, and here is what ex-Chief Justice 
Wallace, of that State, says of it: “I think the 
Civil Code the most important and beneficial piece 
of legislation that has ever been enacted in Cali- 
fornia. It has effected more for our people than 
all other legislation taken together since the founda- 
tion of the State. Ihave never seen an unfavora- 
ble criticism of it which was in my judgment well 
founded. I believe that while at first there was 
some inclination in our profession to hesitate about 
the propriety of its adoption, our bench and bar 





are now, with remarkably few exceptions, unani- 
mous in its commendation.” 


———__q_____ 


NOTES OF CASES. 


N City of Rochester v. Close, 35 Hun, 208, it was 
held that a city charter authorizing ordinances 
“to regulate the rging of bells and the crying of 
goods, and other commodities for sale at auction 
or otherwise, and to prevent disturbing noises in 
the streets,” does not authorize an ordinance for- 
bidding all sales of watches, jewelry, silver and 
silverplated ware, diamonds, pearls, and other jew- 
elers’ goods by auction after sunset of any day. 
The court said: ‘‘We think it is manifest froma 
careful reading of this statute that taken together 
it was intended to authorize the common council to 
pass such ordinances relating to the matters em- 
braced therein as would insure the peace and quiet 
of the public, and prevent such noises and disturb- 
ances in the streets of the city as would tend to de- 
stroy the same. It has been, and is an almost uni- 
versal custom to employ persons known as criers 
to announce sales of property at auction, such crier 
going about the streets ringing a bell for the pur- 
pose of attracting attention, and then making proc- 
lamation of the place where, and of the kind of 
goods or property to be sold at auction. Webster 
defines the word cry as follows: ‘To make oral and 
public proclamation of, to notify or advertise by 
outery, especially things lost or found, goods to be 
sold, etc., public advertisements by outcry, procla- 
mation, as by hawkers of their wares.’ The statute 
authorizes the council to regulate the ‘ringing of 
bells, and the crying (not selling) of goods and 
other commodities for sale at auction or otherwise, 
that is, the advertising of any sale of goods by oral 
and public proclamation, by outery, and it is to 
this manner of advertising a sale that the statute 
refers, and to regulate which it confers authority 
upon the common council. It will be observed 
that the statute authorizes the council to regulate 
the crying of goods and other commodities for sale 
in any other manner than at auction, which, if the 
sale is authorized to be made the subject of regula- 
tion, would extend to every sale made at retail over 
the counter in the ordinary course of business. It 
will not be contended that the statute would apply 
in such a case, or confer any authority upon the 
council to in any manner regulate such a sale, yet the 
language of the statute includes such a sale as com- 
pletely as a sale at auction. Should a merchant 
adopt the plan of advertising his goods for sale by 
oral and public proclamation by outcry, such man- 
ner of advertising could be regulated by ordinance 
of the common council. This was the authority 
intended to be conferred by the Legislature in pass- 
ing the statute under consideration, and the lan- 
guage employed being apt for that purpose, it can- 
not be extended to embrace other subjects not 
within the legislative intent. The ordinance in 
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question was doubtless passed for the purpose of 
protecting the public from imposition in the pur- 
chase of a class of goods, the quality of which can- 
not well be determined by artificial light, and for 
that reason every intendment should be indulged 
in support of its validity, but the statute, which it 
is claimed confers the only authority upon the coun- 
cil for its passage, is in derogation of the common 
law, and must be strictly construed.” 


In Kennedy v. New York Cent., ete, R. Co., 35 
Hun, 187, it was held that a widow is entitled to 
the services of her minor child. The court said: 
“Whatever notion may have previously been en- 
tertained upon this subject, that question has lately 
been answered in the affirmative bya series of cases 
which must be deemed to settle it in this State. 
In Gray v. Durland, 50 Barb, 100, 211, the plaint- 
iff, a widow, sued for the seduction of her minor 
child. It appeared that the daughter was of the 
age of sixteen years; that at the time of the seduc- 
tion she lived at the defendant’s house as a domes- 
tic and servant, receiving her wages and using 
them for her own support. The sole question pre- 
sented in the case was whether the mother of the 
minor was entitled to her services. This appears 
from the opinion of Miller, J., delivering the opin- 
ion of the court, and by the opinion of Hogeboom, 
J., dissenting. The decision was that the mother, 
as such, had the right to maintain the action as the 
natural guardian of the minor, as the person 
bound to maintain and support her, and as the par- 
ent who is entitled to her services upon the death 
of her father. The case of Gray v. Durland was 
followed in Simpson vy. Buck, 5 Lans, 337, which 
was an action by the mother to recover for the 
services of her minor son while in the employ of 
defendant. The only question presented was 
whether the mother was entitled to the services. 
The court below held that she was not, and judg- 
ment went against her. Upon appeal the General 
Term reversed the judgment, saying that Gray v. 
Durland was put upon the ground stated above, 
and was decisive of the question. The same point 
was again presented in Furman v. Van Sise, 56 N. 
Y. 435; S. C., 15 Am. Rep. 441. In that, as in the 
former case, the daughter at the time of the seduc- 
tion was not in the actual service of the mother, 
and the case turned upon the same question pre- 
sented here, whether the mother being a widow 
was entitled to the service of her minor child. 
Judge Grover, delivering the opinion of the court, 
says that the law imposes upon the father the duty 
of providing for and maintaining the infant off- 
spring; but after the death of the father the same 
law casts this duty solely upon the mother who 
must, if of sufficient ability, maintain, educate and 
take care of her infant children. As the result of 
this obligation, he says she is entitled to the cus- 
tody and control of such children; succeeding in 
this respect not only to the obligations and duties 
primarily resting upon the father during life, but 





also to his right of custody and control, and to the 
services of the children. In this case, as in Gray 
v. Durland, there was strong dissent, so that it is 
clear that the decision was made upon full consid- 
eration of both sides of the question, not only at 
the argument, but in consultation. These cases are 
cited by Gilbert, J., in Certwell v. Hoyt, 6 Hun, 
575, 577, as deciding that the widowed mother’is 
entitled to the services of the minor child. We 
regard the rule as now firmly settled in this State 
upon the authority of the cases above cited.” To 
the same effect, Zummond v. Corbett, 50 N. H. 501; 
8. C., 9 Am. Rep. 288; Matthewson v. Perry, 37 
Conn. 435; 8. C., 9 Am. Rep. 339. 


_—_——_—————— 


RULES AS TO THE PRIVILEGES OF WIT- 
NESSES. 
¥. 


Rute. Where « witness refuses to answer a question 
on any of the grounds mentioned in the preceding rules, 
the court is bound by his refusal, (a) unless the grounds 
of his privilege being before him, the judge can see that 
the witness is mistaken concerning his liability as a 


matter of law (1) (b). 


ILLUSTRATIONS. 
(A.) 

1. A party is asked whether he has in his posses- 
sion any deeds or writings relating to the lands in 
dispute. He replies that he has, but that they re- 
late exclusively to his own title to the lands, and 
do not show any title in the opposite party. He 
cannot be compelled to disclose their contents or 
to describe them (2). 

In case 1 it was said: ‘*The course of adminis- 
tration of the law in this country has always been 
never to compel a witness to answer a question 
which has atendency to criminate himself. This is 





(1) In R. v. Garbett, 3C. & K. 474; 1 Den. C. C. 236 (1847), 
which was considered by al) the judges, it was laid down that 
If a witness claims the protection of the court on the ground 
that his answer would tend to criminate him, and there ap- 
pears reasonable ground to believe that it would do so, he is 


not compellable to answer. In New York it has been held 
that the judge should explain to the witness what acts 
amount to a crime or subject him to a penalty, and what not. 
Close v. Olney, 1 Denio, 320 (1845). The question of privilege 
is for the court, not the jury. Phelin v. Kenderdine, 20 Penn. 
St. 363 (1853); Floyd v. State, 7 Tex. 215 (1851). In some of the 
English cases it seems to be laid down that the witness must 
satisfy the court that the effect of his answer will be to crim- 
inate himself, before he will be excused from answering. 
Short v. Mercer, 3 Mac. & G. 212 (1851); Parkhurst y. Lowten, 
2 Swanst. 203; Chambers v. Thompson, 4 Brown Ch. 433. 
When he places himself upon his privilege he will be pro- 
tected, unless the court can see from the circumstances of 
the case that he isin error; that it isa mere pretext on the 
part of the witness to avoid answering, and that his answer 
cannot, from the nature of things, criminate him. It must 
be manifest however that in many cases it will be impossible 
for the court to anticipate what effect the answer may have, 
and whenever they cannot see that he will not be criminated, 
the privilege will be recognized and protected.” Janvrin v. 
Scammon, 29 N. H. 290 (1854). 
(2) Adams v. Lloyd, 3H. & N. 351 (1958). 
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considered so sound a principle that the right of a 
plaintiff or defendant in a civil suit is taken away 
by it, however important the testimony may be, 
even though it might establish his title to an estate 
or interest ever so large. Doubts have arisen as to 
the extent to which the privilege may be carried, 
and whether there are any limits to the protection 
of a witness. The only exception I know of is 
this: where the judge is perfectly certain that the 
witness is trifling with the authority of the court, 
and availing himself of the rule of law to keep 
back the truth, having in reality no ground what- 
ever for claiming the privilege, then the judge is 
right in insisting on his answering the question. 
But it would be very inconvenient to lay down as a 
rule, that the party questioned is bound to go so 
far as to satisfy the judge that the answer to the 
question might criminate him. In disclosing the 
source of danger he might place himself in peril, 
and cause the very mischief which the law meant 
to prevent. It appears to me therefore that the 
law is as pronounced by Maule, J., in Fisher v. 
Ronalds, and although some doubts may have been 
expressed as to the correctness of his view, I do 
not find any conflict of decision on the subject. In 
the case of Fisher v. Ronalds the other judges did 
not state the rule so broadly; none of them how- 
ever dissented from it. Williams, J., gave a judg- 
ment quite sufficient for the purposes of the case 
before him, saying that he thought it abundantly 
clear that the answer of the witness must have a 
direct tendency to place him in danger, but he de- 
clined saying: Who is to judge whether that is so? 
It is impossible to satisfy the judge without expos- 
ing the whole matter; and aman may be placed 
under such circumstances with respect to the com 
mission of acrime, that if he discloses them he 
might be fixed upon by his hearers as a guilty per- 
son; so that the rule is not always the shield of the 
guilty, it is sometimes the protection of the inno- 
cent, although very likely it was originally intro- 
duced from humane motives, being probably de- 
rived from the maxim ‘nemo tenetur se ipsum accu- 
sare.” Such being the rule, we are enabled to 
come to a just conclusion with respect to the propo- 
sition which the plaintiff's counsel so ably advo- 
cated. That proposition is, that if a plaintiff or 
defendant has deeds in his possession, and says 
that they do not relate to the title of the opposite 
party but solely to his own, then the opposite party 
has no right to say, ‘I should like to be satisfied of 
the fact myself; I doubt whether you entertain a 
correct view of the meaning of the documents, or 
are quite honest in your representation of their 
nature.’ If the information respecting them can be 
obtained, the mischief is done — the opposite party 
would acquire some knowledge which he is not en- 
titled to. Moreover, the answer might enable 
some one else to take proceedings, and thus a per- 
son might lose his estate. The distinction be- 
tween title deeds and other things is in a great 
measure dependent on the dogma which makes 





every man’s house his castle, and attaches such im- 
portance to the protection of property in land, 
The distinction which the law has at all times 
made between real property and personal property 
may in part have arisen from this: that if a man 
has land he is considered as holding it under a 
grant from the crown; if he has some personal 
property he holds it directly or indirectly, by rea- 
son of some contract. The rule that a man shall 
not refuse to answer, because the answer would 
subject him to a civil suit, has long prevailed; for 
though at one time there was considerable differ- 
ence of opinion on that point, the matter was fi- 
nally settled by 46 Geo. 3, chap. 37, which makes the 
broad distinction in this respect between civil suits 
and criminal proceedings. To apply these remarks 
to the case now before us: The question is, whether 
the plaintiff is bound to produce his title deeds, 
To compel him todo so would introduce a new 
rule, which certainly was never intended by this 
act of Parliament, and would render a title deed 
of no more importance than a bill of exchange or 
any other written document. I think that a man’s 
title deed is still protected, unless it tends to prove 
the case of the opposite party; if it does not, it is 
irrelevant. The recent changes in the law have 
made no alteration in that respect. There is a 
power to call for documents; first, one party may 
inquire whether the other has in his possession or 
power any documents relating to the matter in dis- 
pute; that means, ‘have you any documents which 
I am entitled to see? If so, state them, and then I 
will call for them.’ If the party interrogated says 
on oath, ‘I have no such documents; you have no 
right to know how many deeds I have in my chest, 
but I swear that I have no documeuts which relate 
directly or indirectly to the matter in dispute,’ 
then the other party has no right to inquire any 
further. That is in accordance with the right of 
search in other cases, After a dissolution of part- 
nership one of the partners may have in his posses- 
sion a book which the other wishes to inspect. The 
latter has a right to see such portions of the book 
as relate to matters in which he is concerned, but 
he has no right to see the rest. Then the book is 
produced with those parts sealed up. But how is 
that determined? By the oath of the party. Such 
has always appeared to me to be the law, and! 
think that after this discussion it will no longer be 
looked upon as uncertain.” 

In Fisher v. Ronalds (8), Maule, J., said: ‘‘ The 
witness might be conscious that there was evidence 
against him which his answer might render com- 
plete. * * * It is the witness who is to ex- 
ercise his discretion, not the judge. The witness 
might be asked, ‘were you in London on sucha 
day? and though apparently a very simple ques 
tion, he might have good reason to object to an- 
swer it, knowing that if he admitted that he was in 
London on that day his admission might complete 
a chain of evidence against him which would lead 


(3) 12 C. B, 763 (1852). 
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to his conviction. It is impossible that the judge 
can know any thing about that. The privilege 
would be worthless if the witness were required to 
point out how his answer would tend to criminate 
him. * * * The rule is of considerable an- 
tiquity, and Iam not aware that any great practi- 
cal inconvenience has been found to result from it. 
I think you must contend here that the witness’ an- 
swer could not possibly place him in jeopardy, be- 
fore you can say that the judge was wrong in 
refusing to compel him to give it. * * * I 
think the judge is bound by the witness’ oath, 
otherwise you might exhaust all possibilities con- 
sistent with a man’s innocence, and so convict him 
of murder.” And Jervis, C. J., added: ‘* We 
must allow the witness to judge for himself, or he 
would be made to criminate himself entirely. There 
isno doubt at times great difficulty in applying 
the rule, but it is impossible to help that.” In Os- 
born v. London Deck Co, (4), where it was argued 
that the judge ought to decide whether the wit- 
ness’ reasons were sufficient for refusing to answer, 
Alderson, B., answered: ‘On the other hand there 
is great difficulty in saying where the limit is to be 
drawn; for if the court were to decide improperly 
that a question may be put, irreparable injustice 
might be done to the witness. Suppose, for in- 
stance, a witness were asked whether he was in the 
company of two other persons at a particular place 
at a certain hour. That seems a very innocent 
question, and yet the answer might lead to the con- 
viction of the witness for some very serious crime. 
The witness may know the effect of the question, 
and upon that ground he may refuse to answer it, 
although the court may be totally ignorant of its 
effect.” 
(B.) 

1. In a proceeding to wind up a company a wit- 
ness is asked whether he has bought or sold, or had 
in his possession, any of the shares of the company. 
He declines to answer on the ground that the com- 
pany is illegal, and the issue of the scrip illegal, 
thereby subjecting him toa penalty. It is for the 
judge to decide this, and if he decides that such 
transactions are not illegal, the witness must an- 
swer (5). 

2. In England it is provided by the Corrupt 
Practices Prevention Act (elections), that a person 
giving full answers to all questions as to corrupt 
practices committed by him shall be freed from 
subsequent punishment or penalty (6). A witness 
who has been examined in such an inquiry, and has 
obtained from the tribunal a certificate of indem- 
nity under the statute, is examined in a prosecu- 
tion for bribery growing out of the same election. 
He is asked, “did you at such a time receive a sum 
of money from the respondent?” He declines to 
answer on the ground that his answer would crim- 
inate him. If in the opinion of the judge the cer- 


tificate is a full protection to him, the witness will 
be compelled to answer (7). 

8. A witness is asked whether he knew of any 
one, other than himself, being engaged in gambling 
at a certain place at acertain time. The witness 
refuses to answer because it will criminate him. 
The judge may compel an answer (8). 

4, A witness says: ‘‘I decline to answer that 
question, because it may show that five years ago I 
exercised an office without first taking the oaths.” 
The judge decides, as a matter of law, that a sub- 
sequent act has repealed penalties of this kind. 
He will therefore compel an answer (9). 

In case | it was said: ‘‘The first point raises the 
question whether the witness is to determine the 
law as to his liability to any penalty. I do not 
doubt the accuracy of the observation in the case 
cited, that in a great number of instances the wit- 
ness himself must be the only person to determine 
that point, but certainly where all the facts relat- 
ing to it are brought before the attention of the 
court, then I am of opinion that it is for the court 
to determine it, because it isa mere question of 
law, and such is the case upon the present occasion. 
I therefore proceed to examine the law of the case, 
and toinquire whether the witness incurs any liability 
sufficient to justify him in his refusal to answer the 
question.” And after examining the law the court 
held that there was no illegality about the transac- 
tion. The witness therefore was required to an- 
swer, and the ruling was affirmed on appeal. 

In case 3 it was said: “In relation to the privi- 
lege of witnesses, it is necessary to avoid these two 
extremes: 1. That of permitting the witness to 
protect himself by his privilege by refusing to an- 
swer questions which cannot, from the nature of 
the answers sought, criminate him. 2. That of 
compelling him to answer, when from the nature of 
the question, the answer would inevitably crimi- 
nate him. In the first the court must be judge, and 
compel the answer. Inthe second the witness is 
sole judge, and may answer or refuse, as he sees 
proper. When it is evident to the mind of the 
court that the answer cannot accuse the witness, 
the court should require him to respond to the in- 
terrogatory. * * * In this case it was evident 
from the scope of the question that an answer could 
not possibly infringe upon this right, and yet the 
witness makes himself the judge, and refuses to 
answer.” 

Joun D. Lawson. 


—_——___ > __—__. 


VOID GRANTS OF LAND HELD ADVERSELY, 


HE system of practice inaugurated by the Code is, 
in its spirit, opposed to every thing in the nature 

of legal fiction. Common sense and ordinary lan- 
guage, as opposed to technicality and circumlocution, 
lie at the basis of the system and give it vitality and 





(4) 10 Ex. 700 (1855). 

(5) Re Mexican & South American Co., 27 Beav. 474; 4 DeG, 
& J. 320 (1859); Sidebottom v. Adkins, 3 Jur. (N. 8.) 630 (1857). 

(6) R. vy. Hulme, L. R., 5 Q. B. 377 (1870), 








(7) Ex parte Fernandez, 10 C. B. (N. S.) 4 (1861). 

(8) Richman v. State, 2G. Greene, 533 (1850). 

(9) King of the Two Sicilies v. Willcox, 1 Sim. (N. 8.) 330 
(1851). 
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consistency. The administration of justice is no longer 
to be hedged about with mysterious and vapory 
legal terms. It is to find the fulfillment of its mission 
less in the theoretical than in the real status of the 
parties. The veilof the temple of justice has been 
rent in twain, and the language of the layman instead 
of the mysterious circumlocution of the priestis to be 
heard at the altar. The practice of law, as respects the 
litigation of cases in our courts, has been made a prac- 
tical matter. It is not so much a problem in algebra, 
with many and complex signs and symbols,which con- 
fuse the uninitiated, as an example in simple arithme- 
tic, the statement of which the merest tyro may 
comprehend. 

Among other provisions of the Code, framed in this 
spirit, is that contained in section 449, which provides 
that every action must be prosecuted in the name of 
the real party in interest. Speaking generally, there 
would seem to be but little occasion for any judicial 
interpretation or construction of this provision, and 
whatever questions respecting its scope and meaning 
may have been raised, have Jong since been placed at 
rest. But connected with this provision and section 
1501 we find a clause which has more than once in- 
volved courts and Jitigants in doubt and obscurity. By 
this clause it is provided that an action may be main- 
tained by a grantee of land in the name of the grantor 

* * * when the conveyance under which he holds 
is void because the property conveyed was held ad- 
versely to the grantor. 

By the provisions of the Revised Statutes (2 Rev. 
Stat. 1120) “every grant of land shall be absolutely 
void if at the time of the delivery thereof such lands 
shall be in the actual possession of a person claiming 
under a title adverse to that of the grantor.” 

Here then is discovered a class of cases wherein the 
real party in interest, namely, the grantee of such 
‘void’ grant may not sue in his own name. That he 
is the real party in interest is unquestioned, for al- 
though the grant is declared to be void, it is 
so only sub modo and as between the gran- 
tee and third parties. As between him and the 
grantor the transfer is perfectly legitimate. So that 
the sense of the Code provision to which I have re- 
ferred would be something like this: A. has executed 
and delivered to D. a conveyance of certain real prop- 
erty. But at the time of the conveyance this property 
was in the actual possession of C., whoclaimed to hold 
it adversely. B. isthe real party in interest in any 
litigation to recover the possession from C. Butasthe 
statute makes the grant void as respects C., the only 
party who can prosecute the action is A. But as be- 
tween A. and B. the latter has a valid conveyance, the 
Code permits him to use A.’s name iu the action 
brought to recover possession. This looks a little like 
circumlocution to the lay understanding. But isis clear 
that if B. were to be permitted to sue in his own name, 
the statute making void such‘grants would be rendered 
ineffective. 

The question which I wish to present at this junc- 
ture is this: Must the grantee of real property in all 
cases use the name of his grantor in actions to recover 
the same as against one holding adversely at the time 
of the grant? Having in view the phraseology of the 
Code, and giving it a literal construction, the answer 
would appear to bein the affirmative. But the courts, 
drawing inspiration from the spirit which animates 
our modern system, and at the same time bearing in 
mind the reason of the rule which avoids such grants, 
have held that these statutes, clearand unambiguous, 
as they appear to be, are nevertheless subject to cer- 
tain exceptions. 

Naturally enough, the pleader, not having these ex- 
ceptions before him, would be governed by the plain 
terms of the Code provision, and when a case was pre- 





sented to him, would content himself with ascertain- 
ing as a fact whether at the time of the grant to his 
client, the property sought to be recovered was held 
adversely. He would thereupon institute proceedings 
inthe name of the grantor of his client, and not until 
he was met at the trial by a more learned and _ philo- 
sophic opponent, would he discover that in addition to 
the single preliminary query which he propounded at 
the outset, there were two other elements in the case 
which he had quite overlooked. They may be started 
as queries, thus: First. Did the grantee derive title 
direct from the grantor, or indirectly through judicial 
proceedings? Second. Wasthe adverse holding under 
a claim of title, or was ita mere adverse possession ? In 
short, if either of these elements were involved in the 
case, then the grantee, and not the grantor, would be 
the proper party plaintiff, since the courts have held 
that the statute which declares void all grants of land 
held adversely does not contemplate cases where the 
transfer is made by operation of law, and not by the 
direct act of the grantor, nor cases where the dispute 
is not concerning the title, but the right of possession 
growing out of disputed boundaries. 

In the first class of cases the statute originated in 
the ancient doctrine of champerty. Its purpose was 
to prevent a sale of disputed rights, which was con- 
trary to public policy. Says Hawkins: ‘“‘It seemeth to 
be a high offense at common law to buy or sell a doubt- 
ful title to lands known to be disputed, to the intent 
that the buyer may carry on the suit which the seller 
doth not think it worth his while to do. And it seem- 
eth not to be material whether the title so sold be a 
good or bad one, or whether the seller were in posses- 
sion or not, unless his possession were uncontested.” 
1 Hawk. P. C. (Curw. ed.) 470. And Bishop, under 
the head of ‘‘ Champerty”’ (2 Cr. Law, § 137), says: 
“This is one of the sources of the rule that a convey- 
ance of land held by another adversely to the grantor 
is void.”’ 

The foundation of the rule and of the statute having 
thus been made clear, it did not take the courts agreat 
while to see that when a man’s property was taken 
from him by judicial decree or by operation of law, 
and transferred to another—even though at the time 
held adversely—the transfer did not come within the 
mischief contemplated by the enactment, and in ac- 
cordance with a familiar legal maxim, the reason of 
the rule having ceased, the rule no longer applied. 
The first case in which this doctrine was clearly stated 
was Tultle v. Jackson, 6 Wend. 224, in which Chancel- 
lor Walworth uses this language: 

“Tam satisfied that the statute against buying and 
selling pretended titles cannot apply to judicial sales. 
It is merely an affirmance of the common law, and 
that has never contemplated preventing change of title 
by operation of law or by sale by a proper officer under 
a bona fide decree. It does not come within the mis- 
chiefs intended to be guarded against by the statute.” 

In Hoyt v. Thompson, 1 Seld. 345, Ruggles, C. J., 
said: ‘A change of property by operation of law or 
sale by a proper officer under a bona fide judgment 
does not come within the mischief of the statute.” 
And in the same case Paige, J., added: ‘*The princi- 
ples of the common law and statutes do not apply to 
judicial sales or sales made under a decree, etc.” 

The same principle was enunciated in 14. N. Y. 289; 
and Stevens v. Hauser, 39 id. 302. 

in the second classof cases the authorities simply 
adopt a sensible construction of the literal words of 
the statute. It is not every grant of land held ad- 
versely which is void, but only such grants as are held 
by adverse title. There must be not only a claim of 
possession, but it must be founded on a title adverse. 
Consequently when two parties claim under the same 
description or under the same grant, but there is a 
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question of boundary, the case is not within the 


statute. A fortiori, must this be so where the claim- 
ant has mere naked possession without any title what- 
ever. 

As was said by the court in Allen v. Welch, 18 Hun, 
226: “It would be unreasonable to say that if one of 
two adjoining neighbors entered on and took posses- 
sion of astrip between two disputed boundaries, the 
other could not make a valid sale of his land until the 
end of a litigation and the removal of the intruder.” 

In that case each party admitted that the other was 
owner up to the line, wherever the line might be, and 
the judgment of the court was that for this reason the 
doctrine and statute of champerty did not apply. 

Ep. J. MAXWELL. 

YONKERS, N. Y. 

eS 


CRIMINAL LAW—MURDER--CO-DEFENDANT MAY 
VESTIFY. 
MAINE SUPREME JUDICIAL COURT 
STATE Vv. BARROWs.* 

On the separate trial of one of two persons jointly indicted for 
murder, the other defendant, even while the indictment 
is still pending against himself on a plea of not guilty, 
may with his own consent be called as a witness and al- 
lowed to testify against his co-defendant. 


()* exceptions. 


Indictment against Oscar E. Blaney and Mary FE. 
Barrows for the murder of Thomas Barrows at Kit- 
tery, on the 14th of November, 1885. The respondents 
severally pleaded not guilty. On motion of Mary F. 
Barrows a separate trial was granted her and she was 
first put on trial. 

The opinion states the question presented by the ex- 
ceptions. 


Henry B. Cleaves, attorney-general, and Frank M. 
Higgins, for State. 

lra T. Drew, William Emery, and John B. Donovan, 
for defendant. 


Peters, C. J. Mary E. Barrows and Oscar EF. 
Blaney were jointly indicted for murder. She was 
separately tried. Blaney, without any further dispo- 
sition of the indictment as to him than his plea of not 
guilty, was called as a witness against her. The bill of 
exceptions presents the question, whether if two are 
indicted jointly, and one pleads not guilty, his tes- 
timony, if he consents to be a witness, is admissible 
for the State on the separate trial of the other defend- 
ant. 

In this State it is a question to be decided upon the 
principles of the common Jaw as amended or modified 
by statutory provisions. 

As a question simply at common-law, although there 
isa contradiction in the cases, the preponderance of 
authority seems to favor the admission of a co-defend- 
ant, not on trial as a witness, if called by the prosecu- 
tion. There is very much less authority allowing him 
to be sworn as a witness for the defense. Whether the 
distinction be a sensible one or not, it has prevailed 
extensively. There are really but a few adjudged 
cases upon the point whether such testimony is admis- 
sible for the State, for the reason, probably, that a 
prosecuting attorney can avoid the question by omit- 
ting to indict one party, or by obtaining separate in- 
dictments. The defendant having no such election, 
the cases affecting the testimony in his behalf are more 
numerous. 





*S. C., 76 Me, 401. 





Most of the authors on evidence evidently adopt the 
view that the testimony is admissible when offered by 
the State. Although but little authority is ad- 
duced to support their statements, and the doctrine is 
not very clearly or positively stated in some instances, 
still such a general concurrence of favorable expres- 
sion has much weight upon the question. It goes far 
to show the common opinion and practice. Hawkins 
P. C., book 2, ch. 46, § 90; 1 Hale P. C. 305; 2 Starkie 
Ev. 11; Roscoe Crim. Ev. (9th ed.) 130, 140; 2 Russell 
Crimes, 957. Mr. Wharton says: ‘An accomplice is 
a competent witness for the prosecution, although his 
expectation of pardon depends upon the defendant’s 
conviction, and although he is a co-defendant, pro- 
vided in the latter case his trial is served from that of 
the defendant against whom he is offered.” Whart. 
Cr. Ev. (8th ed.), $439. Mr. Greenleaf states the same 
rule. Hesays: ‘The usual course is, to leave out of 
the indictment those who are to be called as witnesses ; 
but it makes no difference as to the admissibility of 
an accomplice, whether he is indicted or not, if he has 
not been put on his trial at the same time with his 
companions in guilt.’’ 1 Greenl. Ev., § 379. 

The counsel for the defendant places especial reli- 
ance on Mr. Bishop as an opposing authority. That 
learned commentator evidently attaches more weight 
to that side of the question than other writers do. 1 
Bish. Cr. Proc. (3d ed.), §§ 1020, 1166. But Mr. Bishop 
states that all the cases are not in accord with his text, 
and also says, in a note to the section cited supra, that 
the late English doctrine seems to differ from the rule 
recognized by him. We find it to beso. Late English 
cases are quite emphatic to that effect. Queen v. 
Thompson, L. R.,1C. C. 378; Queen v. Winsor, L. R., 
1 Q. B. 390; Queen v. Payne, L. R., 1 C. C. 349; Queen 
v. Deeley, 11 Cox. C. C. 607. The defendant’s counsel 
however in their able and exhaustive brief contend 
that the late English cases are based upon acts of Par- 
liament in amendment of thecommon law. It cannot 
be so, for Chief Justice Cockburn in Queen v. Payne, 
supra, declares the rule to be according to the law ‘‘as 
it has existed from the earliest times,’’ and other 
judges gave their opinion that the new enactments 
were not intended to apply to criminal‘ cases. See 
cases, supra. 

The question before us does not appear in any re- 
ported case in this State. State v. Jones, 51 Me. 125, 
approaching the question nearer than any other case, 
merely decides that when two are indicted, and one 
pleads guilty, his testimony is admissible for the other 
defendant. Kent, J., saysinthe opinion: ‘It seems 
to be settled that he cannot be thus called whilst the 
charge in the indictment is pending and undisposed of 
against him. Andthis whether he isto be tried sep- 
arately or jointly.”’ That is, the defendant cannot be 
called by the co-defendant. The latter remarks are a 
correct statement of the law of New York, and New 
York cases are cited in support of it. Seel7 Alb. L. 
J. 421. In 1876 however the privilege of calling a co- 
defendant to testify, before that time possessed by the 
prosecution only, was extended by a legislative enact- 
ment to all parties. 18 Alb. L. J. 160. The case of 
Lindsay v. People, 63 N. Y. 143, relied upon by the 
defendant’s counsel, upon a correct understanding 
of it, does not contradict previous decisions in that 
State. 

The argument against the admission of such evi- 
dence does not strike us with much force. It is almost 
universally admitted that an accomplice separately in- 
dicted may be a witness for the State, and any distinc- 
tion arising between trials on a joint indictment and 
trials on separate indictments is not readily apprecia- 
ted. The crime issupposed to be jointly committed 
in either case. If there are separate indictments, the 
fact of joint criminality is not withheld from the 
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jury. It is not improper to aver it by way of recital 
or description. ‘The interest and motives of the wit- 
ness must be the same whether he is to be afterward 
tried under the same or another indictment. As said 
by Beasley, J., ina convincing argument of the ques- 
tion in State v. Brien, 3 Vroom, 414: ‘The only rea- 
son for the rejection of such a witness is, that his own 
accusation of crime is written on the same piece of pa- 
per with a charge against the culprit whose trial is in 
progress.” 

The reason at first given for not allowing a party to 
testify was his interest. Theold common law shud- 
dered at the idea of any person testifying who had the 
least interest. But that reason failed sometimes. In 
many civil cases a party had no interest. Then it was 
decided that public policy or expediency prevented 
the reception of the testimony. A party to the record 
was not permitted to testify, whether interested or 
not. If only a nominal plaintiff, he could not testify 
either for the plaintiff or defendant. Kennedy v. Niles 
14 Me. 54. Without much reasoning upon the subject, 
the law pronounced against it. The rule was general. 
But as stringent as the rule was, it did not apply to 
indictments to its full extent. The parallel between 
civiland criminal cases was not kept up. Ifa man 
was indicted and pleaded guilty, he could testify for 
his co-defendant. State v. Jones, supra. If however 
he was sued for the same cause, and became defaulted, 
he could not testify for his co-defendant. Gilmore v. 
Bowden, 12 Me. 412. Courts seemed inclined not to 
regard a co-defendant in acriminal case as a party, 
unless ‘‘a party tothe issue on trial.’’ That distinc- 
tion is taken in the English cases before cited. To be 
incompetent to testify, the defendants must be in 
charge of the sume jury. Mr. Starkie struck the 
same key, who declared that ‘‘an indictment against 
several is several as to each.’’ It is plainly seen that 
there is much authority and reason for regarding an 
indictment of two or more persons as in effect 
a joint and several indictment; joint when the ac- 
cused are tried jointly; and several when tried sep- 
arately. 

But as before intimated, we are not to look upon 
the question before us as exclusively one at common 
law. Our statutory enactments bear upon it. They 
have weakened if pot abrogated the argument of pub- 
lic policy. It was no doubt the design of the Legisla- 
ture that the objection to the competency of parties 
as witnesses should be removed in both civil and 
criminal cases. In civil cases the door is opened 
wide. In criminal cases the provision is this: ‘In 
all criminal trials the accused shall, at his own re- 
quest, but not otherwise, be a competent witness. 
* * * The husband or wife of the accused is a com- 
petent witness.”’ R. S., ch. 154,§ 19. While this enact- 
ment does not cover the present question with literal 
exactness, it approaches it, affects and influences it, 
and requires us to examine the matter in the light of 
the legislative policy declared by it. If both defend- 
ants were on trial at the same time, either could tes- 
tify. Com. v. Brown, 130 Mass. 279. If the argument 
for the defendant is sound, then the common-law rule 
has become reversed. Defendants can testify against 
each other when tried together, and cannot so testify 
when tried apart. Wedo not assent to such a propo- 
sition. 

The admission of the evidence did no injustice. It 
bore less heavily upon the defendant than it would 
have if the witness had not been himself indicted. As 
Lord Hale says, the indictment against him ‘doth 
much weaken and disparage his testimony.”” It would 
present a singular inconsistency in criminal proce- 
dure, if even one’s wife may be compelled to testify 
against him, and a co-defendant on trial may be called 





from the dock to the witness stand, but a companion 
in guilt, included in the same indictment not on trial, 
be excluded therefrom. 

Exceptions were taken to some portions of the 
charge of the judge tothe jury. No argument has 
been submitted in their support. They are clearly 
untenable, and require of us only a passing word. 

Exceptions overruled. 

Walton, Virgin, Libbey, Emery and Haskell, JJ., 

concurred. 


MARRIAGE—HUSBAND AND WIFE — PARTNER- 
SHIP. 


CITY COURT OF BROOKLYN, GENERAL TERM, 1885. 


NOEL Vv. KINNEY. 

A married woman is not authorized to form and carry on a 
business partnership with her husband, and she is not 
liable on a note given in the course of the business 
thereof. 


F ggpene- oe on a firm note. 
point. 


N. P. O’ Brien, for plaintiff. 
G. Storm Carpenter, for defendant. 


RrynNoups, C. J. The respondent and her husband 
are sued as partners upon a note signed by her hus- 
band in the firm name of J. P. Kinney & Co. As the 
complaint is now framed, the action is not upon the 
cousideration for which the note was given, nor are 
any facts alleged for the purpose of charging the de- 
fendant as a married woman, but the claim rests 
simply upon the written instrument, and the case 
therefore presents the question whether a married 
woman may carry on business asa partner with her 
husband. As this question has been ruled both ways, 
and able and exhaustive opinions have been given, it 
will only be necessary for us to give a general state- 
meut of our reasons for the conclusion at which we 
have arrived. 

It must be conceded that at common law the unity 
of husband and wife was such as to preclude the ex- 
istence of a business co-partnership between them; 
and such is still the rule unless it has been changed by 
some statute. The only statutes claimed to have ef- 
fected such a result are the married woman’s act of 
1848, as amended by chapter 375 of the Laws of 1849, 
and the act of 1860 as amended by that of 1862. 

The idea of a co-partnership involves the holding of 
property in common, and the transaction of business 
together by the partners. First as to property. The 
provisions pertinent to the question are section3 of 
the act of 1848 as amended, and section 1 of the act of 
1860. The note in suit was made before the passage of 
the act of 1884. 

By these statutes ‘‘ any married female may take by 
inheritance, or by gift, grant, devise or bequest from 
any person other than her husband and hold to her sole 
and separate use, and convey aud devise real and per- 
sonal property, and any iuterest or estate therein, and 
the rents, issues or profits thereof, in the same manner 
and with like effect as if she were unmarried, and the 
same shall not be subject to the disposal of her husband 
nor be liable for his debts ’’ (1848). 

“The property both real and personal which any 
married woman now owns as her soleand separate 
property ; that which comes to her by descent, devise, 
bequest, gift or grant; that which she acquires by her 
trade, business, labor or services carried on or per- 
formed on her sole or separate account’ shall remain 
her sole and separate property, not subject to the con- 


The opinion states the 





THE ALBANY LAW JOURNAL. 


329 














trol of her husband or liable for his debts; except in 
one cause, not material to be considered bere (1860). 

We cannot carry her powers or liabilities beyond 
these statutes. The essential ideas of co-partnership 
property seem to be carefully excluded so far as her 
husband is concerned as to him, her property must be 
sole and separate and held to her sole and separate 
use, not subject to his control or disposal or liable for 
his debts. But the interest of oue partner is not sole 
or separate from the others, nor held to the separate 
use of such partner, nor free from the control or dis- 
posal of the other or from liability for his debts. 

In Bertles v. Nunan, 92 N. Y. 152, the court says the 
statutes have not gone so faras to destroy the com- 
mon-law unity of husband and wife, and make them 
substantially separate persons for all purposes. Judge 
Earl says: ‘*So the common-law incidents of mar- 
riage are only swept away by express enactments. The 
ability of the wife to make contracts is limited. Her 
general engagementsare absolutely void, and she can 
bind herself by contract only as she is expressly au- 
thorized to do by the statute.’’ And in that case it 
was held that undera conveyance to a husband and 
wife jointly, they take not as tenants in common, or 
as joint tenants, but as tenants by the entirety. This 
is not the way partners take or bold. 

Second, as to the carrying on of business. ‘‘A mar- 
ried woman may bargain, sell, assign, and transfer 
her separate personal property, and carry on any trade 
or business, and perform any labor or services, on ber 
sole and separate account, and the earnings of any 
married woman from her trade, business, labor, or 
services shall be her sole and separate property, and 
may be used or invested by her in her own name.” 
Laws of 1860, ch. 90, § 2. 

This is the enabling statute from which the married 
woman derives whatever power she has to carry ona 
trade or business. Where is the provision which au- 
thorized her toenter into co-partnership with her 
husband? She may sell her *‘separate personal prop- 
erty,’’ not the partuership property, as she might have 
occasion to, from day to day in the course of 
trade. 

She may carry on trade or busines or perform labor 
or services ou her sole or separate account; not on 
joint account with her husband partner. Judge 
Brown in the case of Graff v. Kinney (Kings Co. Spee- 
ial Term), suggests that the words ‘ sole and separate ” 
relate to “labor or services”? and not to ‘trade or 
business.’’ I think this isa mistake. The second sec- 
tion should be construed in connection with the first 
of the same act. The first declares that what she ac- 
quires by her trade or business carried on, on her sep- 
arate account, shall be her sole and separate property. 
This plainly refers to the following section which goes 
on to authorize her to carry on trade or business. 
One section was plainly intended to be as broad as the 
other. 

The first meant to give her as her separate property 
all her acquisitions from the business authorized by 
the second, and yet the first only operates upon what 
she gains in business conducted on her sole and separ- 
ate account. Besides it is only upon this construction 
that the latter part of section 2 can be made harmon- 
ious with the former part of the section or with sec- 
tion 1. Trade, business, labor, and services are there 
all joined together without a repetition of the qualify- 
ing words, and it is declared that her earnings from all 
these sources shall be her sole and separate property, 
meaning, I think, in the language of section 1, ‘‘trade, 
business, labor, or services carried on or performed on 
her sole and separate account.’’ Any other coustruc- 
tion makes confusion in the act. 

In Coleman v. Burr, 93 N. Y. 17, Judge Earl says 








statutes referred to touch a married woman in her re- 
lations to her husband only so far as they relate to her 
separate property and business, and the labor she may 
perform oun her sole and separate account.” 

It may beas contended by Judge Brown in the case 
referred to, that a married woman can carry on a part- 
nership with a person other than her husband, but if 
she can do so with him, the words “sole and separate ”’ 
in the statutes we have been considering, seem to have 
little or no use. 

Some of the views above expressed, and others 
equally conclusive, are so fully and forcibly presented 
by Judge Westbrook in Fairlee v. Bloomingdale, 14 
Abb. N. C. 341; 29 Alb. L. J. 285, that a further dis- 
cussion would seem to be out of place. 

Exceptions overruled and judgment for defendant, 
Frederica M. Kinney, with costs. 


—_—_———_—. 
NEGLIGENCE—DISTINCT CAUSES OF ACTION— 
SEPARATE SUITS. 


ENGLISH COURT OF APPEAL, JULY 12, 1884. 
BRuUNSDEN Vv. HUMPHREY.* 

Plaintiff sued defendant to recover damages for injury done 
to plaintiff's cab in a collision caused by the negligence of 
defendant's servant, and obtained judgment. 

Afterward plaintiff sued defendant to recover damages for 
personal injury which he had suffered in the same col- 
lision. 

Held, that the damage to the cab and the personal injury con- 
stituted two distinct causes of action, and therefore the 
judgment recovered for injury to the cab was no bar to 
the subsequent action for the personal iujury, and plaint- 
iff was entitled to recover. 


T" K plaintiff was a cab-driver, and while he was driv- 

ing his cab a two-horse van driven by the defend- 
aunt’s servant came into collision with the cab, and the 
plaintiff was thrown from the box. 

The plaintiff sued the defendant in the Whitechapel 
County Court to recover the amount of the damage 
done to the cab. 

The defendant paid the amount claimed, and costs, 
into court. 

Afterward the plaintiff discovered that he had sus- 
tained more serious personal injury owing to the col- 
lision than he had at first been aware of, and he wrote 
to the defendant asking for compensation; his request 
was refused, and he thereupon commenced the present 
action inthe High Court to recover damages for the 
personal injury which he had suffered by being thrown 
from the box of the cab in the collision. 

At the trial before Grove, J., the jury found a ver- 
dict for the plaintiff for 3501. damages. 

A rule was afterward obtained calling on the plaint- 
iff to show cause why there should not be a new trial 
or judgment entered for the defendant, on the ground 
of misdirection in not holding that the proceedings in 
the County Court were abar to the present action. 

On the 5th of July, 1883, the Divisional Court (Pol- 
lock, B., and Lopes, J.,) made the rule absolute to ren- 
der judgment for the defendant,and from this decision 
the plaintiff now appealed. 


Waddy, Q. C., and Crispe, for plaintiff. 
Murphy, Q. C., and Hannen, for defendant. 


Brett, M. R. It was argued on behalf of the defend- 
ant that the plaintiffcould not succeed in the second 
action because he had already recovered damages in 
respect of the collision, and no person can sue twice 


*S.C., 51 L. T. Rep. (N. S.) 529. 
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forthe same cause of action. Upon the other side it 
was said that the two injuries, although one part of 
the cause of action was common to both, were in real- 
ity two different causes of action, and no rule exists 
against bring separate actions for two separate and dis- 
tinct causes of action. It was admitted that it may be 
oppressive to bring several actions, but it was said that 
if they were brought oppressively the court would have 
power to stop them, but that in this case, where’ there 
was an undeveloped injury, an action is brought bona 
fide, and is not oppressive. Therefore the question is 
whether the causes of action are the same, because the 
law is that a person cannot in different actions recover 
successive amounts of damages for the same cause of 
action, but he must when he first brings the action re- 
cover all the damages to which he is entitled in re- 
spect of that cause of action. When this rule is ap- 
plied to damages which are or must be known to the 
plaintiff at the time of the first action, | have always 
thought it a good rule; but when applied to cases 
where the damage is not known at the time of the 
first action, but develops itself afterward, and when 
the claim is made bona fide for ulterior damages, and 
could not in fact hnve been made at the time of the 
first action, because the further damage was not 
known, [ havealways been of opinion that it is a harsh 
rule, and if it were to be established now for the first 
time it could not have my concurrence. It is based 
upon the maxim that it is for the benefit of the State 
that the litigation of individuals should come. to an 
end. To my mind that is one of those maxims which 
appear to be the less true the more one looks into 
them. It cannot matter tothe State, and the maxim 
is never vouched except in cases where the subsequent 
litigation would be just if it were not for the maxim. 
In these cases of undeveloped injury the maxim if not 
ouly untrue, but also unjust as between individuals, 
However the rule exists, and | have not the smallest 
intention of cavilling at it. It must remain, although 
the subsequent injuries are unknown, and cannot be 
known. Nevertheless in cases where there has al- 
ready been a trial, one isto suppose that which is not 
the truth, viz., that the first jury tried the case, when 
the subsequent damage or injury could not be known 
to them, and that they have in contemplation of law 
given damages for the prospective injury. The ques- 
tion is whether the cause of action in this case is the 
same as that in the former action. The cause of action 
alleged is an injury to the plaintiff's person by reason 
of the negligent driving of the defendant’s servant. 
The existence of that negligence and the collision 
alone do not give any cause of action. Supposing that 
by negligent driving the wheel of a cart is run against 
a carriage, and there is no injury caused, the owner of 
the carriage could not succeed in an action for nomi- 
nal damages; such an action would not lie. The cause 
of action in such a case is the negligence which causes 
appreciable injury to the vehicle. There must be both 
the negligence and the appreciable injury. Therefore 
in the first action the cause of action was the negligent 
driving and the appreciable injury to the plaintiff's 
cab. Suppose that in the days of strict pleading he 
had relied upon that cause of action, and had pleaded 
it, he could not have given evidence of the personal in- 
jury. ‘The causeof action in such acase is injury to 
property. Thatis the cause of action, and isin re- 
spect of a right of property. Now the plaintiff brings 
an action in which he says that he has been injured in 
his person. That is a different right. He has a perfect 
right by law to have his person unmolested by the 
negligence of another man’s servant. The mere fact 
of the defendant’s vehicle having touched or shaken 
the person of the plaintiff would give no cause of ac- 
tion if no appreciable damage had been caused. There- 
fore it is clear that the cause of action is the negligent 





driving and the injury to the plaintiff's person; that 
is, the injury to the right to have his person unmo. 
lested. That is adistinct cause of action, and there- 
fore the plaintiff is entitled to maintain the second 
action. That in itself seems to me to be sufficient rea- 
soning upon which to found adecision that the two 
causes of action are different. But different tests have 
been applied by judges at different times. They are 
not grounds of judgments, but tests by which to de- 
termine sometimes, but not always, whether the 
causes of action are the same or different. A very 
good, though not always a very accurate, test is to see 
whether the same sort of evidence would prove both 
cases. Itis plainthat where damage to a vehicle is in 
question persons who know about vehicles should be 
called to show what the injury was, but inthe case of 
injury to the person doctors are called to show what 
was the external or internal damage to the person. 
The cases would be tried with two different sets of 
witnesses. In my opinion that is only atest, and not 
always an accurate one, but here it is sufficient to show 
that the causes of action are different. Therefore in 
my opinion we are not called upon in this case to 
apply the maxim I have mentioned, which for my part 
I think the law ought never to apply except in cases 
where it has already been determined that it must ap- 
ply. It ought not to be stretched, and it is not appli- 
cable in this case. Therefore I am of opinion that the 
plaintiff is entitled to recover the sum awarded to him 
by the jury. Two different actions may be brought for 
different causes of action, but not to recover dam- 
ages for the same cause of action. It follows that the 
judgment of the Divisional Court cannot be supported, 
and this appeal ought to be allowed. 

Bowen, L. J. The plaintiff in this case has recovered 
a verdict for 350/. damges for personal injuries sus- 
tained by him through the negligence of the defend- 
ant’s servants in driving a van, which had come into 
collision with the plaintiff's cab, thrown the plaintiff 
from his box, and seriously injured him in his legs. 
Previously to bringing the action the plaintiff had 
sued the defendant in the County Court for damages 
done to his cab in the collision, and the particulars de- 
livered under this plaint had been confined to the 
damages which the cab had sustained. The defendant 
in the County Court action paid 4l. 3s. into court, to- 
gether with 6s. costs, upon which the plaintiff had dis- 
continued the County Court plaint. The present ac- 
tion was now brought in the High Court for personal 
injuries, of the importance and extent of which the 
plaintiff alleged that he had been ignorant at the time 
of the County Court proceedings. Ona motion for a 
new trial the court below have entered a verdict of the 
defendant, on the ground that the recovery in the 
County Court of damages in respect of the cab is a bar 
to any further action for injury to the plaintiff's per- 
son. The rule of the ancieut common law is, that 
where one is barred in any action, real or personal, by 
judgment, demurrer, confession, or verdict, he is 
barred as to that or the like action of the like nature 
for the same thing forever. ‘It has been well said,”’ 
says Lord Coke in a note to Ferrer’s case (6 Coke, 9 a), 
“Interest reipublice ut sit finis litium, otherwise,” 
says Lord Coke, ** great oppression might be done un- 
der color and pretense of law.’’ See also Sparry’s 
case, 5 Coke, 61; Hliggen’s case, 6id. 45 b, Year-book, 
12 Edw. 4, p. 13, 9. Accordingly in Hudson v. Lee, 4 
Co. 45, it was held to be a good plea in bar to an appeal 
of mayhem that the appellant had recovered damages 
in an action for trespass brought for the same assault, 
battery and wounding. Soin Bird y. Randall, 3 Burr. 
1346, it was decided to be an answer toan action for 
seducing a man’s servant from his service that penal- 
ties had previously been recovered by the master in 
satisfaction of the injury done him. So too in Phil- 
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lips v. Berryman, 3 Doug. 286, a recovery in replevin 
was held to be a good bar to an action on the Statute 
of Marlbridge for an excessive distress, on the ground 
that the plaintiff had already had his remedy, and that 
arecovery in one personal action is a bar to all other 
personal actions on the same subject. The principle 
is frequently stated in the form of another legal prov- 
erb: Nemo debet bis vexari pro eddem causd. It is a 
well-settled rule of Jaw that damages resulting from 
one and the same cause of action must be assessed and 
recovered once forall. The difficulty in each instance 
arises upon the application of this rule. How far is 
the cause which is being litigated afresh the same 
cause in substance with that which has been the sub- 
ject of the previous suit? ‘The principal cousidera- 
tion,” says De Gray, C. J., in Hitchin vy. Campbell, 2 
Wm. Bl. 827, “is whetherit be precisely the same 
cause of action in both, appearing by proper averments 
in a plea, or by proper facts stated in aspecial ver- 
dict, ora special case; and one great criterion,” he 
adds, ‘‘of this identity is that the same evidence will 
maintain both actions.’’ See per Lord Eldon in Mar- 
tin v. Kennedy, 2 Bos. & Pull. 71. “The question,” 
says Grose, J., in Seddon v. Tutop, 6 T. R. 607, “is not 
whether the sum demanded might have been recov- 
ered in the former action; the only inquiry is whether 
the same cause of action has been litigated and con- 
sidered in the former action.” Accordingly, though 
a declaration contain counts under which the plaint- 
iff's whole claim might have been recovered, yet if no 
attempt was made to give evidence upon some of the 
claims, they might be recovered in another action. 
Thorpe v. Cooper, 5 Bing. 129. It is evident therefore 
that the application of the rule depends not upon any 
technical consideratious of identity of cause of action, 
but upon matters of substance. I have now to con- 
sider the application of the above doctrine to the pres- 
ent action; and the question to be decided is, whether 
the damage done by the negligent driving of the de- 
fendant’s servant to the plaintiff's cab isin substance 
the same cause of action as the damage caused by such 
negligence to the plaintiff's person. Nobody can doubt 
that if the plaintiff had recovered any damages for 
injuries to his person, he couldnot have maintained a 
further action for fresh bodily injuries caused by the 
same act of negligence, merely because they had been 
discovered or developed subsequently. See Fetter v. 
Beal, 1 Lord Raymond, 339. ‘The jury,’ says the 
court in that case, ‘have in the former action con- 
sidered the nature of the wound and given damages 
for all the damage that it had done to the plaintiff.” 
This authority however leaves still open the point we 
now have to determine, whether the cause of action 
arising from damage to the plaintiff's cab is in sub- 
stance identical with that which accrues in conse- 
quence of the damage caused to his person. In order 
clearly to elucidate® this question, let me assume for 
the sake of argument that the damage had been 
caused by some act of the defendant himself, and not 
merely an act of his servant. According to the old 
distinctions of forms of actions, which still have a his- 
torical value as throwing light upon the priuciples and 
definitions of the common law, the form of action 
upon such a hypothesis would have been trespass to 
the person for the personal injury—trespass to goods 
for the damage to the vehicle. Injury would have been 
done to the plaintiff in respect of two absolute and in- 
dependent rights, the distinction between which is in- 
veterate both inthe English and the Roman law. 
Every one in this country has an absolute right to se- 
curity for his person. Everybody has further an abso- 
lute right toshave the enjoyment of his goods and chat- 
tels unmeddled with by others. In the hypothetical 
case I am assuming both these rights would have 
been injured, and though the two injuries might have 





been combined in one suit, could it have been said 
that the subject-matter of each grievance was the 
same? Applying the test of identity furnished by De 
Grey, C. J., in Hitchin v. Campbel/, the first matter 
that is obvious is, that the same evidence would not 
have supported an action for trespass to the person 
and an action for trespass to the goods. In the one 
case the identity offthe man injured and the character 
of his injuries would bein issue, and justifications 
might conceivably be pleaded as to the assault, which 
would have nothing to do with the damage done to the 
goods and chattels. Inthe other case the plaintiff's 
title to the goods might have been in issue, in addition 
to the question of the damage done to them. Differ- 
ent provisions of the statute of limitations might pos- 
sibly have applied in each case. And finally the dam- 
age in one case might have been directly due to the 
wrongful act complained of; inthe other case it might 
not. There is no authority, so far asl know, in the 
books for the proposition that the recovery in an ac- 
tion fora trespass to the person would be a bar to the 
maintenance of an action for any trespass to goods 
committed at the sametime. In the present instance, 
as the defendant himself was not driving, but his ser- 
vant, trespass would not have lain under the old law, 
and the plaintiff's remedy would have been in an ac- 
tion on the case for negligence, based on the negligent 
management by the servant of his master’s horses, a 
negligence for which in the eye of the law the master 
or employer is responsible. Now what is the gist of 
such an action on the case for negligence? If the 
whole of the plaintiff's case were to be stated, and the 
entire story told, it seems tome that it would have 
comprised two separate or distinct grievances, narra- 
ted, it is true, in one statement or case. Actions for 
the negligent management of any animal, or any per- 
sonal or movable chattel, such as a ship or machine or 
instrument, are all based upon the same principle, viz., 
that a person who contrary to his duty conducts him- 
self negligently in the management of that which con- 
tainsin itself an element of danger to others, is liable 
forall injury caused by his want of care or skill. Such 
an action is based upon the union of the negligence 
and the injuries caused thereby, which in such an in- 
stance will as a rule involve, and have been accompan- 
ied by specific damage. Without remounting to the 
Roman law, or discussing the refinements of scholastic 
jurisprudence, and the various uses that have been 
made either by judges or juridical writers of the terms 
‘‘injuria’”’ and ‘‘damnum,”’ it is sufficient to say that 
the gist of an action for negligence seems to me to be 
the harm to person or property negligently perpetra- 
ted. Inacertain class of cases the mere violation of a 
legal right imports a damage. ‘Actual perceptible 
damage,” says Parke, B., in Embrey v. Owen, 6 Ex. 
353, ‘‘ is not indispensable as the foundation of an ac- 
tion; it is sufficient to show the violation of a right, in 
which case the law will presume damage.” But this 
principle is not as a rule applicable to actions for neg- 
ligence which are not brought to establish a bare right, 
but to recover compensation for substantial injury. 
“‘Generally speaking,”’’ says Littledale, J., in Williams 
v. Morland,2 B. & C. $16, “there must be temporal loss 
or damage accruing from the wrongful act of another, 
in order to entitle a party to maintain an action on the 
case.’’ See Fay v. Prentice, 1C. B. 835, per Maule, J. 
This leads me to consider whether in the case of an 
accident caused by negligent driving, in which both 
the goods and the person of the plaintiff are injured, 
there is one cause of action only, or two causes of ac- 
tion which are severable and distinct. This isa very 
difficult question to auswer, and I feel great doubt and 
hesitation in differing from the judgment of the court 
below, and from the great authority of the present 
chief justice of Eugland. According to the popular 
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use of language the defendant’s servant has done one 
act and one only—the driving of the one vehicle neg- 
ligently against the other. But the rule of law which 
I am discussing is not framed with reference to loose 
popular expressions of the sort, but for the sake of 
preventing an abuse of substautial justice. Two sep- 
arate kinds of injury were in fact inflicted, and two 
wrongsdone. The mere negligent driving in itself, if 
accompanied by no injury to the plaintiff, was not ac- 
tionable at all, for it was not a wrongful act at all till 
awrong arose out of the damage which it caused. 
One wrong was done as svon as the plaintiffs enjoy- 
ment of his property was substantially interfered 
with. A further wrong arose as soon as the driving 
also caused injury to the plaintiff's person. Both 
causes of action, in one sense, may be said to be 
founded upon one act of the defendant’s servant, but 
they are not onthat account identical causes of action. 
The wrong consists in the damage done without law- 
ful excuse, not the act of driving, which if no damage 
had ensued, would have been legally unimportant. It 
certainly would appear unsatisfactory to hold that the 
damage done in a carriage accident to a man’s port- 
manteau was the same injury as the damage done to 
his spine, or that an action under Lord Campbell’s 
act by the widow and children of a person who had 
been killed ina railway collision is barred by proof 
that the plaintiff recovered in his life-time for the 
damage done to his luggage. It may be said that it 
would be convenient to force persons to sue for all 
their grievances at once, and not to split their de- 
mands; but there is no positive law (except so far 
as the County Court acts have from a very early date 
dealt with the matter) against splitting demands 
which are essentially separable (see Seddon v. Tutop, 6 
T. R. 607), although the High Court has inherent 
power te prevent vexation or oppression, and by stay- 
ing proceedings, or by apportioning the costs, would 
have always ample means of preventing any injustice 
arising out of the reckless use of legal procedure. In 
the present case the plaintiff's particulars in the County 
Court were confined to the damage done to his cab; 
the injury to his person therefore was neither litigated 
nor considered in the County Court. The real test is 
not, I think, whether the plaintiff had the oppor- 
tunity of recovering in the first action what he claims 
to recover in the second. See Seddon v. Tutop, 
6T. R. 607. With all respect, I do not see how it can 
be said that Nelson v.Couch, 15 Com. Bench (N. 8.) 99, 
so decides. That case establishes only the converse 
rule, viz., that the maxim nemo debet bis vexari cannot 
apply where in the first action the plaintiff had no 
such opportunity of satisfying his claim. The lan- 
guage of Coleridge, J., and the other members of the 
courtin Hodsoll v.Stellebrass, 11 Adol. & El. 301, must, 
I think, be read by the light of the special circum- 
stances of that case, and so read is not inconsistent 
with the view at which I have here arrived. Iam in no 
way departing from the language of this authority in 
holding, as I do in the present instance, that the dam- 
age for which the plaintiff is now suing accrues from a 
different injury, aud therefore a different wrong, from 
that for which he recovered damages in the County 
Court. The view at which I have arrived is in con- 
formity with the reasoning of the judgment recently 
pronounced by this court in the case of Mitchell v. 
Darley Main Colliery Co., where it was held (reversing 
Lamb v. Walker, 3 Q. B. Div. 389; 28 Moak Eng. Rep. 
332) that each fresh subsidence of soil in the case of 
withdrawal of support gave rise to a fresh cause of ac- 
tion. Nor do I feel called upon to extend the appli- 
cation of the sound and valuable principle of law that 
none shall be vexed twice for the same cause of action 
to a case to which it has never yet been applied, and 
to which it can only be applied by pursuing analogy to 





lengths which would involve practical injustice. The 
present case is one in which 1am conscious that lawyers 
of great authority do differ and will differ. But on the 
whole, in my opinion, the judgment of the Court of 
Queen’s Bench ought to be reversed, and the judg- 
ment entered at the trial for the plaintiff be restored, 
with costs to the plaintiff, including the costs below 
and of this appeal. 

Lord CoLertpa@E, C. J., dissenting. In this case ] 
am, with much regret, unable to concur in the judg- 
ment of my brother Bowen, to which I understand the 
master of the rolls toassent. I should have been glad in 
the face of this difference of opinion,to have given reas- 
ons at length for my inability to agree in the judgment. 
But the plaintiff very naturally presses for judgment, 
and I am unable to do more than shortly to express my 
dissent. It appears to me that whether the negligence 
of the servant or the impact of the vehicle which the 
servant drove be the technical cause of action, equally 
the cause is one and the same. That the injury done 
to the plaintiff is injury done to him, at one and the 
same moment, by one and the same act, in respect of 
different rights-—i. e., his person and his goods—I do 
not in the least deny; but it seems to me a subtlety 
not warranted by law to hold thata man cannot bring 
two actions if he is injured in his arm and in 
his leg, but can bring two if besides his arm and leg 
being injured, his trousers, which contain his leg, and 
his coat-sleeve, which contains his arm, have been 
torn. The consequences of holding this are so serious, 
and may be very probably so oppressive, that I at least 
must respectfully dissent from a judgment which es- 
tablishes it. I think that the court below was right, 
aud that this appeal should be dismissed. 

Judgmene reversed. 





a en 
UNITED STATES SUPREME COURT AB- 
STRACT. 

SURETY—ACTION ON BOND—NOTICE OF DEFAULT.— 
A bond by a principal and a surety was conditioned 
that the principal should pay to V. all indebtedness 
existing or to exist from the principal to V. under ex- 
isting or future contracts between him and V., and 
waived notice of non-payment on all notes executed, 
indorsed or guaranteed by the principal to V. In a 
suit on the bond against the obligors to recover the 
amount of the notes executed by the principal to V., 
aud other notes indorsed and guaranteed by him to V., 
held, that{it was not necessary to allege or show any 
notice to the surety of a default by the principal in 
paying V. Murphy v. Victor Sewing Machine Co. 
Opinion by Blatchford, J. 

[Decided Jan. 5, 1885.] 


AGENCY—SALE OF SEWING MAGHINES AND ATTACH- 
MENTS—PLEADING—BOND OF AGENT—LIABILITY OF 
SURETY—STATUTE OF LIMITATIONS.— (1) A_ written 
agreement between a company making sewing ma- 
chines and a consignee to receive and sell them on 
commission, provided that the commission should be 
calculated on the retail prices for which the machines 
should be sold, as reported by the consignee, and that 
attachments should be sold to the consignee at the low- 
est wholesale rates. The proceeds of sales of machines 
beyond the commission belonged to the company. In 
a suit by it against the consignee, and a person liable 
with him on a bond for his indebtedness, to recover 
such proceeds, and the sale price of attachments, the 
complaint set forth schedules showing the retail price 
of each machine as so reported,and the excess of 
money, beyond commission, retained by the consignee, 
and the price of each attachment sold to the consignee. 
Held, that the complaint was sufficient. (2) The con- 
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signee and another person united in a bond to the 
company, conditioned that the former should pay to 
it all moneys which should become due under or arise 
fromthe written agreement, and waiving notice of 
non-payment. Held, that the liability of the surety 
arose on the bond, and that of the consignee on the 
bond or the written agreement, and that the statute 
of limitations in regard to written instruments govern- 
ed the case. Dixon v. Holdroyd, 7 El. & B. 903. Stree- 
perv. Victor Sewing Machine Co. Opinion by Blatch- 
ford, J. 

[Decided Jan. 5, 1885.] 


INSURANCE—FIRE—CHANGE OF INTEREST— ADMIS- 
SION OF PARTNER.—A fire policy, covering merchan- 
dise belonging to afirm, provided that it should be 
void if the property ‘“‘be sold or transferred, or any 
change takes place in title or possession (except by suc- 
cession by reason of the death of the insured), whether 
by legal process, or judicial decree, or voluntary trans- 
fer or conveyance.’’ Subsequently, and before loss, 
the firm owning this property in certain  pro- 
portions made an agreement in writing with A., by 
which they agreed to receive him into their busines 
upon the following terms and condition: Said com- 
pany is to become incorporated. A. isto pay into the 
firm for its use $5,000 forthwith, and $5,000 in two 
years, with interest semi-annually until paid. The 
name of the new company shall be determined here- 
after. The property of the existing firm shall be put 
into the corporation to be formed as aforesaid, adding 
to it the $10,000 to be paid by A. The interest ‘and 
shares of the several parties in the new company shall 
be in proportion to the amount so contributed by each 
to the capital stock. When a charter shall be pro- 
cured as aforesaid, half of A.’s stock shall be held by 
said company till said second sum of $5,000, with in- 
terest, shall be paid. No change in the name or char- 
acter of the existing firm shall be made until said cor- 
poration shall be formed. Held, that A. did not be- 
come a partner, or acquire any interest in the property 
of the partnership, before it was made a corporation. 
Drennen v. London Assur. Corp. Opinion by Har- 
lan, J. 

[Decided Jan. 5, 1885.] 


PLEADING — MONEY ILLEGALLY EXACTED — NEW 
York CopE—ANSWER—EVIDENCE.—(1) In an action 
of indebitatus assumpsit, to recover money alleged to 
have been illegally exacted, a declaration which avers 
the fact of indebtedness, and a promise in considera- 
tion thereof, is sufficient on general demurrer, unless 
it appears that the alleged indebtedness was impossi- 
ble inlaw. (2) To such a declaration, treated as a 
complaint according to the New York Code, an an- 
swer was filed, setting up as a defense an act of Con- 
gress to legalize the collection of head-moneys already 
paid, approved June 19, 1878. The Circuit Court re- 
fused to hear evidence in support of the plaintiff's 
case, and gave judgment on the pleadings in favor of 
the defendant. Held, that this was error, because it 
did not appear from the record that the money sued 
for was within the description of the act of Congress. 
Liverpool, New York, etc., Steamship Co. v7. Commis- 
sioners of Emigration. Opinion by Matthews, J. 
(Decided Jan. 5, 1885.] 


PUBLIC LANDS—ACT OF CONGRESS—MILITARY RES- 
ERVATION—DISPOSSESSION OF OCCUPANT—PROOF NEC- 
ESSARY—EVIDENCE—SCOPE AND EFFCTOF A PATENT.— 
(1) A party who contests the title of another to land 
held under an act of Congress, in which an exception 
was reserved saving from its operation land occupied 
by the United States for military purposes, must es- 
tablish the exception, when his right to the premises 
depends upon its existence. (2) If by a legisiative dec- 








laration, a specific tract of land is confirmed to any 
one, his title is not strengthened by a subsequent pat- 
ent from the government. Such apatent would be an 
instrument of quiet and security to the patentee, bat 
it would not add to the validity and completeness of 
the title confirmed by the act of Congress. Langdeau 
v. Hanes, 21 Wall. 521; Ryan v. Carter, 93 U. S. 78; 
Tripp v. Spring, 5 Sawy. 209, 216. If there was any 
difference in the grade of the two conveyances of the 
government, that by a direct legislative act, and that 
by officers acting under provisions of the statute, it 
would seem that there should be greater weight and 
dignity attached to the legislative grant as proceeding 
more immediately from the source of title than the 
patent. Noimpeachment can be had of the motives 
of the Legislature, whereas the motives of officers em- 
ployed to supervise the alienation of public lands may 
sometimes be questioned, as in proceedings to set 
aside their action. Still if the law be complied with, 
the title passes as completely in the one case as in the 
other. Montgomery v. Bevans,1 Sawy. 677. Whitney v. 
Morrow. Opinion by Field, J. 

[Decided Jan.5, 1885.] 


SHIP AND SHIPPING — CHARTER-PARTY — STIPULA- 
TION AS TO SAILING.—A stipulation in the charter- 
party of a steamer, that she is ‘*now sailed, or about 
to sail from Renizaf with cargo for Philadelphia,”’ is a 
stipulation that she has her cargoon board and is 
ready to sail. It is a substantive part of the contract, 
and not a mere representation,and is not an independ- 
ent agreement, serving only as a foundation for an ac- 
tion for compensation in damages. A breach of it by 
one party justifies a repudiation of the contract by the 
other party, if it has not been partially executed in his 
favor. The case falls within the class of which Gla- 
holm v. Hays, 2 Man. & G. 257; Ollive v. Booker, 1 
Exch. 416; Oliver v. Fielden, 4 id. 135; Gorrissen v. 
Perrin, 2 C. B. (N. S.) 681; Croockewit v. Fletcher, 1 
Hurl. & N. 893; Seeger v. Duthie, 8 C. B. (N. 8.) 45; 
Behn v. Burness, 3 Best & 8. 751; Corkling v. Massey, 
L. R., 8 C. P. 395; and Lowber v. Bangs, 2 Wall. 728, 
are examples; and not within the class illustrated by 
Tarrabochia v. Hickie,1 Hurl. & N. 183; Dimech v. 
Corlett, 12 Moore P. C. 199; and Clipsham v. Vertue, 5 
Q. B. 265. It is apparent, from the averments in the 
pleadings of the charterers, of facts which are estab- 
lished by the findings, that time and the situation of 
the vessel were material and _ essential parts of 
the contract. Construing the contract by the aid 
of and in the light of the circumstances existing 
at the time it was made, averred in the pleadings and 
found as facts, we have no difficulty in holding the 
stipulation in question to be a warranty. See Abb. 
Shipp. (11th ed.) by Shee, 227, 228. But the instrument 
must be construed with reference to the intention of 
the parties when it was made, irrespective of any 
events afterward occurring; and we place our decision 
on the ground that the stipulation was originally in- 
tended to be, and by its terms imports a condition 
precedent. The Whickham. Opinion by Blatch- 
ford, J. 

(Decided Jan. 5, 1885.] 


i 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

CARRIER—OBLIGATIONS TO PASSENGER—INJURY BY 
FELLOW PASSENGER—DUTY OF EMPLOYEES.—A com- 
mon carrier of passengers for hire is bound to see that 
no harm comes to a passenger from a fellow passenger, 
whose conduct and condition clearly show that heis a 
dangerous person and likely to injure his fellow pas- 





* Appearing in 22 Federal Reporter. 
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sengers. Where the conduct of a passenger is such as 
to clearly show that he is dangerous, it becomes the 
duty of the employees of the company in charge of the 
train to keep him in close custody and disarm him, or 
remove him from the train. By the common law, and 
especially by the statutes of this State, ample powers 
in these respects are conferred upon conductors and 
other railroad employees. Vinton v. Middlesex R. 
Co., 11 Allen, 304; Railroad Co. v. Anthony, 43 Ind. 
183; Railroad Co. v. Van Houten, 48 id. 90; Railroad 
Co. v. Vandyne, 57 id. 576; Railroad Co. v. Griffin, 68 
Ill. 506; Ind. Rev. Stat., 1881, 8$§ 1702, 2091, 3922-3924. 
These powers, whether conferred by statute or de- 
duced from the principles of law, are given for the 
safety of those who travel by railroad, and any failure 
in a proper case to exercise them, contributing to the 
injury of a passenger, is a breach of the carrier’s con- 
tract, for which damages may be allowed. This con- 
clusion is strongly supported by decisions made in an- 
alogous cases, cited in argument of which see the fol- 
lowing: Railroad Co. v. Hinds, 53 Penn. St. 512; S.C., 
7 Am. Law Reg. (N. 8.) 14; Railroad Co. v. Pillow, 76 
Penn. St. 510; 8S. C., 18 Am. Rep. 424; Flint v. Trans- 
portation Co., 34 Conn. 554; 8S. C., 6 Blatchf. 158; Rail- 
road Co. v. Burke, 53 Miss. 200; S. C., 24 Am. Rep. 
689; Britton v. Railroad Co., 88 N. C., 536; S. C., 43 
Am. Rep. 749; Railroad Co. v. Flexman, 105 Ill. 546; 
Stewart v. Railroad Co., 90 N. Y. 588; S. C.,43 Am. 
Rep. 185. Cir. Ct., Dist. Ind., Dec. 1884. King v. Ohio, 
etc., R. Co. Opinion by Woods, J. 


STATUTE OF LIMITATIONS—PROPER INQUIRY UNDER 
PLEA OF.—The inquiry under a plea of the statute of 
limitations is always properly limited to a few simple 
topics; as (1) when did the cause of action arise? 
Manifestly in a case like this, wher the bond or cou- 
pon fell due and was not paid, though it is claimed by 
the plaintiffs that it did not arise so long as the plaint- 
iffs were prevented by the action of the defendant’s 
officers from getting service on the mayor. By the 
same contention, if the maker of a note should conceal 
bimself for a week after his note fell due, so that sum- 
mons could not be served upon him, the cause of ac- 
tion would not arise until he should come out from his 
hiding place so that service could be had. Nobody is 
capable of maintaining such a proposition. (2) How 
long a period has elapsed from the time the cause of 
action arose to the time when suit was commenced? 
By limiting the inquiry to these simple questions which 
was no doubt the intention of the Legislature, the ap- 
plication and operation of the statute is made certain 
and uniform, and its effect salutary. See the follow- 
ing cases: Dupleix v. De Roven, 2 Vern. 540; Hall ¢. 
Wybourn, 2 Salk. 420; Beckford v. Wade, 17 Ves. 87; 
Hunter v. Gibbons, 1 Hurl. & N. 459; Brown v. How- 
ard, 4 Moore, 508; Imp. Gaslight & Coke Co. v. London 
Gaslight Co., 18 Jur. 497; 8. C., 2C. L. Rep. 1280; Me- 
Iver v. Ragan, 2 Wheat. 25; Bank of the State of Ala- 
bama v. Dalton, 9 How. 522; Bowman v. Wathen, 1 
id. 189; Kendall v. U. 8.,107 U. S. 123: Wood v. 
Carpenter, 101 id. 135; National Bank v. Carpenter, id. 
567; Andreae v. Redfield, 98 id. 225; Leffingwell v. 
Warren, 2 Black, 599; Gaines v. Miller, 111 U. S. 395; 
Fisher v. Harnden, 1 Paine, C. C. 61; U. S. v. Mail- 
lard, 4 Ben. 459; U.S. v. Muhlenbrink, 1 Woods, 569; 
Cocke v. McGinnis, Mart. & Y. 361; York v. Bright, 4 
Humph. (Tenn.) 312; Miles v. Berry, 1 Hill (S. C.), 
296; Howell v. Hair, 15 Ala. 194; Arrowsmith v. Durell, 
21 La. Ann. 29; Yale v. Randle, 23id. 579; Somerset 
Co. v. Veghte, 44 N. J. L. 509; Coleman vy. Willi, 46 
Mo. 236; Callis v. Waddy, 2 Munf. 511; Conner v. 
Goodman, 104 Ill. 365; State Bank v. Morris, 13 Ark. 
291; Fee v. Fee, 10 Ohio, 469; Favorite v. Booher’s 
Adm’r, 17 Ohio St. 548; Smith v. Bishop, 9 Vt. 110; 
Peoria M. & F. Ins. Co. v. Hall, 12 Mich. 202; Troup v. 





Ex’rsof Smith, 20 Johns. 338; Leonard v. Pitney, 5 
Wend. 30; Demarest v. Wynkoop, 3 Johns. Ch. 129; 
Sacia v. De Graaf, 1 Cow. 356; Bucklin v. Ford, 5 
Barb. 393; Woodbury v. Shackleford, 19 Wis. 55; 
Lindsay v. Fay, 28 id. 177; Encking v. Simmons, id. 
272. Cir. Ct. W. D. Wis., Aug., 1884. Amy v. City of 
Watertown. Opinion by Bunn, J. 

CHATTEL MORTGAGE—MORTGAGOR IN! POSSESSION 
WITH POWER TO SELL—QUESTION OF FRAUD ONE OF 
FACT. —Provisions in achattel mortgage that the mort- 
gagor shall continue in possession of the property and 
dispose of itin the ordinary course of his business, 
keeping the stock replenished as nearly as might be, 
and that the mortgage shall cover subsequently-ac- 
quired property, and secure present and future indebt- 
edness for goods bought of the mortgagee on credit, 
do not render the mortgage executed to a creditor in 
Michigan void on its face as to other creditors of the 
mortgagee. Gay v. Bidwell, 7 Mich. 519; Wingler v. 
Sibley, 35 id. 231; Fry v. Russell, id. 229. The rule in 
this State is that the question of fraud is one to be de- 
termined from all the facts and circumstances bearing 
upon the good faith of the transaction. Robinson v. 
Elliott was decided under the statute of Indiana, 
where the point had not been passed upon by the State 
court, so that the Supreme Court of the United States 
say it was at liberty to consider the question for itself 
as to what the Legislature intended. Argall v. Sey- 
mour, 4 McCrary, 56, asserts the rule laid down in 
Robinson v. Elliott, but the case is not disposed of un- 
der the doctrine of that case, Ithink. Mr. Judge Low- 
ell, in Brett v. Carter, 2 Low. 458, in a well considered 
case, expresses different views. But independently of 
these cases, we think the Supreme Court of the United 
States would promptly hold, in a case arising under a 
chattel mortgage executed in this State, that the rule 
of interpretation,as held by the Supreme Court of Mich- 
igan, must control as arule of property. Robinson vy. 
Elliott, 22 Wall. 513; Argall v. Seymour, 4 McCrary, 56, 
distinguished. Cir. Ct. W. D. Mich., Nov., 1884. 
Morse v. Riblet. Opinion by Withey, J. 


MONEY HAD AND RECEIVED—BREACH OF CONTRACT. 
—In May, 1883, the Mexican National Construction 
Company sought subscriptions to a loan of $2,000,000 to 
aid in constructing the Mexican National Railway, 
and plaintiff subscribed $20,000 upon the terms of a 
contract, whereby the construction company agreed to 
deposit in trust securities of the nominal value of 
$20,000,000 as collateral for the repayment of the $2,- 
000,000 loan on or before September 15, 1884. Oc- 
tober 1, 1883, plaintiff paid the installments of his sub- 
scription as called by the company, and received re- 
ceipts therefor, which, under the contract, were not 
transferable without consent of the company, but 
could be exchanged for formal certificates of interest 
in the loan, authenticated by the trustee. Before pay- 
ment of the last installment the company transferred 
to the trustee the securities by indenture, prescribing 
the powers and duties of the trustee,and providing 
that he should execute, as requested by the company, 
certificates of interest entitling the registered holders 
to an interest in the securities, or the proceeds of the 
sale thereof, bearing the same proportion to the whole 
as the amount of each certificate bore to the $2,000,000; 
but that he should not sell the securities to satisfy the 
loan unless the holders of certificates representing 25 
per cent of the whole amount requested, and that the 
holders of a majority in interest might waive default 
in payment of the loan,or extend the time of payment, 
or suspend or postpone the sale of the collaterals at 
their discretion. Plaintiff had no knowledge of the 
terms of this indenture, and demanded a certificate, as 
provided in the contract, and on arefusal to deliver 
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the same brought suit for money had and received. 
Held (1), that the deposit of the collaterals under the 
terms of the trust indenture was a breach of the sub- 
scription contract; (2) that inasmuch as the defendant 
had put it out of its power to perform an executory 
contract with the plaintiff, the latter had the right to 
treat the contract as terminated; (3) that the plaintiff 
could at his election sue upon the agreement and re- 
cover damages fora breach, or treat it as rescinded 
and recover back the money be had advanced. The de- 
fendant could maintain a suit against each subscriber 
upon his failure to pay the amount of the subscrip- 
tion; andit must follow that each subscriber has a 
corresponding right of action against the defendant 
for any breach of the contract on its’part toward him. 
Similar contracts have been frequently adjudged to 
confer a several liability and a several right of action 
on the part of each subscriber. Thomp. Liab. Stockh., 
§ 114; Whittlesey v. Frantz, 74 N. Y. 456. It is a fa- 
miliar rule that when one party to an executory con- 
tract puts it out of his power to perform it, the other 
may regard it as terminated, and has an immediate 
right of action to recover whatever damages he has 
sustained. Ford vy. Tiley, 6 Barn. & C. 325; Bowdell 
y. Parsons, 10 East, 359; Heard v. Bowers, 23 Pick. 
455-460; Shaw v. Republie Life Ins. Co., 69 N. Y. 293; 
U. 8. v. Behan, 110 U. 8. 339; Lovell v. St. Louis Mut. 
Life Ins. Co., 111 id. 264. The plaintiff was under no 
obligation to tender his receipts. They were merely 
vouchers. They were to be exchanged for formal cer- 
tificates, but when the defendant had putit beyond 
its power to deliver the proper certificates,the plaintiff 
was not bound to tender them. No demand of the cer- 
tificates was necessary after defendant had incapaci- 
tated itself from giving them. Where money is ad- 
vanced upon an executory contract, which the con- 
tracting party fails to perform, it is in the election of 
the other party either to sue upon the agreement and 
recover damages for a breach, orto treat the contract 
as rescinded, and recover back his money,as paid upon 
a consideration which has failed. Hill v. Rewee, 11 
Metce. 271; Brown v. Harris, 2 Gray, 359; Wheeler v. 
Board, 12 Johns. 363; Lyon v. Annable, 4 Conn. 350; 
Appleton v. Chase, 19 Me. 74; Shepherd v. Hampton, 
3 Wheat. 200; Smethurst v. Woolston, 5 Watts & 8S. 
106. If there had been a part performance of the con- 
tract by which the plaintiff received some benefit, and 
the defendant could not be restored to the previous 
situation, the plaintiff's only remedy would have been 
for’ breach of the agreement, and his damages would 
be measured by his loss. Hunt v. Silk, 5 East, 449; 
Foss v. Richardson, 15 Gray, 306; Nash v. Lull, 102 
Mass. 60. He has received nothing however under the 
contract, and the law implies a promise on the part of 
the defendant to pay back what it has received. Cir. 
Ct., S. D. N. Y., Dec., 1884. Reusens v. Mex. Nat. 
Const. Co. Opinion by Wallace, J. 


————— 


MINNESOTA SUPREME COURT ABSTRACT. 

NEGLIGENCE—HAND ON BASE OF OPEN WINDOW OF 
CAR—QUESTION FOR JURY.—A street railway company 
as acarrier of passengers is bound to exercise the high- 
est care in the management of its cars in approaching 
and passing structures and obstacles in the street situa- 
ted unreasonably close to the track. The position which 
a passenger in a street car may reasonably be allowed 
to assume, when taking or occupying a seat is subject 
to no arbitrary rule. He isto exercise a degree of care 
commensurate with the danger to which he may be 
exposed, and such as men of common prudence would 
exercise in alike situation, having regard to all the cir- 
cumstances, and considering the probability that the 





carrier will exercise due care; but the degree of 
care to be exercised in any particular case is usually a 
question of fact for the jury. Where a passenger in a 
street car, while in the act of taking his seat, rested 
his hand on and partially over the base of an open win- 
dow, and the same was immediately struck and in- 
jured by an upright sewer plank standing in close 
proximity to the passing car, held, that the question 
of contributory negligence on his part was for the jury. 
A passenger is to be allowed a reasonable measure of 
liberty in the position assumed by him in taking or 
occupying his seat. He is expected to exercise care 
commensurate with the danger to which he may be 
exposed; but the decree of care to be exercised on a 
particular occasion is generally a question of fact for 
the jury. Stackus v. Railroad Co., 79N. Y. 467. Thus 
whether the act of standing on the platform of a 
street car, or of getting on or off such car while in mo- 
tion, is negligence, is held usually to be for the jury 
under the circumstances of each case. Whart. Neg. 
365, 370; Meesel v. Railroad Co., 8 Allen, 234; Eppen- 
dorf v. Railroad Co., 69 N. Y. 195 Shear. & R. Neg., § 
282. So in Brophy v. Germantown R. Co., Penn. Sup. 
Ct., 1885, it was held not negligence per se for a passen- 
ger torest his arm ona window sill, ‘‘ which is sub- 
stantially the top of the back of the seat,’’ whence by 
a jolt of the car his arm was thrown out of the win- 
dow and injured; the court saying: “In the absence 
of collision with an external object his arm was in no 
danger of injury. He was under no legal obligation to 
assume or anticipate that the company would run an- 
other car against the one in which he was sitting.’’ 
But if instead of resting hisarm on the window-sill, 
he had taken hold of if as did the plaintiff, his hand 
extending, say, less than an inch beyond the car, the 
same suggestion might be made (notwithstanding the 
additional fact) in considering the question of negli- 
gence. Whart. Neg., § 362; Hutch. Carr., § 659; 
Thomp. Carr. 258; Fordham v. Railroad Co., L. R., 3 
C. P. 372; Ang. Carr. (5th ed.) 514, note; Seigel v. 
Kisen, 41 Cal. 109; Miller v. St. Louis R. Co., 5 Mo. App. 
471; Spencer v. Railroad Co.,17 Wis. 487. That is to 
say, whether the position or conduct of the passenger 
in such cases is reasonably prudent considering the 
circumstances, and the probability that the carrier 
will exercise due care, is not necessarily a question for 
the court (though in clear cases it of course would be), 
but may be and ordinarily is for the jury. It must 
also be considered that in order to the successful ope- 
ration of cars there must be areasonable space on each 
side between them, and any structures or obstacles in 
the street to accommodate their movements, caused 
by irregularities or impediments on the track, and 
that as respects danger from collision with such struc- 
tures it is ordinarily easily averted in the case of 
street cars, which run at a moderate rate of speed,and 
are readily controlled. Lynam v. Union R. Co., 114 
Mass. 88; Thomp. Carr. 258, 446. The question of the 
passenger’s negligent conduct must be largely affected 
by the circumstances of each case, including any indi- 
cations of danger from obstructions or interruptions, 
from whatever cause, which might influence the con- 
duct ofa prudent person. But in Todd v. Railroad 
Co., 3 Allen, 18; 7 id. 207,it was unqualifiedly ruled 
that voluntarily suffering an arm, orany part of it, by 
a passenger toextend beyond the external surface of a 
car was negligence per se. And in Pittsburg R. Co. v. 
McClurg, 56 Penn. St. 294, it is assumed by the court 
that such conduct by a passenger is wholly unauthor- 
ized and presumptively negligent. These cases grow- 
ing out of accidents arising upon steam railways have 
been followed by the courts of several other States. 
The same rule was also applied in Lauderbach v. Peo- 
ple’s R. Co., Penn. Sup. Ct., 1884—a street car case. 
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The hand of a passenger holding on to the window of 
& car was caught by a colliding car on a narrow street, 
where the cars necessarily grazed in passing. No ref- 
erence is there madeto any supposed distinction be- 
tween the case of street and steam railroad cars. The 
court assume that the protruding hand orarm is in an 
unlawful place if in any degree outside of the car by 
the voluntary act of the party, thus cutting off discus- 
sion as to whether, in the absence of any regulations 
on the subject, such conduct in a passenger would be 
condemned as careless by men of ordinary prudence. 
The opposite doctrine is maintained as to street cars 
in Miller v. Railroad Co., supra ; Seigel v. Eisen, supra, 
We do not undertake to speak as to the application of 
the rule to other than street railways, but confining 
ourselves closely to the facts of this case as presump- 
tively found in plaintiff's favor by the jury, we are of 
the opinion that the case was properly submitted to 
them. Dahlberg v. Minneapolis, etc., R. Co. Opinion 
by Vandenburgh, J. [See 29 Alb. L. J. 222, 444. 
—Eb. 

[Decided Nov. 12, 1884.] 


PRINCIPAL AND AGENT—CONTRACT TO SELL LAND—- 
COMPENSATION—RATIFICATION OF CONTRACT. — The 
plaintiffs seek to recover a stipulated compensation 
for their services as agents for the defendant in selling 
real property of the latter. At the trial, upon the 
plaintiff's case being closed, the court dismissed the 
action. The appealis from an order refusing a new 
trial. It appeared upon the trial that the defendant, 
by a written memorandum, authorized the plaintiffs 
to sell for him a certain tract of land upon terms as to 
price and manner of payment particularly set forth; 
and promised upon the sale of the property to pay 
plaintiffs a stated commission. The evidence went to 
show that after this authorization the plaintiffs agreed 
with certain parties (Avery and Walters) for the sale 
of the property to them, upon terms materially differ- 
ent from those prescribed by the defendant; and that 
the plaintiffs, asagents, executed with the purchasers 
a writing embodying a statement of the contract of 
sale and a specific agreement on the part of Avery and 
Walters to purchase the property on tbe terms stated 
therein. Inthe body of this instrument the plaintiffs 
are recited to have made the sale as “authorized 
agents,’’ and to their signature are added the words, 
“Agents of L. N. Stevens.”” The plaintiffs having 
proved the execution of this contract, and having of- 
fered evidence going to show that the defendant had 
ratified it, offered the contractinevidence. This was 
rejected. We think the court erred. There was abun- 
dant evidence to entitle the plaintiffs to go to the jury 
upon the question of ratification, going to show that 
the defendant, after he had been advised as to the 
terms of the contract which had been made by his 
agents in his behalf, acquiesced in and confirmed their 
acts. Since the agents might have been orally author- 
ized to make the sale (Brown v. Eaton, 21 Minn. 409; 
Dickerman v. Ashton, id. 538) their unauthorized acts 
done in defendant's behalf might be ratified in any 
manner expressing his assent thereto. It was not nec- 
essary that the ratification be in writing. Brown v. 
Eaton, 21 Minn. 409, 410. Ratification of the unau- 
thorized sale would relate back to the acts of the agent 
and be equivalent to prior authority. Stewart v. 
Mather, 32 Wis. 344; Nesbitt v. Helser, 49 Mo. 383. 
This contract, if ratified by the defendant so as to cure 
the variance from the prescribed terms of sale, would 
have been prima fucie proof of the plaintiff's right to 
recover. It bound the purchasers to take the property 
upon the terms stated, and this constituted a sale of 
the property within the meaning of the agreement be- 
tween the plaintiffs and the defendant. Goss v. Broom, 
31 Minn, 484; Rice v, Mayo, 107 Mass, 550. The con- 








tract bears upon its face the character of a contract 
between the plaintiffs’ principal, executed through 
them as agents, and the purchasers. In anaction upon 
the contract parol evidence would be admissible if any 
proof was necessary to disclose the defendant as the 
principal in whose behalf the contract was made. 
Rowell v. Olson, 20 N. W. Rep. 227, and cases cited. 
Having bound the parties by an authorized contract, 
any inability or refusal of the principal to consummate 
the contract which he had authorized’should not affect 
the agents’ rights to compensation. Mooney v. Elder, 
56N. Y. 238; Delaplaine v. Turnley, 44 Wis. 31; Phe- 
lan v. Gardner, 43 Cal. 306; Nesbitt v. Helser, 49 Mo. 
383. Goss v. Stevens. Opinion by Dickinson, J. 
[Decided Nov. 29, i884.] 

VENDOR AND VENDEE—FRAUDULENT REPRESENTA- 
TIONS ASTO VALUE.—Aun action will lie for fraudulent 
representations made by the vendor of land as to its 
value and situation, the land being at a distance from 
the place of sale, the vendee being ignorant as to the 
value and situation, and being purposely and by a 
fraudulent device induced to purchase, relying upon 
the truthfulness of such representations. Under ordi- 
nary circumstances an assertion by an owner of prop- 
erty offered for sale as to its vaiue, although false, does 
not charge the vendor with legal responsibility, for the 
reason that it will rarely occur that a party to a con- 
tract of sale has been induced without culpable negli- 
gence on his own part to enter into it in reliance upon 
the expressed opinion of the adverse party as to the 
value of the property. Misrepresentations, in order to 
constitute actionable fraud, must be as to material 
facts of a nature to affect the conduct of others, and 
generally a mere statement of an opinion is not 
enough. But where one having, or assuming to have, 
knowledge of the value of property, negotiates for the 
sale of it with one who is known to be ignorant of it, 
and without equal means of knowledge with the other 
party, and who is purposely induced by that other 
party to rely upon his fraudulent representations as to 
its value, an action will lie for the deceit. 2 Pom. Kq. 
Jur., § 878; Wilder v. De Cou, 18 Minn. 470, 474 (Gil. 
421); Haygarth v. Wearing, L. R., 12 Eq. Cas. 320; 
Simar v.Canaday, 53 N.Y. 298, 306; Chrysler v.Canaday, 
90 id. 272; Cruess v. Fessler, 39 Cal. 336; Kost v. Ben- 
der, 25 Mich. 515; Picard v. McCormick, 11 id. 68. 
And especially is there liability, where by some trick 
or artifice the vendee has been induced to trust in 
such representations. Burr v. Willson, 22 Minn. 206; 
Chrysler v. Canaday, supra; Van Epps v. Harrison, 5 
Hill, 65. The facts as determined by the verdict bring 
this case within the rule of liability. The circum- 
stances warranted the jury in believing that the bring. 
ing in of this stranger wasa fraudulent trick to deceive 
the plaintiff by means of apparently disinterested 
statements regarding the value of the land from one 
who wasin reality an agent of the defendants, and 
that the representations of the defendants themselves 
were fraudulent. It is just that they should respond 
in damages. A further ground of liability is the mis- 
representation as to the situation of the lot. Porter 
v. Fletcher, 25 Minn. 493; Perkins v. Partridge, 30 N. 
J. Eq. 82; Van Epps v. Harrison, supra. Griffin v. 
Farrier. Opinion by Dickinson, J. [Ante, 287.] 
[Decided Nov. 29, 1884.] 


+ --— 


WISCONSIN SUPREME COURT 


ABSTRACT. 


MUNICIPAL CORPORATION—STREETS AND ALLEYS— 
EJECTMENT.—A city cannot maintain ejectment to re- 
cover a public alley or street. Its interest therein is a 
mere easement, and it is not entitled to the possession 
of the premises within the meaning of the statute. In 
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Kimball v. Kenosha, 4 Wis. 321, it was settled that in 
this State a grantee of a‘lot bounded by a streetina 
village or city, laid out, platted, and recorded in con-~ 
formity with the statute, takes tothe center of the 
street on which the lot abuts, subject to the public 
easement. The fee of the street is in the abutting 
owner, and the interest of the public therein, which 
the city or village holds in trust for it, is not a fee, but 
a mere easement. Goodall v. Milwaukee, 5 Wis. 32; 
Milwaukee v. Milwaukee & B. R. Co., 7 id. 85; Ford 
v. Chicago & N. W. R. Co., 14 id. 609. In Gardiner v. 
Tisdale, 2 id. 153, and again in Weisbrod v. Chicago & 
N. W. R. Co., 21 id. 602, it was held that the owner of 
the fee of a street might maintain ejectment against a 
permanent incumbrancer or occupier, inconsistent 
with or repugnant to the purpose of the public ease- 
ment. The above rules have never been shaken, and 
are firmly imbedded in the jurisprudence of this 
State. These rules are decisive of this action, for no 
one will contend that an action of ejectment will lie 
to recover a mere right of way. Such an easement is 
incorporeal in its nature (Washb. Ease. 3), and eject- 
ment lies only to recover things corporeal, which may 
be the subjects of seisin, entry, and possession. There 
can be no seisin of an incorporeal hereditament, and it 
cannot be the subject of entry or possession. It “ lieth 
in grant, and not in livery.’’ Sedg. & W. Tr. Title 
Land, §§ 95-98, 146, and cases cited. The plaintiff has 
an ample remedy under its charter. It may summa- 
rily remove obstructions to its streets, and doubtless 
has other remedies, but it cannot maintain ejectment. 
Racine v. Crotsenberg. Opinion by Lyon, J. 

[Decided Nov. 25, 1884.] 

ASSAULT AND BATTERY — EVIDENCE — REPUTED 
WEALTH OF DEFENDANT — INSTRUCTION AS TO 
POSITIVE AND NEGATIVE TESTIMONY.—In an action 
for assault and battery, where punitory damages are 
recoverable, the financial condition of the defendant 
may be shown by evidence of his reputed wealth. 
Stanwood v. Whitmore, 63 Me. 209; Kniffen v. MeCon- 
nell, 30 N. Y. 285; White v. Murtland, 71 Ill. 250-261; 
1 Suth. Dam. 744, 745. See also Johnson vy. Smith, 64 
Me. 553. An instruction that “ positive testimony of 
a small number of witnesses that they saw or heard a 
given thing occur will outweigh the negative testi- 
mony of a greater number of witnesses that they did 
not see or hear it, provided the witnesses are equally 
credible; but in connection with this instruction 
should be considered the relative’ means or opportu- 
nity of the several witnesses to see or hear the occur- 
rence, and it should be carefully kept in mind that it 
only applies when the witnesses are equally credible,” 
held to have been proper where several witnesses tes- 
tified that they saw the defendant spit upon the 
plaintiff, and several witnesses testified either that 
they did not see him spit upon her, or that he did not 
spit upon her. The evidence of the defendant’s wit- 
nesses was essentially negative in its character, and 
the rule laid down by this court in the case of Ralph 
v. Railway Co., 32 Wis. 177-181, is clearly applicable. 
Justice Lyon in that case says: ‘‘The testimony of 
Todd is affirmative. He swears positively to the fact 
that he delivered the rope in the freight-room of the 
depot by direction of Miss Brown. There is but little 
room in this testimony for failure of memory. He 
either did so or he has probably committed perjury. 
The testimony of Miss Brown, although somewhat 
positive in form, is negative in fact. It means but lit- 
tle more than that she has no recollection of the trans- 
action to which Todd testified.’’ So in the case at bar, 
the witnesses of the defendant who state that the de- 
fendant did not spit upon the plaintiff reason very lit- 
tle more than those who testified they did not see 
him spit upon her. This case does not come within 





the rule of Bierbach v. Goodyear Rubber Co., 54 Wis. 
208-213. In that case the instruction which was held 
erroneous was this: ‘Of course if the witnesses are 
equally credible, and they so present themselves to 
the mind of the jury, then the greater number of 
witnesses on one side or the other would be entitled 
to the greater weight.’’ In this case there was no 
question of positive and negative testimony, as in the 
present case. In that case Justice Lyon says of the 
instruction: ‘It makes no distinction between the 
relative weight of positive and uegative testimony, a 
distinction well established in the law (3 Greenl. Ev., 
§ 375; Ralph v. Railway Co., 32 Wis. 177), and it takes 
no account of the possible fact that some of the wit- 
nesses may have had better facilities for knowing the 
facts than others, or remembered them more dis- 
tinctly. In the instruction excepted to in this case, 
both these considerations are presented to the jury. 
We do not consider the instruction in conflict with 
the rule stated in the cases of Urbanek v. Railway Co., 
47 Wis. 59; Hilert v. Railroad Co., 48 id. 606. Draper 
v. Baker. Opinion by Taylor, J. 

[Decided Nov. 25, 1884.] 


NUISANCE—KEEPING STOCK YARD—R. S., §§ 3180, 
3181—ACTION AT LAW — DAMAGE — CONTINUING.—No 
party is liable to another as and for a nuisance simply 
because he keeps a stock-yard, if itis kept in such a 
place and in such a manner as not to contaminate the 
atmosphere to such an extent as to substantially in- 
terfere with the comfort or enjoyment of others, nor 
impair the use of their property In other words, the 
comfort, enjoyment, or use must be materially affected 
or impaired. Pennoyer v. Allen, 56 Wis. 511; 8. C., 
14.N. W. Rep. 609. The same view is supported by 
several cases not there cited. Sturges v. Bridgman, 32 
Moak Eng. Rep. 837; Baltimore & P. R. Co. v. Fifth 
Baptist Church, 108 U. 8. 317; Appeal of Penn. L. Co., 
96 Penn. St. 116; Fish v. Dodge, 47 Am. Dec. 254. It 
is conceded that the action was brought under sec- 
tions 3180 and 3181, Revised Statutes. Such action, by 
a private person, to recover damages for and to abate 
the nuisance is necessarily an action at law. In so far 
as these sections authorized judgment of abatement in 
such action at law by a private party, this court has 
frequently held that they had the effect to abrogate 
the remedy in equity to abate such private nuisance. 
Remington v. Foster, 42 Wis. 608; Cohn v. Wausau 
Boom Co., 47 id. 314;8. C.,2 N. W. Rep. 546; Pen- 
noyer v. Allen, 51 Wis. 360; S. C.,8 N. W. Rep. 268; 
Lohmiller v. Indian Ford W. P. Co., 51 Wis. 688; 
Denner v. Railway Co., 57 id. 221; S. C., 15 N. 
W. Rep. 158. Such abatement under those sections 
was, in the absence of the requisite certificate of the 
court, a legal consequence of the plaintiff's recovery 
in the action at law, and could be had only when the 
plaintiff prevailed. ‘‘ Evidently to obviate that diffi- 
culty, the statute wasamended by chapter 190, Laws 
1882. That amendment restores equitable jurisdiction 
in the particular cases therein named. To bring the 
cases within such jurisdiction the essential facts 
should be affirmatively alleged in the complaint. Here 
itis enough to say that the complaint fails to state 
facts sufficient to bring the case within any of the pro- 
visions for equitable relief in that amendment.” Den- 
ner v. Railway Co., 57 Wis. 221. It follows that this 
action must be treated as one at law and not in equity. 
In such action at law the plaintiff could only recover 
for such damages as accrued before the commence- 
ment of the action. Such damages as might accrue 
after the commencement of the action, and before the 
verdict, could only be recovered in an action subse- 
quently brought. Cobb v. Smith, 38 Wis. 22. This is 
on the ground that every continuance of a nuisance is, 
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in law, anew nuisance. Ramsdale v. Foote, 55 Wis. 
557. Stadler v. Grieben. Opinion by Cassoday, J. 
[Decided Dec. 25, 1884.] 


NEGLIGENCE—CONTRIBUTORY—INFERENCE EITHER 
WAY—QUESTION FOR JURY.—Plaintiff, who was in- 
jured, while sitting upon a stairway leading to a base- 
ment, by a block of ice which fell from the shoulder of 
defendant’s servant, who was carrying it down to 
such basement, and the question of the negligence of 
said servant in carrying theice, was properly submit- 
ted to the jury. The mere fact tl at the plaintiffon a 
hot day left her place of business and sat down upon 
the stairs near by in the shade to rest, does not au- 
thorize us to say as a matter of law that she was guilty 
of contributory negligence. Murray v. McShane, 52 
Md. 217. When facts and circumstances, though un- 
disputed, are ambiguous, and of sucha nature that 
reasonable men, unaffected by bias or prejudice, may 
disagree as to the inference or conclusion to be drawn 
from them, then the case should be submitted to the 
jury. Townley vy. Railway Co., 53 Wis. 633; Hill v. 
Fond du Lac, 56 id. 246; Nelson v. St. Paul, etc., R. 
Co., 19 N. W. Rep. 53; Abbett v. Railway Co., 30 Minn. 
483. Itis to be remembered that the servant of the 
defendants was the active agency, and had full con- 
troland management of the cake of ice in question. 
This being so, and the accident being such as would 
not in the ordinary course of things have happened if 
the servant had been in the exercise of proper care, 
and in the absence of any evidence tending to show 
that apiece of the ice broke off while the cake was be- 
ing carried with ordinary care, we must hold that the 
jury were authorized to infer, from all the facts and 
circumstances disclosed, negligence on the part of the 
servunt of the defendants. Scott v. London, ete., 
Docks Co., 3 Hurl. & C. 596; Kearney v. Railway Co., 
L. R., 6 Q. B. 759; 8S. C., 2 Thomp. Neg. 1220; Mullen 
v. St. John, 57 N. Y. 567; Transportation Co. v. Dow- 
ner, 11 Wall. 129; Murray v. McShane, supra; Rose v. 
Stephens, etc., Transp. Co., 11 Fed. Rep. 458; S. C., 13 
Rep. 421; Cummings v. National Furnace Co., 18 N. W. 
Rep. 744. Insuch caseit is hardly accurate to say 
that negligence is presumed from the mere fact of the 
injury, but rather that it may be inferred from the 
facts and circumstances disclosed, in the absence of 
evidence showing that it occurred without the fault of 
the defendant. In such case the facts and circum- 
stances speak for themselves, and in the absence of 
such explanation or disproof, give rise to the inference 
of negligence. Such a case comes within the principle 
of res ipsa loquitur. Briggs v. Oliver, 4 Hurl. & C. 407; 
Carpue v. London, etc., R. Co., 5Q. B. 751; Cockburn, 
C. J., and Kelly, C. B., in Kearney v. London, ete., R- 
Co., supra. Since a jury may draw any legitimate in- 
ference from the unqualified and unrestricted facts 
and circumstances disclosed in the evidence, it follows 
that they would not be authorized to come to the same 
conclusion if such inference had been wholly removed 
by evidence. The case before us is certainly on the 
border line, and close to the line at that. Kaples v, 
Orth. Opinion by Cassoday, J. 

[Decided Novy. 25, 1884.] 
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CORRESPONDENCE. 
RELIEF OF THE COURT OF APPEALS. 
Editor of the Albany Law Journal: 

Some time ago I was talking with one of the most 
eminent counsellors in the State on the subject of the 
relief of the Court of Appeals. To my question what 
should be done to relieve the court from the pressure 











of so much business, he answered: “The remedy igs 
easy. Let the judges do more work.’ Seeing my sur- 
prise, he explained that he did not consider the judges 
to be lazy, but that they wasted their own time in 
writing long opinions, and allowed counsel to waste 
their time with unnecessarily long arguments. 

A very limited experience of my ownin this court 
inclines me to the belief that there is much truth in 
what the counselior told me. If you go into the court 
almost any day you will possibly find one counsel oc- 
cupying the whole day with his presentation of his 
side of asingle case. More often you will find young 
counsel arguing cases presenting but asingle point, but 
consuming the whole of their two hours in the argu- 
ment of that point, laboring over propositions that 
nobody disputes, and reading long extracts from 
printed opinions that these same judges have them- 
selves written, and are perfectly familiar with. The 
judges listen attentively for about five minutes, or un- 
til they are possessed of the point, and then some yawn, 
or even go to sleep, and the rest look at the clock. All 
suffer in silence, and permit the speaker to run on with. 
out question or interruption. 

It seems to me (with all due deference to so learned 
a court) that ifthe judges would themselves take part 
in the argument, and stop the speaker when they were 
fully possessed of his point, as courts in other juris- 
dictions do, they would save themselves not only time, 
but avast amount of fatigue, for there is nothing so 
wearing as being bored. If the court should provide 
by rule that briefs should be filed a reasonable time be- 
fore the argument, such a’rule would be of great assist- 
ance to the court. 

Then can any one doubt that the judges write too 
long and too many opinions? No one can read any 
volume of the Court of Appeals reports without seeing 
that the judges, instead of declaring what the law is, 
have wasted time and strength in the vain effort to 
harmonize all the cases, to reconcile the irreconcilable 
and to distinguish the undistinguishable. This shows 
a most laudable conscientiousness on the part of the 
judges; and if the calendar were smaller no one could 
complain that they burdened themselves with so much 
not wholly necessary labor, but when, as at present, 
delay amounts to a denial of justice, the judges should 
not attempt to write opinions in so many cases, nor to 
write such long opinions. 

I give you these views of my own for what they are 
worth. 

R. 


Mr. COWEN ON CODIFICATION. 
Editor of the Albany Law Journal: 


Some time ago, I can’t exactly recollect when, I saw 
a newspaper report of a lecture delivered by Mr. David 
Dudley Field before a New York law school, in which 
a civil code was, of course, the chief subject of discus- 
sion. 

If I remember rightly, the main points made by Mr. 
Field were that the Code would greatly reduce the 
number of law reports, and would enable the ordinary 
business man to ascertain the law for himself, without 
the aid of counsel. Upon the first point I suppose you 
agree with Mr. Field, because I notice that the Law 
JOURNAL most generally does agree with Mr. Field in 
whatever he has to say upon this subject. But inas- 
much as one of your numerous and useful occupations 
is to edit law reports, which I have to buy, it is possi- 
ble that we may look at the subject from different 
points of view, and it is fora few remarks from my 
point of view that I ask you to indulge me with a let- 
tle space in your excellent journal. 

Is it true then that a Civil Code will diminish the 
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number of law reports? Patrick Henry is reported to 
have said that we ‘‘have no way of judging of the fu- 
ture but by the past.” A very small portion of the 
law of this State — that relating to practice — has been 
codified, and by no less a person than Mr. David Dud- 
ley Field himself. 

If since the adoption of the Code of Civil Procedure 
there have been fewer law reports upon the subject of 
practice than before, Mr. Field has proved his case. If 
on the contrary such reports have greatly, immensely, 
increased, it is fair to presume that upon this point at 
least Mr. Field may be mistaken. 

What are the facts? Prior to the adoption of the 
Code of 1848 the State law and equity reports were 
contained in about 96 volumes, covering the period 
from 1799 to 1849 or 1850, say fifty years. A few pages 
in these reports were devoted to civil and criminal 
practice. I calculate that if we say that the space as- 
signed to cases of civil practice alone was equal to six 
volumes of the ninety-six, it will be a liberal allow- 
ance. No reports were limited to practice cases alone. 
Many years of legal experience had made the practice 
familiar to bench and bar, and no such reports were 
necessary. But in 1848 the Legislature passed the Code 
of Procedure, in which Mr. David Dudley Field had 
simplified the rules of practice and had made them cer- 
tain, so that an “ordinary business man” could un- 
derstand them without difficulty. The result must be 
extremely gratifying to those who hold with Mr. Field 
that the multiplication of law reports is an evil. 
Within the last thirty-five years, aside fromthe cases 
of practice in the regular reports—at least three times 
as humerous as in the preceding fifty years—and tak- 
ing only the volumes I find in our own library, there 
have been issued 113 volumes of reports relating to 
practice alone as against ninety-six volumes of reports 
upon all subjects prior to 1850. Judging by this in- 
stance, which is certainly a fair test, it does not seem 
to me that Mr. Field’s plan for reducing the number 
of the reports has proved an unmixed success. It has 
taken an average of over three volumes of reports a 
year to judicially establish Mr. Field’s meaning in a 
brief statement of the successive steps for enforcing 
the rights of a party in a court of justice, a very small 
and comparatively unimportant part of the law of this 
State. How many will it take when he has collected 
all the rules govering the numberless relations of an 
advanced and complex civilization sawed off and 
stretched out to fit into his Procrustean bed of a 
Code? 

Nor is it true that the proposed Code, or any Code, 
will render the present reports unnecessary. In all 
cases the courts will first consider what the law was 
before the Code was adopted. They will then consider 
whether or not the Code has change the former rule, 
and if so,in what respect. Every section, sentence 
and line will need judicial construction, and a knowl- 
edge of the law prior to the Code will bean indispensa- 
ble requisite to such construction. Indeed the only 
difference between a legal system without a Code, and 
with one, isthis: Without a Code the judges decide 
what the law is; with a Code the Legislature attempts 
to state what the Jaw is, and the judges decide what 
the Legislature meant—in nine cases out of ten the 
most difficult task of the two. 

If you do not agree with me, look at the decisions 
of the courts construing the “statute of frauds.’’ This 
subject (the invalidity of contracts not attested by 
certain formalities) has always been embodied in a 
Code, and I know of no questions that have been more 
discussed, or upon which courts have more widely dif- 
fered, than upon those arising under this statute. 
‘Every special promise] to answer for; the debt, de- 
fault of miscarriage of another person shall be void 





unless such agreement, or some note or memorandum 
thereof expressing the consideration be in writing.’’ 
Is not the clause above quoted perfectly plain? Would 
Mr. Field’s future expounder of the law, the “ ordi- 
nary business man,’’ hesitate a moment as to its mean- 
ing? A promise to pay the debt of another must bein 
writing, and the writing must name, mention, or set 
forth the consideration for the promise. Could any 
thing beclearer? Yet asa matter of fact no question 
has been more fiercely disputed in the courts of this 
State than the meaning of the words, ‘* expressing the 
consideration.’’ Decision after decision of the Su- 
preme Court and the Court of Appeals diametrically 
opposed to one another appeared from time to time, 
and no lawyer in the State could tell with any cer- 
tainty what they did mean. Finally the Legislature 
cut the Gordian knot by striking the words out of the 
Statute. 

It is hardly possible that Mr. Field has used lan- 
guage in his Civil Code more plain and distinct than 
the language I have quoted, and if the Code shall be 
adopted there will be hundreds and thousands of just 
such conflicts as to its meaning. The evil would not 
be so extensive if a Code were ever allowed to remain 
as settled by the courts. 

But the passage of one Code is always an invitation 
for some one to try his hand at another. In some 
twenty-five years, by the expenditure of vast sums of 
money, and the aid of the judicial decisions in the 113 
volumes to which I have referred, the Field Code of 
practice became a most excellent system. 

Then au inscrutable Providence raised up Mr. M. H, 
Throop, who at once applied himself to the grateful 
task of unsettling the rules of practice, and for the 
last eight years the courts have been engaged in a des- 
perate and generally unsuccessful attempt at finding 
out what Mr. Throop meant. 

In spite of these considerations, Mr. Editor, the 
probability is that sooner or later we shall have a Civil 
Code, and that it will be Mr. Field’s Code. 

The reason is that with a body like our Legislature, 
a single strong-willed, persistent, powerfully con- 
nected man like Mr. Field, who is willing to spend his 
time and money fora particular object, is likely to be 
more influential than all the other members of the bar, 
busy with their own affairs. The ‘‘ malice prepense ” 
with which Mr. Field, at the age of eighty, ‘hangs 
on” to his faculties, apparently for the sole purp®se of 
pushing this Code through the Legislature, is in itself 
a menace to the peace of mind of the lawyers of the 
State. I would not shorten his valuable life, or 
abridge for a single moment his time for repentance 
(a man who has written half a dozen Codes must have 
a great deal to repent of), but why, I ask, if be means 
fairly by the public, does he not show some signs of 
old age? 

Why is it that ‘‘ his eye is not dimmed, nor his natu- 
ral force abated ?”’ 

Why is it that when, according to all the authorities 
the ‘‘grasshopper’”’ ought to be a ‘‘ burden” to him, 
no insect lighter than a policeman’s ‘locust ’’ seems 
able to affect in the least his iron endurance. I cannot 
repress the melancholy thought, Mr. Editor, that long 
years from now, when you and I have “gone over to 
the majority,’ and the cold marble is recounting our 
dubious virtues toan incredulous posterity, Mr. David 
Dudley Field will be cheerfully celebrating his hun- 
dred and twentieth birthday, making speeches before 
countless committees of the Senate and Assembly, and 
misleading the callow youth of the profession by lec- 
turing before all our law schools on the virtues of a 
Civil Code. Against such an adversary the opposing 
lawyers, who are more or less mortal, and subject to 
natural decay, bave little chance of success. 
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I am nota prophet, nor the son of a prophet, but [ 
think I can foretell the result of a Civil Code. Scores 
of years and millions of money will be spent in the 
endeavor to ascertain and fix the rules of law so that 
they shall be as definite and certain as they are now. 
Then some new codifier, with the same laudable desire 
to hand his name down to posterity which actuates 
Mr. Field, will obtain the permission of the Legisla- 
ture to unsettle the settled law, so that it can be set- 
tled over again. And the judicial construction of 
these Codes will be contained,in hundreds of volumes 
of new reports, which you may perhaps edit, and 
which the profession will certainly haveto buy. And 
the ‘‘ordinary business man” wont understand the 
law as well as he does now, and will pay more money 
to be told. And this is what you call “ making the law 
simple and cheap!” 

Yours sorrowfully, 
Esek CowEN. 


ANSWERS TO ‘“‘AN INTERESTING INQUIRY.”’ 
Editor of the Albany Law Journal: 


The correct legal method of computing time for the 
purpose of calculating interest is prescribed by Rev- 
Stat. Pt. 2, ch. 4, tit. 3, $§ 9,10. See also Pt. 1, ch. 19, 
tit. 1, $$ 3, 4. 

PETER E. Fonres. 


Editor of the Albany Law Journal: 


Interest is by the year, and the year is legally ascer- 
tained to be 365 days. 

If *‘Inquirer’s ’’ language is to be taken strictly, his 
“from” and ‘‘to” settle the question, and the com- 
putation on the first note is 144 days; but if the dates 
given are the dates of the notes,and March 19, 1885,their 
due date (the last day of grace), then the day of the 
date is excluded, and the last day of grace is included 
and the computation for the first note is 145 days. 

The division of time into months affects the question 
of what day the note becomes due, but leaves the in- 
terest tobe computed for the number of days the 
money is used. The debtor who undertakes to pay in 
so many months takes notice that some months are 
shorter than others, but he is not obliged to pay in- 
teregt for thirty days of a month which has only 
twenty-eight. 

BUSINEsS. 


PROTECTION AFFORDED BY CONSULS. 
Editor of the Albany Law Journal: 


With your consent I will occupy sufficient space to 
ask what is meant by the frequent statements in the 
newspapers, during the recent difficulty in Central 
America, that American merchants placed their prop- 
erty under the protection of their consul. To the best 
of my knowledge and belief, an American citizen who 
engages in trade in Guatemala, becomes for all civil 
purposes stamped with the character of a citizen of 
Guatemala, and incase of war between Guatemala 
and any other State, his property would be liable to 
seizure. Am I not correct? 

Yours respectfully, B. 

Rocuester, N, Y., Apr. 14, 1885. 


—_—__.___—_——_ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, April 21, 1885: 








Judgment affirmed, with costs—Samuel Tolles, re- 
spondent, v. W. Stanard Wood and others, appellants, 
——Order affirmed, with costs—People ex rel. Mary N, 
Townshend, respondent, v. Artemas S. Cady, appel- 
lant; People ex rel. German-American Loan & Trust 
Co., appellants, v. Samuel Richards, respondent; In 
re Petition of John Kennedy to vacation, etc.——Ap- 
peal dismissed on the ground that the order is not 
final, with costs—In re Sanderson Bros., Steel Com- 
pany; J. J. Parkhurst and another, respondents, v. 
Lucius Gleason and others, appellants. To file new 
undertaking. Ordered that the appellant within ten 
days file and serve a new undertaking on the appeal in 
the form and manner reguired by the Code, and that 
in default thereof the appeal be dismissed—James 
Mahon, Jr., respondent, v. John Noon, appellaut.—— 
To advance cause on calendar. Motion to advance de- 
nied. Motion to intervene granted so as to allow at- 
torneys in the second suit to submit points on the ar- 
gument of this appeal—John G. Smith, appellant, v. 
Thomas Boyd and others, respondents.——To recall 
remittitur for correction; denied, without costs—Ed- 
ward J. Woolsey, appellant, v. John R. Morris and 
another, respondents.—-For reargument. Denied on 
the ground that there was evidence to justify a finding 
of the fact that the first board of audit passed upon 
the merits. Ten dollarscosts in one case—Teunis P. 
Osterhoudt, etc., respondent, v. Thomas Hyland and 
others, appellants; Same v. Cornelius Brackett and 
others; Same v. Owen Trodden and others; Same vy. 
Butler and others; Same v. Murphy and another.— 
For reargument. Denied with costs—In re several ac- 
countings of executors of William Tilden, deceased; 
Ezra Acer, appellant, v. Levi Hotchkiss, respondent; 
Thomas F. Baker and another, appellants, v. Levi 
Hotchkiss, respondent.—To place cause on calendar 
for day certain. Denied on the ground that this is an 
appeal from an order, and can be put on the calendar 
upon any motion day, without costs—In re guardian- 
ship of L. W. Valentine. 


——_—_.@—— 


NOTES. 

The Legal Intelligencer pronounces “the cross-ex- 
amination of Guiteau by John K. Porter, of New 
York, the finest specimen of the art, in print, with 
which we are familiar.”” We concur.—Mr. Edward 
J. Phelps, who has been nominated minister to Great 
Britain by the president of the United States, is known 
to English lawyers as having been in association with 
the late Mr. William A. Beach, counsel against the 
English company in the case of the Emma Mining Co. 
v. Parke, tried in New York in1877. Mr. Beach, who 
died last June, was eminent for his powerful advocacy 
in jury cases, while Mr. Phelps’ powers lie rather in 
equity cases, and he is distinguished for his knowledge 
of law, his subtlety in argument, and the refinement 
of his style of speaking. Mr. Phelps comes of a good 
New England family, and has, socially, a reputation 
for wit, besides other engaging qualities, so that his 
arrival may be looked upon as another importation of 
geniality flavored with sal Transatlanticum which his 
predecessors have made so popular in England.—Lon- 
don Law Journal, 
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CURRENT TOPICS. 


TE call especial attention to Mr. Hayes’ commu- 
nication in another column on the subject of 
imprisonment for debt. Mr. Titus’ bill now pend- 
ing in our State Senate for the abolition of this 
remedy has been passed four times by the Senate in 
former sessions, and has uniformly failed in the lower 
house for want of attention. The bill ought to 
pass. We have more than once urged it, and never 
have heard a voice raised against it. There is no 
reason in morals or justice or policy why a man 
should be incarcerated because another man has 
chosen to trust him for a greater amount than he 
can pay. Especially unjust is the state of the law 
in which the debtor may be perpetually imprisoned, 
as is possible in this State, as Mr. Hayes points out. 
Penal remedies for civil wrongs are unwise. Frauds 
and false pretenses may be punished criminally, but 
criminal remedies should never be used to compel 
the mere collection of debts. This is recognized 
in respect to extradition. We earnestly hope that 
our Legislature will purge our statute book of this 
absurdity and injustice at once. We do not hesi- 
tate to declare our belief that the trusting creditor 
is generally as much to blame as the trusted debtor. 
If the creditor is unwilling or unable to invoke the 
criminal remedy, let him take the consequences of 
his own credulity or carelessness, 


The United States Supreme Court have pro- 
nounced a very important decision in the Virginia 
tax-coupon cases, The decision was against the 
State, and in favor of the bondholders on all mate- 
rial points. The court holds that all the legislation 
of the State which attempts to evade the obligation 
under which it rests to receive the coupons of its 
bonds in payment of State taxes is unconstitutional 
and void, because it impairs the obligation of a 
contract; that the taxpayer, having once made a 
due tender of coupons in payment of his taxes, is 
under no obligation to pay such taxes in money, but 
may rest securely upon his right to have the cou- 
pons received when offered, and that a tax collector 
who attempts thereafter to forcibly collect such 
taxes by levying upon the taxpayer’s property is not 
shielded by the legislation of the State, but makes 
the attempt at his personal peril. The court holds 
furthermore, that a suit brought against a tax col- 
lector for seizure of a taxpayer’s property, after due 
tender of coupons, is not a suit against the State, 
but is a suit against an individual trespasser acting 
without the legal authority of the State. The opin- 
ion was delivered. by Mr. Justice Matthews. The 
chief justice and Justices Bradley, Miller and Gray 
dissented — Justice Bradley delivering the dissent- 
ing opinion. The dissent was on the ground that 


Vou. 31 — No. 18. 





the suit is substantially against the State. Mr. Jus- 
tice Bradley says: ‘‘ The officers have no power but 
what the State gives them. They act for and on 
behalf of the State, and in no other way. To sue 
them therefore because they will not receive the 
coupons in payment, is virtually to sue the State. 
The sole object is to coerce the State. To say other- 
wise is to talk only for effect, without regard to the 
truth of things. * * * Itis said that the gov- 
ernment does not represent the State when it does 
an unconstitutional act or passes an unconstitutional 
law. While this may be averred when the govern- 
ment of a State attempts to force the State from its 
constitutional relations with the United States, and 
to produce a disruption of the fundamental bonds 
of the national compact, and while in such a case it 
may be admissible to say that the government of 
the State has exercised a usurped authority, this 
mode of speech is not admissible in ordinary cases 
of legislation and public administration. It also 
tends to sedition by inculcating the doctrine that 
the government may be treated and resisted as a 
usurpation whenever the citizen, in the exercise of 
his private judgment, deems its acts to be unconsti- 
tutional. But then it will be asked, has the citizen 
n redress against the unconstitutional acts or laws 
of a State? Certainly he has. Whenever his life, 
liberty or property is threatened, assailed or invaded 
by unconstitutional acts, or by an attempt to exe- 
ente unconstitutional laws, he may defend himself in 
every proper way — by habeas corpus, by defense to 
prosecutions, by actions brought on his behalf, by in- 
junction and by mandamus, * * * But all these 
means of protection and redress against unconsti- 
tutional operation and exaction are a very different 
thing from the right to coerce a State into the ful- 
fillment of its contracts. The one is an indefeasible 
right, a right which cannot be taken away; the 
other is never a right, but may or may not be con- 
ceded by the State, and if conceded, may be con- 
ceded on such terms as the State chooses to impose. 
* * + This is the first time, we believe, since the 
Eleventh amendment was adopted, that any State 
has been coerced by judicial proceedings, at the 
suit of individuals, in the Federal courts. That 
this is such a case seems one of the plainest propo- 
sitions that can be uttered. * * * We have not 
thought it necessary or proper to make any remarks 
on the moral aspects of the case.” We must say 
that it seems to us that the majority stand upon 
rather technical reasoning in holding that the suit 
is not against the State. We are glad as citizens to 
see a State held to its contracts, but as lawyers we 
find difficulty in construing this suit to be other 
than one against the State. At all events, this dis- 
sent is a very formidable one —it is an instance 
where the tail seems almost strong enough to wag 
the dog. 


The late Earl Cairns, who died on the 2d ultimo, 
was twice lord chancellor, a Tory in politics, an 
Irishman by birth, a lawyer of strong and grave tal- 
ents, but not of brilliancy. Lord Coleridge said 
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of him, in the House of Lords: ‘‘ Lord Cairns had 
a mind powerful enough to throw light and order 
into the most intricate and complicated facts, while 
he could unweave the subtlest web of argument; 
and yet he never wasted time or words, but grasped 
more firmly than most men the subjects with which 
he had to deal.” His lordship also gave the follow- 
ing reminiscences, some of which will be peculiarly 
interesting to Americans: ‘‘It chanced from cir- 
cumstances with which I need not trouble your lord- 
ships, that when I was chief justice of the Common 
Pleas Lord Cairns often consulted me as to judicial 
appointments which he had to fill, and which had 
been usually filled by members of the common law 
bar, with whom inthe nature of things he could 
not have had much acquaintance. I do not suggest 
that he always took my advice. Lord Cairns was 
too great a man, he had too independent a mind, 
not to rely in the last resort upon his own judg- 
ment. He used the judgment of other men as ma- 
terials to form his own. But this I may say, as 
those who knew him best must know, that he was 
always guided by the severest integrity, and always 
animated by a single-minded desire to do his duty 
as he understood it. It might be said that by 
those on both sides who disposed of judicial ap- 
pointments, politics have for many years been dis- 
regarded, but any one acquainted with public af- 
fairs must know that it is not an easy thing to re- 
sist the importunities of men who perhaps from the 
nature of the case are not aware of the great pub- 
lic mischief that is done by incompetent persons 
acting in a judicial position. I may venture to say 
that Lord Cairns paid marked disregard to the im- 
portunity of such men, and would not appoint any 
one whom he did not believe to be fully compe- 
tent. In one case I suggested to him to fill a judi- 
cial position one whose competence no one who 
knew him would venture to deny, and he declined 
to appoint him. I may speak of the case now with- 
out risk of doing any harm. I suggested that the 
late Mr. Benjamin should be appointed to the bench 
—aman whom I was anxious to have seen among 
the judges of England, and who to my knowledge 
would have felt himself honored by being placed 
among them. But Lord Cairns refused to consider 
his claims, and he refused on grounds which I can- 
not help admitting were at the time urgent and 
forcible, and would by most men be held to be con- 
clusive. I am sure that in not appointing that emi- 
nent person Lord Cairns acted against his own 
wishes, and on the purest and most patriotic mo- 
tives. There is one other matter to which I will 
allude. I have seen it stated — where in other re- 
spects ample justice was done him—that Lord 
Cairns was cold and ungenial in manner, and that 
he had very little or no sense of humor. That was 
not my experience. I do not pretend to the honor 
of his intimacy, but I can say from what I knew of 
him, that I always found him most cheerful and 
amusing, and there were few men who had a keener 
sense of humor. His literary and classical acquire- 
ments I often had occasion to admire, as also the 





extent and accuracy of his reading, and the correct- 
ness of his literary judgment. Lord Cairns, I dare 
say, was a man who did not readily give his heart. 
He certainly seemed of a somewhat reserved man- 
ner, but when he gave his heart at all he gave it 
thoroughly. Twice it has come under my own ob- 
servation that he had aserious difference with a 
man inferior to himself in every respect, and on 
both those occasions it was Lord Cairns who first 
came forward with a frank admission of mistake, 
and with an earnest desire to continue the friend- 
ship, which was not only touching and honorable, 
but which showed that he was as good and as gen- 
erous as he was great and commanding. As long 
as I live I shall be proud to think that I could call 
my friend the great man we have lost.” 


We acknowledge the courtesy of Mr. Albert 
Matthews in sending us two pamphlets against codi- 
fication —‘‘ The Civil Code in California,” by John 
Norton Pomeroy, and ‘* The Definitions of Obliga- 
tion, Property and Contract, in the Proposed Civil 
Code,” by J. Bleecker Miller. No man 1s more 
open to conviction on this subject than ourself, but 
we would ‘‘like to see the man ” who can convince 
us that we are wrong. 


EE 


NOTES OF CASES. 

N Belo v. Wren, Supreme Court of Texas, January, 
1885, 19 Rep. 510, it was held that the pro- 
ceedings of a legislative committee, empowered to 
collect and perpetuate evidence of a criminative 
character, which are merely preliminary, and con- 
ducted ex parte and in secret, are not privileged. 
The court said: “The public are not regarded as 
having such an interest in proceedings embodying 
defamatory matter as will outweigh the necessity 
for protecting the character of individuals, unless 
they are proceedings of a legislative or judicial 
character. Cooley Const. Lim. 558; Townshend 
Sland. and Libel, 411; Sanford v. Bennett, 24 N. Y. 
20. This rule includes within itself proceedings of 
a quasi judicial character, 7. e., before a body hav- 
ing the power to hear and determine matters sub- 
mitted to its jurisdiction by the voluntary consent 
of its members. Cooley Const. Lim, 448, and note. 
It is only on account of this judicial character that 
its proceedings are protected, and to give it such a 
character it must have authority not only to hear, 
but to decide the matters coming before it, or to 
redress grievances of which it takes cognizance. 
Barrows v. Bell, 7 Gray, 301. But to be privileged 
the proceeding must have been not only judicial 
or legislative, but it must not have been prelim- 
nary, ex parte, and secretly conducted. Flood 
Libel, 244; Townshend Sland. and Libel, § 2381; 
McCabe v. Cauldwell, 18 Abb. Pr. 377; McBee v. 
Fulton, 47 Md. 403; 8S. C., 28 Am. Rep. 465. 
There may be cases where a preliminary or ex parle 
proceeding would be privileged, but as to this wé 
do not decide; but when to these two conditions i 
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added the fact that the proceeding is conducted in 
secret, we know of no privilege in the law of libel 
that will protect the publication. Zz parte pro- 
ceedings have been held privileged where there 
was aright in the accused to appear and defend 
himself. If privileged, where this was not the case, 
it was on the ground that they were open and 
might be attended by the public, and that their 
publication was therefore only an enlargement of 
the area to which a knowledge of the proceedings 
would otherwise extend. But if merely prelimi- 
nary, and at the same time ex parte and secret, no 
policy of the law can be subserved by their publi- 
cation, which is not overborne by the damage 
which may result to the reputation of individuals. 
The accused may escape by reason of having pub- 
licity given to the preliminary proceedings upon 
which his prosecution is to be based. A person 
may have his case prejudged, and himself so far 
found guilty in public opinion as to deprive him of 
a future, fair and impartial trial, without any op- 
portunity of defending himself in the preliminary 
proceedings; or he may have his character traduced 
without the slightest intimation that it will be the 
subject of investigation or discussion. It is true 
that the same thing may happen in a public trial, 
but what occurs there is open to the world, and 
what the public are entitled to witness may in 
many instances be disclosed to it through other 
channels. Even this however is not a universal rule, 
as there are cases where the defamatory matter may 
be spoken in privileged places when its publication 
at other places would constitute libel. Cooley 
Const. Lim. 457 et seq; Townshend Sland. and 
Libel, § 219, and notes. This is always the case 
where the proceeding in which it is uttered is of a 
secret character. Flood Libel, 193, 194. We think 
that the privilege of publishing defamatory matter 
is confined strictly to proceedings of a judicial or 
quasi judicial or legislative nature, and if prelimi- 
nary and ez parte, they must at least be openly con- 
ducted, and subject to the inspection of the public. 
This is as far as it is necessary for us to go in this 
case now in consideration. The joint committee 
appointed by the Legislature of Texas, before whom 
the defamatory words published by the appellant 
were spoken, was not a body possessing judicial or 
quasi judicial powers. It determined nothing; ex- 
ercised its judgment upon no question requiring 
judicial action; did not even procure evidence 
which could be recognized in a court of justice for 
any purpose whatever. It simply obtained the state- 
ments of witnesses under oath, to be used not ina 
court of justice, but as a guide to attorneys repre- 
senting the State in bringing offenders against her 
criminal laws to justiee. Nor can its proceedings, 
in strictness, be termed legislative. The commit- 
tee was appointed by the Legislature, and was com- 
posed of members of that body, but it was to do 
nothing in aid of legislation—it was not even to 
report any thing for legislative action. The duties 
required of it, and the powers granted it, could as 





well have been discharged and exercised by persons 
not connected in any manner with the Legislature. 
The result of its labors was never one necessarily 
to come to the knowledge of that body, nor to 
form part of its records in any manner whatever.” 


In Osten v. Morris, Pennsylvania Common Pleas, 
April 17, 1885, 42 Leg. Int. 171, it was held that 
the maker and seller of a machine, chargeable with 
negligence in its construction, is not liable toa 
third person for an injury sustained in consequence 
thereof while it is being operated by the pur- 
chaser. The court said: ‘‘ Where there is negli- 
gence in a maker of a machine, he is not liable to a 
third person for an injury received whilst the ma- 
chine is being operated bya purchaser. The causal 
connection is broken. Whart. Neg., § 438. Upon 
the argument a number of cases were cited in sup- 
port of this principle. We will refer to three of 
them. Collis v. Selden, L. R., 3 C. P. 495, was 
where a man who negligently hung a chandelier in 
a public house was held not to he liable to a 
stranger upon whom it fell. Justice Byles says: 
‘This declaration charges negligence, carelessness 
and improper conduct. Negligence alone will not 
do, unless some breach of duty is shown.’ In Losee 
v. Clute, 51 N. Y. 494; 8. C., 10 Am. Rep. 688, 
the defendant sold to a corporation a steam boiler 
negligently made; it exploded and injured the prop- 
erty of the plaintiff, for which he brought suit. It 
was held that there was no right of action, on the 
ground that ‘they owed him (plaintiff) no duty 
whatever at the time of the explosion, either grow- 
ing out of the contract or imposed by law.’ Spen- 
cer v. Campbell, 9 W. & §. 34, was an action 
against the owner and operator of a steam boiler to 
recover for injuries caused by its explosion. The 
plaintiff offered in evidence the deposition of its 
maker, which was objected to by the defendant on 
the ground that the contract for the boiler was 
made with him, and it was furnished by him, and 
that he, the maker, would therefore be liable to an 
action by the plaintiff Campbell. The evidence 
was admitted under exception. Judge Gibson thus 
disposes of this exception: ‘It is just as clear that 
the plaintiff in this suit could not maintain an ac 
tion against either Boyle, the deponent, or Meix- 
sell, his quondam partner, with neither of whom 
did he stand on any relation of privity. Boyle 
therefore was disinterested.’ In opposition to this 
principle there have been cited the cases of Godley 
v. Hagerty, 8 Harris, 387; Godley v. Carson, 2 Casey, 
111; Elkins v. McKean, 29*P. F. Smith, 498; and 
Deitel v. Hartford Boiler Ins. Co. C. P. No. 8, not 
reported. The first two cases arose upon the same 
state of facts. The fall of a warehouse in the oc- 
cupation of a tenant, and in Hagerty’s case an in- 
jury to the person, and in Carson’s an injury to 
property. The law of these cases was severely 
criticised by Judge Black in a dissenting opinion 
in Godley v. Carson, 2 Phil. 138. The court in the 
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first case, and a majority in the second, held the 
landlord liable for injuries occasioned by its fall 
whilst in the possession of a tenant, and heavily 
overloaded whilst out of his control. In Carson v. 
Godley, 2 Casey, 121, Judge Woodward says: ‘We 
go not one inch beyond the case before us. We 
say not that he would be liable if he had sold the 
building and parted with all control of it.’ With 
such a disclaimer the case is not of much value to 
this plaintiff. Zikins v. McKean was reversed upon 
the ground, inter alia, that there was not sufficient 
evidence to justify ‘the submission of the fact of a 
willful sale by the defendants of such an explosive 
and unfit oil for burning purposes, with such a will- 
ful and malicious knowledge.’ The defendants 
marked their oil as able to stand a fire test of 110 
degrees. Does this not authorize a sub-vendor to 
so warrant it on behalf of the maker, and if so, is 
there not a contractual relation between the maker 
and the last vendee? From the following quota- 
tion it seems that Chief Justice Agnew had this in 
his mind: ‘The maxim, qui facit per alium, facit 
per se, applies when the article is thrown into the 
current of trade on the faith of the affirmation of 
its manufucturer that itisa fit oil * * * and 
can be safely used, * * * they cannot * * * 
determine how much of the responsibility is due to 
others.’ But be this as it may, willfulness and mal- 
ice were the grounds upon which the Supreme 
Court said the action might be sustained, notwith- 
standing the several hands through which the oil 
had passed.” See Loop v. Litchfield, 42 N. Y. 351; 
8. C., 1 Am, Rep, 543. 


———_.—__ 


RULES AS TO THE PRIVILEGES OF WIT- 
NESSES. 
VI. 

Rute. The objection, within the foregoing rules, is 
personal to the witness, and cannot be availed of by an- 
other (1) (a), nor can another than the witness complain 
that his privilege has been improperly denied (2) (b). 
But otherwise where it has been improperly allowed (c). 


ILLUSTRATIONS. 
(A) 

1. An application is made that A. shall answer 
certain interrogatories. B., as attorney for A., re- 
plies that he believes the questions will criminate 
A. This is no answer to the application (3), 

2. A. is indicted for stealing. W., a witness, is 
asked by A. if he was not the thief. The pub- 
lic prosecutor objects that the answer may crimi- 
nate W, The objection of the public prosecutor is 
not relevant (4). 





(1) State v. Wentworth, 65 Me. 234 (1875); State v. Foster, 23 
N. H. 354 (1851); Janvren v. Scammon, 29 id. 290 290 (1854); South- 
ard v. Rexford, 6 Cow. 258 (1826); Newcomb v State, 37 Miss. 
383 (1859); East v. Chapman, 1 _ . & Malk. 47 (1827); 
Thomas v. Newton, id. 48, note (1827 

ae OSL 8. Foster, 23.N. H. 354 (1851); Macarthy v. Bond, 9 


v. London Dock Co., 10 Ex. 698 


Osbo: 
“ Ward % Vv. People, 6 Hill, 144 (1843); A Ay v. Shaw, 4 Cush. 
504 (1849) 





8. W. being on trial for a crime, A. is called as a 
witness. A question is put to A., to which W. ob- 
jects to A.’s answering, on the ground that it may 
criminate A. The objection of W. is not rele- 
vant (5). 

In case 2 (6) it was said: “The only question 
raised upon this bill of exceptions is whether the 
defendant had aright to interpose the objection, 
and require the judge to state the rule of law on 
the subject, independent of any objection taken by 
the witness himself. Upon this point the law is 
very well settled that the privilege of declining to 
answer questions propounded to a witness, on the 
ground that the answer will have a tendency to ex- 
pose him to personal liability or to punishment on 
any criminal charge, is the privilege of the witness, 
and not of the party against whom he is called to 
testify.” 

In case 3 it was said: ‘‘The witness could not be 
required to deliver inculpatory evidence, and it 
would present a very different question from that 
before us if her admissions made under these cir- 
cumstances were resisted in a trial against herself. 
But if she chose to testify against the defendant 
he cannot object, because the evidence criminates 
herself. It was a privilege personal to herself 
to testify or not. If she waived it, the prisoner 
connot interpose it to shield himself from the dam- 
aging effect of her testimony.” 

A counsel has no right to argue the witness’ objec- 
tion. In King v. Adly (7), a witness for the prose- 
cution, having objected to answering a question, 
because it might subject him to a prosecution, the 
attorney-general, who appeared for the defendant, 
rose to support the objection. Lord Tenterden, 
C. J., who presided, refused to allow this, but the 
counsel for the prosecution having argued that the 
witness was compellable to answer, he allows the 
attorney-general to reply. But further on in the 
trial the chief justice said: ‘‘I think I am wrong 
in having allowed the attorney-general to argue the 
point at all. It struck me at the time that having 
heard argument on one side I ought to hear it on 
the other also. But the privilege is that of the 
counsel, not of the party, and I think therefore 
that counsel have no right to interfere for the pur- 
pose of excluding an examination, to which, as 
against their client, there is no objection.” 


(B.) 

1. In an action by A. against B., a witness called 
by A. is compelled (improperly) by the court to an- 
swer a criminating question. A. cannot avail him- 
self of this as a ground of error in the admission 
of evidence (8). 

In case 1 it was said: ‘‘The privilege belongs 
exclusively to the witness, who may take advant- 
age of it or not, at his pleasure. The party to the 
suit cannot object. He has no right to insist upon 

(5) White v. State, 52 Miss. 225 (1876). 

(6) Com. v. ~¥") ante. 
(7) 1M. & Rob. 94 (1831) 
(8) Cloyes v. Tha; er, 3 “Hill, 564 (1842); Clark v. Reese, 35 


Cal. 89 (1868); see Com. v. Kimball, S — 366 (1837); po 
cized in Com. v, Shaw, 4 Cush, 594 (184 
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the privilege, and require the court to exclude the 
evidence on that ground. The witness may waive 
it, and testify in spite of any objection coming 
from the party or his counsel. If ordered to tes- 
tify in a case where he is privileged, it is a matter 
exclusively between the court and the witness. 
The latter may stand out and be committed for 
contempt, or he may submit; but the party has no 
right to interfere or to complain of the law.” 


(C.) 

1. In an action by C. against D., a witness called 
by C. is permitted by the court to refuse an answer 
to a question put by D., on the ground that it isa 
criminating question. The decision is improper, 
for it is not a criminating question. D. may make 
this a ground for error in the rejection of testi- 
mony (9). 

In case 1 the court said that this differed from 
Illustration B, as the party had been improperly 
deprived of testimony to which he was entitled. 

It has been held in England that when a witness 
refuses to answer, and without his evidence the 
prosecution must fail, and the judge commits him 
for contempt, he will, to prevent a failure of jus- 
tice, discharge the jury (10). 


Route. Where a witness testifies voluntarily to one 
circumstance in a criminating transaction he must an- 
swer all inquiries concerning the same transaction (a), 
but not as to other and unconnected criminating mat- 
ters (11) (b). 

(A.) 

1, A witness, without objecting, testifies that he 
has been convicted of the forgery of the bill to 
which the inquiry relates. He is then asked, ‘‘ who 
passed the bill,” but refuses to answer. His re- 
fusal cannot be sustained (12). 

2. A., aman, is asked if he knows of B., a fe- 





(9) Cloyes v, Thayer, 3 Hill, 564 (1842); Clark v. Reese, 35 


Cal. 89 (1868); Close v. Olney, 1 Denio, 320 (1845). 

(10) R. v. Charlesworth, 2 F. & F. 327 (1860). 

(ll) “If a witness purposely states a part/ of a transaction, 
such as will make for him or the party calling him, even 
though but slightly, he should not be protected, but where it 
is apparent that he intends to disclose nothing that may re- 
quire his going further, and what he does disclose may well 
enough stand without affecting the point at issue, and more- 
over is drawn out by  mypeenny 4 where the full effect of the an- 
swers cannot readily be seen by him, his privilege should not 
thereby be taken from him. If it isit can be worth but little, 
for very few witnesses, without the fullest instruction, could, 

nthe spur of the occasion, readily apprehend the effect 
of their answers to many questions the shrewd counsel might 
put, while the counsel themselves might be well aware that 
the answers would lead directly to the point desired.” Co- 
burn v. Odell, 30 N. H. 546 (1855); Pleasant v. State, 15 Ark. 
624 (1855); People v. Lobman, 2 Barb. 216 (1848); Dixon v. 
Vale,1C. & P. 278; East v. Chapman, 2id. 570; Chamberlain 
v. Wilson, 12 Vt. 491 (1840); Brown v. Brown,5 Mass. 320 (1809); 
are v. Mayo, 119 Mass. 290 (1876); East v. Chapman, 1 Mood. 
& Malk. 47 (1827). It seems to be the rule now in England that 
the witness is entitled to claim the privilege at any stage of 
the inquiry, and it makes no difference that he has already 
answered the inquiry in part. R.v. Garbett, 2 C. & P.474 (1847); 
Paxton v. Douglass, 18 Vesey, 239 — contrary tothe American 
Tule, as stated above. It has been ruled in Massachusetts 
that a judge is not required to instruct a witness that if he 
wishes to avail himself of his privilege he must raise the ob- 
jection before answering any thing. Com. v. Howe, 13 Gray, 
26 (1859). But in the same State it was subsequently held 
that when it cqpects to the judge that the witness did not un- 
derstand that if he answers upon any subject having any ten- 
dency to criminate him he must answer every thing about it, 
the judge may allow him to claim his privilege afterward, 
and strike out his previous testimony. Mayo v. Mayo, 119 
Mass. 290 (1876). 

(12) Com. v. Price, 10 Gray, 472 (1858). 





male, having had sexual intercourse with any one 
during a certain time. A. answers that he does. 
A. cannot afterward refuse the name of the person 
with whom such intercourse was had (18). 

8. K. was indicted for body-snatching. M. be- 
ing called, testifies that he knows K. to be innocent. 
M. cannot refuse to answer why he knows it, even 
though it may criminate him (14). 

4. In a prosecution for selling spirituous liquors 
without a license, F., the defendant’s clerk, testi- 
fies that he had sold rum at the store, but never 
brandy. He is then asked whether he did not, on 
a certain day, sell T. some brandy. He refused to 
answer for fear of criminating himself. His re- 
fusal cannot be sustained (15). 

5. In an action for divorce from a wife, a witness 
testifies that he knows that the wife has committed 
adultery. He must go on and tell with whom, even 
though it may be himself (16). 

In case 1 it was said: ‘* He must have been fully 
aware of his privilege from the beginning, and 
should have claimed it earlier in order to have se- 
cured it. If a witness consents to testify at all, so 
as to criminate himself as well as the defendant in 
the matter on trial, he must answer all questions 
legally put to him concerning that matter. He 
cannot be allowed to state such facts only as he 
pleases to state, and withhold other facts. If he 
could be allowed so to do injustice might be done 
to the defendant, either by ‘the keeping back of tes- 
timony which would tend directly to his acquittal, 
or which would so discredit the witness as to in- 
duce the jury wholly to disregard his previous 
testimony. 

In case 2 A. might have refused to answer the 
first question, because he might be the man himself, 
and the answer was a link in the chain. But hav- 
ing furnished that link, he could not refuse to fur- 
nish more. ‘‘Can the witness,” said Oakey, J., 
‘proceed to state material facts bearing upon the 
case, and favorable to one party, and when cross- 
examined by the opposite party in reference to the 
same subject, decline answering by reason of his 
privilege not to criminate himself? * * * It 
would seem quite reasonable to go somewhat fur- 
ther than the present case requires, and adopt the 
broad principle that the witness must claim his 
privilege in the outset, when the testimony he is 
about to give will, if he answers fully all that ap- 
pertains to it, expose him to a criminal charge, and 
if he does not he waives it altogether.” 

In case 3 it was said: “The witness is not to be 
compelled to answer any question if the answer will 
tend to expose him to acriminal charge. But if 
he state a particular fact in favor of the respondent, 
he wili be bound on his cross-examination to state 
all the circumstances relating to that fact, although 
in so doing he may expose himself to a criminal 
charge. We shall not compel the witness to state that 

(13) Foster v. Pierce, 11 Cush. 437 (1853). 

(14) State v. K.,4.N. H. 562 (1829). 

(15) State v. Foster, 23 N. H. 353 (1851). 


(16) Brown v. Brown, 5 Mass. 320 (1809); Southard v. Rex- 
ford, 6 Cow. 258 (1826). ; 
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he knows the respondent to be innocent if a full ac- 
count of his knowledge on that subject will tend to 
furnish evidence against himself. But if he chooses 
to testify that fact, we shall permit the attorney-gen- 
eral to inquire how the witness knows that fact, and 
compel him to answer the question. It is clearly. 
inadmissible to permit a witness to give a partial 
account of his knowledge of a transaction, sup- 
pressing all the circumstances, whether the evi- 
dence is to be used in favor of or against the State.” 

In case 4 it was said: “ Where a witness dis- 
closes a part of a transactionin which he was crimi- 
nally concerned, without claiming his privilege, he 
is then bound to go forward and state the whole. 
Especially ought this to be so where the facts dis- 
closed are in favor of the party calling him. In 
this case the witness had testified to facts tending 
to show that the testimony of the government’s 
witness was untrue. He also testified that he had 
sold rum for the respondent at the store, but did 
not recollect ever to have sold brandy. But when 
the question was put to him directly, if he did not 
himself that afternoon, after his brother had gone 
away, sell Jefferson any brandy, he then for the 
first time claimed his privilege. This he could not 
do, having told a part of the truth, he should dis- 
close the whole.” 

(B.) 


1. A witness has testified, without objecting, 
that she has had criminal connection with A. She 
is not afterward obliged to answer whether or not 
she has had criminal connection with B. (17) 

2. A. testifies that he is destitute of property. 
He then admits that he had considerable money 
several years previous. Being thereupon asked 
what has become of it, he declines to answer, as it 
may criminate him. His refusal at this stage is 
proper (18). 

In case 1 it was said: “The rule that a witness 
is not obliged to criminate himself is well estab- 
lished. It is contended however that if the witness 
waives that privilege when testifying to one fact in 
the cause, he cannot claim it while testifying to 
any other fact material to the issue. If he consents 
to testify to one matter tending to criminate him- 
self, he must testify fully in all respects relative to 
that matter, so far as material to the issue. If he 
waives the privilege, he does so fully in relation to 
that act. But he does not thereby waive his priv- 
ilege of refusing to reveal other unlawful acts 
wholly unconnected with the act of which he has 
spoken, even though they may be material to the 
issue. His consent to speak of one criminal act 
cannot deprive him of that protection which the 
law affords him, so far as respects other criminal 
acts not connected with it. Thus the prosecutrix 
was not obliged to answer whether she had an il- 
licit connection with another man.” 

In case 2 it was said: “There are instances in 
which a witness cannot be heard to relate a part of 

(17) Low v. Mitchell, 18 Me. 373 (1841); Tillson v. Bowley, 8 


id. 163 (1831). 
(18) Amherst v. Hallis, 9 N. H. 108 (1837). 








a transaction, and refuse to disclose the rest on the 
ground that he is thus privileged. But this does 
not seem to be a case of that character. The wit- 
ness was called to prove the fact of his poverty, and 
to this he speaks fully. He is then inquired of 
whether he had not property to a considerable 
amount in some previous years, and admits that he 
had. Then comes the inquiry how he had disposed 
of that property; and this, although not entirely 
independent of the facts he has testified to, is so 
far distinct that we think he was authorized to 
stop there, and claim his privilege, notwithstand- 
ing he had given some testimony on the subject. 
In fact that seems to be the proper place in which 
to make the claim, When asked in the first place 
if he was destitute of property, there is no obvious 
propriety in his alleging that he could not disclose 
that without subjecting himself to a prosecution. 
If he had gone on to speak in part of the disposi- 
tion that had been made of his property, it might 
have presented a different case.” 
Joun D. Lawson. 


>. 


SENATOR TITUS’ NON-IMPRISONMENT BILL, 

'YHE question of the abolishment of imprisonment 

asa means of enforcing judgments in civil ac- 
tions, has for several years been before the Legisla- 
ture of this State; and as it is probable that it will be 
disposed of in some manner at the present session, it 
seems desirable to call attention tothe generally de- 
fective condition of the existing law of arrest and im- 
prisonment, as worked out by judicial interpretation 
of the statutes relating thereto, and of its impolicy 
and inhumanity as a system of coercive or retributive 
justice. 

The subject of arrest is one of great importance, in- 
volving as it does the liberty of the citizen, which ina 
free government is the vital principle of the Constitu- 
tion. The Senate, sensibly impressed with the gravity 
of the question, has for four successive years (includ- 
ing the present) passed at an early day the bill intro- 
duced by Senator Titus, abolishing imprisonment on 
final judgment, except in cases of contempts of court 
and actions for working women’s wages. Definite 
legislation on the subject has been defeated heretofore 
however by the dilatory action of the successive judici- 
ary committees of the House, in reporting the Senate 
bill when referred to them. 

The charges to be made against the existing law of 
imprisonment on final judgment in civil actions, are: 

First, That it fails in many cases to accomplish the 
object for which it was created. 

Second, That in its present condition it is grossly in- 
consistent and unjust. 

Third, That it is unsound in prirciple, and permits 
a man to be deprived of his liberty without a trial by 
jury. 

Fourth, That it is impolitic and inhumane. 

Fifth, That it is unsound on economic grounds. 

Sixth, That it issubject to great abuse, and is an in- 
strument of oppression in the hands of a merciless 
creditor. 

Seventh, That it is unnecessary, as there are abund- 
ant and sufficient remedies in the law, for the collec- 
tion of judgments without it. 

It has been decided by the highest court of this 
State, in construing the statutes for the discharge of 
insolvent debtors, that a judgment debtor imprisoned 
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on execution, who has disposed of his own property 
with intent to defraud the creditor at whose suit he is 
imprisoned, is not entitled to his discharge, but may be 
imprisoned perpetually. Matter of Brady, 69N. Y.2i8; 
below 8 Hun, 437; Coffinv. Gowlay, 20 id. 308; Matter 
of Watson, 2 E. D. Smith; Matter of Fowler, 8 Daly, 
548 


In the Matter of Brady the Court of Appeals said: 
“That this construction of the statute may lead in 
some cases to unlimited imprisonment is possible, but 
we have nothing to do but to construe the law and en- 
force it as it is; we have no power to abrogate it or 
soften its hard features.”’ 

And this although the fraudulent disposition was 
made before suit was commenced, and although the 
debtor shows satisfactorily that he has no property at 
the time he applies for his discharge, but has lost it 
through misfortune. 8 Daly, 548. So that even now- 
in the language of Judge Savage “He 
may be imprisoned not because he will not pay, but 
because he cannot.” 

How then does such a law accomplish its object in 
practice in such a case if it is admitted to be coercive 
in its intention ? 

But those who seek to uphold the law say: ‘‘The 
law is also intended to punish fraudulent debtors.” 
“Men who commit frauds should be punished.’”’ Even 
so! But should a man be doomed to perpetual impris- 
onment for such an offense ? 

Besides it is not the office of the civil law to punish 
crimes; the criminal law takes cognizance of them, its 
penalties are adjusted with reference to the turpitude 
displayed in the offense, and its mode of procedure 
is better calculated to secure a proper administration 
of retributive justice and to protect the liberties of the 
citizen. 

In strange contrast to the severity of the! rule Jn re 
Brady, and illustrating the inconsistency and injustice 
of this branch of the law, is the doctrine of Sydam v. 
Belknap, 20 Hun, 87, where the petitioner was ar- 
rested in an action for converting moneys and securi- 
ties belonging to plaintiff, while he was acting in a 
fiduciary capacity. The petitioner was duly exam- 
ined under proceedings for his discharge, and his tes- 
timony showed that after accepting the trust reposed 
in him he fraudulently and in violation of said trust 
used the money and property of the plaintiff for his 
own personal use. It was held that the petitioner was 
entitled to his discharge, on the groynd that the evi- 
dence did not show that he had disposed of or made 
over any of “‘his own”’ property with intent to de- 
fraud creditors. The General Term distinguished the 
case from /n re Brady, by saying that in the latter de- 
fendant was charged with disposing of his own prop- 
erty, and could be imprisoned perpetually, while in the 
present case defendant had disposed of the property of 
another and could accordingly be discharged under the 
statute. 

Judicial interpretation has worked out the condem- 
nation of these statutes, forit has made them declare 
that it is an unpardonable offense in some cases for a 
man to dispose of his own property; while if under the 
same circumstances he disposes of the property of 
another, which he holds in the sacred character of a 
trust, he may go free. So much for the consistency and 
justice of the law. 

It might be urged as a grave objection to the exist- 
ing law that it permits a man to be deprived of his 
liberty without a trial by jury, where the natural term 
of his life may be at stake. 

Where the facts upon which a defendant is arrested 
are extrinsic of the cause of action he is tried upon af- 
fidavits. 1 Abb. Pr. (N. 8S.) 419. 

Another serious objection to the existing law is that 
acreditor residing in a community where imprison- 





ment for debt does not prevail may come into this jur- 
isdiction and enforce his judgment by our harsh reme- 
dies, when he could not resort to them at home, and 
thus it gives to the judgment of the foreign Statea 
greater force than it was intended to have by the tri- 
bunal which rendered it, for the judgment there, when 
read in connection with the statutes of that State, 
would be a qualified judgment in this sense, and would 
say in effect: ‘A. has judgment against B. for $1,000, 
but which is not enforceable by execution against the 
person of B.”’ To give it a contrary effect would seem 
not to be “giving full force and effect tothe judg- 
ments, decrees, and statutes”? of such State, in the 
spirit of the United States Constitution. Besides there 
is this practical difficulty: The debtor might defend 
the action successfully if sued originally in this State, 
because by reason of its highly penal nature here, he 
would be entitled to hold the plaintiff to strict prac- 
tice, and would be protected by the presumptions 
which are raised in favor of liberty in such cases. 8 
Abb. Pr. 412. But in the foreign tribunal there is no 
need of these safeguards because the action there is 
not regarded as being highly penal; but is enforced 
here as if it were, and the iniquity of the practice is 
that the defendant cannot open the judgment in our 
courts, but is limited to questioning the jurisdiction 
of the original tribunal. 

This is an intrinsic defect in the law; it is wrong in 
principle and vicious in practice. It also imposes a 
tax upon the citizens of this State to support a debtor 
(may be for life)jfor the benefit of a non-resident who 
pays no taxes here, and whose own State will not as- 
sume a reciprocal burden for the benefit of our citi- 
zens. 

Considered from an economic standpoint a law 
which renders a human life useless; which ties a man’s 
hands and forces him into idleness and ruin, because 
he has nothing, and then calls upon him to retrieve 
himself, is palpably absurd;—enforeced and unlimi- 
ted idleness, having for its object the enriching of the 
creditor, and maintained at great expense to the 
State. 

The Romans made the debtor work out his debt for 
the benefit of his creditor, and he was his slave ac- 
cordingly ; there was a frugal policy in this, and stern 
justice, which although it seems barbarous to us had 
nevertheless the merit of being reasonable. 

We read with horror,of the primitive Roman law 
which condemned the judgment debtor to be cut in 
pieces and his body distributed among his creditors, 
unless his frieuds would pay his debts (see Hunter’s 
Roman Law); but we countenance a law which pro- 
longs the debtor's agony, killing him by inches, where 
its black-mailing process fails to extort a satisfaction 
of the judgment from his distressed family or friends. 

What lawyer does not know of the efforts made by 
unscrupulous practitioners to frame their actions and 
conduct their proceedings so as to get the judgment 
debtor into jail, when they know he is insolvent, and 
for the open and avowed purpose of filching the money 
from his family; of the extortions of sheriffs, the an- 
noyance and disgrace of public arrest, arranged at a 
time when it will most embarrass and distress the 
debtor, and the hundred and one hardships to which 
the poor debtor is subjected. 

These are not imaginary cases, but the actual ex- 
periences of every day. 

There will be abundant and sufficient remedies left 
in the law for enforcing honest dealing and also for the 
collection of judgments, if the law of imprisonment is 
abolished as provided in the Titus bill. 

The Penal Code, enacted in 1881, makes the obtain- 
ing of property by false pretenses a larceny. It also 
provides (§ 544), ‘‘ that a purchase of property by means 
of false pretenses is not criminal where the false pre- 
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tense relates to the purchaser’s means or ability to pay, 
unless the pretense is made in writing and signed by 
the party charged.” A most salutary provision which 
prevents perjury and injustice. A protection how- 
ever which is not extended to the civil debtor. This 
is the punitory remedy which will exact good faith in 
commercial transactions if enforced. And the law 
favors the prosecution of criminals. 

Caveat venditor (as has been suggested), is the rule 
which should govern transactions involving credit. No 
man is obliged to give credit to another, he acts on his 
own good judgment, he is usually paid for the risk 
which he takes as he includes it in his price; the cus- 
tom of “‘ discounts for cash,”” among merchants, illus- 
trates this. 

The creditor should be entitled to absolutely fair 
dealing, and protected from fraud and misrepresenta- 
tion as to the debtor's ability to pay, and this the crimi- 
nal law affords him. 

If there is any offense now punishable by imprison- 
ment in a civil action which is not acrime or a misde- 
mmeanor, it should be made so. 

The remedy by execution against the property of a 
judgment debtor is assisted by the proceeding sup- 
plementary to execution, which is a most efficient 
remedy when carefully pursued; you are more likely 
to find property by the examination under direction of 
counsel than from the debtor's schedule presented on 
application fora discharge; it is more prolific of dis- 
covery, and if you find property which is all you want, 
the court will direct it to be paid toa receiver, and 
in default of sodoing he will be committed for con- 
tempt. 

Here is a strong coercive remedy, beginning at the 
right end of the matter, after it has been discovered 
that the debtor has property and not before. The debtor 
may still be imprisoned, but his affair is with the court, 
which may discharge him in its discretion. He is under 
its control and care but not at the mercy of a relent- 
less creditor. 

Who will say that the community has suffered since 
the passage of the Stilwell Act, exempting honest 
debtors from imprisonment. Every argument which 
was urged in favor of its adoption, applies with equal 
force to the adoption of the Titus bill. 

Many of the States have already passed similar laws 
abolishing imprisonment in civil actions altogether, 
including Maryland, Missouri, Minnesota, Missis- 
sippi, Alabama, Tennessee, Texas, and District of Col- 
umbia. 

Tn Indiana, Virginiaand Vermont,arrest is allowed in 
cases where it is madeto appearthat defendant is 
about to depart from the State. 

In California imprisonment is allowed in same cases 
as here but limited to two years. 

Even the opponents of the Titus bill agree that the 
law needs serious amendment. Isit notj best that a 
law so full of defects and inconsistencies, so subject to 
abuse, so grossly unjust and inhumane, and withal so 
impolitic, should be swept away altogether? The Sen- 
ate has declared for four successive years that it 
should be; it remains to be seen what the statesmen 
and law-makers of the House will do for the cause of 
humanity and higher civilization, and to place the 
Empire State abreast of sister States in enlightened 


legislation. 
J. NOBLE HAyYEs. 


ATTORNEY —INDIGENT SUITOR— AG 
AS TO COMPENSATION. 


NEW JERSEY COURT OF a epecuee. 
OCTOBER TERM, 


REEMENT 


HASSELL V. VAN Hovuten.* 


Under the statute or the assignment of counsel to 
indigent suitors, the complainant was assigned to assist 


* To appear in 39 N. J. Eq. Reports 105. 








the defendant in a suit to recover froma life insurance 
company the amount of a policy on her husband’s life, 
The complainant thereupon made an agreement with her 
to prosecute the claim; and if successful, to receive one- 
half of the amount recovered, and if not successful, to 
receive nothing. Hedid prosecute the suit, paid the 
costs incurred, and recovered the amount of the Policy, 
with interest thereon. Held, that he was entitled to one- 
half of the whole amount. 


ILL for relief. On final hearing on pleadings and 
proofs. The opinion states the facts. 


J. Cowlt, for complainant. 


S. H. Baldwin, for defandant, Mrs. Van Houten. 


THE CHANCELLOR. This suit is brought to recover 
one-half of a fund, represented by a bank check, given 
by the Masonic Mutual Life Insurance Company, of 
Newark, in payment of the debt and interest due on 
the decree of this court in Van Houten v. Pine, 11 
Stew. Eq.72. For the taxed costs and interest thereon 
the company gave its check to the complainant in this 
suit, Abram M. Hassell, Esq., who was solicitor for the 
complainant (Mrs. Frances L. Van Houten) in that 
one, and for the debt and interest gave her its check 
payable to her order. That check was certified to be 
good by the bank on which it wasdrawn. Mr. Hassell 
took possession of it to secure him for the amount of 
his fee for collecting the money, according toan agree- 
ment between him and Mrs. Van Houten on that head, 
made before the suit was begun. She refused to in- 
dorse the check, or to authorize him in any way to re- 
ceive the money for it, orto pay him the fee, accord- 
ing to the agreement. This suit is brought against her 
and Messrs. Pine and Ingalls, in their official capaci- 
ties (one is president and the other secretary and 
treasurer of the company, which is unincorporated), 
and the bank, for relief in the premises, to establish 
Mr. Hassell’s lien for the fee on the check and the 
fund which it represents, and to compel Mrs. Van 
Houten to indorse the check, or authorize him or some 
one else to indorse it for her, so that he may draw the 
money, and after taking out his fee, pay the balance 
to her. The bill also prays that the company may be 
required to give to him a new check for or pay to him 
the amount of the fee, and pay her the balance. A 
general demurrer to the bill by Messrs. Pine and In- 
galls has been allowed, on the ground that the bill pre- 
sents no claim for relief against the insurance com- 
pany (infra p. 113). Since this suit was begun the 
money has, by agreement of parties, been drawn upon 
the check, and after paying $250 to the complainant 
on account of his demand, and the like sum to the so- 
licitor of Mrs. Van Houten, tbe balance has been paid 
into court to the credit of the cause. 

The complainant alleges that Mrs. Van Houten 
agreed with him, before the suit to recover the insur- 
ance money was brought, that if he would undertake 
to collect the claim upon the policy, which was for 
$1,000, on the life of her deceased husband, she would 
pay him for his fee for the service one-half of the 
amount recovered, whether obtained by suit or com- 
promise. If he failed to collect or settle the claim, he 
was to have nothing. She denies that she agreed to 
pay him any specified sum for his services, but in her 
answer admits that before the suit was begun she 
offered to pay him $500, but says he declined to accept 
that sum and declined also to enter into any agree- 
ment for payment of his fee out of the money to be re- 
covered, on the ground that the existence of such 
agreement, if known, might prejudice ber in the suit, 
and told her he would charge her only what was right. 
The proof establishes, by weight of evidence, the fact 
that the agreement was made as alleged in the bill. 
Not only does the complainant swear to it positively 
and distinctly, but he is corroborated by proof of the 





oO Oo @ @ 


7%. = 


evuv"'—eTvwv oiw™=*"*s 


THE ALBANY LAW JOURNAL. 


349 

















admissions of Mrs. Van Houten that such was the 
agreement between them. Jacob H. Van Ness testi- 
fies that after the suit was ended, she said that she 
had agreed with Mr. Hassell to give him half of the 
claim for his services. William M. Smith says she 
said he had agreed togive Mr. Hassell half of the 
principal for his services. William M. Clark testifies 
that she told him while the suit was in progress, and 
svon after it was begun, that she had employed Mr. 
Hassell to prosecute it, and that he was to have half 
of whatever he should recover. There is also evidence 
that she made a like offer to another lawyer before she 
employed Mr. Hassell, but the former declined to 
undertake the business for a contingent fee. There is 
nothing opposed to this testimony by and on behalf of 
the complainant, except her own denial (notwith- 
standing what is said in the answeron the subject) 
that she ever agreed or offered to pay him any sum for 
his services. Mrs. Van Houten was in indigent cir- 
cumstances, and unable to pay a lawyer for his ser- 
vices in endeavoring to collect her claim. According 
to the bill, she had offered to settle it with the com- 
pany if they would pay hera comparatively small sum 
of money (from $300 to $500), enough to buy a lot in a 
cemetery. The answer does not deny it. Mr. Clark 
testified that after the suit was brought she requested 
him to get a settlement with the company on those 
terms, but he declined. Before Mr. Hassell under- 
took the business, she appears to have been unable to 
get any one to prosecute or undertake to collect her 
claim, because she was unable to pay for such service. 
The amount recovered was $1,339.27, of which $339.27 
was interest. The suit was in progress for over a year 
anda half. After the decree had been obtained, she 
said she was willing to pay Mr. Hassell $500, one-half 
of the principal, and in her answer she says, as before 
stated, that she originally offered him that sum. He 
and she disagree as to his right to one-half, $169.63, of 
the interest. There is no legal objection to the en- 
forcement of the contract in question. It has been 
held by the Supreme Court that the law of champerty 
and maintenance does not exist in this State. Schomp 
v. Schenck, 11 Vr. 195. And Ido not see any reason 
for denying the validity of such an agreement. If 
such agreenments cannot be enforced, there must be 
many cases in which the poor will be unable to assert 
their rights. It is true our law and practice provide 
for the furnishing by the court of the requisite pro- 
fessional assistance to poor persons having a cause of 
action or suit, and for the rendering by the attorney 
or solicitor and counsel, and of all other officers of the 
court, of their services in the litigation, without com- 
pensation, yet there are services, such as the procur- 
ing of the necessary proof, and expenses, such as the 
cost of printing, etc., which may be requisite to the 
vindication of the suitor’s rights, which are not thus 
devolved upon the attorney or solicitor or counsel so 
assigned. Inthis case, such an assignment of Mr. 
Hassell was made. Out of the taxed costs recovered 
he paid all the fees to which, by law, the other officers 
ofthe court who had rendered services in the suit 
would have been entitled had there been no assign- 
ment. It is urged that under’that, assignment he was 
bound to render his services without compensation, 
and therefore is debarred from enforcing the agree- 
ment. But the object of the humane provision under 
consideration is to furnish to indigent suitors the 
means of vindicating their rights, which otherwise, be- 
cause of their poverty, they would not be able to as- 
sert; and if they are unsuccessful, the officers of the 
court whose aid has been required under it must of 
necessity go without compensation. The fact that he 
has been so assigned will not debar the lawyer from 
enforcing an agreement for compensation dependent 
upon success in establishing the right, by which suc- 








cess the suitor will be provided with the means of 
remuneration. The complainant in this case has es- 
tablished a valid contract for the payment to him, for 
his services, of one-half of the sum recovered, besides 
his costs, and he should be decreed to have a lien ac- 
cordingly upon the fund in court for so much of his 
claim as still remains unpaid, besides his costs of this 
suit. 


Norr.—By an old order in chancery, after a party 
had been admitted to sue in forma pauperis, and couu- 
sel had been assigned, no fee, profit, or reward could 
be taken by him from the pauper, nor could any agree- 
ment be made for compensation afterward. Beames on 
Costs, *118; 1 Dan. Ch. Pr. *41. 

In Philipe v. Baker, 1 C. & P. 533, in an action of as- 
sumpsit for business doue as a solicitor, with the com- 
mon counts, it appeared that the defendant had em- 
ployed the plaintiff to defend him in a suit in chan- 
cery ; that the plaintiff, before filing an answer therein, 
had prepared a petition that the plaintiff be allowed to 
proceed in forma pauperis, which was ordered, and 
the answer thereupon entered, but that the suit pro- 
ceeded no further. Held, that the plaintiff, as solici- 
tor, could only recover the amount of money he had 
actually paid out. 

In Dooly v. Great Northern Railroad, 4 El. & Bl. 341; 
2 El. & El. 576, the plaintiff sued in forma pauperis, aud 
recovered £150, and the court certified for costs. The 
plaintiff's attorney thereupon paid fees to his counsel, 
and claimed in the bill of costs the fees so paid, and 
also remuneration for his own services. The master 
on taxatiun disallowed both. Lord Campbell, at cham- 
bers, approved the master’s decision. On rule to 
show cause, Lord Campbell’s ruling was affirmed. See 
also James v. Harris, 7 C. & P. 257; Hoare v. Coupland, 
14 Jur. 247. 

In Wright v. Burroughes, 3 C. B. 344, a pauper 
plaintiff having behind the back of his attorney, and 
under circumstances showing an intention to deprive 
him of his costs, agreed with the defendants, in an ac- 
tion for unliquidated damages, to execute a release, 
and the defendant having pleaded the release, the 
court, at the attorney’s instance, set aside the plea, 
Tindal, C. J., saying: ‘“ 1t is the spes spolii alone that 
induces the attorney to undertake the conduct of a 
pauper cause.’’ See Quinnan v. Clapp, 10 Abb. N. 
C. 394, note. 

In Holmes v. Penney, 9 Exch. 584, the plaintiff 
brought an action for work and labor, as an attorney. 
At the trialit appeared, in June, 1851, the defendant 
retained the plaintiff as his solicitor in a chancery suit, 
in which he wasa defendant; that he stated to the 
plaintiff that he was a poor man, but that he would be 
entitled to some property upon his father’s death. 
The plaintiff agreed todo the work “upon the ordi- 
nary terms,’’ and consented not to press the defend- 
ant, but to wait until he should come into the posses- 
sion of his property. 

On July 29th the defendant obtained an order to 
proceed in the chancery suit in forma pauperis, and 
the plaintiff was appointed his solicitor therein, and 
the defendant had counsel also appointed to him. 

On October 3lst,defendant’s father died,of which the 
plaintiff became aware, but took no steps to have the 
defendant dispaupered. On December 8th an order 
was made that the defendant should be dispaupered as 
from October 31st. On March 10, 1852, the bill in chan- 
cery was dismissed. 

This action was brought to recover compensation 
for services performed in the chancery suit, including 
counsel fees, which however had not been paid. The 
plaintiff recovered a verdict for £180, the full amount 
of his claim, with leave to the defendant to move to 
reduce it tosuch sum as the court should think fit. On 
a rule to show cause, held, that_plaintiff could not re- 
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cover for the counsel fees demanded by him; nor for 
**skilland advice’’ between July 29th and October 
8lst; nor for any services rendered by him between 
October 31st and December 8th, Parke, B., saying: 
“If the pauper is liable for this partof the claim, it 
must be by virtue of some contract; but there was no 
such evidence, and indeed the case was not rested upon 
that ground at the trial; and if it had been, I think 
it would have failed, as being a contract without con- 
sideration, and consequently nudum pactum. The 
plaintiff clearly had no ground for charging the defend- 
ant in his original agreement.’’ See Revel v. Pearson, 
12 Ired. 244. 

In Kelly’s case (N. Y.C. P.), N.Y. Reg., May 10, 1883, 
Mrs. Kelly agreed with an attorney to give him one- 
half of what he might recover from a defendant, in an 
action for personal injuries to her. The attorney be- 
gan the suit in the Superior Court, but it was dismissed 
with costs. Thereupon he began anotber action in the 
common pleas, and obtained an order to proceed in 
forma pauperis, and in this action the plaintiff ob- 
taineda judgment. Held, that as against the plaint- 
iff, the agreement to divide the money recovered was 
void, because the plaintiff sued asa pauper, and that 
whether the defendant could or could not set off the 
costs of the first action against the costs of the second, 
so far as the plaintiff was concerned,the attorney could 
not, by virtue of his agreement, raise that question. 
See also Clark v. Dupree, 2 Dev. 411. 

An attorney assigned by the court to defend one 
charge with acrime cannot recover from the county 
for his services. Cooley Const. Lim. *334; also Case v. 
Shawnee Co., 4 Kans. 511; People v. Albany Co., 28 
How. Pr. 22; Wayne Co. v. Waller, 90 Penn. St. 99; 
Wright v. State, 3 Heisk. 256; Elam v. Johnson, 48 Ga. 
348; Rowe v. Yuba Co.,17 Cal. 61; Kelley v. Andrew 
Co., 43 Mo. 338; Dane v. Smith, 13 Wis. 585; Weisbrod 
v. Winnebago Co., 20 id. 418; Reg. v. Fogarty, 5 Cox C. 
C. 161; see Jones v. Goza, 16 La. Ann. 428; Gordon v. 
Dearborn Co., 52 Ind. 322.—Joun H. Stewart, Rep. 


TELEPHONE—POWER TO TAX. 
SUPREME COURT OF WISCONSIN, 
DECEMBER 16, 1884. 


WISCONSIN TELEPHONE Co. v. City OF OSHKOSH. 

A statute authorizing the formation of telegraph companies 
applies to telephone as well as telegraph companies, 
though not expressly mentioned. 

The imposition of a tax by the common council of a city upon 
a telephone company, unless expressly authorized by its 
charter, is void. 

_— from Circuit Court, Winnebago county. 


It appears from the complaint in effect, that Octo- 
ber 29, 1880, Athearn had, by permission, consent, and 
approval of the defendant, used and operated a tele- 
phone line in the city, and had erected poles in the 
streets and alleys thereof, on which were placed the 
necessary wires to use in the business, and continued 
to hold and operate the same until March 21, 1881, 
when the plaintiff, having become incorporated, be- 
came the owner thereof by purchase from Athearn; 
that under chapter 345, Laws 1883, the plaintiff ob- 
tained a license from the State to operate its line and 
conduct its business throughout the State during the 
year 1883; that prior to that act the plaintiff had es- 
tablished its line, office, and business in Oshkosh, and 
had by its wires connected its subscribers in that city 
with many other cities and villages in that State; that 
June 5, 1883, the “ defendant well knowing the premi- 





ses, but with the design and intent to collect an un- 
just and illegal tax from the plaintiff, passed an or- 
dinance purporting to give to the plaintiff the right to 
erect or maintain its telephone lines upon poles or 
posts in certain streets and public alleys of the city in 
such a manner as not to create obstruction to the free 
passage of people travelling thereon; and also to run 
lines of telephone wires from such poles or posts along, 
through, over, and across such streets and public 
alleys, so far as the right of the city was concerned; 
provided the plaintiff would first pay the city $300 for 
each and every year that the same should be so main- 
tained; and that if it failed to so pay within ten days 
after the ordinance was published, or within ten days 
after May Ist, in any succeeding year, then the city 
should cause such poles and posts to be taken down 
and removed; that the plaintiff refused’to comply with 
the ordinance until the defendant proeeeded to cut 
down and remove such poles, when the plaintiff was 
compelled to, and did, under protest, July 3, 1833 
comply with and pay the $300 so legally exacted; that 
thereafter, and August 24, 1883, the plaintiff demanded 
the repayment of the amount so paid, which was re- 
fused, and this action was brought to recover the same. 
The answer was to the effect that the defendant ad- 
mitted the incorporation and the organization of the 
plaintiff, but denied any knowledge or information 
sufficient to form a belief as to whether the plaintiff 
had a license from the State, and alleged that the 
Athearn ordinance was made without power or au- 
thority, and was therefore unlawful; that in any 
event it was repealed by the ordinance of June, 1883, 
and recited the enactment of that ordinance, the re- 
fusal to pay as required, the pulling down of the poles, 
and the cutting of the wires in consequence of such 
refusal; that the city had exclusive control and man- 
agement of such streets and alleys, and the right to 
abate and remove all obstructions therefrom; that 
such poles were obstructions, and that such payment 
had been exacted for the right and privilege of so 
using and enjoying such streets and alleys for the pur- 
poses of the plaintiff's said business. The plaintiff 
demurred to the answer upon the ground that it did 
not state facts sufficient to constitute a defense, and 
from the order sustaining the same the defendant 
brings this appeal. 
Finches, Lynde & Miller, for respondent. 
John W. Hume, for appellant. 


CassopAy, J. The telephone is a new invention; so 
recent that even our statutes, as revised in 1878, fail 
to mention it. By what authority is it at large in Osh- 
kosh? May that municipality legally exact a license 
fee of $300 a year forthe privilege of its remaining? 
This is the question that confronts us. The corporate 
existence of the plaintiff, uot having been specifically 
denied, stands as admitted. Section 4195, Rev. Stat.; 
Crane Bros. Manfg. Co. v. Morse, 49 Wis. 370; 8S. C.,5 
N. W. Rep. 815. Of course the corporation was neces- 
sarily formed and the character necessarily ob- 
tained, under chapter 86, Revised Statutes. As indi- 
cated there is no express mention of any telephone 
therein. Section 1771 of that chapter does expressly 
authorize the formation of corporations for the ‘ pur- 
pose’ of “ building and operating telepraph lines, or 
conducting the business of telegraphing in any way; 
* * * or for any lawful business or purpose what- 
ever, except” certain classes of business specifically 
mentioned. Precisely the same language is preserved 
in the amendment to that section. Chapter 220, Laws 
1883. Such corporation, ‘to build and operate tele- 
graph lines, or conduct the busines of telegraphing,” 
isespecially authorized to ‘conduct and maintain 
such lines, with all necessary appurtenances, from 
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point to point upon or along or across any public road, 
highway, or bridge, or any stream or body of water,or 
upon the land of any owner consenting thereto, and 
from time totime extend the same at pleasure; and 
may connect and operate its lines with the lines of any 
person, company, or corporation without this State; 
and charge reasonable tolls for the transmission and 
delivery of messages. But no such telegraph line, or 
any appurtenance thereto, shall at any time obstruct 
or incommode the public use of any road, highway, 
bridge, stream, or body of water.’’ Section 1778. In 
addition to the special powers so given, every such 
corporation, when so organized, is made a body cor- 
porate by the name designated in its articles, and has 
the powers of a corporation, conferred by the statutes, 
necessary or proper to conduct the business, or ac- 
complish the purposes, prescribed by its articles, but 
no other or greater; and may take, manage, hold, con- 
vey, lease, or otherwise dispose of, at pleasure, such 
real and personal property, of whatever kind, as shall 
be necessary to its business or purposes, or to the pro- 
tection or benefit of its property held or used for the 
corporate business or purposes. Section 1775, Rev. 
Stat. 

Itis urged that the power thus expressly given to 
form and organize corporations for the purpose of 
building and operating telegraph lines, or conducting 
the business of telegraphing in any way, includes the 
power of forming and organizing corporations for the 
purpose of building and operating telephone lines, or 
conduct the business of telephoning in any way. Of 
course there isa distinction between the two classes of 
business, but in almost every respect they are 
very similar, if not identical. Each of them must 
erect its poles or posts, and upon the tops of them at- 
tach its lines of wire from point to point. Each must 
almost necessarily enter upon, along, or across public 
roads, highways, streams, bodies of water, and upon 
the lands of individuals, for the purpuses mentioned. 
In these respects they seem to be identical. One may 
require more lines of wire than the other, but we are 
not aware of any other distinction outside of their of- 
fices or places of operation distinguishable to the naked 
eye. Itis these indistinguishable features alone that 
the city of Oshkosh had to deal with. Possibly there 
may be a marked distinction in the varying intensity 
of the electric currents in the one case and in the 
other at the point of transmission or receiving, or 
even at points along the line; byt such difference, 
if it exists, hardly concerns the question here pre- 
sented. 

As for the difference in the mode of communication 
by means of a telegraphic and telephonic apparatus, 
see Atlorney-General v. Edison Telephone Co. of Lon- 
don, 6 Q. B. Div. 244; 8. C., 29 Eng. Rep. 602. In that 
case Mr. Stephens, one of the judges of the exchequer 
division of the high court of justice, who unlike most 
American judges, seems to have sufficient time not 
only to satisfy his own curiosity, but the curiosity of 
all the curious, has given a very lengthy and definitive 
discussion of that subject. In that case the court con- 
clude that Edison’s telephone was a telegraph, within 
the meaning of the telegraph acts, although the tele- 
phone was not invented nor contemplated when those 
acts were passed. Itis there said, in effect, that the 
mere “ fact, if it is a fact, that sound itself is transmit- 
ted by the telephone, establishes’’ no “material dis- 
tinction between telephonic and telepraphic commu- 
nication, as the transmission, if it takes place, is per- 
formed by a wire acted on by electricity.”” It is there 
further said, that ‘‘ of course no one supposes that the 
Legislature intended to refer specifically to telephones 
many years before they were invented, but it is highly 
probable that they would, and it seems to us clear that 


they actually did, use language embracing future dis- 





coveries as to the use of electricity for the purpose of 
conveying intelligence.’’ It is upon this theory of pro- 
gressive construction that the powers conferred upon 
Congress to regulate commerce, and to establish post- 
offices and post-roads, have been held not confined to 
the instrumentalities of commerce, or of the postal 
service, known when the constitution was adopted, 
but keep pace with the progress and developments of 
the country, and adapt themselves to the new discov- 
eries and inventions which have been brought into 
requisition since the Constitution was adopted, and 
hence include carriage by steamboats and railways, 
and the transmission of communications by telegraph. 
Pensacola Tel. Co. v. W. U. Tel. Co., 96U. S.1. If 
there remains any doubt asto the power given to 
charter a telegraph company being sufficiently broad 
to include a telephone company, then it must be dis- 
pelled by the general clause above quoted from section 
1771, to wit, “ for any lawful business or purpose what- 
ever,except,’’ etc.,for by a well-settled rule of construc- 
tion these general words extend to things of a kindred 
nature, to those specifically authorized by the section, 
and hence to whatever is of a kindred nature to tele- 
graphing, which most certainly includes telephoning. 
Noscitur a sociis. 

We must conclude that under the statute it was 
competent to form, organize, and incorporate a tele- 
phone company possessing like powers with those 
given to telegraph companies. It appears in the re- 
cord before us that the poles and posts of the plaintiff 
in the streets and public alleys of the city, and the 
wires upon them, had been put there and operated to 
June, 1883, by the permission, consent, and approval of 
the defendant, under what was known as the Athearn 
ordinance. The common council had the power to 
pass that ordinance ‘for the benefit of the trade and 
commerce ”’ of the city. Section 4, subs. 6, ch. 123, 
Laws 1877; § 3, subs. 6, ch. 183, Laws 1883. Of course 
the city had no power to authorize any permanent ob- 
struction or interference with the free passage or 
travel upon the streets and public alleys. Humev.. 
Mayor, 74 N. Y. 264; Cohen v. Mayor, 33 Hun, 404. 
Such obstruction or interference was expressly pro-- 
hibited by the statute quoted. That ordinance did 
not attempt to give such authority, but the contrary. 
All the poles and posts seem to have been set, and the 
wires suspended, in accordance with the permission 
given in the ordinance. The plaintiff succeeded to the 
property and rights owned and enjoyed by Athearn 
under that ordinance. Thus it appears that the 
plaintiff occupied certain portions of the streets and 
public alleys of the city to June, 1883, not only by ex- 
press grant of the Legislature, but by the express per- 
mission of the city authorities. Assuming that the 
city might otherwise exact an an annual license from 
the plaintifffor the privilege of operating its lines in 
the city, then it might, for the purposes of this case, 
be conceded that it was not precluded from so doing 
merely by reason of the poles and posts being set, and 
the wires suspended, in pursuance of the Athearn or- 
dinance. Memphis Gaslight Co. v. Taxing District, 
109 U. 8S. 898; Butchers’ Union, etc., Co. v. Crescent 
City, etc., Co., 111 U.S. 746. But as we view this case, 
that question does not arise. Nor does the ques- 
tion arise whether the city could legally au- 
thorize such an occupation of the streets and 
public alleys against the will or consent of the abut- 
ting owners, for the simple reason that the city did 
not, by that ordinance, undertake to give such au- 
thority. It only undertook to authorize ‘‘so far as 
the rights of said city were concerned.” Whether 
such occupancy was an additional burden upon the 
highway, for which abutting owners might have ex- 
acted compensation, is a question upon which the 
courts are divided. 
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The Supreme Court of Dllinois has held that in the 
case of telegraph companies it was. Board of Trade 
Tel. Co. v. Barnett, 107 Ill. 507; S. C.,47 Am. Rep. 453. 
In Massachusetts the contrary doctrine has been held 
by a divided court. Fierce v. Drew, 136 Mass..75; 8S. 
C., 49 Am. Rep. 7. As the question is not here 
squarely involved we express no opinion upon it; nor 
as to whether the statute has given to telephone or 
telegraph companies the right of eminent domain. By 
chapter 345, Laws 1883, the plaintiff was required to 
pay to the State annually a license fee of 1 per centum 
of the gross receipts of its business within the State, 
and thereby it secured a license to carry on its busi- 
ness in the State. This it did. The act also provides 
that such license fee shall be in lieu of all taxes for 
any purposes authorized by the laws of the State, ex- 
cept upon certain specific property. Of course the 
city could not levy a tax in violation of that act. But 
a mere license is not a tax. Nor could the city exact 
an additional license without legislative authority so 
todo. Moran v. New Orleans, 5 Sup. Ct. Rep. 38. Un- 
doubtedly the common council had authority, and it 
was its duty, by ordinances, resolutions, or by-laws, 
to control and regulate the streets, alleys, and public 
grounds of the city, and to remove and abate whatever 
might be fairly regarded as an‘ obstruction or en- 
croachment thereon. Subs. 30, § 3, subs. 6, ch. 183, 
Laws 1883. The same section declares that the com- 
mon council shall have like authority “to regulate, 
control, and prohibit the location, laying, use, and 
management of telegraph, telephone, and electric light 
and power wires and poles.’’ Sub. 66,id. But we do 
not think this was designed as giving to the munici- 
pality absolute authority to removesuch poles and 
wires entirely fromthe city, nor to exclude such 
companies altogether from carrying on or operating 
their business within the corporate limits of the city, 
but simply to regulate the same, and to prohibit such 
location in improper places. Otherwise the municipal- 
ities of the State would have the power to nullify 
what the Legislature had expressly authorized. 

Undoubtedly the common council, under the char- 
ter, had the right to regulate, in order to guard and 
secure the public safety and convenience, but their 
regulations, to be valid, should have been reasonable 
and fair, and not have gone to the extent of confisca- 
tion, nor of wholly excluding the plaintiff from the 
city. American U. Tel. Co. v. Harrison, 31 N. J. Eq. 
627. But express power to exclude merely would not 
be a grant of power to license. Leonard v. Canton, 35 
Miss. 189. The pecuniary exaction here was merely 
for doing what the Legislature had expressly author- 
ized to be done. The mere exaction of money for 
revenue only for such authorized act was not among 
the police powers of the city. Mayor v. Second Ave. 
R. Co., 32 N. Y. 261. Besides neither telephones nor 
telegraphs are named among the several things that 
the common council are expressly authorized “ to li- 
cense.’’ Subs.2,$ 3,subs. 6,ch. 183, Laws ’83. The charter 
having thus expressly stated what the common coun- 
cil might license, without naming telegraphs or tele- 
phones, has by necessary implication prohibited the 
exaction of such license of either of those companies. 
Expressio unius est exclusio alterius. It follows that 
the ordinance of June 5, 1883, exacting the $300 in 
question, was unauthorized by the charter, and in 
conflict with the statute, and therefore void. The 
order of the Circuit Court is affirmed. 

stmttanipnnataiinnia 
INNKEEPER—GUEST— TAKING ROOM FOR PUR- 
POSES OF PROSTITUTION. 
WISCONSIN SUPREME COURT, MARCH 31, 1885. 
Curtis v. MurPHy.* 
C. went to a hotel near his residence about midnight with a 
disreputable woman, registe as “C, and wife,” and 
*S. C., 22 N. W. Rep. 825, 








was given a room forthenight. Before going to the room 
he delivered to the night clerk $102 for safe-keeping, and 
received a receipt therefor. During the night the clerk 


absconded with the money. Held, that C. was not a guest, 
and was not entitled to recover the money from the pro- 
prietor of the hotel. 


_ from County Court, Milwaukee county. 


J. E. Wildish, for appellant. 
John A. Wall, for respondent. 


Coz, C.J. The defendant in this action wasa pro- 
prietor of the St. James Hotel in Milwaukee. The 
plaintiff was a single man, and kept a saloon not many 
blocks distant from the hotel. The following facts 
are clearly shown by the plaintiff's own testimony: 
About 12 0’clock at night on the 13th of March, 1882, 
the plaintiff came to the hotel with a disreputable 
woman whom he met on the street, and whose name 
he did not know, and registered himself and the 
woman as “Thomas Curtis and wife,’”’ called for a 
room, and it was assigned him by a person or clerk 
who was in charge of the office. The plaintiff testified 
that before going to his room he said to this clerk that 
he saw on the top of the register that all moneys and 
jewels should be given to the proprietor; when the 
clerk replied that the proprietor was in bed, and that 
he held the position of night clerk. Thereupon the 
plaintiff handed the clerk $102 for safe-keeping, and 
took a receipt, which read, ‘‘10O. U. $102,” signed by 
the clerk. That night clerk absconded with the 
money. The plaintiff sues to recover it of the proprie- 
tor of the hotel. 

The natural, perhaps necessary inference from the 
plaintiff's own testimony is that he went to the defend- 
ant’s hotel at midnight with a prostitute, and engaged 
a room solely for the purpose of having sexual inter- 
course with the woman. True, he says that he went 
to the hotel as a guest, and asked the clerk if he 
‘could stay there for bed and breakfast.’’ But he 
lived near by, gave no reason why he did not go to 
his usual lodging-place, therefore we feel entirely jus- 
tified in assuming that he went to the hotel for the 
unlawful purposes above indicated. This being the 
case, the question arises whether he was a guestin a 
legal sense, and entitled to protection as such. The 
learned counsel for the defendant insists that he can- 
not and should not be deemed a guest under the cir- 
cumstances, and entitled to the rights and privileges 
of one. If the relation of innkeeper and guest did ex- 
ist between the parties, it is difficult to perceive upon 
what ground the defendant can escape responsibility 
for the loss of the money handed to the clerk or person 
in charge of the office; for the common law, as is well 
known, on grounds of public policy, for the protection 
of travellers, imposes an extraordinary liability on an 
innkeeper for the goods of his guest, though they may 
have been lost without his fault. 

Itis not easy, says Mr. Schouler, to lay down, on the 
whole, who should be deemed a guest in the com- 
mon-law sense; the facts in each case must guide the 
decision. Bailm. 256. A guest is a ‘traveller or way- 
farer who puts up at aninn.’’ Calye’s case, 8 Coke, 32. 
“A lodger or stranger in an inn.” Jac. Law Dict. A 
trayeller who comes to aninn and is accepted becomes 
instantly a guest. Story Bailm., §477. ‘‘It is well- 
settled that if a person goes to aninnas a wayfarer 
and traveller, and the inkeeper receives him into his 
inn as such, he becomes the innkeeper’s guest, and the 
relation oflandlord and guest, with all its rights and 
liabilities, is instantly established between them.’ 
Jalie v. Cardinal, 35 Wis. 118. 

“‘The cases show that to entitle one to the privileges 
and protection of a guest he must have the character 
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ofa traveller; one who is a mere temporary lodger, in 
distinction from one who engages for a fixed period at 
acertain agreed rate. The main distinction is the 
fact that one isa wayfarer, or transiens; aud it mat- 
ters not how long he remains provided he assumes this 
character.’”’ 7 Am. Dec., note to Clute v. Wiggins, 
451. 

In these definitions the prominent idea is that a 
guest must be a traveller, wayfarer or a transient 
comer to an inn for lodging and entertainment. It is 
not now deemed essential that a person should have 
come from a distance to constitute a guest. ‘‘ Distance 
is not material. A townsman or neighbor may be a 
traveller, and therefore a guest at an inn as well as he 
who comes from a distance or from a foreign country.” 
Walling v. Potter, 35 Conn. 183. 

Justice Wilde says, in Mason v. Thompson, 9 Pick. 
284, that ‘‘it is clearly settled that to constitute a 
guest in legal contemplation it is not essential that he 
should be a lodger or have any refreshment at the inn. 
If he leaves his horse there, the innkeeper is charge- 
able on account of the benefit he is to receive for the 
keeping of the horse.” 

Judge Bronson, in commenting on this case in Grin- 
nell v. Cook, 3 Hill, 485-490, says where the owner of a 
horse sent the animal to an innto be kept, but never 
went there himself, and never intended to go there as 
a guest, it seemed but little short of downright absurd- 
ity to say that in legalcontemplation he was a guest. 
On principle it would seem that a person should him- 
self be either actually or constructively at the inn or 
hotel for entertainment in order to establish the rela- 
tion of landlord and guest. 

In Atkinson v. Sellers, 5 C. B. (N. 8S.) 442, Cockburn, 
©. J., remarks: ‘‘Of course aman could not be said to 
be a traveller who goes toa place merely for the pur 
pose of taking refreshments. But if he goestoan inn 
for refreshments in the course of a journey, whether 
of business or of pleasure, he is entitled to demand re- 
freshment and the innkeeper is justified in supply- 
ing it.’’ 

If a traveller have no personal entertainment or re- 
freshment at aninn, but simply care and food for his 
horse, he may be a guest, for he makes the inn his tem- 
porary abode—his home for the time being. Jngalsbee 
v. Wood, 36 Barb. 452; Coykendall v. Eaton, 55 id. 188. 
And while the definition of guest has been somewhat 
extended from its original meaning, it does not include 
every one who goes to an inn for convenience to ac- 
complish some purpose. If aman or woman go to- 
gether or meet by concert at an inn_or hotel in the 
town or city where they reside, and take a room for 
no other purpose than to have illicit intercourse, can 
it be that the law protects them as guests? Isthe ex- 
traordinary rule of liability which was originally 
adopted from the considerations of public policy to 
protect travellers and wayfarers, not merely from the 
negligence but the dishonesty of innkeepers and 
their servants, to be extended to such persons? If so, 
then for alike reason it should protect a thief who 
takes a room ataninn and improves the opportunity 
thus given to enter the rooms and steal the goods of 
gnestsand boarders. Wedo not think that the rela- 
tion of innkeeper and guest can or does arise in the 
cases supposed. One whose status is a guest is a trav- 
eller or transient comer who puts up at an inn fora 
lawful purpose to receive its customary lodging and en- 
tertainment. It is not one who takes a room solely to 
commit an offense against the laws of the State. So 
upon the facts detailed by the plaintiff himself we 
have no hesitation in saying that he was not a guest at 
the hotel within the legal sense of the term. The re- 
lation of landlord and guest was never established be- 
tween them. We feel the more confidence in the cor- 
rectness of this conclusion when we consider the du- 





ties of an innkeeper. An innkeeper is bound to take 
in all travellers and wayfaring persons, and to enter- 
tain them, if he can accommodate them, for a reasona- 
ble compensation; and he must guard their goods with 
proper diligence. Bac. Abr. tit. ‘‘ Inn and Innkeeper,” 
C; Story Bailm., § 476. 

Now if the defendant had been aware of the pur- 
pose of the plaintiff in applying for a room, could he 
not have refused to receive him into his house? Nay, 
more, if the plaintiff had been received by the clerk, 
and aroom had been assigned him, could not the de- 
fendant, on learning the purpose for which the room 
had been taken, have incontinently turned the plaint- 
iff and the woman with him into the street, or have 
called the police and had them arrested? It seems to 
us there can be no doubt of the right of the defendant 
thus to have treated the plaintiff. Butif the plaintiff 
was a guest, and entitled to the rights and privileges 
of a person having that status at the hotel, he could 
not have been turned into the street, though his profli- 
gate conduct was outraging all decency and ruining 
the reputation of the hotel. 

The questions which have frequently come before 
the courts for consideration were whether a person, 
upon the facts of the case, was a traveller or tempo- 
rary sojourner, so as to be deemed a guest, or whether 
he was to be regarded as a boarder, or one at the hotel 
as aspecialcustomer. These questions are elaborately 
examined in some of the cases above cited; also in Mc- 
Daniels v. Robinson, 26 Vt. 316; Berkshire Woolen Co. 
v. Proctor, 7 Cush. 417; Norcross v. Norcross, 53 Me. 
163; Pinkerton v. Woodward, 33 Cal. 557; Hancock v. 
Rand, 94 N. Y.1; Smith v. Keyes, 2 T. & C. 650; Fitch 
v. Casler, 17 Hun, 126; McDonald v. Edgerton, 5 Barb. 
560; Shoecraft v. Bailey, 25 Iowa, 554; Manning v. 
Wells, 9 Humph. 746. 

It seems to have been taken for granted in the court 
below that the plaintiff was a guest at the hotel. But 
the learned County Court held that section 1725, Rev. 
Stat., requires the guest to deliver his money to the 
innkeeper himself, or to a clerk having author- 
ity from the innkeeper to receive it. As it did not 
appear that the clerk inthis case had such authority, 
the defendant was relieved from responsibility for the 
money lost by the clerk. We should hesitate to affirm 
the correctness of this view of the law. On the con- 
trary, we think a traveller, when be goes to a hotel at 
night, and finds a clerk in charge of the office, assign- 
ing rooms, etc., has the right to assume that such 
clerk represents the proprietor, and has authority to 
take charge of money which may be handed him by a 
guest forsafe-keeping. But still,in the view which 
we have taken of the character of the plaintiff, and 
that he was not aguest at the hotel, this error of the 
court is immaterial. On the whole record the judg- 


ment isright, and must be 
Affirmed. 
—_——_»>__—— 
TAXATION — CEMETERIES NOT EXEMPT FROM 
ASSESSMENTS. 


OHIO SUPREME COURT, JANUARY TERM, 1884. 


LIMA Vv. CEMETERY ASSOCIATION.* 

An incorporated cemetery association is not relieved from 
assessment for a street improvement by a statutory pro- 
vision exempting its lands from taxation, such exemption 
being regarded as confined to taxes as distinguished from 
local assessments. 

While the lands of an incorporated cemetery association, so 
far as exempted, cannot be sold to pay an assessment for 
the improvement of a street, the municipal corporation 
may enforce the assessment by such remedies as the stat- 
ute and courts of equity afford. 


*S. C., 42 Ohio State Reports, 128. 








354 THE ALBANY 


LAW JOURNAL. 








RROR to the Court of Common Pleas. Reserved 
in the District Court of Allen County. 

In 1882, Lima, a city of the fourth grade of the sec- 
ond class (Rev. Stats., § 1548), made an assessment by 
the feet front, amounting to $318.16, on real estate 
within the city belonging to the Lima Cemetery Asso- 
ciation, a company incorporated under the laws of this 
State. Rev. Stats., §§ 3571-3586. The real estate abuts 
upon an alley in this city, and the assessment was 
made in due form by the city for grading and paving 
the alley. 

In an action in the Court of Common Pleas of Allen 
county under Rev. Stats., §§ 2286, 2287, to enforce the 
assessment, the association answered that the lands 
“are, and for a long time, to wit, before the making of 
said improvement, have been used exclusively as a 
graveyard and ground for burying the, dead, and that 
said lands are not held with a view to profit, or for the 
purpose of speculating on the sale thereof, and that said 
lands are not taxable, and that the same are not on the 
tax duplicate for taxation.” 

The court overruled a demurrer to the answer, and 
subsequently dismissed the petition; and a petition in 
error having been filed in the District Court, that court 
reserved the cause for decision by this court. 


D. J. Cable, for plaintiff in error. 


J. F. Brotherton and I. Pillars, for defendant in 
error. 


Oxey, J. A municipal corporation insisting upon the 
right to impose an assessment should be prepared to 
show that such power has been clearly granted by stat- 
ute; but authority for such purpose being shown in gen- 
eral terms, whoever insists that his property is exempted 
from the burden, will be required to support his claim 
by a provision equally clear. Here authority to levy 
the assessment is clearly granted in general terms 
(Rev. Stats., § 2264), and whether it is shown by the 
cemetery association that its property is exempted 
from the assessment is the only question for deter- 
mination. 

1. It is claimed that suth exemption is implied from 
the provision limiting the assessment to twenty-five 
per cent of the value of property as assessed for taxa- 
tion (Rev. Stats., § 2270) inasmuch as the property of 
the association cannot be assessed for taxation. Rev. 
Stats., §§ 2732, 3571, 3578. This objection was held to 
be fatal in First Presb. Ch. v. Fort Wayne, 36 Ind. 338; 
Matter of Hebrew Society, 70 N. Y. 476. But the diffi- 
culty encountered in the Indiana case is obviated in 
this State by Rev. Stats., § 2269, in which the course 
to be pursued by counsel in such a case is pointed 
out. 

2. The Constitution provides: “ Laws shall be passed 
taxing by a uniform rule * * * _ all real and per- 
sonal property, according to its true value in money; 
but burying grounds * * * may by general laws be 
exempted from taxation.” Art. 12,§2. And by Rev. 
Stats., §§ 2732, 3571, 3578, as we have seen, burying 
grounds—cemeteries—are exempted from ‘‘ taxation.” 
It is insisted that this exemption embraces assess- 
ments. True, in a general sense, a tax is an assess- 
ment, and an assessment isa tax, but there is a plain 
distinction between them. The Constitution provides: 
‘“‘The General Assembly shall provide for the organi- 
zation of cities and incorporated villages by general 
laws, and restrict their power of taxation, assessment, 
borrowing money, contracting debts and loaning their 
credit, so as to prevent the abuse of such power."’ Art. 
13, $ 6. 

In Hill v. Higdon, 5 Ohio St. 243, Ranney, J., in re- 
ferring to the insertion of the word assessment in the 
organic law, by the convention which framed that in- 
strument, took occasion to say: ‘This power had for 


mauy years been in constant and active exercise in 
every part of the State, and was perfectly understood 
by every member of the convention. The popular as 
well as legal signification of this term had always indi- 
cated those special and local impositions upon prop- 
erty in the immediate vicinity of an improved street, 
which were necessary to pay for the improvement, and 
laid with reference to the special benefit which such 
property derived from the expenditure of the money. 
They had always differed widely from the ordinary 
levies made for the purposes of general revenue.”’ 

There is nothing then in the Constitution forbidding 
either the assessment of such property or its exemp- 
tion from assessment. The words of the Constitution 
authorizing the exemption, assuming that they extend 
to an assessment, are strictly permissive. May in this 
case is not to be read sha/l. By the general terms of 
section 2264 the property of the association is within 
the assessment, and it is simply a question of con- 
struction whether it is taken out of the general words 
by the other provisions. But applying the well-settled 
rule for the construction of provisions exempting 
property from such burdens, that is, that they are to 
be strictly construed (Cincinnati College v. State, 19 
Ohio, 110; State v. Mills, 34 N. J. L. 177) we are re- 
quired by the clear weight of authority to hold that 
the exemption in our statutes of burying grounds 
from taxation (Rev. Stats., §§ 2732, 3571, 3578) has rela- 
tion to taxation for revenue purposes, and does not 
extend to an assessment for a local improvement like 
that in question here. Under similar provisions such 
is the holding in New York: Buffalo City Cemetery v. 
Buffalo, 46 N. Y. 503, 506, cited in Roosevelt Hospital 
v. Mayor, 84 id. 108,115; People v. Davenport, 91 id. 
574, 586; Reclamation Dist. v. Goldman, 61 Cal. 205, 
208. In Maryland: Alexander v. Baltimore, 5 Gill, 396; 
Baltimore v. Greenmount Cemetery, 7 Md. 517. In 
Massachusetts: Boston, etc., Soc. v. Boston, 116 Mass. 
181; 8. C., 17 Am. Rep. 153. In New Jersey: Pater- 
son v. Society, etc., 24 N. J. L. 885; State v. Newark, 27 
id. 185; State v. Newark, 35 id. 157. The latter 
case, though reversed in 36 id. 478, it still authority 
upon the point to which it is here cited (State v. Eliza- 
betn, 37 N. J. L. 330), and Hoboken v. North Bergen, 43 
id. 146, is consistent with the preceding cases. In 
Pennsylvania: Northern Liberties v. St. John’s Ch., 13 
Penn. St. 104; Pray v. Northern Liberties, 31 id. 69; 
Crawford v. Burrell Tp., Greensburgh v. Young, 538 id. 
219, 280. The latter decisions are not inconsistent with 
the cases cited. 

In Olive Cemetery Co.v. Philadelphia, 93 Penn. St. 129, 
it appeared that by the charter of the cemetery com- 
pany the property was ‘exempt from taxation except- 
ing for State purposes.”” The court properly said that 
“the rule is well settled that an exception in a statute 
excludes all other exceptions. Miller v. Kirkpatrick, 
5 Casey, 226. In Virginia: Orange & A. R. Co. v. Alex- 
andria, 17 Gratt. 176. In Rhode Island: Second Univ. 
Soc. v. Providence, 6 R. I. 236; Matter of College Street, 
8 id. 476; Beals v. Rubber Co., 11 id, 381; S. C., 23 Am. 
Rep. 472. In California: Emery v. Gas Co., 28 Cal. 
345; Reclamation Dist. v. Goldman, supra. In Indi- 
ana: Palmer v. Stumph, 29 Ind. 329; First Presb.Ch. v. 
Fort Wayne, supra; Marks v. Trustees, 37 Ind. 155. In 
Illinois: Illinois & M. Canal v. Chicago, 12 Dl. 403; 
Peoria vy. Kidder, 26 id. 351; Pleasant v. Kost, 29 id. 
490; People v. Graceland Cemetery Co., 86 id. 336. In 
Iowa: Sioux City v. School Dist., 55 Iowa, 150. In 
Michigan: Lefevre v. Detroit, 2 Mich. 586. In Ken- 
tucky: Broadway Baptist Ch. v. Mc Atee, 8 Bush, 508; 
Louisville v. Nevin, 10 id. 549. In Kansas: Paine v. 
Spratley, 5 Kans. 525. In Connecticut: Bridgeport v. 
Railroad, 36 Conn. 255. In Louisiana: Crowley v. 





Copley, 2 La. Ann. 829; Lafayette v. Male Orphan Asy- 
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lum, 4id. 1; Yeatman v. Crandall, 11id. 220; Rooney 
vy. Brown, 21 id. 51. In Missouri: Lockwood v. St. 
Louis, 24 Mo. 20; St. Louis Public Schools v. St. Louis, 
26id. 468; Sheehan v. Good Samaritan Hospital, 50 id. 
155; 8.C., 1L Am. Rep. 412. In Ohio: Armstrong v. 
Athens Co.,10 Ohio, 235; Cincinnati College v. State, 
supra; North. Ind. R. Co. v. Connelly, 10 Ohio St. 159; 
Kendrick v. Farquhar, 8 Ohio, 189; Hill v. Higdon, 
supra; Matheny v. Golden, 5 Ohio St. 361; Gerke v. 
Purcell, 25 id. 229; Humphries v. Little Sisters, 29 id. 
201; Cleveland Library Association v. Pelton, 36 id. 253. 
Aud see generally as to cemeteries, Price v. Methodist 
Ch., 4 Ohio, 515; Hullman v. Honcomp, 5 Ohio St. 237 ; 
12 Moak Eng. Rep. 665; 2 Wait Act. & Def. 127, 133; 1 
Am. & Eng. Corp. Cas. 267, 512; 2 Bish. Cr. L., $§ 1188, 
1190. The sole exception to the cases sustaining such 
assessment as not within an exemption from taxation, 
ifindeed an exception (Hale v. Kenosha, 29 Wis. 599; 
Dalrymple v. Milwaukee, 53 id. 178) is found in Wis- 
consin. 

3. It is provided that the association may hold ‘“‘ not 
exceeding one hundred acres of land, which shall be 
exempt from execution * * * if used exclusively 
for burial purposes, and in no wise with a view to 
profit.” Rev. Stats., $3571. It does not appear how 
much land this association has, but let it be assumed 
for the present that the quantity is less than one hun- 
dred acres. We agree that this exemption is to be 
taken in its most comprehensive sense, and hence 
there cannot be asale of such lands under any legal 
process whatever. In view of this it has been thought 
that Louisville v. Nevin, supra; 8. C., 19 Am. Rep. 78, 
isan authority for holding that the exemption defeats 
this assessment. That was an action to enforce an as- 
sessment on a lot in Jefferson street, Louisville, for re- 
grading and repaving the sidewalk along the front of 
the lot. The judge delivering the opinion stated the fact 
to be that ‘‘the lot was conveyed to the city in 1834, 
to be held in trust for the use of the Roman Catholic 
congregation in Louisville as a burying ground, and 
has been filled with graves for more than twenty years, 
and has never been used since 1834 for any other pur- 
pose than a graveyard; and it is submitted that no 
revenue is derived from it, and that the Rt. Rev. 
Bishop McClosky, who now holds tke title as trustee, 
has no funds in his bands belonging to the trust with 
which to pay the assessment.” The Legislature had 
not granted authority to remove the bodies, nor had 
the city assumed to exercise such authority, and the 
court held that there was no authority to enforce the 
assessment in that suit. 

And see Vatter of Mayor, 11 Johns. 77, and Albany 
Street, 11 Wend. 150. But here, for aught that appears 
in the record, the association has funds to pay the as- 
sessment, and indeed for aught that appears it has 
lands not occupied by graves exceeding one hundred 
acres in quantity. It does not appear that the associa- 
tion is without the means to pay the assessment, and 
certainly we could not assume that it will remain 
without funds. Although the association is not strictly 
one for mere profit, nevertheless it is empowered by 
the statute to do, at its own expense, not only the 
very work for which it is here in part assessed, but it 
may improve and ornament its grounds in such way 
as to its officers may seem proper. While the ceme- 
tery lands, assuming them to be within the limitation, 
cannot be sold on any legal process, we think the city 
may nevertheless be able to collect the assessment, if 
indeed occasion should arise for resorting to further 
proceedings in this case; for the statute plainly au- 
thorizes proceedings, both at law and in equity (Rev. 
Stats., §§ 2286, 2287), and payment, if not voluntarily 
made, could doubtless be secured by the appointment 
of a receiver, by sequestration, or by-such other ap- 





propriate remedy as equity may afford (2 Dill. Mun. 
Corp., § 822) without in any way disturbing the 
resting place of those reposing in “the city of the 


dead.”’ 
Judgment reversed. 
—_——_>—__—_—_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


PLEADING—CONDITION PRECEDENT — ALLEGATION 
AND DENIAL—Iowa Copg.—A plaintiff having alleged 
general performance by him of his obligations under a 
contract, a denial by the other party in his answer of 
“each and every allegation in the petition,’’ will not, 
under the Iowa Code (which regulates pleading and 
practice in the Federal courts in that State), put in is- 
sue a condition precedent, without performing which 
the plaintiff would have had no right of action. In 
Mayes v. Turley, 60 Iowa, 407, the plaintiff averred in 
his petition that he was the duly appointed, qualified, 
and acting administrator of the estate, etc. The de- 
fendants’ answer said they denied each and every al- 
legation in said petition contained. It was held by the 
court that the jury should have been instructed that 
the denial being insufficient, they could not take no- 
tice of it, and they should therefore consider it admit- 
ted that the plaintiff was duly appointed and qualified 
administrator. So in Stier v. City of Oskaloosa, 41 
Iowa, 354, it was held that a bare denial, in the answer 
of the averment to the petition, that the defendant 
was a corporation, does not put that fact in issue. To 
the same effect are the following cases: Coates v. Ga- 
lena & C. U. R. Co., 18 Iowa, 277; Blackshire v. Iowa 
Homestead Co., 39 id. 624; Gates v. Carpenter, 43 id. 
152. No distinction can be drawn between the appli- 
cation of the rule to the cases mentioned in section 
2716 and that specified in section 2715; and upon such 
a question we feel bound to adopt the construction of 
the State Code which has been established by the de- 
cisions of the Supreme Court of Iowa. Halferty v. 
Wilmering. Opinion by Matthews, J. 


[Decided Jan. 5, 1885.] 


JURISDICTION — FOURTEENTH AMENDMENT — CLASS 
LEGISLATION — POLICE POWER OF STATE.— (1) 
This court cannot pass upon the conformity of 
a law with the requirements of the Consti- 
tution of the State in which it was enacted. (2) 
Class legislation, discriminating against some’and fav- 
oring others, is prohibited by the fourteenth amend- 
ment to the Constitution of the United States; but 
legislation which, in carrying out a public purpose, is 
limited in its application, if within the sphere of its 
operation it affects alike all persons similarly situated, 
is not within the amendment. (3) Neither the four- 
teenth amendment, nor any other amendment to the 
Constitution of the United States, was designed to in- 
terfere with the power of a State, sometimes termed its 
police power, to prescribe regulations to promote 
the health, peace, morals, education, or good order of 
the people, aud to legislate so as to increase the indus- 
tries of the State, develop its resources, and add to its 
wealth and prosperity. Barbier v. Connolly. Opinion 
by Field, J. 

[Decided Oct., 1884.] 


REMOVAL OF CAUSE—AVERMENT OF CITIZENSHIP— 
TRUSTEE INDISPENSABLE PARTY. — Two citizens of 
West Virginia conveyed to a trustee certain real prop- 
erty in that State to secure the payment of notes ex- 
ecuted by them to a Missouri corporation, which was 
subsequently dissolved, and its assets placed in the 
hands of a citizen of the latter State. Upon default 
in the payment of the notes the trustee, under author- 
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ity given by the deed, advertised the property for sale- 
The grantors thereupon instituted a suit in equity in 
one of the courts of West Virginia to enjoin the sale, 
making the trustee, the Missouri corporation, and the 
person who held its assets defendants. Upon the joint 
petition of that corporation and the defendant holding 
its assets the cause was removed to the Circuit Court 
of the United States, and was there finally determined. 
Held, that since the trustee was an indispensable party 
his citizenship was material in determining the juris- 
diction of the Circuit Court; and as that was not 
averred, and did not otherwise affirmatively appear to 
be such as gave the right of removal, the decree must 
be reversed and the cause remanded to the State court. 
As the trustee and the complainants are on opposite 
sides of the real controversy in relation to the sale of 
the property, and since it does not appear affirmatively 
that the Circuit Court had jurisdiction by reason of 
the citizenship of the parties, the decree must be re- 
versed, with directions—unless such jurisdiction upon 
the return of the cause shall be made to appear—to re- 
mand the suit to the State court. Coal Co. v. Blatch- 
ford, 11 Wall. 172; Gardner v. Brown, 21id. 36; Ribon 
v. Railroad Co., 16 id. 446; Knapp v. Railroad, 20 id. 
117; Grace v. American Ins. Co.,109 U. S. 278; Mans- 
field, C. & L. M. Ry. Co. v. Swan, 111 id. 381, 382; 
American Bible Soc. v. Price, 110 id. 61; Barney v. La- 
tham, 103 id. 205; Blake v. McKim, id. 336. Thayer v. 
Life Association of America. Opinion by Harlan, J. 
[Decided Jan. 5, 1885.] 


CONTRACT—CARRYING MAIL—ASSIGNMENT OF CLAIM 
AGAINST GOVERNMENT—REV. Stams., §§ 3477, 3737.— 
The St. Paul & Duluth Railroad Company, upon suc- 
ceeding through a foreclosure of mortgage to the Lake 
Superior & Mississippi River Railroad Company,did not 
thereby acquire any claim the latter might have had 
as to such reduction of compensation for carrying the 
United States mailas was made by the postal depart- 
ment either before or after the succession of title; the 
contract with the United States government having 
been made by the Lake Superior & Mississippi River 
Railroad Company, and there being no descriptive 
words in the instrument of mortgage transferring the 
rights of the latter company under that contract to the 
mortgagees. In Erwin v. U. S., 97 U. 8. 392, it was 
held that an assignment by operation of law to an as- 
signee in bankruptcy was not within the prohibition 
of the statute; and in Goodman v. Niblack, 102 U.S. 
556, a voluntary assignment by an insolvent debtor, for 
the benefit of creditors, was held valid to pass the title 
to a claim against the United States. But in our opin- 
ion the present case is not within the principle of these 
exceptions, but falls within the purview of the prohi- 
bition. It is avoluntary transfer by way of mortgage 
for the security of a debt, and finally completed and 
made absolute by a judicial sale. If the statute does 
not apply to such cases, it would be difficult to draw 
a line of exclusion which leaves any place for the ope- 
ration of the prohibition. So the transfer, by the same 
proceeding, of the contract itself, soas to entitle the 
assignee to perform the service and claim the compen- 
sation stipulated for, is forbidden by section 3737, Rev. 
Stat. That section is as follows: ‘“ Sec. 3737. No con- 
tract or order, or any interest therein, shall be trans- 
ferred by the party to whom such contract or order is 
given to any other party, and any such transfer shall 
cause the annulment of the contract or order trans- 
ferred, so far as the United States are concerned.” 
The explicit provisions of this statute do not require 
any comment. No explanation could make it plainer. 
St. Paul, etce., R. Co. v. United States. Opinion by 
Matthews, J. 

[Decided Jan. 5, 1885.] 





MICHIGAN SUPREME COURT ABSTRACT. 

PARTNERSHIP—POWER OF PARTNER TO DISSOLVE— 
FUTURE LIABILITY—NOTICE OF DISSOLUTION.—Every 
partner has an indefeasible right to dissolve the part- 
nership, even when the partners have covenanted that 
the partnership shall last for a fixed period, as to all 
future contracts, by publishing his own volition to 
that effect; and after such publication the other 
members of the firm have no capacity to bind him by 
any contract, although they may have aright to dam- 
ages against him for his breach of theagreement. The 
power given by one partner to another to make joint 
contracts for them both is not only a revocable power, 
but a man can do no act to divest himself of the capac- 
ity to revoke it. Skinner v. Dayton, 19 Johns. 513, 
538. To the same effect are Mason v. Connell, 1 Whart. 
381, and Slemmer’s Appeal, 58 Penn. St. 155. All that 
can be required in any case is that such notice of dis- 
solution be given as is likely to make the fact generally 
known locally; and when that is done, the party giv- 
ing the notice has performed his duty, and any one 
contemplating for the first time to open dealings with 
the partnership must at his peril ascertain the facts. 
That publication in a newspaper is sufficient is not dis- 
puted by the defense, provided it appears on its face 
to be authoritative. Ketcham v. Clark, 6 Johns. 144; 
S. C., 5 Am. Dec. 197; Graves v. Merry, 6 Cow. 701; S. 
C., 16 Am. Dec. 471; National Bank v. Norton, 1 Hill, 
572; Nott v. Douming, 6 La. 680; S. C., 26 Am. Dec. 
491; Watkinson v. Bank of Pennsylvania, 4Whart. 482; 
S. C., 34 Am. Dec. 521; Rose v. Coffield, 53 Md. 18; 8S. 
C., 36 Am. Rep. 389. But in this case it is said the no- 
tice did not appear to be authoritative; it appeared as 
a local editorial item, and such items are often base- 
less, and may in any particular case have no better 
foundation than rumor, or even suspicion. They do 
not bear upon their face the verity which a notice 
signed by the party would import. One who derives 
knowledge of the fact from public notoriety is suffi- 
ciently notified (Bernard v. Torrance, 5 Gill & J. 383; 
Halliday v. McDougal, 20 Wend. 81), and probably in 
many small communities a fact would sooner be made 
notorious by a notice in the local column of the county 
or village paper than in any otherway. Ina largecity 
it might be otherwise. But all that can be required in 
any case is that such notice be given as is likely to 
make the fact generally known locally. Vernon v. 
Manhattan Co. , 22 Wend. 183,193; Lovejoy v.Spafford, 
93 U.S. 430. Solomon v.Hollander. Opinion by Cooley, 
C.J. 
[Decided Nov. 19, 1884.] 


MUNICIPAL CORPORATION—-HORSE FRIGHTENED BY 
BOULDER IN STREET—STATUTORY LIABILITY.—A city 
is not liable under the statute for damages caused by 
the running away of a horse frightened by a large 
boulder which has been taken from the bed of a street 
and left for four or five days on one side thereof until 
it could be removed by a private party, to whom it 
had been given for building purposes. The statutory 
remedy is confined to cases where the want of repair 
is the immediate cause of the injury; and allowing 
things which are no part of a highway to stand in it 
temporarily, cannot be treated as putting out of re- 
pair, which must relate to thf way itself,and not to 
things disconnected from it. This construction of the 
statute is the natural and correct one. The statute 
does not seem to be aimed at indirect and remote mis- 
chiefs, but to those which follow from direct injury 
caused by the want of repair. A similar question has 
come up in Massachusetts several times as to the law 
relating to injuries from things which did not obstruct 
passage, and it was held that where the damage was 
consequential, not on the effect of a want of repair, 
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butupon fright caused to a horse which ran away and 
damaged the vehicle or persons he was drawing, or 
other analogous cases, it did uot come within the rule, 
and the municipality was not liable. Cook v. Mon- 
tague, 115 Mass. 571; Bemis v. Arlington, 114 id. 507; 
Cook v. Charlestown, 98 id. 80; Kingsbury v. Dedham, 
13 Allen, 186; Keith v. Easton, 2 id. 552. The road 
itself was not out of repair. It was in good order and 
passable. If the stone had any thing to do with the 
action of the horse and damage to the buggy, it was by 
frightening the animal, and not by hurting or imped- 
ing him. But if it is admitted, and the court below 
allowed the jury so to assume, that a city is liable for 
leaving or allowing in its streets that which is danger- 
ous by reason of its tendency to frighten the passing 
teams, the question arises how far this record presents 
suchacase. It will not do to apply any far-fetched 
and unreasonable rule in such cases. It was held in 
the case of Macomber vy. Nichols, 34 Mich. 212, that a 
steam engine which, according to every-day experience 
is always a cause of terror to horses unused to meet- 
ing it in a highway, was nevertheless not, in law or in 
fact, an unlawful article to propel or draw there. And 
a similar rule was applied in Gilbert v. Flint & P. M. 
Ry. Co., 51 Mich. 488; 8. C., 47 Am. Rep. 592. It is 
customary in all towns to allow ditches to be dug and 
building materials of all kinds and colors to be piled 
up and kept for considerable periods in the body of the 
street. In many, if not in most places, the right todo 
this can only be had by license from the corporation, 
and it cannot be claimed that such a license can be 
granted to do a wrong or create a nuisance. Such 
stones as that described are often used for building 
purposes, and left in the street like other building ma- 
terials, and sometimes broken up for use or sawed for 
use. Itdoes not seem reasonable to hold that such 
things can be allowed to await the convenience of a 
person who wishes to use them near by, and yet not to 
await removal somewhere else. If this stone had been 
hauled to the place it occupied in order to be used for 
building purposes, and left there for a considerable 
time, no one would think of regarding it as an action- 
ablegrievance. The use of streets for such purposes is 
too common to justify the owners of horses to assume 
it will not be allowed, and they should be prepared to 
guard against their animals’ freaks and fears of such 
ordinary appearances. The stone, as is not disputed, 
was lawfully put there in the first place, in the course 
of street repairs. If it was the duty of the city to see 
that it was not left there indefinitely, it was equally 
its right to sell or give it away, and having done so, it 
could take no steps to interfere unless, at the worst, 
the purchaser or donee delayed so long as to make it 
unreasonable to wait longer for him. It could not be 
responvsible for any delay which was not unreasonable. 
Agnew v. Corunna. Opinion by Campbell, J. 
[Decided Jan. 7, 1885.] 





MINNESOTA SUPREME COURT ABSTRACT. 


ConTRACT — ‘‘ TO SATISFACTION ’* — ACCEPTANCE. — 
The defense shows thatin August, 1880, the plaintiff 
agreed tofurnish the defendant “a cord-binder” in 
1881, *‘ guaranteed to work satisfactorily.”’ The agree- 
ment was executory, and hence when the cord-binder 
was furnished defendant had the right before finally 
accepting it to make a trial of it, reasonable as respects 
both time and manner, and a right to reject it if it did 
not work satisfactorily, that is to say, satisfactorily to 
him. 2 Add. Cont. 942; Anson Cont. 285; Poll. Cont. 
466; Doane v. Dunham, 65 TIl. 512; Leake Cont. 284. 
In case upon reasonable trial it did not work satisfac- 
torily, it was not necessary for defendant to return it 








to plaintiff in the absence of an express agreement to 
that effect. It was sufficient for him within a reason- 
able time to notify plaintiff in substance that it did 
not work satisfactorily, and that he declined to accept 
it. Gibson v. Vail, 53 Vt. 476; Doane v. Dunham, 
supra ; Starr v. Torry, 22 N. J. L. 190; Smalley v. Hen- 
drickson, 29 id. 371; Lucy v. Mouflet, 5 Hurl. & N. 
229; Grimoldby v. Wells, L. R., 10 C. P. 391; 12 Eng. 
Rep. 451; 2 Benj. Sales (4th Am. ed. Corbin’s), §§ 978, 
1348; Leake Cont. 409, 827. McCormick, ete., Co. v. 
Chesbrown. Opinion by Berry, J. [See 33 Am. Rep. 
351; 25 Eng. Rep. 569.] 

(Decided Dec. 22, 1884.] 


MORTGAGE — FUTURE ADVANCES — INSOLVENCY — 
PREFERENCE—FRAUD.—(1) A mortgage may properly 
be made to secure future advances. Madigan v. Mead, 
31 Minn. 94; Brown v. Kiefer, 71 N." Y. 610; Acker- 
mau v. Hunsicker, 85 id. 43; Boswell v. Goodwin, 31 
Conn. 74; Jones v. Guaranty & Indemnity Co., 101 U. 
S. 622; Jones Ch. Mortg., §$ 94-97. It follows’ that a 
mortgage is not fraudulent per se, or as a matter of 
law, as respects the mortgagor’s creditors, because 
given in whole or in part to secure such advances. (2) 
Our insolvent law (ch. 148, L. 1881) does not have the 
effect to render mortgages fraudulent or void as re- 
spects the mortgagor’s creditors, on the ground that 
they are preferential, except in proceedings under it. 
Outside of such proceedings the preferences are not 
per se, oras a matter of law objectionable. Smith v. 
Deidrick, 30 Minn. 60. (3) The fact that a mortgage is 
given to secure alarger sum than is actually due from 
the mortgagor to the mortgagee, or that its condition 
failed to describe the real character of the indebted- 
ness or liability intended to be secured, does not nec- 
essarily render the mortgage fraudulent as respects 
the mortgagor’s creditors. The question still is, was 
it made with intent to hinder, delay or defraud the 
mortgagor’s creditors? Minor v. Sheehan, 30 Minn. 
419, and cases cited; Jones Ch. Mortg., § 96. Berry v. 
O’Counor. Opinion by Berry, J. 

(Decided Dec. 22, 1884.] 


JUDGMENT—ENTRY ON ORDER OF, JUDGE AFTER EX- 
PIRATION OF TERM—IRREGULAR.—Where the judge of 
a municipal court, upon the expiration of his term of 
office, vacated and ceased to occupy the same, but 
thereafter reduced to writing and filed a decision and 
order for judgment in a case previously tried and sub- 
mitted, held, that such decision and order were unau- 
thorized, and a judgment entered thereon may be set 
aside on motion. It is not enough that he had arrived 
at a conclusion before his term expired; it was neces- 
sary that his decision be reduced to writing and filed; 
until then it was subject to revision, and could not be 
considered as determining the case. Kissam v. Ham- 
ilton, 20 How. Pr. 376; Ayrault v. Sackett, 17 id. 461; 
Putnam v. Crombie, 34 Barb. 232. In Carli v. Rhener, 
27 Minn. 292,the judge filed his decision in writing the 
same hour, but after his successor qualified, and in ig- 
norance of the latter fact, and while he was still in 
possession of the office and performing its duties. He 
had not yet surrendered or vacated it. And he was 
held to be an officer de facto, and his acts valid. That 
case is clearly distinguishable from this, and the same 
remark applies to the case of State v. Brown, 12 Minn. 
545 (Gil. 448). Wethink the motion to set aside the 
judgment was the proper remedy, and should be 
granted. Grant v. Vandercook, 57 Barb. 175. Cain v. 
Libby. Opinion by Vanderburgh, J. 

(Decided Dec. 2, 1884.] 

CONSTITUTIONAL LAW —INCORPORATION OF VII- 
LAGES—DELEGATION OF LEGISLATIVE POWERS.—Chap- 
ter 73, General Laws, 1883, provides for the incorpora- 
tion of villages upon petition to the judge of the Dis- 
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trict Court; that upon a hearing of such -petition the 
court may proceed to hear proof for or against the in- 
corporation, and take such evidence as it shall deem 
necessary ; and that if the court after such hearing is 
satisfied ‘ that the lands embraced in such petition, or 
any part thereof,ought to be included in said proposed 
village, and that the interests of the inhabitants will 
be promoted thereby, it shall make an order declaring 
that such territory, the boundaries of which shall be 
therein set forth by metes and bounds, and which 
may be diminished or enlarged by such court from the 
boundaries specified in the application, as justice may 
require, shall be an incorporated village. Held, that 
this act is unconstitutional, for the reason that it as- 
sumes to delegate legislative powers to the District 
Court, a tribunal not authorized under the Constitu- 
tion to exercise such powers. The granting of all 
charters of incorporation involves the exercise of leg- 
islative functions. The proposition (says Dillon) 
which lies at the foundation of the laws of corpora- 
tions ot the country is that they all, public or private, 
exist and can exist only by virtue of express legisla- 
tive enactment creating or authorizing the creation of 
the corporate body. All municipal corporations are 
mere auxiliaries to the State government in the busi- 
ness of municipal rule. The act of deciding when and 
under what circumstances the public interests require 
the creation of these auxiliaries or aids to the State 
government is one of the highest and most important 
legislative powers and duties. By section 1, article 4, 
the Constitution of the State, the legislative depart- 
ment of the government is made tocons st of a Senate 
and House of Representatives. In them all legisla- 
tive power is exclusively vested. One of the settled 
maxims of constitutional Jaw is that legislative powers 
cannot be delegated. Where the Constitution has lo- 
cated the law-making power it must remain. The de- 
partment to whose judgment and wisdom it has been 
intrusted cannot abdicate this power and relieve itself 
of the responsibility by choosing other agencies upon 
whom itshall be devolved. Cooley Const. Law, 139. 
As said by this court in State v. Young, 29 Minn. 551; 
8S. C., 9 N. W. Rep. 737, it is a principle not questioned 
that except when authorized by the Constitution, asin 
respect to municipal corporations, the Legislature can- 
not delegate legislative power. The power of local 
legislation commonly bestowed on municipal corpora- 
tions does not trench upon the maxim, since this is au- 
thorized, impliedly at least, by the Constitution itself; 
and the maxim itself is to be understood in the light 
of an immemorial practice which has always recog- 
nized the policy and propriety of vesting in such cor- 
porations these powers. As before remarked, munici- 
pal corporations are created for this purpose, as aid to 
the State government iu the business of municipal rule. 
Cooley Const. Law, 140. Had the Legislature, by the 
act in question, fixed and specified all the conditions 
and facts upon which the incorporation of certain ter- 
ritory should depend, we do not question their right 
to refer to some tribunal or body the question of as- 
certaining and determining the existence of these 
facts and conditions. Neither do we decide that they 
might not delegate certain legislative powers regard- 
ing the organization and incorporation of villages to 
some appropriate municipal body which might consti- 
tutionally exercise local legislative powers. The dele- 
gation of certain powers of local legislation to munici- 
pal bodies, for reasons already suggested, is permissi- 
ble. Boards of county commissioners are already, un- 
der certain limitations, invested with somewhat simi- 
lar powers in the organization and change of bounda- 
ries of towns and school districts. But the present act 
assumes to delegate these legislative powers to the Dis- 
trict Court, a tribunal not authorized to exercise 





them, its jurisdiction under the Constitution being 
purely judicial. Cases may be found where it has 
been held that powers similar to those conferred by 
this act were properly delegated to certain so-called 
courts, but we think it will be found in almost every 
instance that these courts were not exclusively judi- 
cial, but also quasi municipal bodies invested with 
certain powers of local legislation. Such are the 
County Courts in some States, which take the place of 
our boards of county commissioners in the municipal 
government of the county. As bearing upon the 
question here considered, see City of Galesburg vy. 
Hawkinson, 75 Ill. 152; Shumway v. Bennett, 29 Mich. 
451. State v. Simon. Opinion by Mitchell, J. 
[Decided Dec. 18, 1884.] 


—_—_-——_—— 


CRIMINAL LAW. 

CONSPIRACY TO ROB—MURDER—ALL GUILTY.—If 
several are associated together to commit a robbery, 
and one of them, while all are engaged in the common 
design, intentionally kills the person they are attempt- 
ing to rob, in furtherance of the common purpose, all 
are equally guilty,though the others had not previously 
consented to the killing, where such killing was done 
in the execution of the common purpose, and was a 
natural and probable result of the attempt to rob. 
People v. Vasquez, 49 Cal. 560; State v. Shelledy, 8 
Iowa, 477; United States v. Ross, 1 Gall. 624; People 
v. Pool, 27 Cal. 572; State v. Nash, 7 Iowa, 347; Stipp 
v. State, 11 Ind. 62; 1 Bish. Crim. Law (7th ed.), § 636; 
2 Whart. Crim. Law (7th ed.), § 998. So if those inside 
the house while attempting to consummate the rob- 
bery, and in furtherance of such conspiracy purposely 
kill the person they are attempting to rob, while he is 
resisting such attempt, and such killingis the natural 
and probable consequence of the common purpose, the 
person outside, who is aiding and assisting, is equally 
guilty as the one striking the fatal blow, though he did 
not previous to such attempt agree to or assent to such 
killing. Sup. Ct. Ohio, Jan., 1884. Stephens v. State. 
Opinion by Johnson, C. J. [42 Ohio St. 150; See 28 
Eng. Rep. 64.] 


LARCENY—RECENT POSSESSION—INTENT.—The re- 
cent possession by the defendant of the stolen prop- 
erty, his conduct at the pawnbroker’s shop, the nature 
of the account given by him of the manner in which he 
had acquired it, the conflict between his statement and 
his evidence in that regard, constituted sufficient 
proof that the defendant stole the watch. State v. 
Hogard, 12 Minn. 293 (Gil. 191); 2 Russ. Cr. 337, 338; 
Knickerbocker v. People, 48N. Y. 177; Com..v. Me- 
Gorty, 114 Mass. 299; Ingalls v. State, 48 Wis. 647. The 
fact that the larceny was committed within the house 
during the night; that the defendant was not an in- 
mate of the house, and up to the hour of the closing of 
the house for the night was not in it, render possible no 
other conclusion from the premise that he committed 
the larceny than that he also entered the house. The 
felonious intent with which the entrance was effected 
was properly inferred from the fact of the larceny 
committed. Roscoe Crim. Ev. 369; 2 Archb. Crim. 
Pr. & Pl. (Pomeroy’s ed.) 1107. Sup. Ct. Minn., Dec., 
1884. State v. Johnson. Opinion by Dickinson, J. [21 
N. W. Rep. 843. See 30 Alb. L. J. 318.—Ep.] 


INDICTMENT—REFERRING TO THIRD PERSON AS UN- 
KNOWN—BRIBERY—EVIDENCE.—At common law, in 
cases where an indictment referred to third parties as 
persons to the grand jury unknown, if upon the trial it 
was made to appear that the grand jury did know the 
names of the persons referred to, the accused would 
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. have to be acquitted on the ground of a variance be- 
tween the allegations of the indictment and the proofs. 
But it was not necessary for the State to prove the 
truth of the allegations beyond a reasonable doubt. 
Upon the contrary, quite a different rule is to be ap- 
plied, and the burden is on the defendant to show that 
the grand jury at the particular time of finding the in- 
dictment knew the names of the parties described as 
unknown. Com. v. Gallagher, 126 Mass. 54; Com. v. 
Hill, 11 Cush. 137; Com. v. Tompson, 2 id. 551; Rex 
v. Bush, Russ. & R. Cr. Cas. 372; Whart. Crim. Ev., § 
97. The doctrine contended for by plaintiff in error 
can be found in Stone v. State, 30 Ind. 115; but Wkar- 
ton,in his work on Precedents of Indictments and 
Pleas, vol. 1, p. 18, refers to this decision as pushing 
the doctrine to a ‘‘ questionable extreme;”’ and such 
is evidently the case. Under the allegations of the in- 
dictment, and the circumstances of the case as shown 
by the testimony, it was held competent for the State 
to prove other acts of bribery than those alleged in the 
indictment, forthe purpose of corroborating the prin- 
cipal witness upon material facts involved in the origi- 
nal contract of bribery, and also for the purpose of 
showing the system, plan and design of the parties in- 
volved in the transaction alleged in the indictment. 
State v. Bridgman, 49 Vt. 202; Thayer v. Thayer, 101 
Mass. 111; Kramer v. Com.,87 Penn. St. 299; Rex v. 
Hough, Russ. & R. Cr. Cas. 120; Rex v. Ball, id. 132; 
Com. v. Price, 10 Gray, 472; Reg. v. Francis, 12 Cox 
Crim. Cas. 612; Regina v. Garner,4 Fost. & F. 346; 
Whart. Crim. Ev., § 38 et seq. Sup. Ct. Neb., Nov. 18, 
1884. Guthrie v. State. Opinion by Reese, J. [21 N. 


W. Rep. 455.] 
——_____— 


FINANCIAL LAW. 


BANK AND BANKING—DEPOSIT OF NOTE FOR COLLEC- 
TION—SALE.—(1) Leaving a note at a bank for collec- 
tion does not autlforize the bank to sell it. Andif the 
bank does sell it without authority, and satisfies the 
payee, the purchaser cannot afterward collect it as 
against a surety of the maker. Andif the purchaser 
has left the payee to suppose that the note was regularly 
taken up, the latter cannot after the maker’s death, 
and on being madea party to a suit upon the note 
against the surety, be required to elect between affirm- 
ing the sale and rescinding it and restoring the money 
which he has received in payment of it. (2) The maker 
of a note that has been sold to satisfy the payee will 
continue liable upon itif he consents to do so; but his 
consent will not bind his surety. (3) Whether one 
who in good faith bas purchased a note that has been 
sold without authority has not a remedy against the 
vendor, quere. Sup. Ct. Mich. Fuller v. Bennett. 
Opinion by Cooley, C.J. [21 N. W. Rep. 433.] 


—_—_>___— 


INSURANCE LAW. 


FIRE—AUTHORITY OF ADJUSTER—WAIVER OF FOR- 
FEITURE.—However well the duties and powers of an 
insurance adjuster may be known in the community, 
the law makes no presumption with reference to them, 
and they must be proven in every case where the 
rights of the parties depend upon the question whether 
his acts were done with authority. Where there is no 
evidence of the authority of an adjuster to waive 
proofs of loss, it is error to instruct the jury thata 
waiver might be inferred from certain acts done by 
him. Where the assured asserts a claim for loss under 
his policy, and the insurer is informed of facts out of 
which a forfeiture it is claimed grew, but with knowl- 
edge of the circumstances, continues to treat the con- 
tract as binding, arid induces the assured to act in that 
belief, the insurer may be held to have waived the for- 





feiture. See Titus v. Glens Falls Ins. Co., 81 N. Y. 
410; Insurance Co. v. Norton, 96 U. S. 234; Webster 
v. Phoenix Ins. Co., 36 Wis. 67; Northwestern Mut. 
Ins. Co. v. Germania Ins. Co., 40 id. 453; Cannon v. 
Home Ins. Co., 53 id. 585. It is claimed however by 
defendant that a different rule is established by this 
courtiu Fitchpatrick v. Hawkeye Ins. Co., 53 Iowa, 
335. It is held in that case that the insurer did not 
waive the forfeiture of the policy by requiring proofs 
of loss after being orally informed of the fact which 
created the forfeiture. The ground on which the hold 
ing is put is that as the policy itself provided that the 
information should be communicated by the proofs of 
loss, and as the oral information was not full, the in- 
surer had the right to demand that full information be 
communicated to it in the manner provided in the con- 
tract before it determined the question of its liability ; 
and as the proofs were demanded to enable it to deter- 
mine that question, it did not wuive the forfeiture by 
demanding them. The distinction between the two 
cases is very apparent. Sup. Ct. Iowa, Dec., 1884. 
Hollis v. State Ins. Co. Opinion by Reed, J. [21 N- 
W. Rep. 774.] 


————__>_—_—— 


CORRESPONDENCE. 
LAw Reports. 
Editor of the Albany Law Journal: 

The publication of legal reports, authorized and as 
private enterprises, constitutes the only perpetual mo- 
tion. It does not slacken, falter, or wear out. If suf- 
ficient cases are not at hand to make a volume every 
month, what is called ‘‘annotation”’’ is resorted to, 
viz., dozens of pages of solid names of cases which 
more or less cover certain of the ground of the text. 
We have railway reports, corporation reports, tele- 
graph reports, and there is no reason why — since 
everybody who can use a pair of shears can make them 
—we should not have sugar-refinery cases, horse cases, 
cow cases, mad-dog cases, snake-bite cases, etc.? Is 
there no relief? Since nobody but the law booksellers 
enjoy this sort of thing, and in the end the people pay, 
cannot the State interfere? Why cannot a law’be de- 
vised authorizing the reporter to abridge decisions 
something like this: 

“The court followed ——- v. —, ——-—, and as to 
the novel point proceeded as follows,”’ etc.’’ 

Why should we be compelled to pay fora million de- 
cisions to the effect that contributory negligence is a 
defense to an action for ordinary negligence, or any 
other proposition of horn-book law? 

In old times the lawyer who was buying books was 
only losing the use of his money, plus ordinary wear 
and tear. Now he is buying the costliest class of 
books published, with the certainty of their being su- 
perseded by new editions not only, but by private se- 
ries and voluminous ‘reports,’ within a year or so. 
I do not remember the proceeds of the late Charles 
O’Conor’s library, but it was a case in point. The. 
amount realized was probably not one-tenth of the 
disbursement made. The result is that nobody but 
the law bookseller is benefited. 

The ALBANY LAW JOURNAL will earn the gratitude 
of lawyers not only, but of clients whoin the end pay 
the lawyers, by not only calling attention to the mat- 
ter, but keeping it up, inviting suggestions, discussing 
it, and lending its facilities to working our relief. 

BARRISTER. 

New York, April 23, 1885. 

P.S. What is the meaning of the word ‘‘ reports?” 
It has an official sound. What right has any book- 
seller to get up a collection of cases by hack work and 
call them ‘‘reports,’? anyhow? The bar itself could 
stop this thing by simply refusing to purchase. 
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INTEREST AGAIN. 


Editor of the Albany Law Journal: 

In reply to my query published on page 300 of your 
issue of April 11, 1885, relative to the correct legal 
method of computing time between two given dates 
for the purpose of subsequently computing interest, 
the two answers, viz., page 319, April 18, and that of 
Mr. Fontes, page 340, April 25, do not solve the prob- 
lem. Both cite the Revised Statutes, pt. 2, ch. 4, tit. 3, 
§§ 9,10. But I want to know how to apply the above 
citation and above all the authorities, or even one au- 
thority on the subject. 

As my theory resulted from an attempt to calculate 
an actual payment of interest on over-due notes, I 
sought to ascertain the authorized method for my own 
protection. 

There are three ways of computing, to mention no 
more, that I beg to instance to make my query clear. 

The question is: What time has elapsed between 
October 25, 1884, October 29, 1884, October 31, 1884, re- 
spectively, and March 19, 1885? 

By method 1. The actual number of days is 145. Di- 
vide this by 30, and the result is 4 months and 25 days 
for the first note; 4 months and 21 days for the sec- 
ond; 4 months and 19 days for the third. 

By method 2. Calling October the tenth month, and 
March the third month, and subtracting as below, we 


This gives 4 months and 24 days,4 months and 20 
days, 4 months and 18 days for the three notes re- 
spectively. 

By method 3. From October 25 to November 25 is 
one month; to December 25, two; to January 25, 
three; to February 25, four; leaving 22 days to March 
19. This gives 4 months and 29 days, 4 months and 19 
days, 4 months and 19 days for the three notes re- 
spectively. 

Which of the three methods is authorized, and what 
authority can be cited? Although Iseek information, 
I would venture the following statement: I cannot see 
that the above citation authorizes the third method. 
I can see authority however for the other two, but of 
these two the first seems to me wrong, while the sec- 
ond, in my opinion, will meet every possible emer- 
gency. 

Thanking you for this space, I am, 

Very truly yours, 

New York, April 28, 1885. 

> 


NEW BOOKS AND NEW EDITIONS. 


INQUIRER. 


FARMER’sS History OF DETROIT AND MICHIGAN. 


The History of Detroit and Michigan, or the Metropolis illus- 
trated. A chronological cyclopoedia of the past and pres- 
ent. Including a full record of territorial days in Michi- 
gan and the annals of Wayne county. By Silas Farmer, 
Historiographer. Detroit: Silas Farmer & Co. 1884. 


This is avery elaborate and copiously illustrated 
work, which must be of great interest to the inhabit- 
ants of Michigan. Itis in plan and execution about 
ou a level with the many local histories which have 
been issued during the last quarter of a century. 
While much of it is of no general interest, there are 
chapters on the legislatures, laws and courts, which 
are undoubtedly valuable to Michigan lawyers. One 
of the most valuable characteristics of this history is 
the large number of cuts of ancient buildings, perpetu- 
ating the appearance of old localities which easily fade 





from the recollection. Every lawyer has experienced 
the difficulty of proving the character of the occupa- 
tion of land after the lapse of comparatively a few 
years. The book is handsomely printed, and we are 
glad to see that it has none of the portraits of self-made 
men which usually disfigure such works. We would 
whisper to Mr. Farmer that Shakespeare never could 
have said ‘‘ native here and to the manor born.’’ What 
he said was ‘‘ manuner.”’ 


CAREYS’ FoRMS AND PRECEDENTS. 


Forms and Precedents, embracing the following subjects : 
Pleading and Practice in courts of equity, admiralty and 
common law; proceedings in orphans’ courts; statutory 
proceedings, patents, trade-marks, and copyrights; con- 
tracts and conveyancing; wills, ete. Compiled and 
edited by James Carey, Jr., and Francis King Carey. Bal- 
timore: M. Curlander. 1885 Pp. x, 1084. 

This seems to be a very complete collection, but 
many of the forms might well be boiled down and 
modernized. A compiler of forms ought to find 
something newer than ‘‘ made oath on the Holy Evan- 
gels of Almighty God.’’ The book is too coarsely 
printed; it ought to have been much less bulky. 


MURFREE’S OFFICIAL BONDs. 


A Treatise onthe Lawof Oficial Bonds and other penal 
bonds. By W.L. Murfree, Sr. St. Louis: Review Pub- 
lishing Co. 1885. Pp. viii, 646. 

The practitioner will here find all the learning on 
this subordinate subject, conveniently arranged, and 
concisely expressed. The book is very handsomely 
printed. The author’s industry has enabled him to 
cite cases filling a double-columned table of thirty- 
six pages. 


BUSWELL ON INSANITY. 


The Law of Insanity ia its application to the civil rights and 
capacities and criminal responsibility of the citizen. By 
Henry F. Buswell. Boston: Little, Brown & Co. 1885. 
Pp. xxxviii, 595. 

A cursory examination leads us to think well of this 
work. It seems very comprehensive, and isa model 
for text-book writersin one respect—it wastes no 
words. The subject well deserves independent treat- 
ment such as it receives from Mr. Lawson and the 


present writer. 
———___>—___—__- 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, April 28, 1885: 

Judgment modified, and as modified affirmed, with- 
out costs to either party in this court—Margaret C. 
Remington, respondent, vy. William H. Walker, exec- 
utor, etc., appellant. Judgment reversed, new trial 
granted, costs to abide the event—Charles C. Motel, 
infant, etc., respondent, v. Sixth Avenue R. Co., ap- 
pellant.—Judgment affirmed, with costs—Edward J. 
McGeau, receiver, etc., appellant, v. Thomas Mackel- 
lar et al., respondents. ——Order affirmed, with costs 
—Charles G. S. Baker, appellant, v. Jarvis 8. Baker, 
respondent.——Order of General Term reversed, that 
of Special Term affirmed, with costs—Robert F. Lit- 
tle, receiver, etc., appellant, v. Theresa Lynch, re- 
spondent.— Appeals dismissed, with costs—Bolton 
Hall et al., respondents, v. United States Reflector 
Co., appellant; Peter Rowe, sheriff, etc., appellant.— 
Order modified and affirmed as to the appointment of 
a trustee only, with costs—In re petition of Edmund 
Waring and another. 





THE ALBANY LAW JOURNAL. 


361 

















‘The Alban y Taw J ournal, 


May 9, 1885. 





ALBANY, 








CURRENT TOPICS. 


N last week’s Nation we find a long editorial on 
‘¢The Lawyers and the Field Code.” It is by 

no means so heavy as we expected. On the con- 
trary it is in spots amusing. For example, it would 
be difficult to imagine any thing ‘‘ cooler” than 
the following: ‘‘Since it is unquestionably the 
general opinion among lawyers that the adoption of 
the Field Code will, for a time at least, greatly in- 
crease litigation, the spirited resistance offered by 
the leaders of the profession to this measure cannot 
be explained by a reference to selfish motives.” 
This is taking things for granted with a vengeance. 
The opposition say so, therefore so it is, Now we 
do not assert or believe that the opposition are ac- 
tuated by mercenary motives, although we suspect 
they are selfish. Prejudice, laziness, obstinacy, 
pique, have a good deal to do with the matter. 
But the funniest thing the Nation says is this: ‘‘ It 


is the product neither of the judges nor of the pro-. 


fession, and the profession will therefore refuse to 
take the responsibility of giving it a meaning until 
it has passed through the process of assimilation 
which they require. No Code, we may safely predict, 
will be successfully applied unless it first secures the 
general approbation of the bar.” This is rank non- 
sense. We suspected until just now, that some mem- 
ber of the city bar association wrote these things for 
the Nation, but it is hard to believe that any lawyer 
ever wrote such whimsical opinions as this. Not 
one of the present Codes “secured the general ap- 
probation of the bar,” yet they are universally ac- 
knowledged to be successful. But we find no fault 
with the Nation and Mr. Cowen. The nonsense of 
the former, unalleviated by Mr. Cowen’s wit and 
good feeling, and the unsoundness of the latter, 
uninfected by the Nuation’s editorial cataract, are 
alike amusing, and enable us, we trust, to season 
the insipidity of Current Topics. But we find no 
argument sufficient to defeat the will of the people, 
and the repeated action of the Legislature. 


We have read Mr. Pomeroy’s and Mr. Miller’s 
pamphlets against the Code, and do not find much 
startling or new. Mr. Pomeroy was a learned 
teacher and a good author, but he was a professor, 
and he was bounded by the spirit of the professor; 
he lacked the breadth of aman of affairs. We 
would rather pin our faith to the opinion of Chief 
Justice Wallace. It is no disparagement to Mr. 
Miller to say that his opinions are not even so 
weighty as Mr. Pomeroy’s, although if we could 
see general merit in his minute criticisms we would 
admit it. Our answer to all these criticisms is that 
it is hopeless to get a Code without fault or above 
criticism, and that this Code probably comes nearer 


Vout. 31 — No. 19. 





the mark than any we could get in another genera- 
tion. 


One reason against codification has not been 
stated by the gentlemen of the New York City Bar 
Association, and we do not scruple to give them a 
live reason. That reason ‘is, that after we get a Code 
the courts, having run so long in the ruts of the 
common law, will not pay any attention to it. For 
example: the Code of Civil Procedure, section 3345, 
enacts that ‘‘the rule of the common law that a stat- 
ute in derogation of the common law is strictly 
construed, does not apply to this act.” This was 
the provision of the old Code, § 467. Now in the 
case of Noyes v. Davidson, an abstract of which is 
given in another column, our Court of Appeals say, 
the chief judge himself writing the opinion: ‘‘ Sec- 
tions 1421 et seg. of Code of Civil Procedure, au- 
thorizing the substitution of the indemnitors of a 
sheriff as defendants in an action brought to recover 
personal property levied upon him by virtue of an 
attachment or execution, or to recover damages for 
such a levy are new, and constitute a serious and 
important innovation upon the law as it stood 
previous to their enactment. This statute is clearly 
in derogation of the common law and common 
right, and by settled rules of interpretation must be 
strictly construed, and not extended beyond its ex- 
press provisions and clear import. McCluskey v. 
Cromwell, 11 N. Y. 593; Sprague v. Birdsall, 2 
Cow. 419; 4 Mass. 145, 473.” If courts are not go- 
ing to pay any more attention than this to Codes 
and statutes, of course we may just as well let 
them go on making the law to suit themselves, We 
wonder if the court would not have granted a re- 
argument in this case on the ground that they had 
misapprehended the law. 


The Pennsylvania Supreme Court, in April, 1884, 
were called on, in Carroll v. Burns, to construe this 
provision in a will: ‘‘All the rest, residue and re- 
mainder of my estate, real and personal, I devise 
and bequeath unto my said three daughters, to have 
and to hold to them during their natural lives, and 
after their death then to the lawful issue of my 
said three daughters and the heirs and assigns of 
such issue.” They unanimously held that ‘‘ the 
clear intent of the testatrix was to give each of her 
daughters a life estate only, and on their death to 
give to their children and their heirs the estate in 
fee.” Soon after this decision was rendered, lead- 
ing conveyancers and real estate lawyers, although 
without any standing in court as to the case, united 
in a memorial to the court, praying for a rehearing, 
on the ground that the decision, as it stood, would 
unsettle half the real estate titles in the city; and 
it was contended that the decision was contrary to 
the “rule in Shelly’s case,” the ancient and accepted 
rule for interpreting the principle involved. A re- 
hearing was granted, and the court, three judges 
dissenting, held that “perhaps the testatrix in- 
tended to give a life estate to her daughters, and the 
remainder in fee to their children; but she has 
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used words which definitely vest in her daughters 
an estate tail, and the courts are not at liberty to 
wrest them so that they may mean any thing else.” 
And so reversed their former decision. Fine com- 
mentary on the precision and ‘elasticity ” of the 
common law! This is cited asa remarkable instance 
of a court’s reversing itself, but we recollect that 
this same court turned a similar somersault a few 


years ago. 


The constitutional question in the case of General 
Lawton’s appointment by the president is not so 
easy to dispose of as the party newspapers on both 
sides deem it. Attorney-General Garland is a good 
lawyer, and he holds that President Johnson’s par- 
don made General Lawton a new man, and quite 
competent to hold office under the government in 
spite of his previous rebelliousness. Others think 
that the subsequent constitutional amendment re- 
quiring the removal of disability by Congress ap- 
plies to the General’s case, and that the pardon ex- 
tended only to criminal responsibility. But it is 
replied that one of the consequences of rebellion or 
treason was incompetency to hold office, and that 
this disability was cured by the pardon. But then 


on the other hand it is said that while an act of 
Congress alone could not revive the disability, the 
constitutional amendment did have that effect, that 
the change of the fundamental law could and did 
effect any thing that the sovereign law makers, the 


people, intended or desired. It is much easier to 
state the question than to solve it, and we shall not 
at present undertake to express an opinion, because 
we have no right, upon present reflection, to have 
any. It is a good question for our law-school moot 
courts to discuss, and settle off-hand. We think that 
General Lawton showed excellent sense in not ac- 
cepting the appointment. We will suggest however 
that it is a question that will need to be settled 
some time, and no time is better than now. 


The London Law Times, in a review of Mr. Kelly's 
‘*French Law of Marriage,” criticises the author 
for using the phrase ‘‘ pass upon,” in the sense of 
decide or adjudge, and calls it an ‘‘ unpleasant 
American phrase.” And yet it is used by Shakes- 
peare and Jeremy Taylor, and we venture to say 
never until now has been condemned except by some 
philological pedant. Most “Americanisms” are 
traceable to good English origin. 


> 


NOTES OF CASES. 


N Reg. v. Stephenson, Crown Cases Reserved, 52 
L. T. (N. S.) 267, it was held that it is an in- 
dictable misdemeanor willfully to prevent an in- 
quest appointed by the coroner, or to destroy the 
body ‘n question. Grove, J., said: “The two 
points submitted for our consideration and decision 
are: “ Whether it is an indictable misdemeanor 
willfully to prevent the holding of an inquest of 
which the coroner has given notice, and whether 





— 


there is sufficient on this case to show that the cor- 
oner had the right and power to hold one. No 
case absolutely in point has been referred to, but 
there are many cases which show that interfering 
with and preventing the performance of duties im- 
posed upon officers by statute is a misdemeanor at 
common law. Now the holding of an inquest isa 
matter of great public importance, and it 1s most 
important that where a coroner has reasonable 
grounds for holding an inquest, he should not be 
prevented from doing so, otherwise the conse- 
quences would be most formidable. Child murder 
especially would be more likely to go unpunished, 
if by disposing of the bodies by burning the only 
evidence perhaps of the crime could be destroyed, 
The very object of a coroner’s inquest is to ascer- 
tain the cause of death, and it certainly is not the 
law that the coroner must be certain of the cause 
of death before he can hold an inquest, which 
would be the effect of the argument that the pris- 
oners cannot be convicted, although the coroner 
acted reasonably in determining to hold the inquest, 
if the inquest should prove to be unnecessary. Un- 
der the statute of Edward I, the coroner’s duty is 
to act on information, and the inquest is held to 
test the information. It is said in Bracton 3, chap- 
ter 5, and Horne’s Mirrour, page 38, that the stat- 
ute is in affirmance of the common law, and merely 
directory. Now the statute says ‘the coroner, if 
he be certified by the king’s bailiffs or other honest 
men of the country, shall go to the place where any 
be slain, or suddenly dead or wounded,’ nothing 
being said about murder. An examination of the 
body is required by the statute, and the whole 
wording shows that an inquiry into the cause of 
death is intended, which would be useless had the 
coroner to satisfy himself by evidence as to the 
cause of death previously to holding the inquest.” 


In City of Chicago v. O’Brien, 111 Tll. 532, it was 
held that a city has not the constitutional power to 
require the owner or occupant of premises to keep 
the sidewalk and gutters in front thereof free from 
snow and ice, or to sprinkle the same with ashes or 
sand where the snow and ice cannot be removed 
without injury to the pavement, and inflict a fine on 
him for a neglect or failure to do so. Reterring to 
contrary cases the court said: ‘‘These cases go to 
the length of sustaining the doctrine contended 
for by plaintiffs in error. They announce the doc- 
trine that such improvements may be compelled 
under the general police power. If this be so, by 
an exercise of the same power we presume that the 
owner could be compelled to construct and keep in 
repair public roads, bridges and culverts fronting 
upon or running through his lands, or the owner of 
a city or village lot could be compelled to make 
and repair the street in front of his property. A 
sidewalk is a portion of a public highway, appro- 
priated, it 1s true, to pedestrians alone, but still 
open and free to all persons desiring to use and en- 
joy it as a public highway. It is as much a public 
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highway in the mode of its use as the street itself. 
The difference in the manner of their use does not 
render one public more than the other. They are 
both free to be properly used and enjoyed by the 
entire public, and are constructed alike for their 
use. That the Legislature may afford the neces- 
sary power of constructing such improvements, so 
essentially necessary to the comfort and conven- 
ience of the community, is apparent; but under our 
constitution we think the mode authorized in this 
case is not sanctioned. * * * Even the police 
power, comprehensive as it is, has some limitations. 
It cannot be held to sanction the taking of private 
property for public use without making just com- 
pensation therefor, however essential this might be, 
for the time, to the public health, safety, etc. And 
upon like principle, a purely public burden cannot 
be laid upon a private individual, except as author- 
ized in cases to exercise the right of eminent do- 
main, or by virtue of proper proceedings to en- 
force special assessments or special taxation. The 
drainage of malarial swamps would surely largely 
contribute to promote the public health; but could 
it be contended that therefore the burden of such 
drainage may be laid upon some single person to 
be arbitrarily selected, or upon those who happen 
to own the adjacent dry land, in disregard of the 
principles applicable to special assessments and 
special taxation? Undoubtedly, the allowing of 
ice and snow to remain upon a sidewalk may be de- 
clared a nuisance, but it must be a public nuisance, 
and one, too, not caused by the act of the adjacent 
property holder, but solely by the action of the ele- 
ments. No one questions the right of the munici- 
pality to prevent such use of property, and such ac- 
tion of the citizen as may be injurious to the pub- 
lic; but the adjacent lot owner has no ownership 
or control of the adjacent street, and this ordinance 
seeks to control the action of no one while on the 
street. The lot owner is held responsible solely 
and simply for the accident of owning property 
near the nuisance. He may have no more actual 
control of the street, or necessity to use it, than if 
his property were miles away; still he is held re- 
sponsible for.a result he could not control, and to 
the production of which he did not even theoreti- 
cally contribute. The gist of the whole argument 
is merely that it is convenient to hold him respon- 
sible. It is not perceived why it would not be 
equally convenient to hold him responsible for the 
entire police government of so much of the street.” 
The court reaffirmed Gridley v. City of Bloomington, 
88 Ill. 554; 8S. C., 30 Am. Rep. 566. Dickey, Shel- 
don and Craig, JJ., dissenting. We believe ‘this 
doctrine prevails nowhere else. 


In Brockway v. Mullin, 46 N. J. L. 448 (Supreme 
Court), an agent was authorized to manage a hotel, 
and without the knowledge of the principal en- 
tered into an arrangement with a livery stable 
keeper that the latter should furnish carriages for 
the guests of the house, and that the house would 





be responsible for the safe keeping and return of 
the carriages. Held, that the principal was not 
bound. The court said: “It is said in the brief of 
plaintiffs’ counsel that it is a matter of common 
knowledge that no well regulated hotel could do 
business and accommodate the public without mak- 
ing some such arrangement as this, and that it is a 
well-known occurrence for a guest who wishes a 
horse and carriage to apply at the desk, and an or- 
der is sent to the livery stable keeper, who fur- 
nishes the equipment to a man he does not see, and 
so has no means of ascertaining his responsibility. 
He therefore says that a contract like the one found 
by the court is a natural and necessary one for the 
protection of the liveryman. Suppose this be ad- 
mitted, and it be for the purposes of this argument 
assumed that this is such a familiar transaction 
that it rests within the cognizance of every one 
without proof of the fact, yet Ido not think it 
makes in favor of the plaintiff's case. It only 
shows that the hotel, for the convenience of a guest, 
communicates with some one who furnishes the car- 
riage. So also the communication is made with 
an express company or railroad company to take 
charge of a guest’s luggage. Soin both instances 
the charges are paid at the desk of the hotel for 
the guest and put in his bill. In neither is it 
known that the proprietor of the hotel assumes the 
character of an expressman or hirer of a vehicle, or 
any responsibility for the performance of the duties 
of either. And this usage, as claimed to exist 
within the knowledge of every one, makes the 
guest and not the hotel keeper the bailee. If this 
be so, then if the hiring in this case was, as is 
claimed, a hiring to the hotel keeper, it was not 
within the scope of his business, and so did not 
bind the principal. If it was a hiring to the guest, 
then the contract of the husband encounters a le- 
gal difficulty in the shape of the statute of frauds. 
It was a verbal contract to answer for the default 
or miscarriage of another. Kirkham v. Marter, 2 
Barn. & Ald. 618; Brown Stat. Frauds, § 155. 
Therefore to recover at all it was essential for the 
plaintiff to stand upon a usage for hotel keepers to 
hire horses to their guests. For it is perceived 
that if he was the bailee, the letting to the guest 
was a new bailment in which he was the bailor. If 
apart of the business of a hotel keeper is to let 
horses to his guests, and by reason of this the hotel 
proprietor is bound for a hiring of a horse for that 
purpose, with a contract extending the liability of 
the hirer to an absolute insurance, it is difficult to 
perceive the limit to the agent’s authority in this 
direction. If he can hire, he can purchase. He 
can establish a stable with an unlimited number of 
animals, and for their price and food and attend- 
ance, the proprietor, although ignorant of the act, 
will, by reason of the general authority to manage 
the business of the hotel given to the agent, be- 
come responsible, I think, as the case stands upon 
the record, with no proof that the transaction con- 
cerning which this contract was made was incident 
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to the hotel business, and with the fact that the 
proprietress was ignorant of the transaction, there 
is nothing to support the agent’s authority to bind 
her by such an agreement.” 


—_——__>__— 


A SHORT PLEA FOR A CODE. 





F laws ‘the most to be desired are those that 
are the most rare, the most simple and gen- 
eral; andI am further of opinion that we were 
better to have none at all than to have them in so 
prodigious numbers as we have.” Thus concluded 
old Montaigne. It is hardly necessary to observe 
that were he living to-day he would see no reason 
for changing his opinion. He knew that ‘‘ there is 
little relation between our actions that are in per- 
petual mutation and fixed and immobile laws,” 
and he expresses with his usual pungent quaintness 
the futility of the attempt to provide for all con- 
tingencies by statute and by precedent. It is like 
trying to hold quicksilver. It is, in short, unscien- 
tific, and this is to our mind the fatal objection to 
the common law in its present state. We think 
that the supporters and advocates of a code are, in 
effect, seeking to adopt in law the same method 
that prevails in every other branch of human know- 
ledge —to strip away the scaffolding, and show 
the actual state of the structure. 

If, in any of the physical sciences, the workers of 
the present day had at their command only the ac- 
cumulated, undigested experiments of their prede- 
cessors, what progress could they make? It is by 
method that they advance. Each man’s discovery 
or experiment becomes part of a distinct and defi- 
nite whole, so that the trained specialist can state 
precisely the position up to date of his particular 
science, Why should law alone be exempted from 
this process? Because, we are told, law is not asci- 
ence. Most assuredly amongst ourselves at present 
it is not, but if it is wished by the assertion to con- 
vey that it is intrinsically incapable of being made 
a science, we have proof positive that the assertion 
is wrong. Wherever a code exists there iaw has 
assumed the rank and dignity of a science; there 
jurists and jurisconsults exist in fact as well as 
name, and the study of the law isa truly liberal 
study. Law isthe essence of all other sciences, 
and shall it be unscientific only when applied to hu- 
man affairs, its most immediate function? Can we 
not all discern with more or less distinctness the fun- 
damental principles which underlie the endless mu- 
tations of our cases? Often misapprehended and 
misapplied, still the principles are there, just as 
capable of exact and definite statement as the laws 
of gravitation or molecular force. 

Take one simple instance. Sie utere tuo ut alienum 
non ledas is one of the bottom truths, as old as the 
hills, which must have been recognizable as a prin- 
ciple of right by the first judge who ever tried a 
case. And yet where is it in our law? We must 
go and dig it out of Fletcher vy. Rylands or some 
similar case, and accompany it with a long train of 








distinctions and collateral authorities, and thus 
waste time in getting rid of a heap of super-incum- 
bent material, useful enough perhaps in other con- 
nections, but just superfluous rubbish for the pur- 
pose we have in hand. We would laugh at the 
savant, who having to call to his aid the law of 
gravitation, should for that purpose remount to 
Newton’s original experiments, and work his way 
from them downward to the matter in hand, and 
yet this is what we are doing every day of our lives, 
Further, is it not probable that if our scientitic 
men pursued this round-about course they would 
go wrong in many an observation, simply for want 
of having the necessary law right to their hands? 
The length and difficulty of the reference would 
lead to many an oversight of the law. And so 
here, if this old maxim, couched in fair, modern 
terms, formed part of a handy, well conned code, 
would not its force be invoked in many a case where 
it is now passed over in inadvertent silence? 

Nor let it be objected that what we ask for is sim- 
ply a new version of the Decalogue. In the best 
sense it is a modern Decalogue we ask for. ‘‘ For 
there are in nature certain fountains of justice 
whence all civil laws are derived, but as streams, 
and like as waters do take tinctures and tastes from 
the soils through which they run, so do civil laws 
vary according to the regions and governments 
where they are planted, though they proceed from 
the same fountains.”” (Advancement of Learning.) 
We believe that the constant tendency of modern 
law is toward union with morality. Hard cases do 
not make bad law, it is bad law that makes the 
hard cases. The perfect consonance of law and 
conscience is no impossibility. The goal is still 
far off, but how much uearer than fifty years ago! 
Already in England, equity and common law ‘‘ have 
met and kissed each other,” and ‘‘Meeson and 
Welsby ” slumber in disused oblivion. Now what 
hinders that we should put on record the exact 
present state of our corpus juris, so that we may sce 
where we stand? Will not defects be more quickly 
remedied when they stare usin the face in black 
and white, challenging the attention of every 
reader? 

Nor do we think it reasonable to fear that the 
mere fact of codification would tend to arrest re- 
form. The day of reverence for authority, as au- 
thority, has gone by. We are not at ail likely to 
sit down and worship the idol our own hands have 
made. The danger, if any, lies in a contrary direc- 
tion — that of too hasty and ill-considered attempts 
to remove apparent blemishes. 

In one respect the law would gain in authority, 
viz., in public estimation, and how much such a 
gain is needed no American requires to be told. 
Just as much as the reproach of obscurity is re- 
moved from our “ jurisprudence ” (save the mark!) 
just so much will that jurisprudence gain in moral 
influence. Who can respect a shifting wmbra that 
its very professors cannot define? The influence of 
the lawyer to-day is stlll something like that of 
the magicians of times gone by. He is a professor 
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of a black art, and his pleas and demurrers, his in- 
structions and exceptions, correspond to the penta- 
gons and aspects, the houses and cadalabadra of old 
Paracelsus and his mates. That this anticipation 
of increased authority is not purely theoretical may 
be seen by acomparison of the public esteem in 
which the civil law is held in the countries under 
its rule, with the total indifference of our own peo- 
ple to the common law as a distinctive system. It 
is not that the civil law is better than the common 
law, but it is presented in a better shape, a shape 
more comprehensible by the laity. In a word, it is 
more scientific. 

The vulgar error that codification would reduce 
or appreciably affect the amount of litigation is 
hardly worth notice. Litigation is the application 
of law to facts, or, and more frequently, the decis- 
ion of disputes as to what are facts; our quarrel 
is upon the law itself. -‘ We give the authority of 
law to infinite doctors, infinite arrests, and as many 
interpretations, yet do we find any end of the need 
of interpreting?” We believe not. Let us then 
have something definite to interpret. Let us en- 
deavor to make of our profession not a mere em- 
piric trade, carried on almost by rule of thumb, but 
a science, distinct, clear and consistent. For this 
a code is the first requisite, and without it all must 
remain in ever-changing confusion, and the term 
“jurist ” or *‘jurisconsult,” as applied toan Ameri- 
can or English lawyer, must be a ridiculous mis- 
nomer. 


A. B. M. 


ee 


LOST WILLS. 
1. 





A N action to procure a judgment, establishing a will» 
L may be maintained by any person interested in 
the establishment thereof, where a will of real or per- 
sonal property, or both, has been executed in such a 
manner, and under such circumstances, that it might, 
under the laws of the State, be admitted to probate in 
a Surrogate’s Court, but the original will has been lost 
or destroyed, by accident or design, before it was duly 
proved and recorded within the State. Code of Civ. 
Proc., $1861. If in such an action, the facts necessary 
to establish the validity of the will as prescribed in 
the last section are satisfactorily proved, final judg- 
ment must be rendered establishing the will accord- 
ingly. Code, § 1862. Where the parties to the action 
who have appeared, or have been duly summoned, in- 
clude all the persons, who would be necessary parties 
to a special proceeding in a Surrogate’s Court, for the 
probate of the same will, and the grant of letters 
thereupon, if the circumstances were such that it 
could have been proved in a Surrogate’s Court, the 
final judgment, rendered as prescribed in the last sec- 
tion, must direct that an exemplified copy thereof be 
transmitted to the surrogate having jurisdiction, and 
be recorded in his office; and that letters testament- 
ary, or letters of administration with the will an- 
nexed, be issued thereupon from his court in the same 
manner,and with like effect as upona will duly proved 
in that court. § 1863. A copy of the will so established, 
or if it is lost or destroyed,the substance thereof, must 
be incorporated into a final judgment, rendered as 
prescribed in the last section, and the surrogate must 





record the same, and issue letters thereupon as di- 
rected in the judgment. § 1864. But the plaintiff is not 
entitled to a judgment establishing a lost or destroyed 
will, as prescribed in this article, unless the will was 
in existence at the time of the testator’s death, or was 
fraudulently destroyed in his life-time; and its pro- 
visions are clearly and distinctly proved by at least 
two credible witnesses, a correct copy or draft being 
equivalent to one witness. § 1865. 

A lost or destroyed will can be admitted to probate 
in a Surrogate’s Court; but only in a case where a 
judgment establishing the will could be rendered by 
the Supreme Court, as prescribed in section 1865. § 2621. 
Before admitting a will to probate the surrogate must 
inquire particularly into all the facts and circumstan- 
ces, and must be satisfied of the genuineness of the 
will, and the validity of its execution. § 2622. It it 
appears to the surrogate that the will was duly execu- 
ted, and that the testator at the time of executing it 
was in all respects competent to make a will, and not 
under restraint, it must be admitted to probate, etc. 
§ 2623. Before a written willis admitted to probate, 
two at least of the subscribing witnesses must be pro- 
duced and examined, if so many are within the State 
and competent and able to testify. § 2618. The death, 
absence from the State, lunacy, or other incompetency 
of a witness, required to be examined as prescribed in 
this or the last section, or proof that such witness can- 
not, after due diligence, be found within the State or 
elsewhere, must be shown by affidavit, or other com- 
petent evidence to the satisfaction of the surrogate, 
before dispensing with bis testimony. § 2619. If all 
the subscribing witnesses to a will are, or if a subscrib- 
ing witness whose testimony is required is dead or in- 
competent, by reason of lunacy or otherwise, to tes- 
tify, or unable to testify, or if such a subscribing wit- 
ness is absent from the State, and the surrogate is sat- 
isfied that his testimony cannot, with due diligence, 
be obtained by a commission, or if such a subscribing 
witness has forgotten the occurrence, or testifies 
against the execution of the will, the will may never- 
theless be established upon proof of the hand-writing 
of the testator and of the subscribing witnesses, and 
also of such other circumstances as would be sufficient 
to prove the will upon the trial of an action. § 
2620. 

Every last will and testament of real or personal 
property, or both, shall be executed and attested in 
the following manner: 

1. It shall be subscribed by the testator at the end 
of the will. 

2. Such subscription shall be made by the testator in 
the presence of each of the attesting witnesses, or shall 
be acknowledged by him to have been so made to each 
of the attesting witnesses. 

3. The testator at the time of making such subscrip- 
tion, or at the time of acknowledging the same, shall - 
declare the instrument so subscribed to be his last will 
and testament. 

4. There shall be at least two attesting witnesses, 
each of whom shall sign his name as a witness at the 
end of the will, at the request of the testator. 2R. S., 
p. 63, § 40. 

These are allof the statutory provisions which have 
any general bearing upon questions relating to the 
probate of lost wills; and it will be observed that lost 
wills must be proved in substantially the same man- 
ner as wills which are in court. 

Before a decree can be made establishing a lost will,the 
court must be satisfied that the statutory requirements 
have been substantially complied with. 

Strict proof is not necessary in any case, unless there 
are suspicious circumstances, and in the probate of 
lost wills the proof is necessarily less strict than in 
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cases where the will itself isin court. Itis not to be 
expected that the proof will be of the same formal 
character. Redfield Sur. Prac. 224. 

The proof of a lost or destroyed will proceeds upon 
the theory that it is not in existence, and cannot be 
produced before the surrogate. Hence the case is one 
of secondary evidence exclusively. Everitt v. Everitt, 
41 Barb. 385. 

First, as to proof of the execution of the will. The 
witnesses should be produced and sworn, if their tes- 
timony can be secured. It is not indispensably neces- 
sary to show who all the witnesses to a will are, if the 
circumstances proven are sufficient to warrant a pre- 
sumption of due execution. See the remarks of the 
court in Butler v. Benson, 1 Barb. 538. If an attesting 
witness has forgotten all about the attestation, the will 
may nevertheless be admitted to probate upon other 
satisfactory proof. Code, § 2620. As far as his testi- 
mony is concerned, a witness might as well be dead 
as to have forgotten the transaction about which he is 
expected to testify; and a party might as well not 
know who a witness is, as to be unable to prove any 
thing by him when he is brought into court. The 
failure of witnesses to remember the circumstances 
attending the execution and attestation of a will,shall 
not be allowed to defeat nor prejudice the rights of 
those interested in its probate. So the court say in 
the last case cited (Butler v. Benson): ‘‘ Get the best 
evidence there is, and if there are no suspisious cir- 
cumstances the law will presume the instrument’prop- 
erly executed, particularly where the attestation 
clause is full.” For a very instructive discussion of 
this question, see the opinion of Ingraham, J., in Law- 
rence v. Norton, 45 Barb. 448. 

If the circumstances show that the statutory re- 
quirements were probably complied with, the will 
should be admitted to probate. 

lf the attestation clause is full, and the signatures 
genuine, and the circumstances corroborative of due 
execution, and there is no evidence disproving a com- 
pliance in any particular, the presumption may be 
lawfully indulged that all the provisions of the statute 
were complied with, although the witnesses are un- 
able to recollect the execution, or what took place at 
the time. A mere failureof memory on the part of 
the witnesses shall not defeat a will, if the attestation 
clause and other circumstances are satisfactory to 
prove its execution. In re Kellum Will, 52 N. Y. 517. 
In this case a good deal of importance was attached to 
the fact that the will was drawn by an experienced 
lawyer, accustomed to drawing wills, and convers- 
ant with the provisions of the statute respecting their 
execution. 

The law raises certain presumptions respecting the 
execution of wills. 

The earliest case involving these presumptions that 
has come under my observation is Hands v. James, 2 
Comyn, Rep. 531 (1735-6). 

The attestation clause was as follows: ‘“ Subscribed 
and signed, sealed, published and declared by the tes- 
tatrix asthe last will and testament in presence of 
us,’’ and then three witnesses set their names. But 
these witnesses being all dead, there was no proof that 
the witnesses set their names in the presence of the 
testatrix, but one witness was an attorney of good 
character. Thecourt said: “The witnesses, by the 
statute of frauds, sought to set their names as wit- 
nesses in the presence of the testatrix; but it is not re- 
quired by the statute that this should be taken notice 
of in the subscription to the will, and whether inserted 
or not, it must be proved. If inserted, it does not 
conclude, but it may be proved contra, and the verdict 
may be found contra. Then if not conclusive when 
inserted, the omission does not conclude it was not so, 








and therefore it must be proved by the best evidence 
the nature of the case will admit. Incase the wit- 
nesses be dead, there cannot probably be any express 
proof; since at the execution of wills few are present 
but the devisor and witnesses. There,asin other cases, 
the proof must be circumstantial, and here are circum- 
stances: 

1. These witnesses have set their names, and it must 
be intended that they did it regularly. 

2. One witness was an attorney of good character, 
and may be presumed to understand what ought to be 
done, rather than the contrary. 

And there may be circumstances to induce a jury to 
believe that the witnesses set their hands in the pres- 
ence of the testator rather than the contrary.’’ This 
case was cited and approved in Croft v. Pawlet, 5 Str. 
1109. 

Dau v. Brown, 4 Cow. 483, was acase where a lost 
will, executed before the revised statutes, was at- 
tempted to be proved. At that time three subscribing 
witnesses were necessary. William L. Marcy, the law- 
yer who drew the will, could only recollect the names 
of two of the witnesses. No one was able to state who 
the third witness was, and of course his signature was 
not proved; yet the court held the will sufficiently 
proved, and cited with approbation the case of Hands 
v. James, supra. Woodworth, J., said the testimony 
was all that could be expected under the circumstan- 
ces, and it made a prima fucie case. The counsel for 
the defendants say in the argument: ‘* The witnesses 
may be entire strangers to each other, or subscribe at 
different times, and it would be hardly possible to 
reach the strictness demanded of us. Who of the le- 
gal profession, when they write and attest wills, charge 
themselves with names? If not, and the will happens 
to be lost, it must be unavailable, unless the proof in 
the present instance be enough. The hardship upon 
the heirs isno answer. The presumption is always in 
favor of supporting the will. Bond v. Seawel/, 3 Burr. 
1773. Suppose the names obliterated or eaten out by 
rats, how can we know them? Yetit cannot be de- 
nied that the will may, notwithstanding, be estab- 
lished.” 

Fetherly v. Waggoner, 11 Wend. 599, isa case simi- 
lar to Dau v. Brown. The court say: ‘The best evi- 
dence of which the nature of the case admits is com- 
petent for the purpose of showing a valid execution,” 
and it was held that while the name of the third wit- 
ness did not appear, the circumstances were suffi- 
cient to warrant the tindingof the fact of due execu- 
tion. 

Brown v. Clark, 77 N. Y. 369, isan instructive case, 
though the will was in court. Therethe attestation 
clause was full, and recited all the facts constituting a 
due execution, and was signed by two witnesses. When 
examined the witnesses were unable to state that they 
signed the will as witnesses at the request of the tes- 
tatrix, or that she at that time declared it to be her 
will. The will was drawn by Mr. Clark, who was a 
lawyer by profession, and was executed by the testa- 
trix under his supervision. At the time of the pro- 
bate of the will Mr. Clark was dead, and no persons 
were living who were present at the execution, except 
the two witnesses. Yet the court held that the 
attestation clause, taken with other circumstances 
and the fact that the will was drawn by a lawyer, 
were sufficient to warrant the finding of due execution 
of the will. 

No unvarying rule as to the amount of proof neces- 
sary to establish the execution of a will can belaid 
down, which is to control every case, as the circum- 
stances of each case must differ from any other. Hence 
it becomes the duty of the court to ascertain from all 
the factsand circumstances, whether the instrument 
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offered is established with reasonable certainty, and if 
it is, to receive the same. Rider v. Legg, 51 Barb. 
260. The law lays down no stubborn, inflexi- 
ble rule in this class of cases, but accepts the 
pest evidence that can be procured, adapted to 
the nature of human affairs, human infirmities and 
casualties, which tends with reasonable certainty to 
establish the fact in controversy. Everitt v. Everitt, 41 
Barb. 385. 

Greenleaf, 2 Ev., § 688 a, says, that if the will is 
proved to be lost, it may stillbe admitted to probate 
upon secondary evidence, as in the case of lost deeds 
and other writings, putting lost deeds and lost wills on 
the same basis. 

In Jackson v. Vail, 7 Wend. 125 (a case of a lost 
deed), it is said, that where it appears that there were 
subscribing witnesses to the deed, but it does not ap- 
pear, and cannot be ascertained who they were, the 
party seeking to prove the deed cannot be required to 
produce the witnesses. The loss of the deed put it as 
much beyond his power to call upon the subscribing 
witnesses, as to read the deed itself. 

It is true that subscribing witnesses to deeds are not 
necessary in this State, but the same rule is applicable 
in case of wills, as in case of lost deeds, where subscrib- 
ing witnesses are necessary. Greenl. 1 Ev., 869, etc., 
discusses this subject, and lays down the general rule 
that proof of the instrument must be made by the 
subscribing witnesses, but to this rule several excep- 
tions are made, one of which is, that if the instrument 
is lost, and the name of the subscribing witness is 
unknown, the instrument may be proved without call- 
ing such witness. § 572. 

No higher or stricter rule exists as to a lost will than 
as toalost deed. By statute in several States, deeds 
must be attested and proved with the same formali- 
ties as wills. In at least twenty-three States and Ter- 
ritories, attesting witnesses are necessary to convey- 
ances of real estate. In Arkansas, Deluware, Idaho, 
Nebraska, Nevada, North Carolina, Pennsylvania, 
Texas, Utah and Wyoming at least one witness is 
necessary, and in Connecticut, Florida, Georgia, Lou- 
isiana, Maryland, Michigan, Minnesota, New Hamp- 
shire, Ohio, South Carolina, Vermont, Washington 
Territory and Wisconsin two witnesses are necessary 
to the valid execution of a deed. 

Judge Nelson in Pelletreau v. Jackson, 11 Wend. 123, 
discussing this question, says: ‘‘ Where there is no 
witness to the deed, or if there is, and he denies hav- 
ing any knowledge of the execution, or the name of a 
subscribing witness is fictitious, or the witness is in- 
terested, or of an infamous character, or if dead, or 
out of the jurisdiction of the court, and after diligent 
inquiry, no proof of the handwriting can be made, or 
if upon like inquiry nothing can be heard of the sub- 
scribing witness, so that he can neither be produced, 
nor his handwriting proved; in all these cases the ex- 
ecution of the deed may be established by proving the 
handwriting of the party, or by his admission that he 
executed it. And all these qualifications of the gen- 
eral principles, as to the proof of the execution of in- 
struments with subscribing witnesses, are in strict ob- 
servance of another rule of evidence, namely, that the 
best of which the nature and state of the case will ad- 
mit must be produced, citing numerous authorities. 
The declarations of the grantor may be received as 
corroborative evidence of the execution and existence 
of alost deed. Kent v. Harcourt, 33 Barb. 491. Prob- 
ably the same rule would apply in the probate of lost 
wills, with some limitations as to time, etc.; and in 
Steele v. Price, 5 B. Mon. (Ky.) 58, such declarations 
were held to be proper, taken in connection with other 
declarations, introduced to prove a non-revocation of 
che will. 

Jn re Russell, 33 Hun, 271, was acase in which was 





involved the question of the proof requisite to estab- 
lish the due execution of a lost will, and it was there 
held that if the witness had been able to state that the 
two or three names which he noticed at the foot of the 
paper, were subscribed to a full attestation clause, 
showing that the paper had been executed with the 
formalities required by the statute of wills, that testi- 
mony, in connection with the other testimony ad- 
duced by the proponent, might have made out a prima 
facie case.” The other testimony referred to con- 
sisted entirely of declarations by the testator to the 
effect that he had"made a will. The witness who tes- 
tified to having seen the will did not remember the 
names of only one witness, though he testified that 
there were two or three names at the foot of the pa- 
per, under and at the left hand of that of the testator. 
The court also very properly held that the bare declar- 
ation of the deceased,that the paper which the witness 
saw was his will, does not tend to prove that it was 
executed as the statute requires. 

It is not essential that the date should be shown toa 
certainty. All that can be required is that the evi- 
dence shall be sufficient to enable the court to approxi- 
mate to the date. Steele v. Price, 5 B. Mon. 58; Deakins 
v. Hollis, 7 Gill & Johns. 311; 2 Phil. Ev. 660. 

If the execution of the willis satisfactorily proved, it 
must then be shown that the will was in existence at the 
time of the testator’s death, or was fraudulently destroyed 
in his life-time. Code, § 1865. 

A will is ‘‘fraudulently destroyed,’ within the 
meaning of the statute, where it is destroyed without 
the intelligent consent of the testator, e. g., unless it is 
destroyed by the testator himself, under undue influ- 
ence, and in belief of a fraudulent statement, made by 
one interested in his estate. Voorhees v. Voorhees, 39 
N. Y. 463; Timon v. Claffy, 45 Barb. 438, is on the same 
line; also Schultz v. Schultz, 35 N. Y. 653; Smith v- 
Wait, 4 Barb. 28, where it was held that the destruc- 
tion ofa will by the testator is not a revocation 
thereof, unless he intends thereby to revoke it, and 
where the testator is a lunatic, he can have no such 
intention. It is also held that ifa man is incompetent 
to makea valid will, he is equally incompetent to re- 


voke a will previously made. 
CHARLES Z. LINCOLN. 


———_¢—_____. 


NEGOTIABLE INSTRUMENT—NATIONAL BANK— 
INDORSEMENT FOR COLLECTION. 


MINNESOTA SUPREME COURT, DEC. 22, 1884. 


MERCHANTS’ NATIONAL BANK v. HANSON. 


1. The plea of w/tra vires is not available to defeat a recovery 
by a National bank upon negotiable paper purchased 
by it. 

2. L., holding certain promissory notes payable to his own 
order, transferred them tothe plaintiff for value. The 
plaintiff afterward returned themto L. for collection, 
having made upon them indorsements directing payment 
to be made to L., or order, for collection on the plaintiff's 
account. L., receiving the notes for collection, in- 
dorsed them to defendant before maturity, for value. 
The defendant noticed the indorsements, which remained 
uncanceled when he purchased the notes, but made no 
inquiry, and no facts were communicated to him, except 
such as were implied from the ‘indorsements. Held, that 
the indorsements were effectual as notice of the plaintiff's 
title, and that the purchase of the notes by the defendant, 
without inquiry, was in the absence of any explanation 
conclusive proof of bad faith. 


PPEAL from an order of the District Court, Wil- 
kin county. 
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C. E. & A. G. Otis, for respondent, Merchants’ Nat. 
Bank, of St. Paul. 


A. B. Matthews and Cole & Bramhall, for appellant, 
Peter Hanson. 

Dickinson, J. One Luce was doing business in- 
dividually under the name of ‘“‘ The Bank of Brecken- 
ridge.’’ Hehud several notes payable to himself by 
name, or by the name of “ The Bank of Breckenridge.” 
He indorsed these notes, ‘* Pay G. C. Power, or order, 
for account and credit Bank of Breckenridge. 

[Signed] E. E. Luce,” 
and sent them to the plaintiff bank with a letter re- 
questing the latter to discount them, and place the 
proceeds to his credit. The plaintiff retained the notes 
crediting the Bank of Breckenridge with their amount, 
less interest to the time of maturity, and advised Luce 
of their action. The sum socredited was afterward 
paid. Before the maturity of the notes the plaintiff 
sent the notes to the Bank of Breckenridge for collec- 
tion, having indorsed them as follows: ‘“‘ Pay Bank 
of Breckenridge, or order, for collection, account of 
Merchants’ National Bank, St. Paul. 

F. A. Seymour, Cashier.” 

Luce receiving the notes, transferred them by in- 
dorsement before their maturity, with the indorse- 
ments uncancelled upon them, to the defendant in 
payment of a precedent debt. Thedefendant noticed 
the indorsements when he received the notes, but 
asked no questions, and appears to have had no notice 
of the plaintiff's rights respecting the notes, except as 
it is to be inferred from what has been stated. The 
defendant having refused to restore the notes to the 
plaintiff, this action is prosecuted to recover their 
value. 

In First Nat. Bank of Rochester v. Pierson, 24 Minn. 
140, this court decided that National banks were not 
authorized to purchase promissory notes, in the ordi- 
nary sense of the word ‘purchase,’ the transaction 
not being a discounting of the paper, ora lending of 
money upon the credit of it; and the defense of ultra 
vires was sustained in an action upon a note so pur- 
chased. Since that decision was rendered the act of 
Congress upon which it was based has come before the 
Supreme Court of the United States for construction 
National Bank v. Matthews, 98 U.S. 621; National Bank 
v. Whitney, 103 id. 99. The decisions of that court are 
to the effect that the enforcement in favor of a bank 
of securities upon real property, which securities 
the bank had acquired without authority, could 
not be opposed by the plea of ultra vires, but 
that it was intended by Congress that the con- 
sequences of such violations of law should be only 
such as might be imposed in proceedings insti- 
tuted against the bank by the government. This 
construction of the lawof Congress is authoritative, 
and it is our duty to follow it. In doing so we neces- 
sarily overrule Bank v. Pierson, supra, as to the effect 
of the plea of ultra vires in such cases. 

Applying the principle established by these decis- 
ions to the case before us, it is not material whether 
the transaction through which the plaintiff acquired 
the notes was a purchase of the notes in the ordinary 
sense of the word “ purchase,” or a discount of the 
notes as a loan to the payee. In either case the plaint- 
iff’s right as against this defendant would be the same. 
That the plaintiff acquired the notes either as its ab- 
solute property or as security is conclusively shown by 
the evidence. The defendant claims that the case 
shows a simple purchase of the notes by the plaintiff. 
This may be conceded for the purposes of the case. 
The special verdict of the jury, tothe effect that the 
plaintiff discounted the notes for the benefit of the 
Bank of Breckenridge, is not inconsistent with their 
general verdict in favor of the plaintiff, and may be 





disregarded without affecting the result. The plant- 
iff was entitled to recover, unless the defendant is to 
be deemed as having taken the notes unaffected with 
notice of the plaintiff's rights. The court declared the 
indorsements sufficient to charge the defendant with 
notice of whatever interest the Merchants’ National 
Bank had in the notes, and refused to submit the ques- 
tion of the defendant’s bona fides tothe jury. Whether 
this was error is the only remaining question to be con- 
sidered. 

It is well established that negligence on the part of 
an indorsee of negotiable paper, for value and before 
maturity, respecting infirmities in the paper or the 
title to it, will not defeat the title of the purchaser or 
his right of recovery, unless the circumstances are 
such as to convict him of mala fides. Goodman v. Har- 
vey, 4 Adol. & E. 870; Goodman v. Simonds, 20 How. 
343; Freeman’s Nat. Bank v. Savery, 127 Mass. 75,79; 
Magee v. Badger, 34 N. Y. 247; Hamilton v. Vought, 34 
N. J. L. 187. 

Weare of the opinion that the case conclusively 
shows the defendant to have acquired the notes, not 
merely negligently, but in bad faith. The indorse- 
ments to the Bank of Breckenridge ‘for collection, 
account of Merchants’ Nationa] Bank, St. Paul,” upon 
their face indicated that the latter bank had, or at 
least claimed to have, the title to the notes, and that 
the Bank of Breckeuridge (Luce) was its agent, with 
authority merely to collect. Fock Co Bank v. Hollis- 
ter, 21 Minn. 385; National Bank v. Clark, 23 id. 263. 
This assertion of title, as borne upon the notes them- 
selves, was so placed as to show that it was presum- 
ably the last indorsement made. It is true, the prior 
indorsement by the payee to Power, being restrictive, 
did not show that the payee had parted with his title; 
but 1f was not necessary that the payee should have 
indorsed the notes in order to transfer his title. Pease 
v. Rush, 2 Minn. 107 (Gil. 89); Foster v. Berkey, 8 Minn. 
351 (Gul. 310); Cassidy v. First National Bank, 30 Minn. 
86 


If Luce had presented to the defendant notes not 
thus indorsed, and had stated to himthata St. Paul 
bank claimed to own the notes, and had assumed to 
constitute him, Luce, its agent, to collect them, a pur- 
chase o1 the property from Luce without further ex- 
planation, and without inquiry would, if unaffected 
by other circumstances, be palpably inconsistent with 
good faith. The case before us not less conclusively 
charges the defendant with mala fides. Luce assum- 
ing to transfer the notes in payment of his own pre- 
existing debt, presented them to the defendant bear- 
ing indorsements, uncancelled and unexplained, which 
upon their face indicated that Luce had no right to 
dispose of the property, but that it belonged to 
another. Such was the unmistakable import of the 
indorsements. It was not to be presumed that thein- 
dorsements had been wrongfully or surreptitiously 
placed upon the notes. It wasan extraordinary cir- 
cumstance that Luce, if he was the ownerof the paper 
should, when assuming to dispose of it as his own, suf- 
fer such indorsements, impugning his own title, to re- 
main upon the paper unexplained. The defendant 
noticed the indorsements, but asked no questions. He 
testified in his own behalf, but no explanation or fact 
is presented going to oppose the conclusion which 
should be drawn from the circumstances which we 
have stated. 

The defendant’s purpose in acquiring the notes from 
Luce was, of course, to make collection from the 
maker for his own benefit. Having express notice by 
the indorsements that Luce probably did not own the 
property, but that this plaintiff was the owner, he 
could not willfully disregard the apparent rights of the 
plaintiff, and by carefully abstaining from such in- 
quiry as the circumstances suggested, assert the right 
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to defeat plaintiff's title under the claim of being an 
indorsee in good faith. His conduct in disregarding 
the notice, and forbearing to make inquiries, is inex- 
plicable except upon the assumption that he was re- 
gardless of the plaintiff's apparent rights, and willfully 
abstained from inquiry lest it should confirm the fact 
of which the indorsements notified him, and he should 
thus be unable to so acquire the notes that he might 
protect himself against the plaintiff's superior right. 
This was not merely uegligence concerning his own in- 
terests or the rights of others, but mala fides. The 
proof of such mala fides resting in the circumstances 
detailed is unopposed by any fact going to support a 
contrary conclusion, and the court did not errin de- 
termining the matter as a conclusion of the law. Jones 
v. Gordon, L. R., 2 App. Cas. 616; 20 Moak Eng. 127; 
National Security Bank v. McDonald, 127 Mass. 82; Na- 
tional Bunk of Com. v. Law, 127 id. 72; Fowler vy. 
Brantly, 14 Pet. 318. 

The order denying a new trial is affirmed. 


—_———___ >___—_—_ 


WILL—CONDITIONAL. 


KENTUCKY COURT OF APPEALS, FEB, 28, 1885. 


LIKEFIELD V. LIKEFIELD. 


A testator made his will, in which he provided that “if any 
accident happen to me that I die from home, my wife 
shall have every thing.’ He died at home many years 
afterward, having preserved the will, and read it within a 
year of his death. Held, that his dying away from home 
was not a condition precedent. and that the wife was en- 
titled to the estate under it. 


ees from Jefferson Common Pleas Court. 


Woolley & Buckner and O. A. Wehle, for appellants. 
Elliott & Hemingray, for appellee. 


Hott, J. A paper wholly written by William A. 
Likefield, and worded as follows, is in question as his 
last will by thisappeal, after having been probated as 
such by the Jefferson County Court, and its judgment 
sustained by the Jefferson Court of Common Pleas: 

** LOUISVILLE, Jan. 14, 1859. 

“Tf any accident should happen to me that I die 
from home, my wife, Julia Ann Likefield, shall have 
every thing I possess, the house and lots and the 
money that is due to me, and for her to hold it as her 
own. 

“Wa. A. LIKEFIELD.” 

He died at home on March 28, 1881, leaving the ap- 
pellee as his widow, but no children, they having pre- 
viously died. The testimony shows that the decedent, 
about the date of the above writing, occasionally made 
steamboat trips upon the Ohio river as a watchman; 
that he and the appellee lived happily together as hus- 
band and wife for over thirty years; that he kept the 
paper in contest in a small tin box; that in the latter 
part of the year before his death, and in the presence 
of his wife, he examined his papers, includingit; and 
after reading it over replaced it in the box and di- 
rected her to take care of it. 

His brother and sisters and the children of a de- 
ceased brother now contend that it was a contingent 
will, and never became effective, as he died at home; 
that the words “ If any accident should happen to me 
that I die from home” constitute a condition; while 
upon the other hand the widow urges that they were 
only used to give a reason for making the will. 

A few general observations may aid inthe solution 
of the question. Therule is that courts will not in- 
cline to regard a will as conditional if it can be rea- 





sonably held that the maker was simply expressing his 
inducement to make it, however inaccurate the language 
may be for that purpose if strictly construed; and un- 
less the words clearly show that it was intended to be 
temporary or contingent it will beupheld. In this in- 
stance if the testator, by the words he used, referred 
to the possibility of his accidentally dying from home 
as a reason for making the will, then it must be main- 
tained; butif he intended by them to show that he 
was then making only a temporary or conditional dis- 
position of his property it must fail, because the event 
named never happened. 

An unexpressed intention, however strongly we may 
suppose it to have existed, cannot be enforced: but 
upon the other hand, a will cannot be allowed ww fail 
upon slight indications that the testator intended it 
to be conditional. The end however to be assiduously 
sought is the intention of the testator; and all rules 
must be subordinated to it. . 

A brief review of adjudged cases may also serve to 
bring us to a proper conclusion, although each case in- 
volving the construction of aninstrument must nec- 
essarily depend upon the particular language used; 
and we have been unable to find any exactly similar 
case. 

In Parsons v. Lanoe, 1 Ves. Sr., 190, the words, ‘* If I 
die before my return from my journey to Ireland,” 
etc., were held to constitute a contingent will, and an 
inoperative one, because the maker returned home. 

*“*In case I die before I join my beloved wife,” etc., 
shared a like fate. Sinclair v. Hone,6 Ves. Jr. 607. 

In Jodd’s Will,2 W. & 8S. 145, the testator had in 
view a certain journey,and the language used was: ‘““My 
wish, desire and intention now is that if I should not 
return,’’ etc. ; and the will was held to be conditional. 
Also in Massie v. Griffin, 2 Met. (Ky.) 364, where the 
will was made while the testator was on a visit in 
Missouri, and he willed the notes and accounts he held 
on his brothers to them in case he never returned. 
Also in The Goods of Robinson, L. R., 2 P. & D., 171, 
where the words were: ‘‘In case any thing should 
happen to me during the remainder of the voyage 
from hence to Sicily and back to London, that I give 
and bequeath,”’ etc. 

In Maxwell v. Maxwell,3 Met. (Ky.) 101, the words 
were: “If Inever get back home I leave you every 
thing I havein the world.” In this case the testator 
was away from home when the will was made; he had 
just escaped from a steamboat disaster; the naviga- 
tion was peculiarly dangerous at the time, and the nec- 
essary continuation of his journey homeward contin- 
ued the danger; and it was plain from the entire in- 
strument (aletter) that it was intended to be operative 
only during his absence upon that occasion. 

In Dougherty v. Dougherty, 4 Met. (Ky.) 25, the lan- 
guage was: ‘“‘AsI intend startingin afew days to the 
State of Missouri, and should any thin g happen that I 
should not return alive, my wish is,” etc. 

It will be noticed in all the above cases and in others 
not now at hand, where the will has been held to be 
conditional, that a specific contingency is named, 
and is either confined to a time certain or a particular 
event. 

In this respect they are clearly distinguishable from 
the case now presented. The will in this instance fixes 
no limit or time, as during a particular journey, or for 
a particular length of time. No specific time or par- 
ticular event is named. It refers to no particular 
expected calamity, and the words are general in their 
character; and this fact Jeads to the conclusion that 
the testator, who was evidently not an educated man 
or an adept in writing such instruments, did not in- 
tend the disposition of his estate to depend upon 
whether he died at or away|from his home. 
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It would have been an absurd condition; and while 
it ig true that he had a right, if he chose to impose it, 
yet whether it 1s reasonable in its character can prop- 
erly be considered when it is a question whether the 
words were used as amere reason for executing the 
paper or asa condition upon which it was to become 
operative. 

{tis quite natural for a person to give some reason 
for making a will; and as has,been well said, a ‘“ close 
and literal interpretation may very easily carry us,wide 
of the intention.’’ 

Swinburne says: ‘‘Albeit the testator make his tes- 
tament by reason of some great journey, yet it is not 
revoked by the return of the testator.” 

Where the words “* Lest I should die before the next 
sun, I make,” etc., were used in a will written eight- 
een years before the testator’s death, it was upheld. 
Burton v. Collingwood, 4 Hagg. Eccles. 176. 

So ‘‘In case I should die on my travels,” etc., al- 
though the testator returned home, it being shown 
that he recognized the paper as his will shortly before 
his death. Strauss v. Schmidt, 3 Phill. 209. 

In Re Tylden, 18 Jur. 136, the language of the will 
was: “If it please Almighty God to call me suddenly 
from this mortal life, and during my absence from 
home, I leave,” etc.; and it was sustained, although 
the testator died at home. 

So in Re Dobson, L. R.1 P. & D., 88, where the 
words were: “In case of any fatal accident happening 
to me, being about to travel by railway, I hereby 
leave,” etc. Alsoin Zhorne’s case, 4 Sw. & Tr., 436, the 
language being: ‘“‘I request that in the event of my 
death while serving in this horrid climate, or any ac- 
cident happening to me, I bequeath,”’ etc. 

In the case of Bradford’s Adm’ v. Bradford, etc., 81 
Ky., the language of the will was of a more conditional 
character than in this instance, to wit.: ‘‘ Being in the 
full possession of all my mental faculties, but in feeble 
health, and about to start on a long journey, and sub- 
jeet to the common casualties of others, I deem it pru- 
dent to provide for the disposition of my property in 
case I should not return;’’ and it was held that it Was 
not contingent, and although the testator returned 
home and lived for several days thereafter, yet it was 
sustained. 

It is shown in this case that the testator carefully 
preserved the paper in contest; that he examined it 
the year prior to his death; and while these facts can- 
not constitute astatutory republication of it, yet they 
illustrate the intention of the maker of the instrument, 
as they tend to show that he believed he had disposed 
of his property by it; and while the word “‘if’’is an 
apt one to express a condition, yet the language used is 
so general ir its character that it shows the testator in- 
tended it as words of inducement to the making of the 
will only, and not that the disposition of his property 
should depend merely upon the place of his death. 

Judgment affirmed. 


_——_»_____ 


CONSTITUTIONAL LAW--DEPRIVATION OF 
PROPERTY—STATE STATUTE—OVER- 
FLOWING LANDS. 


SUPREME COURT OF THE UNITED STATES, 
JANUARY 5, 1885, 


HEAD v. AMOSKEAG MANUrF’G Co.* 


A statute of a State authorizing any person to erect 
and maintain on his own land a water-mill and 
mill-dam upon and across any stream not navigable, pay- 
ing to the owners of lands flowed damages asse: in a 
judicial proceeding, does not deprive them of their prop- 
erty without due process of law, in violation of the four- 
pee amendment of the Constitution of the United 





*8. C., 5Sup. Ct. Rep. 441, 





N error to the Supreme Court of the State of New 
Hampshire. The opinion states the case. 


C. R. Morrison, for plaintiff in error. 


George F. Hoar and B. Wadleigh, for defendant in 
error. 

Gray, J. This was a writ of error to reversé a judg- 
ment of the Supreme Court of the State of New Hamp- 
shire against the plaintiff in error, upon a petition 
filed by the defendant in errar (a corporation estab- 
lished by the laws of New Hampshire for the manu- 
facture of cotton, woolen, iron and other materiafs) for 
the assessment of damages for the flowing of his land 
by its mill-dam at Amoskeag Falls, on the Merrimack 
river, under the genera] mill act of that State of 1868, 
ch. 20. 

In the petition filed in the State court the Amoskeag 
Manufacturing Company alleged that it had been au- 
thorized by its charter to purchase and hold real es- 
tate, and to erect thereon such dams, canals, mills, 
buildings, machines and works as it might deem nec- 
essary or usefulin carrying on its manufactures and 
business; that it had purchased the land on both sides 
of the Merrimack river at Amoskeag Falls, including 
the river and falls, and had there built mills, dug 
canals, and established works, at a cost of several mil- 
lions of dollars, and for the purpose of making the 
whole power of the river at the falls available for the 
use of those mills, had constructed a dam across the 
river; that the construction of the mills and dam, to 
taise the water for working the mills, for creating a 
reservoir of water, and for equalizing its flow, was of 
public use and benefit to the people of the State, and 
necessary for the use of the mills for which it was de- 
signed; and that Head, the owner of a tract of land 
described in the petition, and bounded by the river, 
claimed damages for the overflowing thereof by the 
dam, which the corporation had been unable satisfac- 
torily to adjust; and prayed that it might be deter- 
mined whether the construction of the mills and dam, 
and the ftowing, if any, of Head’s land to the depth 
and extent that it might or could be tlowed thereby, 
were or might be of public use or benefit to the people 
of the State, and whether they were necessary for the 


4 mils, and that damages, past or future, to the land by 


the construction of the dam might be assessed accord- 
ing to the statute. 

At successive stages of the proceedings, by de- 
murrer, by request to the court after the introduction 
of the evidence upon a trial by jury, and by motion in 
arrest of judgment, Head objected that the statute 
was unconstitutional, and that the petition could not 
be maintained, because they contemplated the taking 
of his property for private use, in violation of the four- 
teenth amendment of the Constitution of the United 
States, which declares that no State shall deprive any 
person of property without due process of law, nor 
deny toany person within its jurisdiction the equal 
protection of the laws; as well as in violation of the 
Constitution of the State, the bill of rights of which 
declares that all men have certain natural, essential 
and inherent rights, among which are the acquiring, 
possessing and protecting property, and that every 
member of the community has a right to be protected 
inthe enjoyment of his property. His objections 
were overruled by the highest court of New Hamp- 
shire, and final judgment was entered adjudging that 
the facts alleged in the petition were true, and that 
upon payment ortender of the damages assessed by 
the verdict, with interest, and fifty per cent added, 
making in all the sum of $572.43, the company have the 
right to erect and maintain the dam, and to flow his 
land forever to the depth and extent to which it might 
or could be flowed or injured thereby. 56N. H. 386, 
and 59 id. 332, 563. 
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The position that the plaintiff in error has been de- 
nied the equal protection of the laws was not insisted 
upon at the argument. The single question presented 
for decision is whether he has been deprived of his 
property without due process of law, in violation of 
the fourteenth amendment of the Constitution of the 
United States. It is only as bearing upon that ques- 
tion that this court, upon a writ of error to a State 
court, has jurisdiction to consider whether the statute 
conforms to the Constitution of the State. The char- 
ter of the Amoskeag Manufacturing Company, which 
authorized it to erect and maintain its mills and dam, 
gave it no right to flow the lands of others. Eastman 
v. Amoskeag Manufacturing Co., 44 N. H. 143. The 
proceedings in the State court were had under the 
general mill act of New Hampshire, which enacts that 
any person or any corporation authorized by its char- 
ter so to do may erect or maintain on his or its own 
land a water-mill and mill-dam upon any stream not 
navigable, paying to the owners of lands flowed the 
damages which, upon a petition filed in court by either 
party, may be assessed by a committee or by a jury for 
the flowing of the lands to the depth and extent to 
which they may or can be flowed by the dam. N. H. 
St. 1868, ch. 20. 

The plaintiffin error contends that his property has 
been taken by the State of New Hampshire for private 
use, and that any taking of private property for pri- 
vate use is without due process of law. 

The defendant in error contends that the raising of 
awater-power upon a running stream for manufac- 
turing purposes is a public use; that the statute is a 
constitutional regulation of the rights of riparian 
owners, and that the remedy given by the statute is 
due process of law. General mill acts exist in a great 
majority of the States of the Union. Such acts, au- 
thorizing lands to be taken or flowed in invitum, for 
the erection and maintenance of mills, existed in Vir- 
ginia, Maryland, Delaware and North Carolina, as well 
as in Massachusetts, New Hampshire, and Rhode 
Island, before the declaration of independence; and 
exist at this day in each of these States, except Mary- 
land, where they$were repealed in 1832. One passed 
in North Carolina in 1777 has remained upon the stat- 
ute book of Tennessee. They were enacted in Maine, 
Kentucky, Missouri and Arkansas soon after their ad- 
mission into the Union. They were passed in Indi- 
ana, Illinois, Michigan, Wisconsin, Iowa, Nebraska, 
Minnesota, Mississippi, Alabama and Florida while 
they were yet Territories, and re-enacted after they 
became States. They were also enacted in Pennsylva- 
nia in 1803, in Connecticut in 1864, and more recently 
in Vermont, Kansas, Oregon, West Virginia and Geor- 
gia, but were afterward repealed in Georgia. 

(Omitting references to State statutes. ] 

In most of those States their validity has been as- 
sumed without dispute, and they were never adjudged 
to be invalid anywhere until since 1870, and then in 
three States only, and for incompatibility with their 
respective Constitutions. Loughbridge v. Harris, 42 
Ga. 500; Zyler v. Beacher, 44 Vt. G48; S. C., 8 Am. 
Rep. 398; Ryerson v. Brown, 35 Mich. 333; S. C., 24 
Am. Rep. 564. The earlier cases in Tennessee, Ala- 
bama and NewYork containing dicta to the same effect, 
were decided upon other grounds. Harding v. Good- 
lett, 3 Yerg. 41; IMemphis City R. Co. v. Memphis, 4 
Cold. 406; Moore v. Wright, 34 Ala. 311, 333; Bottoms 
v. Brewer, 54 id. 288; Hay v. Cohoes Co., 3 Barb. 42, 47, 
and 2N. Y. 159. The principal objects no doubt of 
the earlier acts were grist-mills, and it has been gener- 
ally admitted, even by those courts which have enter- 
tained the most restricted view of the legislative 
power, that a grist-mill which grinds for all comers at 
tolls fixed by law is for public use. See also Blair v. 
Cuming Co., 111 U. 8. 363. But the statutes of many 





States are not so limited, either in terms or in the us- 
age under them. In Massachusetts for more than half 
a century the mill acts have been extended to mills for 
any manufacturing purpose. Mass. St. 1824, ch. 153; 
Wolcott Woolen Manufacturing Co. v. Upham, 5 Pick. 
292; Palmer Co. v. Ferrill, 17 id. 58, 65. And through- 
out New England, as well as in Pennsylvania, Vir- 
ginia, North Carolina, Kentucky, and many of the 
western States, the statutes are equally comprehen- 
sive. 

It has been held in many cases of high authority 
that special acts of incorporation, granted by the Leg- 
islature for the establishment of dams to increase and 
improve the water-power of rivers and navigable 
waters, for mechanical and manufacturing purposes, 
are for apublic use. Scudder v. Trenton Delaware 
Falls Co., Saxt. 694, 728, 729; Boston & R. Mill Corp. 
v. Newman, 12 Pick. 467; Hazen v. Essex Co., 12 Cush. 
475; Com. v. Essex Co., 13 Gray, 239, 251, 252; Han- 
kins v. Lawrence, 8 Blackf. 266; Great Falls Manuf’g 
Co. v. Fernald, 47 N. H. 444. In some of those cases 
the authority conferred by general mill acts upon any 
owner of land upon a stream to erect and maintain a 
mill on his own land and to flow the land of others, 
for manufacturing purposes, has been considered as 
resting on the right of eminent domain, by reason of 
the advantages inuring to the public from the improve- 
ment of water-power and the promotion of manu- 
factures. See also Holyoke Co. v. Lyman, 15 Wall. 
500, 506, 507; Beekmanv. Saratoga & S. R. Co.,3 Paige, 
45, 73; Talbot v. Hudson, 16 Gray, 417, 426. And the 
validity of genéral mill acts, when directly contro- 
verted, has often been upheld upon that ground, con- 
firmed by long usage or prior decisions. Jordan v. 
Woodward, 40 Me. 317; Olmstead v. Camp, 33 Conn. 
582; Todd v. Austin, 34 id. 78; Venard v. Cross, 8. 
Kan. 248; Harding v. Funk, id. 815; Miller v. Troost, 
14 Minn. 365 (Gil. 282); Newcomb v. Smith, 1 Chand. 71 
(2 Pin. 181); Fisher v. Horicon Co., 10 Wis. 351; Babb 
v. Mackey, id. 371; Burnham v. Thompson, 35 Iowa, 


In New Hampshire, from which the present case 
comes, the Legislature of the province in 1718 passed 
an act (for the most part copied from the Massachu- 
setts act of 1714) authorizing the owners of mills to 
flow lands of others, paying damages assessed by a 
jury. Theact of 1718 continued in force until the 
adoption of the Constitution of the State in 1784, and 
afterward until June 20, 1792, and was then repealed, 
upon a general revision of the statutes, shortly before 
the State Constitution of 1792 took effect. The pro- 
visions of the bill of rights, on which the plaintiff in 


| error relied in the court below, were exactly Alike in 


the two Constitutions. Special acts, authorizing the 
flowing of lands upon the payment of damages, were 
passed afterward from time to time; among others, 
the statute of July 8, 1862, authorizing the Great Falls 
Manufacturing Company to erect a dam upon Salmon 
Falls river, which was adjudged by the Supreme Judi- 
cial Court of New Hampshire in 1867, in an opinion de- 
livered by Chief Justice Perley, to be consistent with 
the Constitution of that State, because the taking au- 
thorized was fora public use. Great Falls Manuf’g 
Co. v. Fernald, 47 N. H. 444. The statute now in ques- 
tion, the first general mill act passed by the Legislature 
of the State, was passed and took effect on July 3, 
1868; was held in Ash v. Cummings, 50 N. H. 591, after 
elaborate argument against it, to be constitutional, 
upon the ground of the decision in Great Falls Manuf’g 


4 Co. v. Fernald, and was enforced without question in 


Pollard v. Moore, 51 N. H. 188, and in Town v. Faulk- 
ner, 56 id. 255. In the case at bar, and in another case 
since, the State court held its constitutionality to be 
settled by the former decisions. Amoskeag Manuf’g 
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Co. v. Head, 56 N. H. 386, and 59 id. 332, 563; Same v. 
Worcester, 60 id.522. 

The question whether the erection and maintenance 
of mills for manufacturing purposes under a general 
mill act, of which any owner of land upon a stream not 
navigable may avail himself at will, can be upheld asa 
taking, by delegation of the right of eminent domain, 
of private property for public use, in the constitutional 
sense, is so important and far reaching, that it does 


not become this court to express an opinion upon it, | 


when not required for the determination of the rights of 
the parties before it. We prefer to rest the decision of 
this case upon the ground that such a statute, consid- 
ered as regulating the manner in which the rights of 
proprietors of lands adjacent toa stream may be as- 
serted and enjoyed, with a due regard to the interests 
of all, and to the public good, is within the constitu- 
tional power of the Legislature. When property in 
which several persons have a common interest cannot 
be fully and beneficially enjoyed in its existing condi- 
tion, the law often provides a way in which they may 
compel one another to submit to measures necessary 
to secure his beneficial enjoyment, making equitable 
compensation to any whose control of or interest in 
the property is thereby modified. 

In the familiar case of land held by several tenants 
in common, oreven by joint tenants with right of sur- 
vivorship, any one of them may compel a partition, 
upon which the court, if the land cannot be equally 
divided, will order owelty to be paid, or in many 
States, under statutes the constitutionality of which 
has never been denied, will, if the estate is such that 
it cannot be divided, either set it off to one and order 
him to compensate the others in money, or else order 
the whole estate to be sold. King v. Reed, 11 Gray, 
490; Bentley v. Long Dock Co.,1 McCart. 480; 8S. C., 
on appeal, nom. Manners vy. Bentley, 2 id. 501; Mead v. 
Mitchell, 17 N. Y. 210; Richardson vy. Monson, 23 Conn. 
94. Water rights held in common, incapable of parti- 
tion at law, may be the subject of partition in equity, 
either by apportioning the time and extent of use, or 
by asale of the right and a division of the proceeds. 
Smith v. Smith, 10 Paige, 470; DeWitt v. Harvey, 4 
Gray, 486; McGillivray v. Evans, 27 Cal. 92. 

At the common law, as Lord Coke tells us, “if two 
tenants in common, or joint tenants, be of an house 
or mill, and it fall in decay, and the one is willing to 
repair the same, and the other will not, he that is will- 
ing shall have a writ de reparatione facienda; and the 
writ saith, ad reparationem et sustentutionem ejusdem 
domus teneantur; whereby it appeareth that owners 
are in that case bound pro bono publico to maintain 
houses and mills which are for habitation and use of 
men.” Co. Litt. 200 b; 4 Kent Comm. 370. 

In thesame spirit the statutes of Massachusetts for 
175 years have provided that any tenant in common of 
a mill in need of repair may notify a general meeting 
of all the owners for consultation, and that if any one 
refuses to attend, or to agree with the majority, or to 
pay his share, the majority may cause the repairs to be 
made, and recover his share of the expenses out of the 
mill or its profits or earnings. Mass. Prov. St. 1709, 
ch. 3, 1 Prov. Laws (State ed.), 641, and Anc. Chart. 
388; St. 1795, ch. 74, §§ 5-7; Rev. St. 1836, ch. 116, §§ 
44-58; Gen. St. 1860, ch. 149, §§ 53-64; Pub. St. 1882, ch. 
190, §§ 59-70. And the statutes of New Hampshire for 
more than eighty years have made provisions for com- 
pelling the repair of mills in such cases. Roberts v. 
Peavey, 7 Fost. 477, 493. 

The statutes which have long existed in many States 
authorizing the majority of the owners in severalty of 
adjacent meadow or swamp lands to have commission- 
ers appointed to drain and improve the whole tract by 
cutting ditches or otherwise, and to assess and levy 
the amount of the expense upon all the proprietors in 





proportion to the benefits received, have been often 
upheld, independently of any effect upon the public 
health, as reasonable regulations for the general ad- 
vantage of those who are treated for this purpose as 
owners of a common property. Coomes v. Burt, 22 
Pick. 422; Wright v. Boston, § Cush. 233, 241; Sherman 
v. Tobey, 3 Allen, 7; Lowell v. Boston, 111 Mass. 454, 
469; French v Kirkland, 1 Paige, 117; People v. Brook- 
lyn, 4 N. Y. 419, 438; Coster v. Tide-Water Co.,3 C. E. 
Green, 54, 68, 518, 531; O'Reilly v. Kankakee Valley 
Draining Co., 32 Ind. 169. 

By the maritime law, based, as Lord Tenterden ob- 
served, on the consideration that the actual employ- 
ment of ships is ‘‘a matter, not merely of private ad- 
vantage to the owners, but of public benefit to the 
State,” and recognized in the decisions and the rules 
of this court, courts of admiralty may, when the part 
owners of ashipcannot agree upon her employment, 
authorize the majority to send her to sea, on giving 
security to the dissenting minority to bring back and 
restore the ship, or if she be lost to pay them the value 
of their shares; and in such case the minority can 
neither recover part of the profits of the voyage nor 
compensation for the use of theship. Abb. Shipp., pt. 
1, ch. 3, §§2, 3; The Orleans, 11 Pet. 175, 183; Rule 20, 
in admiralty, 3 How. 7; Zhe Marengo, 1 Low. 52. If 
the part owners are equally divided in opinion upon 
the manner of employing the ship, then according to 
the general maritime law, recognized and applied by 
Mr. Justice Washington, the ship may be ordered to 
be sold and the proceeds distributed among them. 
The Seneca, 18 Am. Jur. 486; S. C., 3 Wall., Jr., 395. 
See also Story Partn., § 439; Zhe Nelly Schneider, 8 
Prob. Div. 152; S. C., 32 Moak Eng. 76. 

But none of the cases thus put by way of illustra- 
tion so strongly call for the interposition of the law as 
the case before us. 

The right to the use of running water is publici juris, 
and-common to all the proprietors of the bed and 
banks of the stream from its source to its outlet. Each 
has aright to the reasonable use of the water as it 
flows past his land, not interfering with a like reason- 
able use by those above or below him. One reasonable 
use of the water ia the use of the power inherent in 
the fall of the stream and the force of the current to 
drive mills. That power cannot be used without dam- 
ming up the water, and thereby causing it to flow 
back. If the water thus dammed up by one riparian 
proprietor spread over the lands of others, they could 
at common law bring successive actions against him 
for the injury so done them, or even have the dam 
abated. Before the millact therefore it was often im- 
possible for a riparian proprietor to use the water- 
power at all without the consent of those above him. 
The purpose of these statutes is to enable any riparian 
proprietor to erect a mill and use the water-power of 
the stream, provided he does not interfere with an 
earlier exercise by another of a like right, or with any 
right, of the public; and to substitute, for the com- 
mon-law remedies of repeated actions for damages and 
prostration of the dam, a new form of remedy, by 
which any one whose land is flowed can have assessed, 
once for all, either in a gross sum or by way of annual 
damages, adequate compensation for the injury. 

This view of the principle upon which general mill 
acts rest has been fully and clearly expounded in the 
judgments delivered by Chief Justice Shaw in the Su- 
preme Judicial Court of Massachusetts. 

In delivering the opinion of the court in a case deci- 
ded in 1832 he said: ‘‘The statute of 1796 is but a re- 
vision of a former law, and the origin of these regula- 
tions is to be found in the provincial statute of 1714. 
They are somewhat at variance with that absolute 
right of dominion and enjoyment which every propri- 
etor is supposed by law to have in his own soil; andin 
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ascertaining their extent it will be useful to inquire 
into the principle upon which they are founded. We 
think they will be found to rest for their justification 
partly upon the interest which the community at 
large has in the use and employment of mills, and 
partly upon the nature of the property, whichis often 
so situated that it could not be beneficially used with- 
out the aid of this power. A stream of water often 
runs through the lands of several proprietors. One 
may have a sufficient mill site on his own land, with 
ample space on his own land for a mill-pond or reser- 
voir, but yet, from the operation of the well-known 
physical law that fluids will seek and find a level, he 
cannot use his own property without flowing the water 
back more or less on the lands of some other proprie- 
tor. Wethink the power given by statute was in- 
tended to apply to such cases, and that the Legislature 
meant to provide that as the public interest in such 
case coincides with that of the mill-owner, and as the 
mill-owner and the owner of lands,to be flowed cannot 
both enjoy their full rights without some interference 
the latter shall yield to the former, so far that the for- 
mer may keep up his mill and head of water, notwith- 
standing the damage done the latter, upon payment of 
an equitable compensation for the real damage sus- 
tained, to be ascertained in the mode provided by the 
statute.’’ ‘‘ From this view of the object and purpose 
of the statute, we think it quite manifest that it was 
designed to provide for the most useful and beneficial 
occupation and enjoyment of natural streams and 
water-courses, where the absolute right of each pro- 
prietor to use his own land and water privileges,at his 
own pleasure, cannot be fully enjoyed, and one must 
of necessity in some degree yield to the other.”’ Fiske 
v. Framingham Manuf’g Co., 12 Pick. 68, 70-72. 

In another case, decided almost twenty years later, 
he said: ‘“‘ The relative rights of land-owners and mill. 
owners are founded on the established rule of the com- 
mon law that every proprietor through whose territory 
acurrent of water flows in its course toward the sea 
has an equal right to the use of it for all resonable and 
beneficial purposes,including the power of such stream 
for driving mills, subject to alike reasonable and bene- 
ficial use by the proprietors above and below him on 
the same stream. Consequently no one can deprive 
another of his equal right and beneficial use by cor- 
rupting the stream, and by wholly diverting it, or stop- 
ping it from the proprietors below him, or raise it ar- 
tificially, so as to cause it to flow back on the land of 
the proprietor above. This rule in this Commonwealth 
is slightly modified by the mill acts, by the well-known 
provision that when a proprietor erects a dam on his 
own land, and the effect is by the necessary operation 
of natural laws that the water sets back upon some 
land of the proprietor above—a consequence which he 
may not propose as a distinct purpose, but cannot pre- 
vent—he shall not thereby be regarded’as committing 
a tort, and obliged to prostrate his dam, but may keep 
up his dam, paying annual or gross damages, the 
equitable assessment of which is provided for by the 
acts. It is not a right to takeand use the land of the 
proprietor above against his will, butit is an authority 
to use his own land and water privilege to his own ad- 
vantage and for the benefit of the community. Itis a 
provision by law for regulating the rights of proprie- 
tors on one and the same stream, and from its rise to 
its outlet, in a manner best calculated on the whole to 
promote and secure their common rights init.”’ Bates 
v. Weymouth Jron Co., 8 Cush. 548, 552, 553. 

Other opinions of Chief Justice Shaw illustrate the 
same view. Williams v. Nelson, 23 Pick. 141, 143; 
French v. Braintree Manuf’g Co., id. 216, 218, 221; 
Cary v. Daniels, 8 Metc. 466, 476, 477; Murdock v. Stick- 
ney, 8 Cush. 113, 116; Gould v. Boston Duck Co., 13 
Gray, 442, 450. It finds more or less distinct expres- 





sion in other authorities. Lowell v. Boston, 111 Mass. 
464-466; S. C., 15 Am. Rep.39; U.S. v. Ames, 1 Wood. 
& M. 76, 88; Waddy v. Johnson, 5 Ired. Law, 333, 339; 
Jones v. Skinner, 61 Me. 25, 28; Olmstead v. Camp, 33 
Conn. 547, 550; Chief Justice Redfield, in 12 Am. Law 
Reg. (N. S.) 498-500. And no case has been cited in 
which it has been considered and rejected. 

Upon principle and authority therefore, independ- 
ently of any weight due to the opinions of the courts 
of New Hampshire and other States, maintaining the 
validity of general mill acts as taking private property 
for public use, in the strict constitutional meaning of 
that phrase, the statute under which the Amoskeag 
Manufacturing Company has flowed the land in ques- 
tion is clearly valid as a just and reasonable exercise 
of the power of the Legislature, having regard to the 
public good, in a more general seuse, as well asto the 
rights of the riparian proprietors, to regulate the use 
of the water-power of running streams, which without 
some such regulation could not be beneficially used. 
The statute does not authorize new mills to be erected 
to the detriment of existing mills and mill privileges. 
And by providing for an assessment of full compensa- 
tion to the owners of lands flowed, it avoids the diffi- 
culty which arose in the case of Pumpelly v. Green Bay 
Co., 138 Wall. 166. Being a constitutional exercise of 
legislative power, and providing a suitable remedy by 
trial in the regular course of justice, to recover com- 
pensation for the injury to the land of the plaintiff in 
error, it has not deprived him of his property without 
due process of law, in violation of the fourteenth 
amendment of the Constitution of the United States. 
Walker v. Sauvinet, 92 U. 8.90; Davidson v. New Or- 
leans, 96 id. 97; Hurtado v. California, 110 id. 516; 
Hagar v. Reclamation Dist., 111 id. 701. 

Judgment affirmed. 


a 


NEW YORK COURT OF APPEALS ABSTRACT. 

PLEADING—PARTIES— SUBSTITUTION OF SHERIFF'S 
INDEMNITORS—CoDE Cry. Proc., § 1421 sTrRIcTLy 
CONSTRUED.—Section 1421 et seq. of Code of Civ. Proc., 
authorizing the substitution of the indemnitors ofa 
sheriff as defendants in an action brought to recover 
personal property levied upon by him by virtue of an 
attachment or execution, or to recover damages for 
such a levy, are new and constitute a serious and im. 
portant innovation upon the law as it stood previous 
to their enactment. Their constitutionality has been 
seriously questioned heretofore in this court, and was 
affirmed by us only after much hesitation and by a 
divided court. This statute is clearly in derogation of 
the common law and common right, and by settled 
rules of interpretation must be strictly construed, and 
not extended beyond its express provisions and clear 
import. McCluskey v. Cromwell, 11 N. Y. 593; Sprague 
v. Birdsall, 2 Cow. 419; 4 Mass. 145, 473. Ifthe terms 
in which it is couched are susceptible of two interpre- 
tations, that one must be adopted which conforms 
most nearly to the rules of the common law and en- 
chroaches the least upon the individual rights affected 
by it. The propriety of the legislation in question was 
sought by the codifiers to be made to appear by a re- 
ference to the case of Peck v. Acker, 20 Wend. 605, 
where it was held that an officer sued for an official 
act has the right to appoint his own attorney, and 
manage the defense, notwithstanding he has been 
fully indemnified by the party whose process he was 
executing, and such party desires to conduct the de- 
fense. When it is considered that such party can 
easily attain the same advantage in all cases where it 
is proper that he should be exclusively entitled to de- 
fend, by inserting a condition to that) effect in his 
bond of indemnity, the reason hardly seems sufficient 
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to justify so radical an encroachment upon the rights 
of a party whose property has been unlawfully seized. 
Preston v. Yates, 17 Hun, 92. The act is one of doubt- 
ful propriety, and the cases must be rare when any 
useful purpose cau be served by depriving a party of 
his lawful remedy against the individual who injured 
him, and compelling him to litigate his demands with 
persons who were not apparently participants in the 
wrong out of which his action arose, and as to whose 
liability and its extent many embarrassing questions 
may arise. A wide latitude is conferred by the law 
upon the court in granting or refusing the substitu- 
tions provided for by the act, and many cases must 
arise where, in the exercise of a sound discretion, the 
substitution applied for should be refused. Noyes v. 
Davidson. Opinion by Ruger, C. J. 

[Decided Jan. 20, 1885.] 


JUDICIAL SALE — ATTACHMENT — BONA FIDE PUR- 
CHASER—CODE Cry. Proc., § 1370-— EXECUTION MUST 
CONFORM TO STATUTE.—The court in both cases pro- 
ceeded upon proof that the defendant, Reily, was a 
resident of the State of New York, and had departed 
therefrom with intent to defraud his creditors, or to 
avoid the service of a summons, or kept himself con- 
cealed therein with like intent. The judgment and 
attachment were therefore in all respects regular, and 
justified the issuing of an execution against the prop- 
erty of the defendant. But the statute prescribes the 
form of the execution where a warrant of attachment 
has been issued, and levied by the sheriff. Code of 
Civ. Proc., § 1370. The exetution issued did not con- 
form to the statute. It commanded the sheriff to col- 
lect the judgment out of the attached personal prop- 
erty of the judgment debtor. and if that was insuffi- 
cient, out of his attached real property, whereas the 
case was one under the second subdivision of section 
1370, by which the execution must go, first, against the 
attached personal property, second, against the other 
personal property of the judgment debtor, and lastly, 
against the attached real property. We are of opinion 
that the execution for this reason was void. The 
statute is peremptory that executions in the cases 
specified ‘‘must require” the sheriff to satisfy the 
judgment in the way pointed out. The evident inten- 
tion of the subdivision was to prevent resort to the 
real estate of an absconding or concealed debtor, resi- 
dent here, for the satisfaction of a judgment obtained 
in an action in which an attachment had been issued 
against him, and levied upon his real estate, until 
after the remedy against his personal property, both 
attached and unattached, had been exhausted. This 
is in accordance with the general policy of the law, 
founded upon reasons less forcible perhaps now than 
formerly, but which it is nevertheless the province of 
the Legislature to preserve. It is well settled that the 
title of a purchaser in good faith of property sold on 
execution is not affected by mere irregularities in the 
process. But under a void process no title can be ac- 
quired, and the position of a bona fide purchaser under 
a void process is no better as against the real owner of 
the property, than that of one who purchased with 
full knowledge of its invalidity. Wood v. Colvin, 2 
Hill, 566. Place v. Whitaker. Opinion by Andrews, J. 
[Decided Jan. 20, 1885.] 


MANDAMUS — COMMISSIONERS OF PUBLIC WORKS— 
PERMIT TO BRIDGE COMPANY.—In this case the writ of 
mandamus issued to the commissioner of public works 
and the department of parks of the city of New York 
requiring them to grant a permit to the board of trus- 
tees of the New York Bridge Company to enter upon 
certain streets and erect columns therein to support a 
platform for the bridge over the streets was improp- 
erly granted. It could not be sustained upon the ground 





that the proposed erections would occasion but a tri- 
fling obstruction of the streets, as this was not for the 
trustees or the court to determine. After a careful 
examination of the provisions of the act of 1867, ch. 
399, we think it is very manifest that while the Legis- 
lature intended to confer absolute authority for the 
building of the bridge through such streets as might 
be required upon payment of compensation to abut- 
ting owners, it is also apparent that they designed to 
protect the public streets and the crossing of the same, 
by positive and clear restrictions. These restrictions 
are equally applicable to all streets which necessarily 
were to be crossed by the bridge, and no distinction 
can be made in favor of any portion of the bridge or 
its approaches which authorizes a disregard of the 
statute. It must be interpreted according to the or- 
dinary rules applicable to the construction of statutes, 
and we are not at liberty to consider the advantages 
arising from the plan of the relators, or the necessity 
and importance of carrying it into effect for the benefit 
of the public. Such considerations can have no place in 
determining questions of the character of the one now 
before us. While property devoted to one public use 
may be applied to another, this can only be done when 
express authority is given for that purpose by the 
clearest provisions of law. Streets must remain and 
be used as such and for no other purpose until other- 
wise directed by legislative enactment. Without this 
no authority exists for their invasion, or appropria- 
tion for a different purpose. The authority claimed 
by the relator was not conferred by the act in ques- 
tion, and the remedy is by application to the Legisla- 
ture, and not to thecourt. People v. Thompson. Opin- 
ion by Miller, J. 

[Decided Jan. 20, 1885.] 


EMINENT DOMAIN—GENERAL RAILROAD ACT—RIGHT 
TO APPEAL FROM AWARD—PRACTICE—ORDER NOT AP- 
PEALABLE.— (1) In pursuance of an order of the Su- 
preme Court, confirming the award of commissioners 
in proceedings under the General Railroad Act, to 
condemn lands belonging to the city of New York for 
railroad purposes, the railroad company paid over the 
sum awarded to the city chamberlain, who gave his 
receipt for the same. Held, that as it did not appear 
that the city had used, or in some way interfered with 
the money, such payment and receipt did not deprive 
the city of its right to appeal from the order. Act of 
1850, ch. 140, $17. (2) Section 18 of the act provides, 
that after the entry of the order of confirmation and 
the payment or deposit of the award as directed, the 
railroad company shall be entitled to enter upon, take 
possession of and use the land for the purposes of its 
incorporation, and that the title of the land shall then 
vest in it; and notwithstanding this, either party may 
appeal from the order of the confirmation to the Gen- 
eral Term. If there the order shall be reversed, and a 
new appraisal ordered, the title and possession shall 
remain in the company, and if upon the new appraisal, 
the award should be diminished, the land-owner must 
refund the difference, and if it be increased, the com- 
pany must pay the difference. But in any event, after 
the payment or deposit of the first award, the land- 
owner has, during the corporate existence of the com- 
pany, lost all right, estate, and interest in the land, as 
well as the use thereof. Matter of the N. Y., W.8S.& 
B. R. Co., 94 N. Y. 287. The statute notwithstanding 
the company takes possession of the lands and pays or 
deposits theamount of the award, gives the right of 
appeal to both parties; and a construction which 
would confine that right to the railroad company alone 
would be most unjust. (3) This court has no jurisdic- 
tion to hear the appeal from the order of reversal. 
Section 18 provides that on the hearing of the appeal 
to the Generai Term, “ the court may direct a new ap- 
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praisal before the same or new commissioners in its 
discretion.”’ It does not appear in the order appealed 
from that it was not made in the exercise of the dis- 
cretion thus confided to the Supreme Court, and we 
cannot look at the opinion to see upon what ground 
the new appraisal was ordered. In re Kings Co. Ele- 
vated Railway Co., 82 N. Y. 95. Besides this is a spec- 
ial proceeding, and appeals to this court are allowed 
only from final orders in such proceedings, and this 
order is not final. Code, § 190; In re Moore, 67 N. Y. 
555; In re Horsfalls, 77 id. 514; Roe v. Boyle, 81 id. 305. 
The order does not become final, because the appraisal 
to be made by the new commissioners may, under sec- 
tion 18, be final and conclusive. It is nevertheless not 
a final order, and if the result should be that the com- 
pany will not be able to bring to thiscourt for review 
the question of law upon which, it appears from the 
opinion of the General Term. the new appraisal was 
ordered, it will be the fault of the law and not of this 
court. If however upon the new appraisal the com- 
missioners should proceed upon a fundamentaliy erron- 
eous view of the law,and one that does either party in- 
justice,the ingenuity of counsel may possibly discover 
some mode for correcting the error, and if necessary: 
for procuring a review of the question in this court. 
Inre P. P. & C. I. R. Co., 85 N. Y. 489, 496. Matter of 
New York & Harlem Rk. Co. Opinion by Earl, J. 
(Decided Jan. 20, 1885.] 


UNITED STATES SUPREME COURT AB- 
STRACT. 

REMOVAL OF CAUSE—ACTION AGAINST ADMINISTRA- 
TOR—CITIZENSHIP.— A proceeding in a State court 
against an administrator, to obtain payment of a debt 
due by the decedent in his life-time, is removable into 
a court of the United States when the creditor and the 
administrator are citizens of different States, notwith- 
standing the State statute may enact that such claims 
can only be established in a Probate Court of the State, 
or by appeal from that court to some other State’court. 
All debts to be paid out of the assets of a deceased 
man’s estate shall be established in the court to which 
the law of the domicile has confided the general ad- 
ministration of these assets. And the courts of the 
United States will pay respect to this principle in the 
execution of the process enforcing their judgments 
out of these assets, so far as the demands of justice re- 
quire. But neither the principle of convenience nor 
the statutes of a State can deprive them of jurisdic- 
tion to hear and determine a controversy between cit- 
izeus of different States when such a controversy is 
distinctly presented, because the judgment may affect 
the administration or distribution in another forum 
of the assets of the decedent’s estate. The contro- 
verted question of debt or no debt is one which, if the 
representative of the decedent isa citizenof a State 
different from that of the other party, the party prop- 
erly situated has a right, given by the Constitution of 
the United States, to have tried originally or by re- 
moval in a court of the United States, which cannot 
be defeated by State statutes enacted for the more 
convenient settlement of estates of decedents. These 
views have been expressed by this court in many cases 
where they were proper grounds for the decisions 
made. The latest of them, in which-the others are re- 
viewed with care, is that of Ellis v. Davis, 109 U.S. 
485, in which the opinion was delivered by Mr. Justice 
Matthews. Among the cases there cited with appro- 
val is that of Gaines v. Fuentes, 92 U. S. 10. This 
court said: ‘The Constitution imposes no limitation 
upon the class of cases involving controversies between 
citizens of different States to which the judicial power 





of the United States may be extended, and Congress 
may therefore lawfully provide for bringing, at the 
option of either of the parties, all such controversies 
within the jurisdiction of the Federal judiciary.” 
‘And if by the law obtaining in the State, customary 
or statutory, they can be maintained in a State court, 
whatever designation that court may bear, we think 
they may be maintained by original process in a Fed- 
eral court, where the parties on one side are citizens 
of the State of Louisiana, and on the other citizens of 
other States.’’ Thiscourt reversed the judgment of 
the Louisiana courts, and held that the application for 
the removal should have been granted, and ordered 
the case to be remanded to the parish District Court, 
with directions to make the transfer. The cases of 
Payne v. Hook, 7 Wall. 425, and Hyde v. Stone, 20 
How. 170, are to the same effect. In the latter case 
the court said, with much force and propriety, that it 
“had repeatedly decided that the jurisdiction of the 
courts of the United States over controversies between 
citizens of different States cannot be impaired by the 
laws of the States which prescribe modes of redress in 
their courts, or which regulate the distribution of their 
judicial powers.’’ ‘The case of Boom Co. v. Patterson, 
98 U. S. 403, is alsoin point. That was a special pro- 
ceeding to condemn property under laws of the State 
of Minnesota in the exercise of the right of eminent 
domain, which commencing before special commis- 
sioners to assess damages, was by appeal brought into 
a court of general jurisdiction, and from there re- 
moved, rightfully as this court held, into the Circuit 
Court of the United States. The case before us was 
oneremovable into the court of the United States. 
Hess v. Reynolds. Opinion by Miller, J. 

[Decided Jan. 5, 1885.] 


PRACTICE—WISCONSIN—CUSTODY OF RECORD—WRIT 
OF ERROR—TO WHAT COURT DIRECTED—STATUTE OF 
LIMITATIONS—RECORD.—As by the practice of Wiscon- 
sin the record itself is remitted by the State Supreme 
Court to the inferior court from whose judgment ap- 
peal was taken, a writ of error from the Supreme 
Court of the United States should, in a proper case, be 
brought to such inferior court, though the judgment 
of the latter was the judgment which the State Su- 
preme Court directed it toenter. Itis the record of 
the judicial decision or order of the court found in the 
record-book of the court’s proceedings which consti- 
tutes the evidence of the judgment, andjfrom the date 
of its entry in that book the statute of limitations be- 
ginstorun. This is a writ of error to the Circuit 
Court of Wisconsin for the county of La Crosse, and a 
motion is made to dismiss it. The first ground of the 
motion is that the writ should have been directed to 
the Supreme Court of the State, and cannot be right- 
fully directed to the Circuit Court of the county. It 
appears that the defendant in error here was plaintiff 
in the Circuit Court of La Crosse county, and brought 
its action against Polleys and others for relief in re- 
gard to their obstructing the navigation of Black 
river and its branches. The Circuit Court denied the 
relief and dismissed the bill. On appeal the Supreme 
Court of the State reversed this judgment and deliv- 
ered an opinion that plaintiff was entitled to relief in 
the premises; and it made an order remanding the 
case to the Circuit Court, with directions “‘to enter 
judgment in accordance with the opinion of this (that) 
court.”” Itappears by the cases cited to us, and by 
the course of proceedings in such cases in the Wiscon- 
sin courts, that the record itself is remitted to the in- 
ferior court, and dves not, nor does a copy of it, re- 
main in the Supreme Court. Though the judgment in 
the Circuit Court was the judgment which the Su- 
preme Court ordered it to enter, and was in effect the 
judgment of the Supreme Court,'it is the only final 
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judgment in the case, and the record of it can be 
found nowhere else but in the Circuit Court of La 
Crosse county. To that court therefore according to 
many decisions of this court, the writ of error was 
properly directed to bring the record here for review. 
Gelston v. Hoyt, 3 Wheat. 246; Atherton v. Fowler, 
91 U. 8. 146. It is insisted that the writ of error was 
not brought within time. Section 1008 of the Revised 
Statutes declares that ‘no judgment, decree, or order 
ofa Circuit or District Court, in any civil action at 
law, or in equity, shall be reviewed in the Supreme 
Court, on writ of error or appeal, unless the writ of 
error is brought or the appeal taken within two years 
after the entry of such judgment, decree, or order.’’ 
This rule is applicable to writs of error to the State 
courts in like manner as to Circuit Courts. Scarbor- 
ough v. Pargoud, 108 U. 8. 567. In the case of Brooks 
v. Norris, 11 How. 204, construing the same language 
in the judiciary act of 1789, it is said, ‘‘ that the writ of 
error is not brought, in the legal meaning of the term, 
until it is filed in the court which rendered the judg- 
ment. Itisthe filing of the writ that removes the 
record from the inferior to the Appellate Court, and 
the period of limitation prescribed by the act of Con- 
gress must be calculated accordingly.’’ This language 
is repeated in Mussina v. Cavazos, 6 Wall. 355, and in 
Scarborough v. Pargoud, supra. Though the writ of 
error in this case seems to have been issued by the 
clerk of the Circuit Court of the United States on the 
10th day of May, 1884, and is marked by him for some 
reason as filed on that day, it is marked by the clerk 
of the court to which it is directed, namely, the Cir- 
cuit Court of La Crosse county, as filed on the 29th 
day of that month. It is not disputed that this 
isthe day it wasfiled in his office. This must be 
held to be the day on which the writ of error was 
brought. The judgment which we are asked to review 
by this writ was entered in the Circuit Court of La 
Crosse county, May 24, 1882. It is signed by the judge 
on that day, and is expressly dated as of that day, and 
it is marked filed on that day over the signature of the 
clerk of that court. Thisis the judgment, the entry 
of the judgment, and on that day the plaintiff in error 
had a right to his writ, and on that day the two years 
began to run within which hisright existed. It seems 
that the courts of Wisconsin, either by statute or by 
customary law, keep a book called a judgment docket. 
In this book are entered, in columns, the names of 
plaintiffs who recovered judgment, and the defend- 
ants against whom they are recovered. In another 
column is entered the amount of the principal judg- 
ment and the costs and the date of the judgment 
itself. This record is kept for the convenience of par- 
ties who seek information as to liens on real estate or 
for other purposes. This docket however is made up 
necessarily after the main judgment is settled and en- 
tered in the order-book, or record of the court’s pro- 
ceedings, and it may be many days before! this ab- 
stract of the judgment is made in the judgment docket, 
according to the convenience of the clerk. It is the 
record of the judicial decision or order of the court 
found in the record-book of the court’s proceedings 
which constitutes the evidence of the judgment, and 
from the date of its entry in that book the statute of 
limitations begins to run. It follows that the writ of 
error in this case was brought five days after the two 
years allowed by law had expired; and it must be dis- 
missed. Polleys v. Black River Imp. Co. Opinion by 
Miller, J. 

(Decided Jan. 12, 1885.] 


MUNICIPAL BONDS—NEGOTIABLE—IOWA STATUTE— 
CONSTITUTIONAL LAW—SUBJECT EMBRACED IN TITLE. 
—The decisions of this court are numerous to the effect 
that municipal bonds, in the customary form, payable 





to bearer, are commercial securities, possessing the 
same qualities and incidents that belong to what are 
strictly promissory notes, negotiable by the law-mer- 
chant. There is no reason why such bonds, issued 
under the authority of law, and made payable toa 
named person, or order, should not, after being in- 
dorsed in blank, be treated by the courts as having 
like qualities and incidents. That they are so re- 
garded by the commercial world cannot be doubted. 
Manfg. Co. v. Bradley, 105 U. S. 180. But it is con- 
tended that the word “ negotiable,” in the Iowa stat- 
ute, is qualified by that clause, in the same enactment, 
which provides that bonds issued under it shall be 
“*payable at the pleasure of the district at any time 
before due.’’ These words were not incorporated into 
the bond. But ifthe holder took subject to that pro- 
vision, as we think he did, it is clear that this option 
of the district to discharge the debt, in advance of its 
maturity, did not affect the complete negotiability of 
the bonds; for by their terms, they were payable at a 
time which must certainly arrive. The holder could 
not exact payment before the day fixed in the bonds. 
The debtor incurred no legal liability for non-pay- 
ment until that day passed. The authorities bearing 
upon this question are cited in Byles Bills (Sharswood’s 
ed.), ch. 7; 1 Daniel Neg. Inst., § 43 et seq. ; Chit. Bills, 
525 et seq. In School-district v. Stone, 106 U.S. 183, 
it was held in reference to similar bonds issued by 
another independent school district in the same 
county, that their recitals were not sufficiently com- 
prehensive to cut off a defense resting upon the ground 
that the bonds there in suit were in excess of the 
amountlimited by the State Constitution, and con- 
sequently invalid. Applying that decision to the pres- 
ent case, counsel for the district insists, that as these 
bonds may be open to such a defense as was made in 
School-district v. Stone, they cannot be deemed nego- 
tiable by the law-merchant; in other words, that the 
negotiability of the instrument ceases whenever the 
maker is permitted, as against a bona fide holder for 
value, to establish a defense based upon equities be- 
tween the original parties. But such is not the test 
prescribed by the statute defining the jurisdiction of 
the Circuit Courts of the United States. If a promis- 
sory note is expressed in words of negotiability, the 
right of the holder of the legal title to invoke the jur- 
isdiction of the proper Circuit Court of the United 
States is not affected by the citizenship of any prior 
holder, or by the circumstance that the party sued as- 
serts, or is able to make out, a valid defense to the ac- 
tion. The Constitution of Iowa provides that “every 
act shall embrace but one subject, and matters prop- 
erly connected therewith, which subject shall be ex- 
pressed in the title. Butif any subject shall be em- 
braced in an act which shall not be expressed in the 
title, such act shall be void only as to so much thereof 
as shall not be expressed in thetitle.” The title ofthe 
statute under which those bonds were issued is, “An 
act to authorize independent school-districts to bor- 
row money and issue bonds therefor for the purpose 
of erecting and completing school-houses, legalizing 
bonds heretofore issued, and making school-orders 
draw six per cent interest in certain cases."’ The act 
contains six sections; the fourth providing that “all 
school-orders shall draw six per cent interest after 
having been presented to the treasurer of the district 
and not paid for want of funds, which fact shall be in- 
dorsed upon the order by the treasurer.’’ As there 
aretwo kinds of school-districts in Iowa, ‘ district 
township” and “independent district,” the latter 
carved out of the former, it is contended that the title 
to the act in question embraces two subjects; one re- 
lating to matters in which independent school-districts 
alone are concerned, and the other to matters in which 
the township district and independent districts are, 
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concerned. That whether school-orders, which may 
be issued for many purposes by districts of either 
kind, should bear interest or not is wholly foreign to 
the borrowing of money to build school-houses in in- 
dependent districts. Iowa Code, 1873, ch. 9, tit. 12. 
We are not referred to any adjudication by the Su- 
preme Court of Iowa which sustains the point here 
made. On the contrary the principles announced in 
State v. County Judge, 2 Iowa, 280, show that the act 
before us is not liable to the objection that its title 
embraces more than one subject. The object of the 
constitutional provision, that court said, was ‘‘to pre- 
vent the union in the same act of incongruous matter, 
and of objects having no connection, no relation,’’ and 
“to prevent surprise in legislation, by having matter 
of one nature embraced in a bill whose title expressed 
another; ’”’ but that “it cannot be held with reason 
that each thought or step toward the accomplish- 
ment of an end or object should be embodied in a sep- 
arate act;”’ that ‘“‘ the unity of object is to be looked 
for in the ultimate end, and not in the details or steps 
leading to the end;”’ and that ‘‘so long as they are of 
the same nature, and come legitimately under one 
general denomination or object,’’ the act is constitu- 
tional. The doctrines of that case have been approved 
by the same court in subsequent decisions, and they 
are decisive against the point here raised. Morford v. 
Unger, 8 Iowa, 82; Davis v. Woolnough, 9 id. 104; 
McAunich vy. Mississippi & M. R. Co., 20 id. 342; 
Farmers’ Ins. Co. v. Highsmith, 44 id. 334. The gen- 
eral subject to which this special act relates is the sys- 
tem of common schools. That system is maintained 
through the instrumentality of district schools of dif- 
ferent kinds. Provisions in respect of those instru- 
mentalities—those referring to the erection and com- 
pletion of school-houses in independent school-dis- 
tricts with money raised upon negotiable bonds, and 
others, to the rate of interest which all school-orders 
shall bear—relate to the same general object, and are 
only steps toward its accomplishment. See also 
Montclair v. Ramsdell, 107 U. 8.153, where this sub- 
ject was considered. Independent School Dist. v. Hall. 
Opinion by Harlan, J. 

(Decided Jan. 19, 1885.] 


—_—__.— 


KANSAS SUPREME COURT ABSTRACT.* 


MARRIAGE — DECLARATIONS TO PROVE— SANITY— 
OPINION OF NON-PROFESSIONALS—WHEN AVOIDED FOR 
MENTAL UNSOUNDNESS.—W here a marriage contract is 
claimed to be void upon the ground that the man was 
so affiicted with paralysis at the marriage ceremony 
that he could not comprehend what was passing at the 
time, it is competent for the woman seeking to sustain 
the contract to offer in evidence the written and oral 
declarations of the man made prior and repeated up 
to within a short time of the ceremony, showing that 
the relations of the parties were affectionate; that the 
man had stated that he could not live happily witbout 
her; that he intended she should have his property, as 
she helped to make it; that they had corresponded 
several months, and that the contract of marriage be- 
tween them had already been made. Non-professional 
witnesses, having sufficient opportunity of observing a 
person alleged to be insane, or non compos mentis,may 
give their opinions as to his sanity or mental condition 
as the result of their personal observation, after first 
stating the facts which they observed. This is now 
the recognized rule in all the States except Massachu- 
setts, Maine, New Hampshire and Texas. While such 
opinions are admissible, yet no general rule can be laid 
down as to what shall be a sufficient opportunity of 





*Appearing in 32 Kansas Reports. 





observation in the witness, other than it has enabled 
him to form a belief or judgment thereon. Rog. Exp. 
Test., §§ 61, 62; Lawson Exp.Ev. 476; 1 Whart. Law of 
Ev., §451. In order to avoid a contract of marriage 
on the ground of mental unsoundness, the party al- 
leged to be insane or non compos mentis must be inca- 
pable of understanding the nature of the contract it- 
self. Mere imbecility or weakness of mind, caused by 
disease or otherwise, will not be, when unaccompanied 
by circumstances showing it has been taken advantage 
of, a sufficient ground for avoiding such a contract. If 
the powers of the mind of the person alleged to be non 
compos mentis have been so far affected by disease or 
the decay of his faculties as to render him incapable of 
knowing the effect of the act he is about to perform, 
and of intelligently consenting to the marriage cere- 
mony, then there is an incapacity on his part to con- 
tract. On the other hand, evenif his understanding 
be weak, still if the capacity of his mind remains to 
see things at the time in their true relations, and to 
form correct conclusions, the contract of marriage will 
be valid in the absence of fraud orimposition. Baugh- 
man v. Baughman. Opinion by Horton, C. J. 


REPLEVIN—DAMAGES—ATTORNEY’S FEES — NO EX- 
EMPLARY DAMAGES AGAINST SHERIFF — CHATTEL 
MORTGAGE—VOID—HINDER AND DELAY.—In an action 
to recover the possession of personal property the 
plaintiff is not entitled to recover as actual damages 
attorney’s fees for the prosecution of the case,when the 
elements of malice, gross negligence or oppression do 
not mingle in the controversy. In an action againsta 
sheriff to recover the possession of personal property 
wrongfully seized by the officer under an execution in 
his hands, the sheriff, if not guilty of fraud, malice, 
gross negligence or oppression in the execution of the 
process, is not liable in vindictive or exemplary dam- 
ages. A sheriff in seizing goods under a writ of exe- 
cution is responsible in damages if he takes the goods 
of the wrong person; and if acting under color of 
process he is guilty of fraud, malice, gross negligence 
or oppression in the execution of the process, he may 
be held liable in exemplary damages. Wiley v. Keo- 
kuk, 6 Kans. 94; Nightingale v. Scannell, 18 Cal. 315; 
Cable v. Dakin, 20 Wend. 172. But where a sheriff 
wrongfully seizes property upon an execution in his 
hands, and there is no malice, gross negligence, oppres- 
sion or improper motive on his part in the seizure, he 
is not liable in exemplary or vindictive damages. 
Wiley v. Keokuk, supra; Phelps v. Owens, 12 Cal. 22; 
Dorsey v. Manlove, 14id. 553; Nightingale v. Scannell, 
supra; Bell v. Campbell, 17 Kans. 212, and cases cited. 
The case of Tyler v. Safford, 31 Kans. 608, to which we 
are referred, is not in point, because that was an ac- 
tion brought upon an attachment undertaking, and 
the measure of damages in such acase is different from 
one of this character. Where a chattel mortgage or 
written assignment of personal property is executed in 
part to indemnify the mortgagees or assignees against 
a possible liability on a redelivery bond, and another 
and important object of the instrument is to delay, 
hinder and defraud the creditors of the mortgagors or 
assignors, and such intention is participated in by all 
the parties thereto, such instrument is fraudulent in 
toto, and cannot be supported to any extent as against 
such creditors. Winsteadv. Hulme. Opinion by Hor- 
ton, C. J. 


INTOXICATING LIQUOR, UNLAWFULLY FURNISHED.— 
A physician having no permit therefor cannot under 
the statute lawfully furnish intoxicating liquor as a 
medicine to a patient who is actually sick, and charge 
and receive pay for the same. ‘The method and the 
means of regulating the sale of intoxicating liquors for 
the excepted purposes mentioned in the Constitution 
must be referred to the wisdom and discretion of the 
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Legislature. The various provisions of the enacted 
statute all tend to show that the Legislature had no in- 
tention to permit physicians, druggists or any other 
person to sell intoxicated liquors for the excepted 
purposes “ without first having procured a druggists’ 
permit therefor from the Probate judge.” ta lex 
scripta — so the law is written. We cannot make the 
law, nor by judicial construction change or modify its 
terms so as to legalize sales which are expressly pro- 
hibited. Woods v. State, 36 Ark. 36; Wright v. Peo- 
ple, 101 Ill. 126; State v. Hall, 39 Me. 107; State v. 
Brown, 31 id. 523; Commonwealth v. Sloane, 58 Mass. 
52. Counsel refer to the statutes of several States for- 
bidding the sale of intoxicating liquors, which contain 
no exceptive provisions, and cite decisions from those 
States to the effect that the Legislatures of those 
States must be presumed to have left the necessity of 
saving life and curing the sick to operate as an implied 
exception to the general terms of the statutes. 
Thomason v. State, 50 Ind. 449; State v. Mitchell, 28 
Mo. 563; State v. Larimour, 19 id. 391; State v. Wray, 
72 N. C. 253. Some ofthese cases are in conflict with 
the previous decisions of this court. While the old 
dramshop act regulating the sale of intoxicating 
liquors was in force, this court decided that druggists 
had no right to sell intoxicating liquors, even for medi- 
cal purposes, without license. City of Salinav. Seitz, 
16 Kans. 143. But the decisions cited by the defend- 
ant ‘are not applicable to the present case, because 
there is embodied in the statute of this State aspecific 
provision made for the sale of intoxicating liquors for 
medical purposes, and the statute is bristling all over 
with provisions tending to show that it was in the mind 
of the Legislature, at the time the statute was adopted 
to forbid physicians and all other persons from selling 
or bartering intoxicating liquors for medical purposes, 
without first having procured a permit. It is very 
true that the evil sought to be remedied by the statute 
is the use of intoxicating liquors asa beverage, and 
that this purpose interprets the law. Intoxicating- 
Liquor cases, 25 Kans. 751. But the idea of prohibi- 
tion as embraced in the statute is the absolute destruc- 
tion of the use, as a beverage, of intoxicating liquors. 
To accomplish this, the Legislature has secn fit to 
throw severe restrictions around the anministering of 
liquors even as a medicine. It has attempted thereby 
to prevent the excepted sales from becoming the ways 
and means of rendering the statute abortive. Whether 
the Legislature has acted wisely, it is not for us to say, 
For the law, the Legislature and not the courts is re- 
sponsible. It is ciearly indiscreet to prosecute trans- 
actions like the one charged in the complaint; but the 
defendant had no right to administer liquor as a medi- 
cine contrary to the provisions of the statute. State 
v. Fleming. Opinion by Horton, C. J. 


—_>___—_ 


NEBRASKA SUPREME COURT ABSTRACT. 


SALE—STOPPAGE IN TRANSIT.—The right of stoppage 
wn transitu may be asserted by the vendor of the goods 
at any time before their delivery to the vendee by the 
carrier. Butif the goods are by the vendee sold to 
a third party in good faith for value, and they are by 
the carrier delivered to the vendee, who delivers them 
to his vendee, the lien of the consignor is lost, and he 
cannot retake the goods in the possession of such ven- 
dee of hisvendee. Hutch. Car., § 409; Story Sales, §§ 
318, 319; Newhall v. Vargas, 13 Me. 93; Fraschieris v. 
Henriques, 6 Abb. Pr. (N. 8.) 251. United States, etc., 
Pump Co. v. Oliver. Opinion by Reese, J. [See 35 
Am. Rep. 17.] 

[Decided Nov. 18, 1884.] 








TAXATION—NOTICE TO OWNER—ENJOINING COLLEC- 
TION.—There is no doubt that notice of some kind 
must be given to a property owner and an opportunity 
given him to he heard before an assessment upon his 
property becomes finally and irrevocably fixed. 
County of Santa Clara v. Southern Pac. R. Co., 18 Fed. 
Rep. 385; Same v. Same, 13 id. 722; Thomas v. Gain, 
35 Mich. 155; Butler v. Supervisors, 26 id. 22; Paul y. 
Detroit, 32 id. 108; Philadelphia v. Miller, 49 Penn. St. 
440; Patten v. Green, 13 Cal. 325; Gatch v.Des Moines, 
18 N. W. Rep. 310. And that the notice should be 
provided for in the statute or ordinance authorizing 
the improvement, there is no doubt. The object of 
notice however is to enable the property owner to pro- 
tect his rights by the proper proceedings. If he appear 
in the case the object of notice has been accomplished, 
nor will he be heard afterward to complain on that 
ground. But even where there is neither notice nor 
appearance, but the circumstances were such that he 
must have known the facts, if there was authority to 
impose the tax, a party cannot, after the improvement 
is made, enjoin the collection of the tax assessed to 
pay for the same; in other words, retain the benefit 
derived from the improvement without doing equity 
by tendering the amount for which the property would 
be justly liable. La Fayette v. Fowler, 34 Ind. 140; 
Sleeper v. Bullen, 6 Kan. 300; Evansville v. Pfisterer, 
34 Ind. 36; Weber v. San Francisco, 1 Cal. 455; Kel- 
logg v. Ely, 15 Ohio St. 64; Tash v. Adams, 10 Cush, 
252; Motz v. Detroit, 18 Mich. 495; Warren v. Grand 
Haven, 30 id. 24; Peoria v. Kidder, 26 [ll]. 351. Barker 
v. Omaha. Opinion by Maxwell, J. 

[Decided Aug. 26, 1884.] 


UsuRY—QUESTION OF INTENT—PLEADING.—To con- 
stitute an usurious transaction there must be a loan, 
and there must be an intent to take usurious interest. 
Pomeroy v. Ainsworth, 22 Barb. 118; Reed v. Coale, 
4 Ind. 283; 2 Pars. Bills & Notes, 405. Both parties 
must concur in this intent—the borrower to give and 
the lender to accept usurious interest. State Bank v. 
Coquillard, 6 Ind. 232; Evans v. Negley, 13 Serg. & R. 
218; ‘Leavitt v. De Launy, 4 N. Y. 364; Agricultural 
Bank v. Bissell, 12 Pick. 586; Bank v. Waggeuer, 9 Pet. 
378; Lloyd v. Scott, 4 id. 205. The intent which is es- 
sential is not intent to violate the statute, but to take 
more than the rate fixed by law. Abb. Tr. Evy. 793; 
Fiedler v. Darrin, 50 N. Y. 487. The intent may be 
deduced from the facts proved, as by the reservation 
of interest in excess of the legal limit (Abb. Tr. Ev. 
793); but the proof cannot make a stronger defense 
than the answer in the case. Itis therefore essential 
in pleading usury to state with whom the usurious 
agreement was made, its nature, and the amount of 
usurious interest agreed upon or received. Manning 
v. Tyler, 21 N. Y. 567; Maxw. Pl. & Pr. (3d ed.) 105. 
New England, etc., Co. v. Sanford. Opinion by Max- 
well, J. 

[Decided Nov. 18, 1884.] 


—_—»—_—__——. 


OHIO SUPREME COURT COMMISSION AB- 
STRACT. 
JANUARY TERM, 1884. 

MARRIAGE — WIFE SEPARATE ESTATE — CONSENT 
THAT HUSBAND MAY USE.—If a wife, when asked to 
permit her husband to apply a specified part of her 
separate estate in payment of his debt, delivers said 
property to him, and he, with her knowledge and with- 
out objection by her, transfers it to his creditor for 
said purpose, she thereby makes her express assent 
that her husband may dispose of said property for his 


*To appear in 41 Ohio State Reports. 
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own use and benefit. It is not necessary that the as- 
sent of the wife shall be established by evidence prov- 
ing words spoken or written by her. If it be clearly 
proved that the wife was called to act upon a definite 
proposal that she should consent to her husband’s re- 
duction to possession of a specific article, or part of 
her separate property, for his own use and benefit, and 
that she did act affirmatively upon that proposal, the 
assent is express within the obvious meaning of this 
statute. Pollock’s Principles of Contract, 28, and 
cases cited ; 1 Story Cont.,$ 14, Alexander v. Vane, 1 M. 
& W.511. Francv. Nirdlenger. Opinion by Granger, 
C. J. 


NEGOTIABLE INSTRUMENT—MATERIAL ALTERATION 
—SURETY—CONTRIBUTION.—(1) The rule is elementary, 
that a material aud intentional alteration of a written 
instrumeut will avoid it, when the alteration is made 
by or with the privity of one claiming a benefit under 
the instrument, and after the instrument has been de- 
livered and taken effect. Fullerton v. Sturges, 4 Ohio 
St. 529 and cases cited. In German Bank v. Dunn, 62 
Mo. 79, after a note was completed, in the absence and 
without the authority or knowledge of the maker, the 
name of the payee was by the holder erased, and his 
own name substituted. In the case of Stoddard vy. 
Penniman, 108 Mass. 366, the action was to charge the 
defendant as an original promisor upon a promissory 
note. It appeared that the note was made payable to 
the maker’s order; that while it was in this condition, 
and before the maker indorsed it, the defendant put 
his name on the back of it for the maker’s accommo- 
dation; and that in negotiating it to the plaintiff, the 
maker altered its face so as to make it payable to the 
plaintiff's order, without the defendant’s knowledge 
or consent. It was held that this wasa material alter- 
ation, and avoided the defendant’s liability. See also 
Cumberland Bank v. Hall, 1 Halst. 215; Dolbier v. 
Norton, 17 Me. 307. (2) It is the general rule that if 
several persons become co-sureties, by the same in- 
strument, and one surety pay the demand, or more 
than his own proportion of it in reference to the num- 
ber of his co-sureties, and thereby relieve the latter 
from liability, he may recover against each co-surety 
his aliquot share or proportion of the debt, or of the 
sum paid by him beyond his own proportion, upon an 
implied promise to contribute. The note under con- 
sideration having been altered without the knowledge 
or consent of Philip Bauer, he was discharged from its 
payment. But notwithstanding his discharge, he paid 
the note sua sponte, and having done so, he could have 
no claim for contribution upon the other joint and sev- 
eral makers who were his co-sureties. To establish a 
claim for contribution, the payment must have been 
made by him under a legal and fixed obligation. Pitt 
v. Purssord, 8 M. & W. 538; Davies v. Humphreys, 6 
id. 153; 2 Parsons’ N. & B. 253. Inthe emphatic lan- 
guage of the court in Russell v. Failor, 1 Ohio St. 327; 
“Upon no principle of justice or sound reason, can a 
surety, by voluntarily paying money on avoid note, 
impose an obligation upon a co-surety for contribu- 
tion.” Davis v. Bauer. Opinion by Dickman, J. 


MUNICIPAL CORPORATION — NEGLIGENCE —- PUBLIC 
BUILDING—EXCAVATION FOR.—A city is not liable for 
an injury resulting from the unsafe or dangerous con- 
dition of lands adjacent to a street where the place of 
danger is so far from the street that no injury can re- 
sult to persons in the ordinary and proper use of the 
street. The owner of land is not liable for injury re- 
sulting from the unsafe or dangerous condition of his 
premises, to persons who go upon them without invi- 
tution express or .mplied. The fact that a pavement 
was continuous from a sidewalk ona street over the 
adjacent lands to the place of danger, was not of itself 
animplied invitation toa person on the sidewalk to 





go upon theadjacent lands. The liability of the city 
for the injury sustained by the plaintiff is contended 
for upon the principle of the cases of Hargreaves v. 
Deacon, 25 Mich.5; Young v. Harvey, 16 Ind. 314; 
Mullen v. St. John, 57 N. Y. 567; Beck v. Carter, 68 
id. 283, and many others, that a municipal corpora- 
tion is liable for injuries resulting from obstructions, 
excavations, pitfalls or other dangerous condition of 
premises outside of the street, but so near to it as to 
cause injury to persons in the proper and lawful use of 
the street, and upon the principle also of the cases of 
Bennett v. Railroad Co., 102 U. S. 577; Sweeny v. Old 
Colony Railroad, 10 Allen, 368; Larue v. Farreu Hotel 
Co., 116 Mass. 67, that the owner of land is liable to 
persons who go upon it, by invitation express or im- 
plied, for injury arising from the unsafe or dangerous 
condition of the premises. The plaintiff was walking 
along the sidewalk immediately before the accident 
occurred. The place where he fell into the excavation 
was about thirty feet from the sidewalk or street 
proper. The north end of the excavation did not come 
within thirty feet of the street. A person therefore 
in the ordinary use of the sidewalk would seem to 
have been out ofall possible danger of falling into the 
excavation. Ifthe excavation had been so near the 
street that a person had fallen into it while passing on 
the sidewalk and in the ordinary use of it, a liability 
for resulting injury would follow. This excavation 
was so far from the street that it could have caused nu 
injury, except when the person passing along the side- 
walk turned out of his way, as the plaintiff clearly did 
in this case, and went to it. Protection against pit- 
falls, excavations, or other dangerous condition of 
grounds is extended to those only who are there by 
invitation express or implied. If business is carried 
on upon the lot, or any curiosity kept there, open to 
the public, or any inducement or allurement held out 
to the public beyond a mere permission to go there, 
the duty to keep the premises safe arises; but if a lot 
is léft unfenced a person who goes upon it by bare per- 
mission because there is no obstruction to keep him off, 
goes at his own risk. Railway Co. v. Bingham, 29 Ohio 
St. 364; Beck v. Carter, 68 N. Y. 283. Kelley v. City of 
Columbus. Opinion by McCauley, J. 
—_——__>___— 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—ALTERATION— DOES NOT 
RELEASE WHEN CONSENTED TO—BONA FIDE HOLDER.— 
(1) The material alteration of a promissory note avoids 
the note as to the maker not consenting thereto, even 
in the hands of a bone fide holder. Bank v. Hall, 1 
Halst. N. J. L. 215; Stoddard v. Penniman, 108 Mass. 
366; Draper v. Wood, 112 id. 315; 17 Am. Rep. 92, 106; 
2 Dan. Neg. Inst., §§ 1387-1390. (2) Ifa promissory note 
be altered by substituting another payee for the origi- 
nal payee with the knowledge and consent of one of 
the makers, but without the knowledge or consent of 
the other maker, such material alteration releases 
from all liability the maker not consenting. Lanier v. 
McCabe, 2 Fla. 32; Prince v. Crawford, 50 Miss. 344; 
Crossthwait v. Ross, 1 Humph. (Tenn.) 23; Smith v. 
Sloane, 37 Wis. 285; 19 Am. Rep. 757; Deardorf v. 
Thatcher, 78 Mo. 128; 1 Dan. Neg. Inst., §§ 355-358. (3) 
Where a note given for a threshing machine jointly 
owned by H. and L. was executed in the individual 
names of H. and L., and H. and L. are in partnership 
in the operation of the machine—dividing the profits 
and losses equally—and while such relation exists the 
payee in the note is altered by substituting the name 
of O. for the original payee, and the alteration is made 
with the knowledge and consent of H., but without 
the knowledge or consent of L., held, as H. and L. are 
not in a trading or commercial partnership, H. had no 
authority to make the material alteration in the note 
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so as to bind L., and such material alteration being 
made without the consent of L., releases him from all 
liability uponit. The material alteration of a note 
with the consent of a maker is virtually making a new 
note and ante-dating it. Wetherefore conclude that 
the material alteration of the note in question released 
L. Broughton v. Fuller, 9 Vt. 373. That the bank 
purchased the note before maturity, for a valuable 
consideration, and is therefore a bona fide holder of 
the note, does not prevent L. from asserting the mate- 
rial alteration of the note asadefense. Wait v. Pom- 
eroy, 20 Mich. 425; Benedict v. Cowden, 49 N. Y. 396; 
Bank v. Stowell, 123 Mass. 196; 2 Dan. Neg. Inst., $§ 
1410-1413. Sup. Ct. Kans. Horn v. Newton City 
Bank. Opinion by Horton, C.J. [82 Kans. 517.] 


CORRESPONDENCE. 


ANSWER TO A QUERY. 
Editor of the Albany Law Journal: 

In 30 Alb. L. J. 340 is found a query which the sub. 
sequent numbers of your journal do not show to have 
been answered. Will you kindly refer your corre- 
spondeut to State ex rel. Laclede Bank v. Lewis, 76 Mo. 
370, as being the latest and a very full discussion of the 
question asked ? 

Respectfully, L. C. KRAUTHOFF. 

JEFFERSON City, Mo., May 1, 1885. 

——_—__>__ —__— 


NEW BOOKS AND NEW EDITIONS. 


PAINe’s BANKING LAws. 

The Laws of the State of New York relating to Banks, Bank- 
ing and Trust Companies, and companies receiving money 
on deposit, also the National Bank Act and Cognate Uni- 
ted States Statutes, with amendments and annotations. 
By Willis S. Paine. Weed, Parsons & Co., Albany, N. Y. 
1885. 

The title shows the scope of the volume, and the ar- 
rangement of the material was no doubt as the author 
says, “‘A difficult task involving very arduous labor.” 
The work though intended for use in New York State 
will doubtless be found of value throughout the sev- 
eral States of the Union. Throughout the work, re- 
ferences are made to the decisions of the courts, the 
whole preceded by an historical sketch of the banking 
methods of the State of New York. 

DIGEST OF AMERICAN DECISIONS. 

This volume of 1245 pages embraces the decisions re- 
ported in volumes thirty-one to sixty, inclusive. It is 
of course indispensable to the owners of the series, 
and appears in every respect thoroughly executed. 
Published by A. L. Bancroft & Co., San Francisco. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, May 5, 1885: 

Judgment affirmed with costs—Charles H. Russell, 
receiver, respondent, v. George W. Nelsonet al., ap- 
pellants; John Craigill et al., respondents v. Sterling 
G. Hadley, receiver, appellant ; Henry A. Gildersleeve, 
appellant, v. Mayor, etc., of New York, respondent; 
Carrie Hagenlocher, infant, respondent, v. Coney Is- 
land and Bruoklyn R. Co., appellant; Board of Educa- 
tion, of Auburn, respondent, v. Henry V. Quick and 
others, administrators, appellants; Board of Commis- 
sioners of Pilots, respondents, v. John W. Ambrose, 
appellant; George S. Riley, respondent, v. Francis A. 
Schoeffel, sheriff, appellant; James Roach, appellant, 
v. Benjamin B. Odell, sheriff, respondent; In re Final 
Accounting of Kendrick E. Morgan, assignee, etc. ; In 
re Petition of George A. Harding, etc.; Augusta W. 








Frary, appellant, v. Orleans County Bank, respondent; 
Henry J. Goodwin and others, appellants, v. Leopold 
Westheimer, impleaded, respondent.——Order of Gen- 
eral Term reversed; judgment of Special Term 
affirmed, with costs—James Jackson, receiver, appel- 
lant, v. St. Paul Fire Ins. Co., respondent.—Judg- 
ment reversed, new trial granted, costs to abide the 
event—Sarah R. Odell, infant, respondent, v. Solomon 
B. Solomon and others, appellants.——Order affirmed, 
with costs—People ex rel. Mary S. Prendergast, appel- 
lant, v. Anna H. Fargo, respondent; Annie Smith, re- 
spondent v. Philip Smith, appellant; People 
ex rel. Thomas Byrnes, appellant, v. Stephen B. 
French and_ others, commissioners, respond- 
ents; Amelia Merritt, respondent, v. John H. 
Merritt, appellant.——Appeal dismissed, with costs— 
Lewis J. Goddard, receiver, appellant, v. Stephen 
Stiles, respondent; People ex rel. Abraham Dowdney, 
appellant, v. Hubert O. Thompson, respondent ; Jacob 
Crounse and others, appellants, v. Harlow G. Booth- 
wick, sheriff, respondent; People ex rel. William H. 
Osgood and another, appellants, v. Commissioner of 
Texas, respondent; Pardee Carpenter, appellant, v. 
Harriet P. Wood, respondent. ——Order affirmed, with 
costs. No opinion, all concur—People v. Merchants’ 
Bank (claim of Whittaker).——Motion to advance as 
preferred, denied, with costs—Elias Q. Horton, re- 
spondent, v. Coffin L. Brown, executor, appellant.— 
Motion to date decision nunc protunc as of March 24, 
1885, granted, without costs—Ezra Caulkins, respond- 
ent, v. Danforth D. Bolton and another, commission- 
ers, appellants. 


NOTES. 

An important decision concerning innkeepers. 
Among the anecdotes of Judge Walton is the follow- 
ing: Early after his first appointment he went to 
Alfred to hold court, and called on Landlord Berry, 
who offered him his best room with a proviso that 
after ex-Judge Howard’s arrival he would have to put 
him in anotherroom. ‘ Well, what room?” asked 
Judge Walton. He was shown a little 7 by 9 den, 
whereupon he told Berry that he would take the best 
room, as Judge Howard would not want it. ‘“‘ Why 
not?’ asked Berry. ‘‘ Because,” said Judge Walton, 
*“*T shall adjourn the court to-morrow to Saco.”’ “‘Who 
is going to take your place here?” asked Mr. Berry, 
who was not quick to take in the situation. ‘‘ Why, 
nobody,”’ said Judge Walton. “A judge can’t stayin 
town and hold court and sleep in the street; he must 
have a room.”’ ‘Oh,’ said Berry, “I will see.” He 
saw, and was conquered. He told Judge Walton he 
could have his best room. At the end of the term 
Judge Walton gave the landlord this advice: ‘‘Court 
week is your harvest. If you want a long term and to 
make lots of money make the judge just as comfort- 
ableas youcan. Hehas power to break up the court 
just when he pleases; but if he is made comfortable he 
will stay just as long as he finds any thing to do.”— 
Lewiston (Me.) Journal.—The Central Law Journal 
informs its readers that it has received commands 
from one or two subscribers to ‘“‘stop the paper,’’ but 
says the Journal, ‘‘ the paper, our readers perceive, is 
not stopped.’’ One of the subscribers was dissatisfied 
because of the Journal's opposition to champerty and 
an alleged attack upon the Bible. The Jowrnal says: 
“ This really hurt our feelings. We confess to being 
opposed to champerty, but we have never spoken dis- 
respectfully of the Holy Scriptures. In fact it was 
from a story told iz the Divine Book, of the soldiers 
casting lots for the garments of our Saviour, that we 
imbibed our antipathy to champerty.’ ——Good news. 
Mr. J. W. Donovan writes that he hassold his book, 
“Tact in Court,’’ to his publishers for $2,500, and that 
he is going to make no more books, being too busy.— 
The West Coast Reporter evidently hasa Chinese proof 
reader. He transforms our case of Kortright v. Cady 
into Kortoryght v. Kaday. 
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CURRENT TOPICS. 

[T\HE lower house of our Legislature have defeated 

the Civil Code by a vote of 67 to 52. This 
result was not unanticipated, but some of the argu- 
ments that brought it about were. Many of them 
were puerile, both in the house and out of it. 
What kind of an argument is it that 160 of the 180 
lawyers of Syracuse are opposed to the Code? Or 
that it proposes 3000 ‘‘new” laws? Or that the 
members have not read it? When will they read it, 
and know anything about it, or about any thing 
that pertains to the reform of our laws? ‘Will it be 
the next week or the next year, or will it be when 
they have passed from their brief tenure of author- 
ity, and the battle has to be fought over again with 
a new set of legislators? To illustrate how little 
the public press understand of this matter, outside 
of a few journals that have taken pains to under- 
stand it, the Troy Times, one of the most iufluential 
and respectable newspapers in the State, published 
two or three weeks ago an argument of some length 
in favor of the Code, but referring to the bill as an 
act to “amend” the Field Code, as if that were an 
existing law. Now that the act is defeated, the 
same journal characterizes the defeat as a ‘‘merito- 
rious” act, and one of the three only meritorious 
acts of the house! Such are the instructors of our 
people, and such are our law makers, We say 
nothing of the inner history of this winter’s cam- 
paign, although there is a history. We only say 
that we believe that the lawyers of the New York 
City Bar Association have left no stone unturned to 
effect their purpose. Of course, no one believes 
that a profession too lazy or indifferent to read the 
proposed Code have ever read Mr. Carter’s or Mr. 
J. Bleecker Miller’s oracular utterances on the sub- 
ject. We believe we are the only man in the State 
who has read them all. Any candid man who 
read the speeches in the House on the third reading 
must admit the great superiority of those of the 
friends of the bill. Personally, we say, as we said 
a year ago, the result is not disadvantageous to us 
as editor and reporter of opinions. But, how will 
it suit even such code-phobists as Mr. Cowen, who 
used columns of this journal in blaming the Court 
of Appeals because they thought there is a legal 
difference between a ditch and a drain, and who 
would like to have some certainty about such 
things? But we are not discouraged. We shall be 
alive and lively, long after Prof. Dwight, the great 
constructor of lawyers upon the ‘‘elastic” princi- 
ples of the common law, and Mr. Carter, a really 
great lawyer, and Mr. J. Bleecker Miller, who 
doubtless will be greater some time, and all the 
rest of our opponents shall be dead and mainly for- 
gotten. We might feel discouraged were it not for 
the recollection that the first law writing we ever 
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did was a thesis in 1857 in favor of allowing parties 
to be witnesses for themselves. A long and thorny 
and up-hill road is that of law-reform. Mr. Field 
also will be alive for twenty years, and he says: “I 
am not in the least discouraged. We have gained 
largely in circulating a knowledge of the Code, and 
the fifty-two members, who voted for it, acted upon 
a better knowledge of the subject than any fifty- 
two members ever did before.” In closing, we 
would remark, that if it is the purpose of our Legis- 
latures to know the Code before voting for it, why 
did not Gov. Cleveland sign last year’s bill for a 
commission! Will some of the New York clique 
rise to explain? j 


Although we desire to be known as the ‘‘ organ” 
of our profession in this State, we also desire it to 
be understood that we are not to be played upon 
by others upon every occasion. So we frequently 
suppress what seems to us trivial fault-finding with 
our courts. We rather like to reserve that privi- 
lege for ourselves. Occasionally we make an ex- 
ception in favor of a well-known lawyer of high 
standing, like Mr. Cowen, who adjourned his case 
to the tavern, and now in favor of Judge Peck, 
who finds fault in another column, Readers will 
draw their own conclusions, Judge Peck publishes 
on his own responsibility and signs his name like a 
man. If some of his readers come to the conclusion 
that he was beaten upon a technicality savoring 
more of old times than of Code practice, we shall 
not be surprised. We feel free to say, however, 
that such a state of things is a reproach to our sys- 
tem of law, which professes to be superior to such 
doctrines. 


Now that we are in a fault-finding mood, we may 
as well inquire what right Judge Van Brunt had to 
tell the jury in the Short case that he was surprised 
at their verdict? He probably was, and so perhaps 
were others, but we conceive that it was no more in 
his province to tell them so than it is in ours. Two 
hundred years ago he would have had the power to 
emphasize his surprise by putting them in jail. The 
result was no more surprising to us than the usual 
verdict in corporation cases, whether tried by judge 
or jury, or in cases of emotional killing for injured 
honor’s sake. It is unfortunate that the people 
cannot have a new trial in this case on the ground 
of the judge’s surprise. 


At a meeting of the Tennessee Bar Association 
last year, papers on codification were read by J. A. 
Cartwright, W. O. Vertrees and J. M. Dickinson, 
of Nashville, and ex-Judge Sneed, of Memphis. 
Messrs. Cartwright and Dickinson, pro, and the 
others, con. But Judge Sneed made the following 
telling argument in favor of codification: “In my 
judgment, one of the greatest evils under the sun 
is the rapid accumulation of books of reports which 
contain no new doctrine. Just think of it, A 
hundred years ago there was not a book of reports 
on this side of the sea. Ninety years ago there 
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Augustan age of great American lawyers. Now, 
there are between three and four thousand, and 
they are accumulating in this country at the rate of 
about a hundred every year. It was found that 
there were not geese enough in all the world to 
supply the judiciary with quills to write opinions 
with, and an ingenious artisan at Sheflield invented 
steel pens and scattered them broadcast over the 
world, mainly to meet the demands of the cacoethes 
scribendi, which, like an epidemic, had smitten the 
common law and equity courts of England and 
America.” This we glean from the Central Law 
Journal. 


According to the Tribune, a witness in the Hoyt 
will case, answering to a certain question by Gen- 
eral Butler, on cross-examination, that ‘‘he could 
not tell,” that refined and universally respected 
gentleman observed: “ Very well, don’t answer 
then; it will take a good while to tell all you don’t 
know.” It was hardly necessary to send to Boston 


to get a vulgar brute to treat a witness in this way. 
There are plenty of shysters hanging around the 
Tombs who could do this just as well, without hav- 
ing been generals, and congressmen, and governors, 
or tried to be presidents, and for much less money. 


The Language Club at Columbia College have 
been discussing “Iteration.” According to the 
Tribune, David Dudley Field gave an exhaustive 
exposition on ‘‘ Iteration in Law.” He said that 
there were 860 superfluous words in every deed and 
1,240 in every mortgage, and that the people of the 
State pay every year $100,000 for the recording of 
superfluous words, It was generally stated by law- 
yers, he said, that the use of so many unnecessary 
words was a matter of habit. Ex-Judge Dillon said 
that since he represented the bar he was obliged to 
plead guilty to the charge of Mr. Field. The 
remedy, he added, was in the hands of the Legisla- 
ture. When these old forms were first used there 
were reasons which made the iteration necessary, 
but since the reasons no longer existed legal forms 
could be shortened without detriment to any one. 
The laws and forms covering the credit system in 
this country and in Europe were explained and as a 
moral, Mr. Dillon said that the Code should protect 
those who sold goods on credit to such an extent 
that all legal documents could be exceedingly brief. 
Mr. Field might have instanced the senseless itera- 
tion in assignments for creditors and in wills. 
Some of this springs from habit, but more from 
uncertainty in the law or in the writer’s knowledge 
of it. The author of ‘‘ Lorna Doone ” says, in that 
admirable novel, that the lawyer ‘* takes a careful 
delight in covering his traps and engines with a 
spread of dead-leaf words, whereof he himself 
knows little more than half the way to spell them.” 

i 
NOTES OF CASES. 

N People v. Brown, 35 Hun, 324, the mother of a 

child having died a few weeks after its birth, 





the father placed the child with relatives of the 
mother, who nursed and cared for it until it had 
attained the age of seven years. After the child 
had been cared for while very delicate and sickly, 
the father gave a written promise to the relatives 
by which he agreed that the child should never be 
taken from them. Subsequently, the child having 
been allowed to visit the father, the latter refused 
to allow him to return to his relatives. Upon the 
return to a writ of habeas corpus, procured by the 
relatives, the court refused to receive evidence 
tending to show that the present wife of the father 
was an improper person to have charge of the child, 
and that his home was an improper place in which 
to bring up a young child. Jie/d error. Barnard, 
P. J., said: ‘It is not clear from the authorities 
that a father may recede from an engagement in 
respect to his child, made with one who has re- 
ceived the child under it. If the subject were 
any thing but a child it would not be averred to be 
the correct and legal thing to avoid the engagement 
because it was against public policy and against the 
paternal right. Ido not think these cases call for 
such a rule. They hold that the father’s right is 
paramount as to the custody of the child. That as 
against the mother all things being equal his right 
is the best. That an agreement between husband 
and wife as to the custody of the child is bad. It 
is not necessary to decide this question upon the 
present record. It may be stated as a general rule 
in this state that the rights and interest of the child 
are paramount upon the question of the custody of 
the child. Wilcox v. Wilcox, 14 N. Y. 576. This ques- 
tion includes the home of the ladies from which the 
boy goes. That is clearly seen from the case. It in- 
cludes also the home of the father. The Special Term 
refused to receive proof that would show it to be an 
improper home to which a child of seven and upwards 
should The glimpse obtained from the evi- 
dence is not favorable. The father was the cause 
of the divorce of a former husband of his present 
wife by her adultery with him. After the divorce 
he married her. Proof is refused which wouid 
show or tend to show that the present wife is very 
intemperate in some cases, at times to such an 
extent as to be helpless. Proof tending to show 
what this home is in respect to assemblages and 
practices in what is known as spiritualism is also 
refused. The proof of the character of the respond- 
ent’s home should have been received.” See note, 
40 Am. Rep. 


Oo 
go. 


In Buck v. Moore, 85 Hun, 838, while the defend- 
ant’s dog was following her along the street, it ran 
into an adjoining yard and there seized and killed 
the plaintiff's dog, without passive volition or the 
defendant’s knowledge. Held, that defendant was 
not liable. Dykman, J., said: “It must be noticed 
in the outset that the action is not for trespass on 
the plaintiff's close, aggravated by the mischief 
done thereon, but is simply for the damage sus- 
tained by the death of the dog. The case there- 
fore seems to fall within rule 3 of Moak’s 
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Underhill on Torts. ‘No person is legally respon- 
sible for any act or omission not attributable to 
active or passive volition on his part.’ In other 
language, no person is responsible for an involun- 
tary injury. If while following its owner along a 
highway, a dog discovers game and follows it, the 
owner is not liable. By the common law the owner 
of adog that worried and killed sheep was not 
responsible for the damage done, and it required a 
statute in our State to create such liability. The 
reason of this rule was that the killing and worry- 
ing of sheep could not be anticipated or expected 
to result from a dog running at large. That rule 
applies here. The defendant could not know or 
believe that her dog would kill or injure the dog of 
this plaintiff, simply because she permitted her dog 
to follow her along the street.” Chemot v. Larson, 
43 Wis. 536; S. C., 28 Am. Rep. 567, and note, 569; 
Fallon v. O’Brien, 12 R. I. 518; S. C., 34 Am. Rep. 
713; Saunders v. Teape, Q. B. Div., 29 A. L. J. 821. 


In People v. Dennin, 35 Hun, 327, the defendant 
and two other men played ball on Sunday in private 
grounds with the consent of the owner thereof. 
They simply pitched the ball from one to another 
and made no noise. J/eld, that their playing was 
not prohibited by section 265 of the Penal Code, 
which provides that ‘‘ all shooting, hunting, fishing, 
playing, * * * upon the first day of the week, 
and all noise disturbing the peace of the day, are 
prohibited.” To constitute a violation of that sec- 
tion the ‘‘ playing” must seriously interrupt the 
repose of the community on Sunday. Barnard, P. 
J., said: “From the three sections it is manifest 
that the thing done must be a serious interruption 
of the repose of the community on Sunday. The 
thing prohibited must be to a greater or lesser 
extent public. The proof in the present case fails 
to make out an offense, The grounds were private. 
The defendant was not even a trespasser, as his 
entry thereon was by permission of the owner. 
There was no noise. There was no assembly of 
persons beyond the three persons, and the offense 
was made up entirely by one person, the defendant, 
throwing the ball to another person to catch. If 
the third person was a party to the play of ball, 
throwing it would make no difference. The essen- 
tial character of the crime was wanting. There 
was nothing donc to disturb the repose of the com- 
munity. That is in terms declared to be the object 
of the law.” 


In Belford v. Canada Shipping Co., 35 Hun, 347, 
the plaintiff, a carpenter, was employed in erecting 
some cattle stalls on the upper or hurricane deck of 
a steamer belonging to the defendant. On stopping 
work in the evening he went with the assistant 
engineer to the deck below where his tools were 
placed by the engineer in the boiler to hide them 
over night. On returning to the vessel the next 
morning the plaintiff, while walking along the 
lower deck to get his tools, fell into a bunker hole 





and sustained injuries. Held, that defendant was 
not liable. Pratt, J., said: “It was no part of the 
duty of the assistant engineer to assist the plaintiff 
in hiding his tools, or show him where to hide them 
for the night, therefore the plaintiff voluntarily and 
at his own risk went to a part of the vessel where 
no duty called him and where the defendant could 
not presume he would be likely to go. The plain- 
tiff's work was upon the spar deck, and if he chose 
for his own purposes to go upon other parts of the 
vessel he went there upon his own risk. It would 
be a harsh and unreasonable rule to hold that if a 
person was employed to work upon a certain por- 
tion of a vessel, all other use of the remainder 
must be suspended in anticipation that the work- 
man might travel to parts where no duty called 
him, and thereby receive some injury. So long as 
the master keeps the places where the workman is 
employed, or likely to go, in a safe condition, he 
discharges his whole duty in that regard. It has 
been held that the owner of a vessel is not bound 
to close the hatches at night so as to protect from 
injury a trespasser, or one who has no right or 
license to be on the vessel. Severy v. Nickerson, 120 
Mass. 306; 8. C., 21 Am. Rep. 614; Zoebisch v. Tar- 
bell, 10 Allen, 385. It cannot be said that the plain- 
tiff was invited or licensed to go forward to the 
boiler, or that he went there in any connection with 
the work he was employed to do. I fail to see 
any negligence or breach of duty on the part of the 
defendant causing the injury to the plaintiff. The 
case must turn upon the single point whether there 
was either an expressed or implied invitation by the 
defendant to the plaintiff to go where he was 
injured, and there being no conflict of evidence it 
was a question of law for the trial judge to deter- 
mine. To say that every portion of a vessel over 
800 feet long must be guarded and kept safe, 
because at a particular place a workman is employed 
and may assume to leave his work and travel over 
the whole ship where no duty calls him is unreason- 
able.” See note, 36 Am. Rep. 403; Wright v. Raw- 
son, 52 Iowa, 329; 8S. C., 35 Am. Rep. 275; note, 
40 Am. Rep. 327. 





RULES AS TO THE PRIVILEGES OF WIT- 
NESSES. 
VII. 


Rute. The risk of prosecution to avail the witness 
as an excuse for refusing to answer a question must be 
to himself (a), and must be a reasonable one in the 
ordinary course of justice (b). 

ILLUSTRATIONS. 
(A.) 

A. being called on to give certain evidence de- 
clines, on the ground that it will subject B. and C, 
to penalties. This isno answer and A, must tes- 
tify (1). 

‘The privilege is confined to penal consequences 





1 Kine of the Two Sicilies y. Willcox, 1 Sim. (N. 8.) 829 
(1851). 
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likely to be occasioned to the party himself; nemo 
tenetur seipsum prodere ; but there is no privilege 
against disclosing matter within the knowledge of 
the party merely because it might subject other 
persons to punishment.” 

B.) 


1. On a trial of B. for bribery, C. a witness is 
asked if he had received a bribe from B., C. refuses 
to answer, on the ground that it may criminate 
him. It is shown that C. has received a pardon 
from the Crown covering the matters inquired into. 
C. will be compelled to answer, although there is a 
possibility that the pardon may be informal or that 
he may be impeached by the House of Commons— 
pardons from the Crown not covering this (2). 

In case 1 Cockburn, C. J., said: “ We are of the 
opinion that the danger to be apprehended must 
be real and appreciable, with reference to the ordi- 
nary operation of law in the ordinary course of 
things—not a danger of an imaginary and unsub- 
stantial character, having reference to some extra- 
ordinary and barely possible contingency, so im- 
probable that no reasonable man would suffer it to 
influence his conduct. We think that a merely re- 
mote and naked possibility, out of the ordinary 
course of the law, and such as no reasonable man 
would be affected by, should not be suffered to 
obstruct the administration of justice. The object 


of the law is to afford to a party, called on to give 
evidence in a proceeding inter alios, protection 
against being brought by means of his own evi- 


dence, within the penalties of the law. But it 
would be to convert a salutary protection into a 
means of abuse if it were to be held that a mere 
imaginary possibility of danger, however remote 
and improbable, was sufficient to justify the with- 
holding of evidence essential to the ends of justice. 
Now in the present case no one seriously supposes 
that the witness runs the slightest risk of an im- 
peachment by the House of Commons. No instance 
of such a proceeding in the unhappily too numerous 
cases of bribery which have engaged the attention 
of the House of Commons has ever occurred, or so 
far as we are aware, has ever been thought of. To 
suppose that such a proceeding would be applied 
to the case of this witness would be simply ridicu- 
lous; more especially as the proceeding (in this 
case) was undertaken by the attorney general by 
the direction of the House itself, and it would 
therefore be contrary to all justice to treat the par- 
don provided in the interest of the prosecution, to 
insure the evidence of the witness as a nullity and 
to subject him to a proceeding by impeachment. It 
appears to us therefore that the witness in this case 
was not in arational point of view, running the 
slightest real danger from the evidence he was 
called on to give when protected by the pardon. 
from all legal proceedings; and that it was there- 
fore the duty of the presiding judge to compel him 
to answer. And Crompton, J., asked: “There is 
always the remote possibility that there may be 


(2) R. v. Boyes, 1B. & S, 311 (1861). 








some informality in the pardon. Is a witness justi- 
fied in refusing to answer on that account?” 


Rute. And the matter must be criminating and 
punishable in the country of the former and by its laws 
(a), unless it clearly appears from the evidence that 
such will be the effect likewise in a foreign state or 
country (b). 

ILLUSTRATIONS. 
(A.) 

1, A witness, a foreigner, refuses to produce cer- 
tain documents on the ground that they would ex- 
pose him to prosecution in his own country. There 
is no proof as to what acts are penal in his country, 
The proof is not privileged (3). 

In case 1 Lord Cranworth, after pointing out that 
as to the laws of the former the judge is able to 
determine whether or not the act which in the 
opinion of the witness is a crime, does or does not 
amount to a crime, said: ‘‘In respect of penal con- 
sequences in a foreign country, this cannot be. No 
judge can know, as matter of law, what would or 
would not be penal in a foreign country; and he 
cannot therefore form any judgment as to the force 
or truth of the objection of a witness, when he de- 
clines to answer on such a ground. In the present 
case indeed there will probably be no difficulty in 
believing that the defendants are speaking quite 
truly; as the documents may, in all probability, 
form links in a chain of evidence which might 
enable the courts in Sicily to convict the defendants 
of high treason. But if the principle is once ad- 
mitted, it must be admitted in all its ramifications, 
Thus, for instance, in a bill against a firm, some of 
whom, though resident here, are Spanish subjects, 
seeking an account of mercantile transactions in 
Spain, the defendants might refuse to set out an 
account of these transactions, on account of the 
dealings having been (as probably they would have 
been) to a great extent, contraband, and so tending 
to subject them to penalties for having infringed 
the fiscal law of Spain. The case was put, at the 
bar, of a bill for an account of an opium transaction 
in China; and instances might be multiplied, to 
almost any extent, by ascertaining, as matter of 
fact, what acts, by the laws of any foreign country, 
are penal, though not so here, and which might 
become the subject of investigation in our courts. 
The impossibility of knowing, as matter of law, 
to what cases the objection, when resting on the 
danger of incurring penal consequences in a foreign 
country, may extend, furnishes very strong, and to 
my mind, satisfactory evidence that the objection 
cannot be sustained. It is to be observed that in 
such a case, in order to make the disclosure dan- 
gerous to the party who objects, it is essential that 
he should first quit the protection of our laws, and 
willfully go within the jurisdiction of the laws he 
has violated. Now in the present case, the parties 
objecting are Sicilian subjects; and so the probabil- 


(3) King of the Two Sicilies v. Willcox, 1 Sim. (N. 8.) 30 
(1851). 
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ity of their returning to Sicily may be great. But 
if the objection is once, in such a case, admitted, it 
is very difficult to say why it should not apply to an 
Englishman, who having been in a foreign country 
and there violated the law (by smuggling for 
instance) afterward returns home. He may intend 
to go abroad again, and then the discovery which 
he is here called on to make, might there subject 
him to penalties. 
ILLUSTRATIONS. 
(B.) 

1. In a proceeding against a citizen of the United 
States residing in England by the government of 
the United States in the English courts, a witness 
is asked certain questions which he refuses to 
answer, on the ground that they will subject him to 
penalties in the United States. An act of Con- 
gress, prosecuting the penalties in such cases, is in 
evidence. The answer is privileged (4.) 

In case 1 Lord Chancellor Chelmsford referring 
to case 1, illustration A, said: ‘‘I quite agree in the 
general principles stated of Lord Cranworth and in 
their application to the particular case before him. 
There was nothing on the face of the proceedings 
to inform the mind of the judge whether there was 
any, and if any, what foreign law applicable to the 
case, or whether the defendants had incurred any 
penalty or forfeiture by acting in this country as 
the agents of the revolutionary government in 
Sicily. The only ground upon which the defendants 
objected to produce the documents in their pos- 
session was stated in their answer to be, that they 
believed and had been advised that the production 
of them would ‘expose and render them subject 
to criminal prosecution, punishment and penalties 
in Sicily.’ This did not furnish the least informa. 
tion what the foreign law was upon the subject, 
though it was necessary for the judge to know this 
with certainty before he could say whether the acts 
done by the persons who objected to answer had 
rendered them amenable to punishment by that law 
ornot. Upon the particular circumstances of the 
case of King of the Two Sicilies v. Willcox (5) I 
have no doubt that it was most correctly decided. 
But in giving judgment Lord Cranworth went be- 
yond the particular case, and expressed his opinion 
that the rule upon which the defendants relied to 
protect them from answering was one which existed 
merely by virtue of our own municipal law, and 
which must have reference exclusively to matters 
penal by that law. It was unnecessary to lay down 
80 broad a proposition to support the judgment 
which he pronounced, and he certainly could not 
have contemplated a case when the presumed ignor- 
ance of the judge as to foreign law is completely 
removed by the admitted statements upon the 
pleadings, in which the exact nature of the penalty 
or forfeiture incurred by the party objecting to 
answer is precisely stated, and where the plaintiffs 
calling for an answer are the sovereign power by 





nin United States of America v. McRae, L. R., 3 Ch, App. 
79 (1867). 
(6) 1Sim. (N. 8.) 301. 











whose authority and in whose name the proceed- 
ings for the forfeiture are instituted, and who have 
the property to be forfeited within their reach. The 
case therefore stands thus: The United States, to 
whose existing law of forfeiture the defendant is 
said to have rendered himself amenable, are pro- 
ceeding against him to obtain from him an account 
of moneys and goods which have come into his pos- 
session in the very character of agent to the Con- 
federate States, by which his landed property in 
the United States has become liable to forfeiture. 
He cannot state any of the circumstances connected 
with his agency without his answer having a ten- 
dency to expose him to the forfeiture. It is a case 
entirely distinguishable from King of the Two Sicilies 
v. Willcox (6). There it was not shown that the 
defendants had rendered themselves liable to crimi- 
nal prosecution. Here the plea alleges the particu- 
lar ground of liability to forfeiture and that pro- 
ceedings have actually been taken and are pending 
to enforce it. There it was doubtful whether the 
defendants would ever be within the reach of a 
prosecution, and their being so depended upon their 
voluntary return to their own country. Here the 
subject of forfeiture is within the power of the 
United States, and the proceedings against the 
defendant will be equally effectual whether he 
remains here or returns to the country where his 
property is situate. Under these peculiar circum- 
stances I cannot distinguish the case in principle 
from one where a witness is protected from answer- 
ing any question which has a tendency to expose 
him to forfeiture for a breach of our own municipal 
law. The United States coming into our courts 
must be subject to every rule of evidence which 
prevails in them, and amongst others, to that 
which protects a witnes from exposing himself to 
penalties by his answer. And it appears to me that 
it would be most unjust not to extend this protec- 
tion to a case where the party seeking the disclosure 
has the power to proceed for the forfeiture and the 
means of enforcing it.” 
Joun D. Lawson. 

ecccaiilp tian 


LOST WILLS. 
If. 
Fawill, shown since to have existed, cannot be 
found after the death of the testator, the presump- 
tion is that he destroyed it animo revocandi, yet this 
presumption may be rebutted by evidence. 2 Greenl. 
Ev., § 688, and notes. 

In Schultz v. Schultz, 35 N. Y. 653, it appeared that 
the will, at the time of its execution, was placed by the 
testator in the hands of a custodian, who took charge of 
it and locked it upin a trunk, and supposed it was 
there at the time of testator’s death, but upon search 
it could not be found, held, the evidence of its legal 
existence at the time of testator’s death was sufficient. 
If under such circumstances the will was not, in fact, 
in existence at the death of the testator. it is to be in- 
ferred that it was fraudulently destroyed or lost dur- 
ing his life-time, in which case it was his last will and 
testament. Id. 


(6) 1Sim, (N. 8,) 301, 
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The presumption of revocation may be rebutted by 
the declarations of the testator, showing the contin- 
ued existence of the will, down to near the time of his 
death. The New York cases, taken together, estab- 
lish this proposition. The case principally relied on 
as holding the contrary is Jackson v. Betts, 6 Cow. 377. 
This case appears in another aspect as Dan v. Brown, 
in 4 Cow. 483. It also appears again in 9 Cow. 208, and 
in 6 Wend. 173. The probate of the same lost will, 
namely, the will of Benajah Brown is involved in all 
of these cases. 

In Dan v. Brown, 4 Cow. 483, the first time this case 
was before the court, the declarations of the testator 
were admitted without objection. So that case can- 
not be considered an authority against the admissibil- 
ity of such declarations. The next time the case ap- 
pears is in 6 Cow. 377. Here the evidence of the testa- 
tor’s declarations was objected to and excluded. Judge 
Sutherland, writing the opinion of the Supreme 
Court, says: ‘‘The declarations of the testator dur- 
ing his last sickness, as to the existence of bis will, and 
the place where it would be found, were incompetent 
evidence, and were properly rejected by the judge.” 
He says this was so decided by the court in Dan vy. 
Brown, 4 Cow. 483, but it will be seen on an examina- 
tion of the latter case, that the evidence was admitted 
without objection. Judge Sutherland does not under- 
take to give any reason for excluding these declara- 
tions. He simply states the proposition dogmatically, 
without argument. A new trial was ordered, and the 
case came up again in 9 Cow. 208. Here no question 
as to the admissibility of the declarations seems to 
have been before the court. The case next appears in 
the Court of Errors (6 Wend. 173), on appeal from the 
decision reported in 9 Cow. 208. Chancellor Walworth 
writes the principal opinion in the Court of Errors, 
and very pointedly disapproves the decision excluding 
these declarations as laid down by Judge Sutherland 
in 6 Cow. 377. He says that the “uniform practice of 
the English testamentary courts has been to receive 
such declarations, to strengthen or repel the presump- 
tiou that a will,once legally executed,but not found at 
the death of the testator, has been destroyed by him.” 
The next case in which this question was discussed, is 
Grant v. Grant, 1 Sandf. Ch. 235. The statement of 
facts in this report is very meager, but from a remark 
in the opinion it would seem that evidence of declara- 
tions by the testator was admitted on the trial with- 
out objection. The declarations were not offered to 
prove a non-revocation of the will, but to prove its ex- 
ecution. This is evident from a remark of the court, 
who seems to think that the only object of the testi- 
mony was to prove a valid execution. The declara- 
tions of the testator are certainly not competent, un- 
supported by other evidence, to prove thata will was 
duly executed. The court does not say that declara- 
tious of the testator are not competent to rebut the 
presumption of revocation. On the contrary,the court 
says that such declarations wuuld probably be admis- 
sible where the issue is upon the revocation of the 
will, and Betts v. Jackson, 6 Wend. 173, is cited as sus- 
taining this view. So Grant v. Grant,taken as a whole, 
cannot be regarded as an authority against the admis- 
sibility of the testator’s declarations. The next and 
last time this question seems to have been up in this 
State, was in Knapp v. Knapp, 10 N.Y. 276. In that 
case evidence of declarations by the testator, made a 
month before his death, as to the existence of his will, 
and as to where it might be found, was admitted with- 
out objection, and no question seems to have been 
raised by the counsel or any court, from the trial court 
to the Court of Appeals, as to the propriety or compe- 
tency of the proof. This case must be taken as an au- 
thority iu favor of the admissibility of the testator’s 
declarations. The court held that the declarations 





were too remote from the testator’s death to rebut the 
presumption of revocation, but their admissibility was 
not questioned. The only New York case holding 
that this class of declarations is not admissible is 
Jackson v. Betts, 6 Cow. 377, and that was expressly 
disapproved by Chancellor Walworth in6 Wend. 173, 
and has been disregarded since. 

Turning to other courts I find that such declarations 
are held proper in several States in the Supreme Court 
of the United States and in England. 

Alabama. In McBeth v. McBeth, 11 Ala. 596, declar- 
ations of the testator as to the existence of his will, 
made shortly before his death, were held proper to re- 
but the presumption of revocation. One declaration 
was about three weeks, and another—to his attending 
physician—but six days before his death. He said to 
his physician that he was satisfied to die, so far as re- 
garded his property, having disposed of it. The court 
held this to refertoa will. The court also say: “In 
our opinion the evidence satisfactorily establishes that 
during his last sickness, and immediately preceding 
his death, he supposed the willto be in existence, and 
relied upon it as a testamentary disposition of his 
property.”’ “It is then very clear, that at the timehe 
made the statement to the physician he supposed the 
will to bein existence, and this repels the presump- 
tion of a voluntary cancellation or destruction of it 
previous to thattime.”’ It appeared that the testator 
was physically incompetent to destroy the will during 
the last six days of his life. The same doctrine is held 
in Weeks vy. McBeth, 14 Ala. 474. 

Connecticut. Jn the Matter of Jonson's Will, 40 
Conn. 587, it was held that the declarations of a de- 
ceased person, to the effect that he was leaving a will, 
were admissible for the purpose of showing that a lost 
will had not been revoked. 

Delaware. In Dawson v. Elizabeth Smith’s Will, 38 
Houston, 335, evidence of declarations of testatrix 
that she had a will was held proper to rebut the pre- 
sumption of revocation. These declarations extended 
over a period of five or six years before the death of 
the testatrix. 

Kentucky. In Steele v. Price, 5 B. Mon. 58, declara- 
tions of testator were admitted to rebut the presump- 
tion of revocation. 

Massachusetts. In Davis v. Sigourney, 8 Mete. 487, 
the same class of declarations was held admissible. 

Pennsylvania. In Boudinot v. Bradford, 2 Dall. 266 
(decided in 1796),similar declarations were held admis- 
sible. In Youndt v. Youndt, 3 Grant, 140, conduct and 
declarations of the testator, up to near the day of his 
death, were admitted to rebut the presumption of 
revocation. In Jones v. Murphy, 8 W.& 8. 275, decla- 
rations as to the existence of a will were held to be 
proper. Foster’s Appeal, 87 Penn. St. 67, is the latest 
case in Pennsylvania that has come under my observa- 
tion, whichinvolves the question of the admissibility 
of this class of declarations. It is a strong and lead- 
ing case in which the whole doctrine is discussed, and 
the admissibility of the testator’s declarations, to re- 
but the presumption of revocation, firmly established 
on principle and authority. All the principal author- 
ities are collated and discussed, and the propriety of 
this class of evidence amply vindicated. In this case 
the deceased was known to have made several succes- 
sive wills, and to have declared the necessity of hav- 
ing one in force at the time of hisdeath. He spokeof 
the existence of one within two days of his death, at 
which time he was too feeble to leave his bed without 
assistance. He soon afterward became unconscious, 
and so remained until he died. No positive evidence 
of a revocation was produced. The court held that 
the presumption of a revocation was rebutted, and say 
that if a will has been executed and is not found upon 
the testator’s death, the presumption is that he re- 
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yoked it. This casts the burden upon the pro- 
ponent of rebutting the presumption by  sufli- 
cient evidence. This presumption may be rebut- 
ted by such evidence as produces a moral conviction 
tothe contrary. The presumption of revocation is 
only prima facie. It is not a presumption of law, but 
one of fact, which like any other presumption may be 
rebutted. 

South Carolina. The same doctrine is laid down in 
Durant v. Ashmore, 2 Rich. 184, and in Legare v. Ashe, 
1 Bay. 464. 

Vermont. In Minkler yv. Minkler, 14 Vt. 125, Redfield, 
J., holds the same view, and approves the suggestion 
of Chancellor Walworth in 6 Wend. 173. 

United States Supreme Court. This court, in Gaines 
y. New Orleans, 6 Wall. 642-659, held that declarations 
by the testator as to testamentary intentions and as to 
the making of a will were proper. 

England. In Goodtitle v. Otway, 2 H. BI. 516 
(1795), and cases cited, these declarations are held 
proper. So in Davis yv. Davis,2 Addams, 226 (1824), de- 
clarations of the testator down to the very evening of 
hisdeath were admitted to rebut the presumption of 
arevocation. In Paullenv. Poulton, 1 8. & 'T. 55; 27 
L. J. Prob. 41, it was held by Sir C. Cresswell, that the 
presumption that a will left in the keeping of the tes- 
tator, if it cannot be found at his death, has been de- 
stroyed by him animo revocatione, is a presumption of 
fact which prevails only in the absence of circumstan- 
ces to rebut it, and that among such circumstances 
are declarations by the testator of good will toward 
the person benefited by it, adherence to the will as 
made, and the contents of the will itself. It is also 
said in this case that the strongest proof of adherence 
to the will, and of the improbability of its destruction, 
arises from the contents of the will itself. In Whitely 
v. King, 17 C. B. (N.S.) 756, in order to rebut the pre- 
sumption arising from the absence of the will and cod- 
icil, that the testator had destroyed them, evidence 
was offered of repeated declarations made by the tes- 
tator,down to ashort time before his death,expressing 
his satisfaction at having settled his affairs, and telling 
one person that he had named him one of his excutors, 
and another that his will was at Sutcliffe’s, an attor- 
ney. The evidence was objected to, but admitted on 
the authority of Patten v. Poulton, supra. Erle, J., 
says: “Surely you may look at aman’s words to see 
what his intentions are. The question here was 
whether the testator had the intention to destroy the 
will and codicil. Down to the last moment of his life 
almost, he is found declaring his satisfaction that he 
has settled his affairs.”’ ** Evidence tending to prove 
acontrary intention was admissible. For this par- 
pose, the ordinary channels of information may be re- 
sorted to. The declaration of the testator are cogent 
evidence of hisintentions. The repeated declarations 
of the testator, down to within a very few days of his 
death, were abundant evidence that the testator did 
not intend to cancel or destroy his will.’’ Byles, J., 
says: ‘*T see no reason why the declarations of the 
testator should not be admitted as part of his conduct 
toshow his intentions as to the disposition of his 
property.”’ Keating, J., says the rule admitting dec- 
larations is ‘“ well estublished.’’ See also Sugden v. St. 
Leonards, 34 L. ‘Tl. (N. 8.) 372. Thave now quoted au- 
thorities in seven States, the Supreme Court of the 
United States, and the courts of England, all in favor 
of admitting declarations of the testator to rebut the 
presumption of revocation. The rule is so strongly 
fortified by the opinion of the ablest American and 
English courts, that its position must be deemed im- 
pregnable. 

Admitting that the will is genuine, and was duly exe- 
cuted, and was legally in ewistence at the death of the 
testator, it cannot be established as a lost will wnless “ its 





provisions are clearly and distinctly proved by at least 
two credible witnesses; a correct copy or draft being 
equivalent to one witness.’’ Code, § 1865. 

The Court of Appeals held in Harris v. Harris, 26 
N. Y. 433, that the statutory provision, requiring two 
witnesses to establish a lost will, only relates to a 
special proceeding instituted for the express purpose 
of establishing the will, aud that it does not abolish 
the common-law rule of evidence which allowed the 
proof of a lost will, in the same manner as that ofa 
deed, by a single credible witness. Accordingly where 
in an action of partition, the plaintiffs established their 
title by sufficient common-law evidence of the exist- 
ence and fraudulent destruction of a will, held, that 
they they were not concluded by the dismissal of a 
suit in which they had sought to obtain the probate 
and record of the will under the statute. 

A “credible ’’ witness is one who being competent 
to give evidence, is worthy of belief. 1 Bouvier Law 
Dict. 409,and it isadded in a note that in deciding upon 
the credibility of a witness, it is always pertinent to 
consider whether he is capable of knowing thoroughly 
the thing about which he testifies; whether he was 
actually present at the transaction, whether he paid 
suflicient attention to qualify himself to be a reporter 
of it; and whether he honestly relates the affair fully 
as he knows it, without any purpose or desire to de- 
ceive, or to suppress or add to the truth. 

The Code does not make it necessary that the wit- 
nesses who testify to the contents of the will should 
have read it. Nor does it prescribe how they shall 
acquire their knowledge of its contents. In some 
cases the declarations of the testator would be the best 
evidence, because the witness might not understand 
the terms which are used ina will. The Legislature 
evidently felt the difficulty of establishing the con- 
tents of lost wills, and so provided for the use, as evi- 
dence, of acopy of the will. The relief afforded by 
this liberal provision is often inadequate, for it very 
rarely occurs that a copy of a will is preserved. Wills 
are usually made in secret, and keptin a secret place. 
The witnesses who attest the will do not usually read 
it or know its contents. Generally the only persons 
who know the contents of awill are the testator and 
the draftsman, and it is not often that the latter per- 
son, especially if he is a lawyer and accustomed to 
draw wills frequently, remembers the contents. Then 
if there is no copy of the will, and no one has read or 
can remember its contents, how can its contents be 
proved? Unquestionably, the only way left is by the 
declarations of the testator as to its contents. Who 
can know, or who can be expected to remember, the 
contents of a will so well as the testator himself? It 
is his act; it disposes of his property; it is the sub- 
ject of reflection and careful consideration before it is 
drawn, and he often thinks of it afterward. What 
better evidence can there be, in the absence of a copy 
of the instrument itself, than the declarations of the 
person whose property is to be disposed of by it? Can 
the testimony of two witnesses who have read the 
will be any stronger or more convincing than that of 
two persons who have heard the testator state its con- 
tents? They would be more likely to remember what 
the testator said than what they read. Conversation 
usually makes a stronger impression on the mind than 
reading, and the testimony of persons who have talked 
with the testator would probably be clearer and 
stronger than that of persons who had simply read the 
will, without discussing itscontents. The courts have 
felt the difficulties of the situation, and have therefore 
in many cases admitted the declarations of the testa- 
tor to aid in establishing the contents of the lost will. 
I have found no New York decision in which the ques- 
tion of the admissibility of these declarations is raised 
or discussed. 
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In Knapp v. Knapp, 10 N. Y. 276, evidence of such 
declarations was admitted without objection. So far 
as this case can be regarded as an authority, it is in 
favor of admitting this class of declarations. It is held 
in Connecticut that the contents of a lost will may be 
proved by parol. atter of Johnson’s Will, 40 Conn. 
587. In Pennsylvania the declarations of the testator 
as to the contents of his will are admitted in evidence. 
Jones v. Murphy, 8 W. & S. 275. So in Massachusetts, 
Davis v. Sigourney, 8 Mete. 487, followed in 120 Mass, 
277. Soin South Carolina contents may be proved by 
parol. Legare v. Ashe, 1 Bay. 464. So in Missouri, 
Dickey v. Malechi, 6 Mo. 177. So in the United States 
Supreme Court Gaines v. New Orleans, 6 Wall. 642. 
Soin England see the leading case of Sugden v. St. 
Leonards, 34 L. T. (N. 8.) 372, also in full, Law Rep. 
Prob. Div. 1875-6, 154, cited in 2 Greenl. Ev., § 688 a, 
note 3. 

In this case the testator had executed a will with 
several (7) codicils. These papers were locked up by 
him ina box which was kept in his daughter’s room, 
he retaining the key. After his death the will was not 
found in the box, but several codicils were found there. 
His daughter, who had acted as his amanuensis, and 
who had been in his confidence in his business trans- 
actions, and who had read the will several times, wrote 
out the contents of the will from memory, and with- 
out consulting any documents, and the correctness of 
her memory was attested by the codicils and other 
papers in the handwriting of the deceased found in the 
box. There was evidence that the testator had made 
declarations of his testamentary intentions within a 
few months of his death, which were in accordance 
with the alleged contents of the will, and that he en- 
joyed all his mental faculties until his death. The 
writing made by the daughter was admitted as the 
will of the deceased. There was also evidence of dec- 
larations made by the testator as to the contents of his 
will, made after the will was executed, and at various 
times and to different persons, up to the time of his 
death. The following propositions, among others, 
were decided : 

1. The contents of a lost will, like that of any 
other lost instrument, may be proved by secondary 
evidence. 

2. Declarations witten or oral made by a testator, 
both before and after the execution of his will, are in 
the event of its loss admissible as secondary evidence 
of its contents. 

On the subject of the admissibility of the declara- 
tions of testator, Lord Chief Justice Cockburn, in 
his opinion, says (p. 224 et seq.): ‘*The question is 
whether the declarations of the testator can be re- 
ceived as secondary evidence of the contents of the 
lost will. No doubt, generally speaking, where second- 
ary evidence is admissible, if oral, it must be given on 
oath, if documentary, it must be verified on oath; 
nevertheless the declarations of deceased persons are 
in several instances admitted as exceptions to the 
general rule, where such persons have had peculiar 
means of knowledge, and may be supposed to be with- 
out motive to speak otherwise than according tothe 
truth. It is obvious that a man who has made his will 
stands pre-eminently in that position. He must be 
taken to know the contents of the instrument he has 
executed. If he speaksof its provisions, he can have 
no motive in misrepresenting them, except in the rare 
instances in which atestator may have the intention 
of misleading by his statements respecting his will. 
Generally speaking, statements of this kind are hon- 
estly made, and this class of evidence may be put on 
the same footing as declarations of members of a fam- 
ily in matters of pedigree.”’ ‘‘Itis upon this princi- 
ple, I presume, that the declarations of a deceased tes- 
tator have in more than one instance been admitted in 





evidence. Thus they have been admitted as in Doe y, 
Palmer, 16 Q. B. 747, to negative the presumption aris- 
ing from interlineations having been made subse- 
quently to the execution of the will. In like manner 
the declarations of a testator have been admitted to 
show the continuing existence of the will at the time 
they were made, and so torebut the presumption of 
the will having been destroyed animo revocandi.” 
“The question before usis whether the statements 
made by a testator as to the provisions of his will can 
be received as evidence of the contents of a will known 
to have existed, but which at his death is no longer 
forthcoming. That morally such statements and dec- 
larations are entitled, where no doubt exists of their 
sincerity, to the greatest weight, cannot be denied,and 
I am at a loss tosee why, when such evidence is held 
to be admissible for the two purposes just referred to, 
it should not be equally receivable as proving the con- 
tents of the will. If the exception to the general rule 
of law which excludes hearsay evidence is admitted on 
account of the exceptional position of a testator, for 
one purpose, why should it not be for another, where 
there is an equal degree of knowledge, and an equal 
absence of motive to speak untruly?” ‘TI entertain 
no doubt that prior instructions, or a draft authenti- 
cated by the testator, or verbal declarations of what 
he was about to do, though of course not conclusive 
evidence, are yet legally admissible as secondary evi- 
dence of the contents of a lost will.” ‘*The question 
here is simply one as to the admissibility of secondary 
evidence, and has to be determined by the rules of evi- 
dencealone. Iam decidedly of the opinion that all 
statements or declarations, written or oral, made by a 
testator prior to the execution of his will, are admissi- 
ble as evidence of its contents.”’ 

‘“‘There can be no difference in principle as to the 
admissibility of declarations made subsequently to the 
execution of the will. The position of the testator is 
the same, as respects both peculiar knowledge and mo- 
tive for speaking the truth. In the case of its loss, his 
statements afford morally the best evidence of its con- 
tents. Yet we are asked to exclude their operation as 
showing the contents, though it is acknowledged that 
such evidence is available to rebut the presumption of 
revocation and to establish what is called adherence to 
the will. The adoption of such arule would moreover 
lead to a very strange anomaly. The great majority 
of statements made by a testator for the purpose of 
proving adherence are in fact statements as to the 
contents of the will. But such statements of the con- 
tents of the will, assumed to be truthful, having been 
admitted and acted upon for the purpose of showing 
that so far as the testator was concerned the will was 
still alive, how is it possible to shut out the evidence 
where the contents come directly in question? It ap- 
pears to me, that if as an exception to the general rule, 
the evidence is admissible for one purpose, it must be 
equally so for the other. How can we use evidence of 
the contents of a will for an ulterior purpose, and shut 
out the same evidence when the contents of the will 
are themselves immediately in question?” “I am 
therefore of the opinion that the various statements of 
Lord St. Leonards, whether before or after the 
execution of his will, areadmissible to prove its con- 
tents.’’ 

In Morris v. Swaney, 7 Heisk. (Tenn.) 591 (1872), a 
lost will was established upon secondary evidence 
alone. The will was alleged to have been made in 1845. 
Both the alleged subscribing witnesses were dead. No 
copy of the will was produced. No witness was sworn 
who ever read the will. The proof of the contents of 
the will rested alone upon the testimony of witnesses 
who repeated its contents from having heard it read 
by others, the witnesses themselves being illiterate. 
This proof was corroborated by the declarations of the 
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testator and other circumstances. The chancellor 
charged the jury that the complainants were required 
to establish their case by the best evidence in exist- 
ence; that however the law did not require an impos- 
sibility, and that if the will was lost, and the subscrib- 
ing witnesses dead, the will might be proven by such 
evidence as would clearly and fully satisfy their minds 
of its execution and of its contents. The jury ren- 
dered a verdict for the complainant establishing the 
will, and the verdict was sustained on appeal, the court 
holding that the testimony as to the contents of the 
will was proper. 

The admissibility of this class of declarations must 
now be considered to be established by the highest 
authority, and it is founded on sound reason. 

In proving the contents of a will, the gradations in 
the evidence may be stated as follows: 

1. The best evidence is the original will itself. 

2. In case of its loss, an authenticated copy is the best 
evidence. 

3. Witnesses may have read the original. 

4, Witnesses may have heard it read. 

5. The testator may have made declarations as to its 
contents, 

Either of these methods is competent, according 
to circumstances, to establish the contents of a 
will. 

The provisions of the Code (see 1865), which require 
that the contents of alost or destroyed will must be 
clearly and distinctly proved by at least two credible 
witnesses before it can be admitted to probate, must 
be construed liberally in the furtherance of justice, 
and for the prevention of fraud; and the spirit of the 
Code is complied with by holding that it applies only 
to those provisions of the will which affect the disposi- 
tion of thes testator’s property, and which are of the 
substance of the will. Eurlyv. Early, 5 Redf. 8. 376; 
Hook v. Pratt, 8 Hun, 102-9. Buta lost or destroyed 
willcannot be established on the testimony of two 
witnesses, if they differ materially either as to the 
beneficiaries or the amount of the bequests. Sheridan 
v. Houghton, 6 Abb. N. C. 234. So in McNally v. 
Brown, 5 Redf. 372, where from all the evidence the 
court could only surmise the probable effect of the 
will, no two witnesses pretending to give the whole, 
probate was refused. 

To warrant giving parol evidence of a will not shown 
to be destroyed, it must be first proved that diligent 
search has been made, by orat the request of the party 
interested, at the place where it is most likély it would 
be found; as among the papers of the devisor at his 
residence, if the will do not appear to have been de- 
posited in any public office. The search may be proved 
by a party in the cause, who made the search, though 
he be interested, as it is merely addressed to the court, 
in order to let in secondary proof. Dun v. Brown, 4 
Cow. 483. 

CHARLES Z. LINCOLN. 


——_— ee 


INSURANCE— “ CONTAINED IN” — KNOWLEDGE 
—WAIVER. 
MICHIGAN SUPREME COURT, NOVEMBER, 1884. 


ENGLISH V. FRANKLIN Frre Ins. Co. 


A fire policy insured household goods, furniture, clothing, 
etc., “all contained in his two-story frame dwelling-house, 
etc. ,”’ and also in another clause his horse, buggies, hay, 
etc. Much of the household goods was afterward removed 
to the barn and stored there at the time of the fire on ac- 
count of a previous fire which rendered the house unin- 
habitable. Held, that the policy did not cover the house- 
hold furniture while in the barn. 





Also held, that knowledge of the removal by the company was 
not a waiver of the policy as to location, nor was the com- 
pany called upon to cancel the policy in view of such 
knowledge to avoid liability. 


Tarsney & Meadock, for plaintiff and appellant. 
Hanchett & Stark, for defendant. 


Coo.eEy, C.J. Defendant in January, 1883, issued 
to plaintiff a policy whereby he was insured to the 
amount of $2,000 on his household goods, furniture, 
clothing, etc., ‘tall contained in his two-story frame 
dwelling-house and additions, occupied as a resi- 
dence,’ in Saginaw city, and to the further amount of 
$300 on his horse, buggies, hay, etc., and barn tools. 
A fire occurred November 13, 1883, which so far in- 
jured the house so as to render it uninhabitable. At 
the time of this fire much of the household goods cov- 
ered by the policy was removed to the barn and stored 
there. The parties adjusted the loss by this fire, and 
no question now arises upon it. December 6, 1883, the 
barn was burned, and with it the household goods 
stored init. Defendant adjusted and paid the loss by 
this fire so far as concerned the property commonly 
keptin a barn, but refused to pay any loss on house- 
hold goods. For thatloss this suit is instituted. The 
Circuit judge held there could be no recovery, and de- 
fendant had judgment. It is claimed for the plaintiff 
that the barn in this case may be considered a part of 
the dwelling-house, it being within the curtilage. But 
there is no ground for this claim. This is a case of con- 
tract, and the question is what contract the parties 
have made. Forsome purposes the law regards a barn 
within the curtilage as part of the dwelling-house; 
but it is not popularly so regarded, and it must be very 
rare indeed that in a contract it is treated as such. It 
certainly was not so treated in this case. There were 
two classes of insured property ; and the class to which 
the goods in question belonged was insured as situated 
in a described building, which the policy designates as 
the dwelling-house; and the description makes it very 
clear that no other building was understood to be in- 
cluded. The parties certainly did not understand that 
in insuring the household goods, etc., in the dwelling- 
house, and also horse, buggies, etc., and barn tools, 
that the horse, buggies and barn tools were in the 
dwelling-house. But one of the conditions of the 
policy would make the meaning very plain if it could 
otherwise have been considered in doubt. The assured 
is required to “ state On oath in his proofs of loss, that 
all the merchandise and personal property for which 
claim is made was at the time of the fire contained in 
the building on premises described in said policy.’ 
It was plainly impossible for this plaintiff to state in 
his proofs of loss that the property for the burning of 
which he now claims was in ‘“‘his two-story frame 
dwelling-house and additions, occupied as a resi- 
dence,” for it was in a very different building. 

A further claim is that defendant, knowing that 
these goods were stored in the barn, and not making 
any objection thereto, or cancelling the policy on that 
account, has waived the right to take the objection 
when the loss has occurred. But this is not a case of 
objection and not a question of waiver. The question 
is, for what loss this defendant has undertaken to be 
responsible. Now we find the contract to be that de- 
fendant will be responsible for the loss by 
fire of these goods while they remain in the dwelling- 
house, but not when out of it. But the defendant 
could not insist that the goods should remain in the 
dwelling-house. Plaintiff might remove them at will 
and for any reason that might incline him to do so; 
and this being his undoubted right, there would be 
nothing for defendant to waive in respect to it. 
Waiver implies a right to object to what is being doue, 
but there was no such right here. The defendant merely 
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undertook for a certain responsibility while the 
goods were in the house; and it was at the plaintiff's 
option to have them there or elsewhere, as he pleased. 
If they were lost by fire when elsewhere the loss was 
not one against which the defendant had undertaken 
to insure him. Nor wus defendant called upon to can- 
cel the policy by reason of the goods being removed 
from the building where they were insured. If the 
dwelling-house had been repaired, and the goods re- 
stored to it, the policy would again have covered them; 
and this, for any thing that appears to the contrary, 
may have been what both parties desired. At any 
rate, it does not appear that the plaintiff desired the 
policy cancelled; and if he had desired it, the cancel- 
ment would have been optional with defendant. 

The cases of Hartford Ins. Co. v. Farrish, 73 Ill. 166; 
Annapolis, ete., R. Co. v. Baltimore Fire ms. Co., 32 
Md. 37; 8S. C.,3 Am. Rep. 112; and Bryce v. Lorillard 
Ins. Co., 55 N. Y. 240; 8S. C.,14 Am. Rep. 249, support 
the views here expressed, and are decisive. 

The judgment must be 

Affirmed. 


The other justices concurred. 

(See also 7 Am. Rep. 638; Longueville v. Western As- 
surance Co., 51 Lowa, 553; 8S. C., 33 Am. Rep. 146, and 
note, 147; Lyons v. Providence Washington Ins. Co., 13 
R. 1. 347; S. C., 48 Am. Rep. 32, and note, 34.—Ep.] 

—_—_—__»—__—_ 
BILL OF LADING — TITLE, WHEN PASSES ON 
SHIPMENT. 


SUPREME COURT OF MONTANA, JAN. 29, 1885. 


First NATIONAL BANK OF HELENA Vv. MCANDREWS.* 

The transmission of a bill of lading by the consignor to the 
consignee is a delivery of the possession of the goods coy- 
ered by it, and the title to the property shipped thereby 
passes from the former to the latter. But the mere ship- 
ment of goods, in pursuance of a contract between the 
consignor and consignee whereby the former was to pay 
the freight, and the latter, after he had sold the goods, 
was to credit the proceeds to the account of the consignor, 
does not vest the title to the property shipped in the con- 
signee, in the absence of a bill of lading or notice of the 
shipment to him. 

PN from the Second District Court of Deer 

Lodge County. The opinion states the facts. 


J. C. Robinson, for appellants. 


E. W. & J. K. Toole, for respondent. 


Wane, C. J. This was an action of claim and deliv- 
ery in which the plaintiff sought to recover the posses- 
sion of certain cases of silver bullion shipped to it by 
the Northwestern Company at Phillipsburg, and while 
en route, seized by attachment in an action by Samuel 
E. Larrabie against said Northwestern Company. The 
case was tried to the court, who made certain findings 
of fact, and thereon rendered a judgment in favor of 
plaintiff,from which, and an order overruling a motion 
for a new trial, the defendants appeal to this court. 

The facts found by the court are as follows: 

1. That the bullion described in plaintiff's complaint 
was produced from the Northwestern Company, and 
was shipped by it to Helena, consigned to plaintiff. 

2. That the same was seized by defendants, McAn- 
drews and Smith, under a writ of attachment, while 
in transit, in an action by defendant Larrabie against 
the Northwestern Company, and that defendants, Mc- 
Andrews and Smith, were at said time the sheriff 
and deputy sheriff of Deer Lodge county, Montana, 
and that all the proceedings to obtain said writ were 
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regular, and that judgment was entered in favor of 
said Larrabie against said Northwestern Company in 
said action, and defendants held said bullion by virtue 
of said writ of attachment. 

8. That at and prior to the shipment of the bullion 
in controversy in this case there was an express con- 
tract between plaintiff and the Northwestern Com- 
pany, that in consideration of advances to be made by 
plaintiff to said company in carrying on its mining 
operations, said company would ship to plaintiff its 
products of bullion, which was to be credited to its ac- 
count. 

4. That atthe time said bullion was shipped said 
plaintiff had advanced to said company upon the faith 
of said contract about the sum of $6,000, which stood 
as a charge against said company, and is yet unliqui- 
dated and unsettled. 

5. That said bullion was in accordance with the terms 
of said contract shipped, marked and consigned to 
said plaintiff, and placed in possession of and received 
by Gilmer & Salisbury, common carriers of freight and 
express matter, upon a contract at special rates, to be 
paid at Helena, Montana, by plaintiff, upon receipt of 
said bullion by it, at said place, said charges for freight 
to be charged to the account of said company. 

6. That said bullion was to be credited to the ac- 
count of said company upon a sale thereof by plaintiff 
and that said account was a running account. 

7. That after such bullion was so shipped and con- 
signed to said plaintiff, and while in possession and 
custody of said carriers en route to its destination, the 
same was attached at the suit of Larrabie, and levied 
upon by his co-defendants as the officers charged with 
the execution of said process, on the 3lst day of May, 
1879, at Deer Lodge city, Montana. 

8. That said property was ut said time of the value of 
$5,000, and was, and still is, detained by defend- 
ants. 

The bullion in question, having been “billed, ship- 
ped, marked and consigned ”’ to the respondent under 
and by virtue of the contract mentioned in the findings 
of fact by the court, and placed in the possession of 
the common carrier, did the possession of and prop- 
erty in the bullion thereby become ‘vested in the re- 
spondent, or did such possession and property remain 
with the Northwestern Company until the bullion 
had been actually received by the respondent and 
credited to the account of the company? 

There was no bill of lading transmitted to the bank, 
and no letter or notice informing it tkat the bullion 
had been shipped. The advances by the bank had been 
made prior to the shipment, and the situation was as 
if the shipment had been made under a contract in 
satisfaction of antecedent advances. 

We shall have to consider what effect the absence of 
a bill of lading and of notice of the shipment to the 
bank had upon the rights of these parties. A. bill of 
lading is a commercial instrument, and is a written 
acknowledgment signed by the master of a vessel, or by 
a common carrier, that he has received the goods 
therein described from the shipper, to be transported 
on the terms therein expressed to the described place 
of destination, and there to be delivered to the con- 
signee, or parties therein designated. Abb. Shipp. 7 
Am. ed. 323; O’ Brien v. Gilchrist, 34 Me. 558; 1 Pars. 
Shipp. 186; Machl. Shipp. 338; Emirigon Ins. 521. 

A bill of lading is a symbol of the ownership of the 
goods covered by it; a representative of the goods. It 
is regarded as so much cotton, grain, iron or other ar- 
ticles of merchandise. The merchandise is very often 
sold or pledged by the transfer of the bill of lading 
which covers it. Shawv. Railroad Co., 101 U. 8. 564, 
565. Hence it is held by the authorities that the trans- 
mission of a bill of lading by the consignor to the con- 
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signee is a delivery of the possession of the goods cov- 
ered by it, and that thereby the title to the property 
passes from the consignor to the consignee. See Hille 
vy. "Smith, 1 B. & P. 563; Desha v. Pope, 6 Ala. 
690; Gibson v. Stevens, 8 How. 384; Grove v. Gilmor, 
id. 429; Bryans v. Nix, 4M.& W. 775; Anderson v. 
Clark, 2 Bing. 20; Holbrook v. Wright, 24 Wend. 169; 
Grosvenor v. Phillips, 2 Hill, 147; Sumner v. Hamlet, 12 
Pick. 76; Nesmith v. Dyeing Co., 1 Curt. 130; 
Valle v. Cerre, 36 Mo. 575. 

The transmission of a bill of lading amounts to the 
actual delivery of the possession of the property de- 
scribed init, and isa compliance with the statute of 
frauds as to the sale and delivery of property. The 
contract mentioned in the findings was an executory 
contract, to be completed by the delivery of the bul- 
lion therein described. Knight, the cashier of the 
bank, testifies that the bullion was to be delivered to 
the bank at Helena. In the absence of a bill of lading, 
or a letter or notice from consignor to consignee in- 
forming him of the shipment of bullion, is the fact 
that the bullion in question was “ billed, shipped and 
marked and consigned "’ to the respondent, such an ap- 
propriation of the property to the contract as com- 
pletes a bargain and sale, and delivers the possession 
thereof to the purchaser? If the consignor had done 
some conclusive, unconditional act, by which the con- 
signee was, or was to be, informed that the bullion 
shipped was to be applied on the consignor’s account 
for money advanced, then undoubtedly the delivery of 
the property to the common carrier, properly marked 
and addressed, would have been a delivery to the con- 
signee, and an appropriation of the property to the 
contract. But the mere shipment of the property 
without notice was not such conclusive act. The ship- 
ment did not bind the consignor. He did not thereby 
lose his control over the property. He might have 
stopped it while en route to its destination, and sent it 
to some other place or person. By the terms of the 
contract the company, the consignor, was to pay the 
freight, and the bullion was not to be credited to 
the account of the company until it had been received 
and sold by respondents. There was something to be 
done besides a delivery to respondent: ‘Said bullion 
was to be credited to the account of the company upon 
asale thereof by plaintiff.” The respondent had no 
right to make this credit until the sale of the bullion. 
When the property was sold the proceeds belonged to 
the respondent. If there was to be no credit until a 
sale, what property passed until a sale had been made? 
There must be an acceptance as well as a delivery. 
Suppose this bullion had been “billed, shipped and 
marked”’ at double its value, would the consignee 
have been bound by the valuation of the consignor? 
The carrier had no right to accept of the property for 
the consignee; the value was to be ascertained bya 
sale, and then, and not until then, had the consignee 
any right to make the credit. 

In the case of Johnson v. Cuttle, 105 Mass. 449, the 
court says: ‘‘A common carrier, whether selected by 
the seller or by the buyer, to whom the goods are in- 
trusted, without express instructions to do any thing 
but to carry and deliver them to the buyer, is no more 
than an agent to carry and deliver the goods,and has no 
implied authority to do the acts required to constitute 
an acceptance and receipt on the part of the buyer, 
and to take the case out of the statute of frauds. The 
steamboat company having no authority to receive 
and accept the goods so as to bind the buyer, and there 
being no evidence that the buyer in person, or by any 
authorized agent, ever had actual possession of the 
goods, or opportunity to see them, or ascertain whether 
they conformed to his order, or ever exercised any 
control over them by sale or otherwise, or even re- 
ceived any bill of lading of the goods, the case is 





within the stutute of frauds, and the action cannot be 
maintained.” 

If a bill of lading had evidenced the intent and pur- 
pose of the consignor in shipping the bullion, or if this 
intent had been evidenced by any other conclusive un- 
conditional act, such as a notice of the shipment tothe 
consignee, then a delivery to the carrier in pursuance 
of such bill of lading or notice would have vested the 
title in the consignee. But in acase where the con- 
signee had never seen or accepted the pruperty, where 
there was no bill of lading or notice of shipment, the 
consignor paying freight, and having the right to re- 
call the goods, or to change their destination, and the 
agreement under which they are shipped providing 
that the property shall not be credited to the account 
of the consignor, until the same has been actually re- 
ceived and sold by the consignee, then the mere act of 
shipment would not have the effect to vest the title in 
the consignee. 

In the case of Halliday v. Hamilton, 11 Wall. 564, the 
Supreme Court of the United States says: ‘If this 
were the case of a mere agreement to ship produce in 
satisfaction of antecedent advances, which will not in 
general give the factor or consignee a lien upon it for 
his general balance until he obtains actual possession 
of it, the attachment would hold the _ property. 
But the agreement in question is of a different charac- 
ter, and rests on a different legal principle. It appro- 
priates specifically 1,250 bags of corn to Hamilton & 
Dunnica, with an intention that they shall sell it to 
pay the draft drawn against it, and this appropriation 
did not rest in intention merely, for it was exercised, 
so faras the parties in St. Louis could execute it, by 
the transmission of a bill of lading to Hamilton & Dun- 
nica. As soon as the corn was deposited with the com- 
mon carrier, who was the bailee for that purpose, the 
title to it and the right of property in it was changed 
and vested in Hamilton & Dunnica, to whom it was 
delivered. This is the effect of all the cases on the sub- 
ject.” 

This case is a clear illustration of the rule. If there 
was amere agreement to ship goods or produce to pay 
for advances, the property shipped would not belong 
to the consignee until actually received and possessed 
by him. But if the agreement appropriates specific 
property to the payment of such advances, and such 
appropriation is evidenced and authenticated by a bill 
of lading, then the title to the property passes to the 
consignee by a delivery thereof to the carrier. 

In the case of Hodges v. Kimball, 49 Iowa, 577, the 
facts were that in the spring of 1875 the plaintiffs and 
W. H. Valleau, at Milwaukee, in the State of Wiscon- 
sin, entered into a contract whereby the plaintiffs 
were to advance the money to said Valleau, on his 
drafts drawn on them, to purchase wheat and other 
produce, to be shipped by him, consigned to them at 
Milwaukee, to be by them sold on the usual commis- 
sions, and out of the net proceeds thereof to reimburse 
themselves for the advances so made; that said Val- 
leau was to forward the railway shipping receipts to 
plaintiffs as soon as consignments were made; that in 
pursuance of said contract Valleau, on the 10th day of 
May, 1876, shipped five car-loads of wheat consigned to 
plaintiffs, and delivered to the Chicago, Milwaukee & 
St. Paul Railway Co., and receipts given therefor; 
that on the same day, and after said shipment and 
consignment, said wheat was attached as the property 
of Valleau in the suit of Kimball & Farnsworth against 
him,and was afterward retaken upon a writ of replevin 
inthis action. This contract and the attending facts 
are, in substance and effect, the same as in the case at 
bar. The court in deciding the case says: ‘‘The case 
must be determined upon the facts reported by the 
referee, with the additional fact that the grain was not 
bought with money furnished by the plaintiffs. From 
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the facts reported it appears that the grain in question 
was shipped on the 10th of May, 1876, from Cresco. 
On the same day the grain was attached at Cresco, at 
the suit of the defendants, as the property of W. H. 
Valleau. The shipping receipts were not forwarded to 
the plaintiffs until the 13th day of May, and did not 
reach them until the l5th. The advancements, on ac- 
count of which the plaintiffs claim their lien, were all 
made before this grain was shipped [as in the case we 
are considering]. The facts of this case bring it upon 
all fours with Elliot v. Bradley, 23 Vt. 217, in which it 
was held that when goods are consigned to a factor 
under an agreement, that he shall sell them and apply 
the proceeds to repay the advances previously made 
by him to the consignors, he must, in order to acquire 
a valid lien upon the goods, as against the creditors of 
the consignor, have the actual or constructive posses- 
sion of the goods.”’ 

The court then recites the facts in the Vermont case 
as follows: “In this case an agreement was made be- 
tween amanufacturer of cloth in the State of Ver- 
mont and the plaintiffs, who were commission mer- 
chants of New York, by which the manufacturer was 
to send his cloth to the plaintiffs for sale on’commission, 
and was to draw upon them in advance of the sales, 
and also in advance of sending the cloth if necessary, 
upon sending the invoices of the cloth forwarded, or 
to be forwarded, and the plaintiffs were to apply the 
avails of thesalesto repay their advances. Under this 
arrangement the consignor forwarded to the plaintiffs 
from time to time invoices of the cloth sent and to be 
sent, and the cloth was then sent to forwarding mer- 
chants at Burlington, and was by them sent to the 
plaintiff as soon as convenient. The drafts were drawn 
and the acceptances charged and sales credited upon 
general account. No bill of lading was sent to the 
plaintiffs, but shipping bills were sent by the forward- 
ing merchants to their agents in New York, describ- 
ing the consignor, the consignees, and the marks upon 
the goods in order to guide the agents in delivering 
the goods to the consignees. It was held that the 
goods, after being sent to the forwarding merchants, 
and while upon the transit between Burlington to New 
York, remained at the risk and subject to the control 
of the consignors, and liable to attachment by their 
creditors. In fact this case is stronger in favor of the 
consignees than the one at bar, for the cloth was in 
transit, and the shipping lists had been sent to the 
agents of the forwarding merchants, while in the case 
at bar the wheat had not moved from the place where 
it was shipped, and the shipping receipts still remained 
in the hands of the consignor.”’ 

The court also decides that the case of Davis v. 
Bradley, 27 Vt. 118, is not in conflict with that of Elliot 
v. Bradley, and cites Bank of Rochester v. Jones, 4 
Comst. 497; Winter v. Coit, 3 Seld. 288; Kinlock v. 
Craiy, 3T. R.119, in support of its decision, and re- 
views Holbrook v. Wight, 24 Wend. 169; Grosvenor v. 
Phillips, 2 Hill, 147; Bailey v. Hudson R. R. Co., 49 
N. Y. 70; Hille v. Smith, 1 B. & P. 563, and 
Krulder vy. Ellison, 47 N. Y. 36, and finds that 
they are uot inconflict with its decision. Upon a mo- 
tion for a rehearing the following additional authori- 
ties were cited: Anderson v. Clark, 2 Bing. 20; Cu- 
ming v. Brown, 9 East, 506; Vertue v. Jewell, 4 Camp. 
31; Patten v. Thompson, 5 M. & S. 350; Wade v. Ham- 
ilton, 30 Ga. 450; Grove v. Brien, 8 How. 429; Bryans v. 
Nixz,4 M. & W. 774; Evans v. Nichols, 3 Man. & G. 614; 
Alderson v. Temple, 4 Burr. 2235; Berley v. Taylor, 5 
Hill, 577; and the court in reviewing them says: ‘‘ We 
have examined all of these authorities with care. The 
most of them are cases where a bill of lading, or re- 
ceipt, orletter of information, was forwarded to the 
consignee, or advancements were made upon the faith 
of the particular consignment, and they fall within 








the principle of the cases reviewed in the foregoing 
opinion.” 

The rule seems to be that in order to change the title 
to the property shipped and vest it in the con- 
signee, there must be a bill of lading, receipt or letter 
of information forwarded to the consignee, or that 
the advancements were made upon the faith of the par- 
ticular consignment. It isclaimed however that this 
contract was an executory one, and that the shipment 
of the bullion completed the purchase thereof by the 
consignee. In answer to this it may be said that this 
is not acontract of purchase and sale. it isa mere 
loan of money, with an agreement to ship bullion ag 
security to the loan. The shipment is not payment. 
The bullion has to be sold by the consignee and con- 
verted into money before any credit can be made on 
the account of the consignor, or applied upon the loan. 
This is not a purchase of bullion. A person cannot be- 
come a purchaser without his knowledge or consent. 
There must be an acceptance and delivery of posses- 
sion. If this were a purchase, there was no accept- 
ance of the property by the purchaser. He had never 
seen the property. It had never been in his posses- 
sion. He did not have any notice of the shipment. He 
could not accept the goods even by a carrier appointed 
by himself. 

Says Mr. Benjamin (Benj. Sales 149, § 160): “It is 
settled that the receipt of goods by a carrier or whartf- 
inger appointed by the purchaser does not constitute 
an acceptance, these agents having authority only to 
receive, not to accept, the goods for their employers.’ 
Boardman v. Spooner, 13 Allen, 353; Grimes v. Van 
Vechten, 20 Mich. 410; Rodgers v. Phillips, 40 N. Y. 
519; Denmead v. Glass, 30 Ga. 637; Shepherd v. Pres- 
sey, 32 N. H. 49; Maxwell v. Brown, 39 Me. 98; Spencer 
v. Hale, 30 Vt. 315; Cross v. O’ Donnell, 44 N. Y. 661; 
Snow v. Warner, 10 Mete. 182; Quintard v. Bacon, 99 
Mass. 185; Allurd v. Greasert, 61 N. Y. 1. 

We do not know upon what principle a consignee or 
other person can be made the purchaser of property 
that he has never seen or accepted, and to which pos- 
session was never delivered, either actually or con- 
structively. 

The judgment is reversed aud the cause remanded 
for a new trial. 


SPECIFIC PERFORMANCE—STATUTE OF FRAUDS 
— PART PERFORMANCE. 


MAINE SUPREME JUDICIAL COURT. 


GREEN V. JONES.* 


In April, 1862, G. made an oral agreement for the purchase of 
real estate of his brother-in-law, 8., who agreed to convey 
the premises free from all incumbrances, when paid for. 
G. paid part of the purchase-money down, and entered 
into the possession of the premises, and thereafter re- 
tained the possession. He made payments toward the 
balance of the purchase-money at different times, com- 
pleting the payments in 1869. Atthe time of the agree- 
ment the premises were incumbered by a mortgage, and 
so remained incumbered until about August, 1882. In 
September, 1882, S. died intestate. Held, upon a bill in 
equity by G. against the administrator and heirs of S., 
that he was entitled to specific performance of the agree- 
ment to convey. 

N report. Bill in equity to which a general demur- 
red was filed and joined. The case was then by 
consent reported to the law court, upon the facts al- 
leged, to make such decision and order such decree as 
the rights of the parties required. : 


*§. C., 76 Me. 563. 
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The material facts are stated in the head note and 
opinion. 

Charles Hamlin and Jasper Hutchins, for plaintiff. 

H. L. Mitchell, for defendants. 


FostER, J. The object of this bill is a specific per- 
formance of an oral agreement for the conveyance of 
real estate. This necessarily presupposes an agree- 
ment, and the bill must, as in all cases of this descrip- 
tion, set out what that agreement was. 

Upon inspection of the bill it will be found to be a 
parol contract for the sale of real estate, and therefore 
void by the statute of frauds. An action at law could 
not be sustained on this agreement. The statute for 
the prevention of frauds would be a barrier to the 
maintaining of an action upon it. 

The power of this court as a court of equity then 
must rest on other grounds, for the specific execution 
of parol agreements is decreed in equity for the pur- 
pose of preventing fraud. 

Heretofore, on account of limited equity powers, 
this court has declined to enforce specific performance 
of oral contracts relating to real estate, and it was not 
until February 28, 1874, that ‘ full equity jurisdiction, 
according to the usage and practice of courts of equity 
in all cases where there is not a plain, adequate and 
complete remedy at law’ was conferred upon it, with 
power of decreeing specific performance in cases of 
this kind. St. 1874, ch. 175; Stearns v. Hubbard, 8 Me. 

20; Wilton v. Harwood, 23 id. 131; Pulsifer v. Water- 
man, 73 id. 244. 

Nor willa court of equity lend its aid to the enforce- 
ment of oral contracts, unless there shall have been 
such acts of part performance by the party seeking re- 
lief as will be considered sufficient in equity to take 
the case out of the operation of the statute, and au- 
thorize a court of general equity powers in the exer- 
cise of sound discretion to decree specific perform- 
ance. 

And it is well settled that the ground upon which 
courts of equity consider part performance of such 
contract as creating an equity to have the agreement 
specifically executed, is that it would be a fraud upon 
the party if the transaction were not completed. 
Parkhurst v. Van Cortland, 14 Johns. 15; Newton v. 
Swazey, 8 N. H. 138; Tilton v. Tilton, 9 id. 391; Malins 
v. Brown, 4 Comst. 410; Pulsifer v. Waterman, 73 Me. 
244; Kidder v. Barr, 35 N. H. 255. 

Where there has been part performance the refusal 
to complete it is in the nature of a fraud, and the de- 
fendant is estopped to set up the statute of frauds in 
defense. otter v. Jacobs, 111 Mass. 37; Fry Spec. 
Perf., § 384; Adams Kq. *86; 3 Pom. Eq. Jur., § 1409. 

We must in this case then examine and ascertain 
what the contract was in fact, the extent of its execu- 
tion by the party seeking aid, and in what the injury, 
hardship or fraud would consist if a performance were 
denied. 

The contract set forth in the bill and admitted by 
the demurrer, was that the complainant was to pay 
Jeremiah G. Spaulding, now deceased, the sum of 
$400, $100 of which was to be paid down, and the bal- 
ance “to be paid in such sums, at such times, and in 
such manner as might thereafter be convenient for the 
complainant,”’ and at the completion of said payments 
the complainant was to have a warranty deed of the 
premises free of all incumbrance. 

It further appears that in pursuance of said agree- 
ment the complainant entered into the possession and 
use of the premises the next day (April 12, 1862), and 
has ever since, during a period of more than twenty- 
one years, with the full knowledge and consent of the 
respondents’ intestate, continued in the possession and 
use of the same; that payment in full was completed 





about seven years after the contract was made, and 
that said Spaulding died in September, 1882, without 
ever having executed and delivered the deed of the 
premises in accordance with said contract. 

The authorities are numerous that a respondent can- 
not avail himself of the statute of frauds, on demur- 
rer, when a bill in equity is brought to enforce specific 
performance ofan oral contract, although the bill ad- 
mits the contract to be parol, if such bill, in addition 
to the contract, alleges matter avoiding the bar cre- 
ated by the statute, such as part performance. Harris 
v. Knickerbacker, 5 Wend. 638. 

In the case at bar, to take the same out of the opera- 
tion of the statute of frauds, the complainant relics on 
certain facts alleged in the bill, additional to the fact 
that the contract was oral, as amounting to such part 
performance as to give a court of equity jurisdiction 
to enforce specific performance of the contract. 

What are these facts? The admission into pos- 
session of the premises under and in pursuance of the 
contract, immediately thereafter, and the open, exclu- 
sive and long-coutinued occupation of the same, not 
only during the time in which the payments were 
being made, but ever afterward for a period of more 
than thirteen years, together with full payment of the 
consideration or price agreed upon between the par- 
ties to the contract. 

Possession of land taken by the vendee and 
continued from the time of the contract to the 
time of bringing the bill, such possession being 
in pursuance of the contract,is an act of part per- 
formance, taking the case out of the operation of 
the statute of frauds. Harris v. Knickerbacker, 
supra. Andin this case, where the possession had 
been for eight years, the court says: ‘The possession 
is, in my judgment, to be considered as taken on ac- 
count of the contract and pursuant to it; and being 
thus taken by the appellant and continued so long, it 
would be a fraud in him now to repudiate the con- 
tract. The respondent may therefore allege this pos- 
session and its continuance by his permission as a part 
performance available to avoid the operation of the 
statute of frauds.” 

Admission into possession having unequivocal refer- 
ence to the contract, has always been considered an 
act of part performance. Lester v. Foxcroft, 1 Cole 
Parl. Cas. 108; Lead. Cas. in Eq. 774*; Morphett v. 
Jones, 1 Swanst. 181; 4 Kent Com. 451*; Waterman 
Spec. Perf., § 270 

Although it was formerly held otherwise, the au- 
thorities now all agree that mere payment of the con- 
sideration alone will not take it out of the statute. 
Webster v. Blodgett, 59 N. H. 120; Glass v. Hulbert, 102 
Mass. 28. Nevertheless possession together with pay- 
ment is sufficient part performance; and this act is 
greatly strengthened where improvements have been 
made, serving to explain and define one act of part 
performance *‘ to which it is itself a superadded and 
contributory act.’’ Brown St. Frands, § 487; Tilton 
v. Tilton, 9 N. H. 890; Wetmore v. White, 2 Caines’ 
Cas. Err. 109; Story Eq. Jur., § 763; Stark v. Wilder, 36 
Vt. 755; Waterman Spec. Perf., §$ 270, 280. 

The law is thus correctly stated by the Supreme 
Court of Vermont: “It is equally well settled that 
where the purchases pays the whole or a part of the 
purchase money, aud enters into possession of the 
premises, or does acts relying upon the agreement,that 
place him in such a position that the refusal by the 
seller to execute the contract on his part will operate 
to his prejudice and injury, beyond the payment of 
the money, so that the repayment of the money, or the 
recovery of it, will not be an adequate remedy, then 
such acts will take the case out of the statute, and 
warrant a court of equity in decreeing a specific per- 
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formance of the contract. A refusal under such cir- 
cumstances to execute the contract,it is sometimes said 
in the books, operates as a fraud on the purchaser.’’ 
Stark v. Wilder, 36 Vt. 755. 

The defense here claimed by the respondents in re- 
lation to the statute of frauds cannot prevail. The 
facts alleged and admitted by the pleadings are suffi- 
cient to eonstitute part performance on the part of the 
complainant, thereby taking the case out of the statute 
and entitling him to a decree for specific performance, 
unless by his delay in asking relief he has slept upon his 
rights, and been guilty of such laches as would deprive 
him of that right. 

By the terms of the contract the complainant was 
entitled to a deed at the time when he completed his 
payments for the land, which was something more 
than twelve years prior to the death of Spaulding. It 
cannot be claimed that until after the payments were 
completed the complainant was in fault by reason of 
any delay. 

Where a vendee of land had paid a large part of the 
purchase-money, and a judgment was rendered for the 
balance, it was held that a delay of eighteen years to 
enforce the coutract was not a bar to a suit for specific 
performance. McLaughlin v. Shields, 12 Penn. St. 
283. 

In considering this branch of the case we are per- 
mitted to regard the situation of the parties, their re- 
lation to each other, and the circumstances of the case 
as gathered from the facts alleged. 

The parties were near relatives,and the trust and 
confidence in each other, whether well-founded or 
otherwise, seems to have been reciprocal. The com- 
plainant was to have a warranty deed “free and clear 
of all incumbrances;’”’ but it appears that at the time 
of the contract these premises, together with other 
lands of said Spaulding, were incumbered by mort- 
gage, and remained thus incumbered till about a 
mouth prior to his death. He had many times ac- 
knowledged payment in different parties, promised to 
give complainant a deed, and it is alleged would have 
done so had he not died. 

With whom are the equities in this case? Would a 
decree for specific performance be doing injustice, or 
would a denial of it be inequitable? 

The respondents represent the deceased, and there is 
nothing that shows any change in the situation of the 
parties, or the property, or any new interests interven- 
ing that would render a decree inequitable. The death 
of either party to such a contract does not impair its 
obligation, and forms no objection to the maintaining 
of a bill for specific performance in a case where such 
performance might have been enforced had the party 
lived. Newton v. Swazey,8 N. H. 14; Kidder v. Barr, 
35 id. 253. Here had been full execution of the con- 
tract on the part of the complainant and full payment 
by him. If the contract were executory on his part, 
and none or a part only of the consideration had been 
paid, the equities between the parties would stand in 
a different light. The court remarks in King v. Ham- 
ilton, 4 Pet. 328, that ‘‘ when a party comes into a court 
of equity seeking equity he is bound to do justice, and 
not to ask the court to become the instrument of in- 
iquity.” 

In cases where the contract is not fully executed on 
the part of the complainant seeking for a decree of spe- 
cific performance, and even where time is not of the 
essence of the contract, courts of equity will not inter- 
fere where there has been long delay and laches on the 
part of the party seeking specific performance. 

Especially is this true where there has in the mean- 
time been a great change in the circumstances, as in 
the value of the land, and new interests have inter- 


vened. In such cases the refusal is upon the plain 








ground that it would be inequitable and unjust. Holt 
v. Rogers, 8 Pet. 433; Burnard v. Lee, 97 Mass. 93. 
“Tnexcusable laches and delay,’’ says Folger, J., in 
Merchants’ Bank v. Thomson, 55 N.Y. 12, *‘ will debar 
a party from the relief which, they being absent, he 
might have by a judgment for specific performance.” 
But whenever the delay is attributable to the party re- 
sisting performance, he will not be allowed it as a de- 
fense. Munro v. Tuylor, 3Mc. N. & G. 723; Morse vy. 
Merest, 6 Madd. 26; Spurrier v. Hancock, 4 Ves. 667. 

In Lloyd v. Collett, 4 Bro. Ch. Chs. 469, Lord Lough- 
borough said the conduct of the parties, inevitable ac- 
cident, etc., might induce the court to relieve, not- 
withstanding the lapse of time. And in Waters v. 
Travis, 9 Johns. 450, the court held that mere lapse of 
time is not in all cases an objection to decreeing spe- 
cific performance; and in that cause where an agree- 
ment for the sale of land was suffered to remain unex- 
ecuted for fourteen years, the vendee having contin- 
ued in possession, the court under the circumstances 
of the case decreed specific performance of the con- 
tract. 

It was stated by Spencer, J., that the continuance of 
the possession by the tacit consent of.the respondent 
was a constant and continued affirmance on his part 
that the holding was under the agreement, and that 
this was irresistible evidence that the agreement was 
not abandoned by the parties, and their conduct was 
such as to leave no doubt that they both looked to the 
future performance of it, and brought it within the 
principle laid down by Lord Loughborough. These 
views are supported by Barnard v. Lee, 97 Mass. 9: 
and cases there cited; dhl v. Johnson, 20 How. 521; 
Taylor v. Longworth, 14 Pet. 175; Hubbell v. Von Schoen- 
ing, 49 N. Y. 330; Eure v. Eyre, 19 N. J. Bg. 102. In 
the case last cited there had been a delay for fifteen 
years in calling for specific performance for the con- 
veyance of land under a’ parol contract, and without 
any attempt to enforce it in the life-time of the 
vendor. 

Mr. Justice Clifford, in the opinion of the court an- 
nounced by him in Ahl v. Johnson, supra, says, ‘* that 
courts of equity, as a general rule,have always claimed 
and exercised the right to decree specific performance 
of agreements in respect to the purchase and sale of 
real property, in their discretion, and usually to amore 
liberal extent in favor of purchasers than those who 
contract to sell such properties.” 

The court expects the party to show that the relief 
which he is seeking is under all the circumstances of 
the case equitable, and to account in a reasonable man- 
ner for this delay. Tuylor v. Longworth, 14 Vet. 175. 
This is more often the case where the contract is exee- 
utory on the part of the complainant, than when it has 
been executed by him. Barnard v. Lee, 97 Mass. 95; 
Waterman Spec. Perf., § 480. 

In this case the equities seem to be with the com- 
plainant. True there has been delay in seeking his 
equitable relief, but under the circumstances of this 
case, not such gross negligence as will necessarily de- 
feat his right. He was admitted into possession of the 
premises, and has lived there all the time under the 
agreement, paying the taxes and treating the property 
as his own, paying in full the consideration in accord- 
ance with that agreement, without objection from the 
respondents’ intestate, Spaulding. Such occupancy, 
taken in connection with the relation and situation of 
the parties, the length of time it has continued, the 
fact of its incumbrance by mortgage, the admission of 
payment and of promise to convey, indicates that the 
delay in completing the contract by executing and de- 
livering a deed is certainly as much, if not more, at- 
tributable to the deceased as to the complainant. 
And it is as evident that this delay has been acquiesced 
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in by the deceased as well as by the complainant. It 
goes to show that the contract was not considered by 
either party as abandoned, but that there was ‘*‘a con- 
stant and continued affirmance” that the holding was 
under the agreement, and now when the complainant 
cannot be made whole in any other way, it is his right 
to ask that the agreement should be performed by the 
party whose delay and death has compelled him to 
seek the intervention of a court of equity. 

Nor do we think the statute of limitations should 
apply in this case for the reasons before stated. The 
language of Mr. Justice Barrows, in Luwrence yv. 
Rokes, 61 Me. 43, may not be inappropriate in this con- 
nection, that ‘‘ where it appears beyond question or 
dispute that lapse of time has not in fact changed the 
condition and position of the parties in any important 
particular, and there are any peculiar circumstances 
entitled to consideration as excusing the delay, they 
(the court) will not refuse the appropriate relief, al- 
though a strict and unqualified application of limita- 
tion rules might seem to require it. * * * He does 
not plead the statute of limitations, and although un- 
der rule 6 he may have the benefit of a plea in bar by 
inserting its substance in his answer, in the absence of 
any intimation in the answer that he claims exemption 
on the score of lapse of time, the court will not inter- 
fere to set up the bar, but will consider the respondent 
as waiving it, even though the facts alleged were such 
as to make it appear that it might be successfully in- 
terposed.” 

Neither will courts of equity allow such a bar to pre- 
vail ** to suits in equity, where it would be in the fur- 
therance of a manifest injustice.’ Story Eq. Jur., § 


Under all the circumstances and upon the case as set 
forth in the bill, we are of the opinion that the com- 
plainant is entitled to the specific performance for 
which he prays, and in accordance with the stipulation 
of the parties, the entry should be: Demurrer over- 
ruled. Billsustained, with no costs for complainant. 
Decree for specific performance as prayed for in said 
bill. 

Peters, C. J., Danforth, Virgin, Emery and Haskell, 
JJ., concurred. 

[See 37 Am. Rep. 847; 3 id. 657; 22 Eng. Rep. 764.— 
Epb.] 


UNITED STATES SUPREME 
STRACT. 

NEGOTIABLE INSTRUMENT — COMPROMISE — NEW 
NOTE—CONSIDERATION—SURRENDER.~- A market-house 
company, incorporated for twenty years, with power 
to purchase, hold and convey any real or personal es- 
tate necessary to enable it to carry on its business, built 
a market-house on land owned by it in fee-simple, and 
sold by public auction leases for ninety nine years, re- 
newable forever, of stalls therein at a specified rent, 
The highest bidder for one of the stalls gave the corpo- 
ration several promissory notes in part payment for 
the option of that stall, received such a lease, and took 
and kept possession of the stall, and afterward gave it 
a note for alesssum in compromise of the original 
notes, and upon express agreement that if this note 
should not be paid at maturity the corporation might 
surrender it to the maker, and thereupon the cause of 
action on those notes should revive. J/eld, that the 
new note was upon a sufficient legal consideration,and 
that the corporation, holding and suing upon all the 
notes, could recover upon this note only. The plaintiff 
insists that the original notes were valid, because a 
corporation, empowered to hold and convey the real 
estate for the objects of its incorporation, may couvey 
an estate in fee or any less estate in lands which it has 
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purchased, and may therefore make a valid lease of 
them forany term af years, though extending beyond 
the limit of its corporate existence. But is is unnec- 
essary toexpress a definitive opinion upon that point, 
because it is agreed in the case stated that the defend- 
ant gave, in compromise of the original twenty notes 
for $171.05 each, the new note for $1,881.60. If the 
plaintiff had exceeded its corporate powers in making 
the original contract, yet it had authority to compro- 
mise and settle all claims by or against it under that 
contract. Morville v. American Tract Soc., 123 Mass. 
129. The compromise of the disputed claim on the 
original notes was a legal and sufficient consideration 
for the new note. Cook v. Wright, 1 Best & S. 559; 
Tuttle v. Tuttle, 12 Mete. 551; Riggs v. Hawley, 116 
Mass. 596. By the terms of the agreement of compro- 
mise the plaintiff's cause of action on the original notes 
was not to revive, in case of the new note not being 
paid at maturity, except upon the surrender of this 
note to the defendant. The plaintiff not having sur- 
rendered it, but holding and suing upon it as well as 
upon the original notes, has not performed the condi 
tion on which the revival of the right of action on the 
original notes depended. It follows that the plaintiff 
cannot recover in this action on the original notes for 
$171.05 each, but is entitled to recover on the new note 
for $1,881.60. Northern Liberty Market Co. v. Kelly. 
Opinion by Gray, J. 

[Decided Jan. 19, 1885.] 

UNITED STATES GOVERNMENT PROPERTY—UNAU- 
THORIZED SALE.—A party to whom has been delivered 
without sanction of law material of old ships, property 
of the United States, to which he had no title what- 
ever, by contract or otherwise, is accountable to the 
government for its full value, notwithstanding that 
his account has been settled by the officers of the navy 
department at a sum less than its full value. Both the 
disposition of the property and the settlement of the 
account were without authority of law, and not bind- 
ing on the government. Norcan laches in not object- 
ing to the settlement of the appellant’s account at an 
earlier time be imputed to the United States, and set 
up as a bar to the recovery of the value of the property 
unlawfully appropriated. This isa case for the appli- 
cation of the rule nullum tempus occurrit regi. Lindsey 
v. Miller, 6 Pet. 669; Gibson v. Christian, 15 Wall. 92. 
Steele v. United States. Opinion by Woods, J, 
[Decided Jan. 19, 1885.] 

ATTORNEY—COMPENSATION—TRUST FUND—INSOLV- 
ENT RAILROAD CORPORATION.—Certain unsecured 
creditors of a railroad company in Alabama instituted 
proceedings in equity ina court of that State, on be- 
half of themselves and of all other creditors of the 
same class who should come in and contribute to the 
expenses of the suit, to establish a lien upon the prop- 
erty of that company in the hands of other railroad 
corporations which bad purchased and had possession 
of it. The suit was successful, and the court allowed 
all unsecured creditors to prove their claims before a 
register. Pending the reference before the register 
the defendant corporations bought up the claims of 
complainants and other unsecured creditors. There- 
upon the solicitors of complainants filed their petition 
in the cause to be allowed reasonable compensation in 
respect of the demands of unsecured creditors (other 
than their immediate clients) who filed their claims 
under the decree, and to have a lien declared therefor 
on the property reclaimed for the benefit of such cred- 
itors. The suit between the solicitors and such de- 
fendant corporations was removed to the Circuit Court 
of the United States. Held, (1) Within the principle 
announced in Trustees v. Greenough, 105 U. S. 527, the 
claim was aproper one to be allowed; (2) it was also 
proper to give the solicitors alien upon the property 
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brought under the contro] of the court by the suit and 
the decree therein, such lien being authorized by the 
law of Alabama. See also Montgomery, etc., R. Co. 
v. Branch, 59 Ala. 139; Matter of Lehman, id. 632; 
Warfield v. Campbell, 38 id. 527. Central Railroad & 
Banking Co. of Georgia v. Pettus. Opinion by Har- 
lan, J. 

(Decided Jan. 5, 1885.] 


MANDAMUS — ADEQUATE REMEDY — JUDGMENT OF 
Crrcurt Court.—A writ of mandamus is not ordi- 
narily granted when the party aggrieved has another 
adequate remedy. No formal allowance by the Cir- 
cuit Court of a writ of error from this court to review 
a judgment of that court is required. Davidson v. 
Lannier, 4 Wall. 453. The writ issues in a proper case 
as a matter of right, but when sued out security must 
be given, and a citation to the adverse party signed. 
This security may be taken, and the citation signed 
by a judge of the Circuit Court, or any justice 
of this court. No action of the Circuit Court 
as a court is required. It does not appear 
from the petition that any application has been made 
to either of the judges of the Circuit Court to approve 
security or to sign a citation. If they should refuse an 
application hereafter, resort may be had to either of 
the justices of this court. It will be time enough to 
apply for a mandamus when all these remedies have 
failed. Motion denied. Matter of Com’rs, etc., of 
Virginia. Opinion by Waite, C. J. 

[Decided Novy. 10, 1884.] 


ADMINISTRATION OF ESTATE—CONCEALMENT,FRAUD, 
ETC.—SURVIVING PARTNER—TRUSTEE—PURCHASER— 
notice.—(1) A settlement of an administrator’s ac- 
count by the decree of fa Probate Court does not con- 
clude as to property accidentally or fraudulently with- 
held from the account. If property be omitted by 
mistake, or be subsequently discovered, a court of 
equity may take the proper action to do justice to the 
heirs or creditors of the estate as to such property, 
even though the Probate Court might in such case re- 
open its decree and administer upon the omitted prop- 
erty. (2) A fraudulent concealment or a fraudulent 
disposition of property is always a ground for the in- 
terposition of equity. (3) The administrator of a de- 
ceased member of a partnership, who taking advan- 
tage of the consent of an ignorant and weak-minded 
surviving partner, assumes control of the entire part- 
nership property, is bound to the utmost good faith in 
his dealings with the property, and should be held in 
its disposition to the responsibilities of a trustee of 
such surviving partner. (4) A surviving partner, 
whose property is sold by the fraudulent act of a de- 
ceased partner’s administrator, may, instead of seek- 
ing to annul the sale, compel the administrator to ac- 
count to him for the amount received for the property. 
(5) A purchaser, who colluded with an administrator 
in the fraud by which asale of partnership property 
was consummated, takes the property with notice of 
the rights of the intestate’s partner, and of the rela- 
tion of trustee which the administrator bore to such 
partner. Griffith v. Godey. Opinion by Field, J. 
[Decided Jan. 25, 1885.] 


CONSTITUTIONAL LAW—EMINENT DOMAIN—PUBLIC 
USE—MUNICIPAL BONDS TO AID PRIVATE CORPORA- 
TION.—The general grant of legislative power in the 
Constitution of a State does not enable the Legislature 
in the exercise either of the right of eminent domain 
or of the right of taxation to take private property 
without the owner's consent for any but a public ob- 
ject. Nor can the Legislature authorize counties, 
cities or towns to contract, for private objects, debts 
which must be paid by taxes. It cannot therefore au- 
thorize them to issue bonds to assist merchants or 


manufaeturers, whether natural persons or corpora- 
tions, in their private business. These limits of the 
legislative power are now too firmly established by 
judicial decisions to require extended argument upon 
the subject. In Loan Association v. Topeka, 20 Wall. 
655, bonds of a city, issued, as appeared on their face, 
pursuant to an act of the Legislature of Kansas, to a 
manufacturing corporation, to aid it in establishing 
shops in the city for the manufacture of iron bridges, 
were held by this court to be void, even in the hands 
of a purchaser in good faith and for value. A like de- 
cision was made in Parkersburg v. Brown, 106 U. S. 
487. The decisions in the courts of the States are to 
the same effect. Allen v. Jay, 60 Me. 124; Lowell v. 
Boston, 111 Mass. 454; Weismer v. Douglass, 64 N. Y. 
91; In re Eureka Co., 96 id. 42; Bissell v. Kankakee, 
64 Ill 249; English v. People, 96 id. 566; Central 
Branch Union Pac. R. Co. v. Smith, 23 Kan. 745. We 
have been referred to nofopposing decision. The cases 
of Hackett v. Ottawa, 99 U. S.86, and Ottawa v. Na- 
tional Bank, 105 id. 342, were decided as the chief jus- 
tice pointed out in Ottowa v. Carey, 108 U. S. 110, 118, 
upon the ground that the bonds in suit appeared on 
their face to have been issued for municipal purposes, 
and were therefore valid in the hands of bona fide 
holders. In Livingston v. Darlington, 101 U. 8S. 407, 
the town subscription was toward the establishment 
of aState reform school, which was undonbtedly a 
public purpose, and the question in controversy was 
whether it was a corporate purpose within the mean- 
ing of the Constitution of Illinois. In Burlington v. 
Beasley, 94 U. 8. 310, the grist-mill, held to be a work 
ot internal improvement, to aid in constructing which 
a town might issue bonds under the statutes of Kan- 
sas, was a public mill which ground for toll for all cus- 
tomers. See Osborne v. Adams Co., 106 U.S. 181, and 
109 id. 1; Blair v. Cuming Co., 111 id. 363. Subscrip- 
tions and bonds of towns and cities under legislative 
authority, to aidin establishing railroads, have been 
sustained on the same ground on which the delegation 
to railroad corporations of the sovereign right of emi- 
nent domain has been justified—the accommodation 
of public travel. Rogers v. Burlington, 3 Wall. 654; 
Queensbury v. Culver, 19 id. 83; Loan Association v. 
Topeka, 20 id. 661, 662; Taylor v. Ypsilanti, 105 U. S. 
60. Statutes authorizing towns and cities to pay 
bounties to soldiers have been upheld, because the rais- 
ing of soldiers is a public duty. Middleton v. Township 
of Mullica, 112 U. 8S. 433; Taylor v. Thompson, 42 IIL. 9; 
Hilbish v. Catherman, 64 Penn. St. 154; State v. 
Richland Tp., 20 Ohio St. 362; Agawam v. Hampden, 
130 Mass. 528, 534. The express provisions of the Con- 
stitution of Missouri tend to the same conclusion. It 
begins with a declaration of rights, the sixteenth arti- 
cle of which declares that “ no private property ought 
to be taken or applied to public use without just com- 
pensation.’? This clearly presupposes that private 
property cannot be taken for private use. St. Louis 
Co. Ct. v. Griswold, 58 Mo. 175, 193; 2 Kent Comm. 339 
note, 340. Otherwise as it makes no provision for com- 
pensation except when the use is public, it would per- 
mit private property to be taken or appropriated for 
private use without any compensation whatever. It is 
true that this article regards the right of eminent do- 
main, and not the power to tax; for the taking of 
property by taxation requires no other compensation 
than the tax payer receives in being protected by the 
government to the support of which he contributes. 
But so far as respects the use, the taking of private 
property by taxation is subject to the same limit as the 
taking by the right of eminent domain. Each is a 
taking by the State for the public use, and not to pro- 
mote private ends. Cole v. City of La Grange. Opinion 
by Gray, J. 





(Decided Jan. 5, 1885.] 
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UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

REMOVAL OF CAUSE-COLLUSIVE TRANSFER-REMAND- 
ING CASE—ACT OF MARCH 3, 1875, § 5—-EVIDENCE— 
CREDIBILITY OF WITNESS—DISCRETION OF COURT.—(1) 
A plaintiff who has been introduced into a controversy 
by an assignment or transfer merely that he may ac- 
quire a standing and relation to the controversy, to en- 
able him to prosecute it for the beneficial interests of 
the original party, is collusively made a party to the 
suit, and when the fact appears it is the duty of the 
court to remand the suit, under section 5 of the act of 
Congress of March 3,1875. Where an extraordinary 
transaction is disclosed, no satisfactory explanation of 
which is vouchsafed, and the evidence of the trans- 
action, which it was in the power of the parties to pro- 
duce, has been withheld, the court may disregard the 
testimony of the parties so far as it is improbable, and 
interpret the transaction in a way consistent with the 
ordinary conduct and motives of business men. It is 
stated in Newton v. Pope, 1 Cow. 109, that it is diffi- 
cult to establish a rule which shall regulate and limit 
the discretion of a court or jury in the degree of credit 
to be given to the testimony of a witness, but where 
he is unimpeached, the facts sworn to by him uncon- 
tradicted, and there is no intrinsic improbuability in 
the relation given by him, his testimony cannot be 
disregarded. A witness may be contradicted by cir- 
cumstances as effectually as by the statements of other 
witnesses. Conjecture is not to be substituted for 
probative indicia ; but where these exist, a judge or a 
juror is not bound to surrender his convictions and 
blindly accept the statement of a witness, because no 
other witness has contradicted it, and the character 
of the witness is not impeached. The authorities are 
numerous that a judge or jury, inthe exercise of ju- 
dicial discretion, is at liberty to reject the statements 
of witnesses in the situation of the witnesses here, and 
under the circumstances of this case. Harding v. 
Brooks, 5 Pick. 245; Elwood v. W. U. Tel. Co., 45 N. 
Y. 549; Kavanagh v. Wilson, 70 id. 177; Gildersleeve v. 
Landon, 73 id. 609; Koehler v. Adler, 78 N. Y. 287. Cir. 
Ct., N. D. New York. Chandler v. Town of Altica. 
Opinion by Wallace, J. [(2)See 92 N. Y. 497; 85 id. 
377; 2 Abb. N. C. 239, 257; 86 N. Y. 548, 553-4; 22 Fed. 
Rep. 634. ] 

CORPORATION—ELECTION OF DIRECTORS—MISMAN- 
AGEMENT—RIGHTS OF STOCKHOLDERS.—Where a cor- 
poration, by contract not impeached, acquires a ma- 
jority of the capital stock of another corporation, and 
through the control thus acquired elects new direct- 
ors, and the latter corporation fails to fulfill its part of 
the contract, the stockholders of the former company, 
on the sole ground that the acts of such directors are 
highly detrimental to the property and interests of the 
company, will not be entitled to an injunction against 
their further acting as directors and officers, and the 
appointment of a receiver of the property. See Dimp- 
fell v. Ohio, etc., R. Co., 110 U. S. 209; Hawes v. Oak- 
land, 104 id. 450. Cir. Ct., S. D. New York, Dec. 13, 
1884. Converse v. Dimock. Opinion by Wheeler, J. 


AGENCY—CONTRACT TO PROCURE ADVERTISEMENT— 
AGENT PERSONALLY INTERESTED — COMMISSIONS.—A 
firm of brokers, as agents for defendant, undertook to 
have his advertisements inserted in country newspa- 
pers,;the proprietors of which were willing to furnish 
the required space for the required time upon the faith 
of defendant’s written promise to sell to them from 
one to three feed-cutters, manufactured by him, ata 
reduced price, the reduction in the price being the 
compensation which the publishers were to receive. 


*Appearing in 22 Federal Reporter. 








The defendant was thus to advertise his implements 
and sell them at a profit, and agreed to pay the brok- 
ers five dollars per newspaper for insertions so made. 
Instead of carrying out this arrangement the brokers 
had the advertisements inserted in newspapers in 
which they owned at the time, by contract with the 
publishers, the required space, or in which they had 
procured the insertion of the advertisements solely by 
a consideration moving from themselves, and the ob- 
taining the implements was no inducement to the 
newspaper proprietors. The agents intentionally pre- 
vented the defendant from receiving all the benefits 
which they undertook to obtain, and made only a 
nominal performance of their contract. On the re- 
fusal of defendant to pay the agreed commissions they 
brought suit thereof. Held, that they had not acted 
in good faith, and were not entitled to recover. The 
elementary principles which govern the decision of the 
case are stated in all the text-books, and in one of 
them very clearly, as follows: ‘‘One of the rules, 
which will be found more particularly applicable to 
the relation of principal and agent is the one ‘that 
good faith should always be observed,’ and also the 
one that an agent cannot act, so as to bind his prin- 
cipal, when he has an adverse interest to him in him- 
self. This rule, says Mr. Justice Story, ‘is founded on 
the obvious consideration that the principal bargains 
in the employment for the exercise of the disinter- 
ested skill, diligence, and zeal of the agent for his ex- 
clusive benefit.’’’ Petgr. Princ. & Ag. 25. Cir. Ct., D. 
Conn. Allen y. Pierpont Opinion by Shipman, J. 


JURISDICTION— CIRCUIT COURT — CONSOLIDATED 
RAILROAD CORPORATION—CITIZENSHIP.—(1) A railroad 
corporation composed of two corporations created in 
the State of Michigan ana one created in the State of 
Indiana, consolidated and merged into a single cor- 
poration under the laws of both States, owning and 
operating a single continuous line of road from a cer- 
tain point in one State toa point in the other, isa 
citizen of the State of Indiana as well as of Michigan, 
and cannot be sued by a citizen of Indiana in the Cir- 
cuit Court of the United States for the District of In- 
diana. (2) The precise question presented has never 
been authoritatively decided, though it has sometimes 
been stated in opinions delivered in analogous cases, 
and in one instance, at least, an opinion upon it has 
been expressed. See Uphoff v. Chicago, etc., R. Co., 5 
Fed. Rep. 545; Nashua& L. R. Corp. v. Boston & L. 
R. Corp., 8 id. 458; S. C., 19 id. 804. In the latter case 
the plaintiff, being a consolidated company composed 
of New Hampshire and Massachusetts corporations, 
brought an action in the Federal court in and against 
another corporation of the latter State, and in discus- 
sing the question of jurisdiction, when the case was 
first under consideration, Nelson, J., said: ‘‘In this 
case it seems that the defendant corporation might go 
into New Hampshire, and there sue the plaintiff as a 
New Hampshire corporation in the Federal court, 
although it could not bring such suit in the District of 
Massachusetts against the New Hampshire corpora- 
tion, because no service upon the New Hampshire cor- 
poration as such could be got in this district, if for no 
other reason. It has been determined by Judge Low- 
ell that in some cases non-resident corporations may 
be served with process from United States courts in 
other districts than those in which they were char- 
tered, and where they are found to be doing business 
or domiciled. But this rule would not, we suppose, 
extend to a case like the present.” In the other case 
it was decided that such a company, when sued in one 
of the States in which it had been organized, by a citi- 
zen of that State, cannot hy showing its organization 
in another State, procure a removal of the cause from 
the State to the Federal court; and discussing the 
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question, Hammond, J., said: “It may bea test of 
the soundness of the judgment here rendered to con- 
sider whether, under its operation, it would be com- 
petent for this consolidated corporation to ignore its 
Kentucky existence, and describing itself asa corpor- 
ation under the laws of Louisiana, sue a citizen of 
Kentucky in this court (sitting in Kentucky), or 
whether a citizen of Kentucky, ignoring the Kentucky 
statutes, might sue it in this courtas a Louisiana cor- 
poration ‘found’ within this district; and if either be 
admissible, why the same right to choose the capacity 
in which it shall conduct the litigation does not exist 
in favor of the right of removal when sued in the 
State courts.” In other cases besides the Nashua & 
L. Corp. v. Boston & L. Corp., already cited, it has 
been held that a corporation organized and consolida- 
ted under the laws of two States, describing itself asa 
corporation of any one of them, and ignoring the stat- 
utes of the other, may sue a citizen of the latter in the 
Federal court there sitting. St. Louis, A.& T. H. R. 
Co. v. Indianapolis & St. L. R. Co., 9 Biss. 144; Chicago 
& N. W. R. Co. v. Chicago & P. R. Co., 6 id. 219. See 
also Railway Co. v. Whitton, 13 Wall. 271, 283, fol- 
lowed and re-affirmed in Muller vy. Dows, 98 U.S. 444, 
448. While at common law a corporation may not 
migrate, but must dwell in the place of its creation, 
and cannot be sued elsewhere, yet under the laws of 
Congress and of the States it may exercise its author- 
ity in a foreign territory upon such conditions as may 
be prescribed by the law of the place. ‘ One of these 
conditions may be that it shall consent to be sued 
there. If it do business there it will be presumed to 
have assented, and will be bound accordingly. For 
tbe purposes of Federal jurisdiction it is regarded as 
it it were a citizen of the State where it was created, 
and no averment or proof as to the citizenship of its 
members elsewhere will be permitted.’”’ Railroad Co 
v. Harris, 12 Wall. 65. Inthe case last cited it is also 
said: ‘*Wesee no reason why several States cannot, 
by competent legislation, unite in creating the same 
corporation, or in combining several pre-existing cor- 
porations into a single one. The jurisdictional effect 
of the existence of such a corporation, as regards the 
Federal courts, is the same as that of aco-partnership 
of individual citizens residing in different States.’ 
See also St. Clair v. Cox, 106 U. 8. 350; Ex parte Shol- 
lenberger, 96 id. 369; Railroad Co. v. Koontz, 104 id. 5; 
Life Ins. Co. v. Woodworth, 111 id. 158; Railroad Co. 
v. Railroad Co., 10 Fed. Rep. 497; Callahan v. Railroad 
Co., Lid. 536. In Railroad Co. v. Wheeler, 1 Black, 
297, the Supreme Court at an earlier date, speaking of 
a consolidated company, had said: ‘The president 
and directors of the Ohio & Mississippi Railroad Com- 
pany is therefore a distinct and separate corporate 
body in Indiana from the corporate body of the same 
name in Ohio, and they cannot be joined in a suit as 
one and the same plaintiff, nor maintain a suit in that 
character against a citizen of Ohio or Indiana in a Cir- 
cuit Court of the United States.”’ The statutes of In. 
diana provide for suits against foreign corporations 
doing business in the State, and for service of process 
upon agents found in charge of such business. Rev. 
Stat. 1881, $$ 3022, 3030. Butin respect to consolidated 
bodies, having a chartered existence both in this and 
in a foreign State or States, it seems quite doubtful 
whether these statutes, which in terms embrace only 
“corporations not incorporated or organized in this 
State,” can be considered applicable. The conclusion 
which I have reached is in some measure fortified per- 
haps by the consideration that if judgment could be 
given in this action against the defendant as a 
Michigan corporation, it would be binding upon 
the company in this State as well asin Michigan, and 
might be enforced by execution issued directly against 
the property of the company here. The property of 








one company is the property of the other. According 
to the decision in Horne v. Boston & M. R. R., 18 Fed. 
Rep. 50, the fact that the injury complained of was 
suffered in Michigan is not material to the question of 
jurisdiction. Cir. Ct., D. Indiana, 1884. Burger v, 
Grand Rapids, ete., &. Co. Opinion by Woods, J. (22 
Fed. Rep. 561.) 


> 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

DAMAGES—LIQUIDATED OR PENALTY—PROFITS.—A. 
agreed to place in B.’s mill, within a stipulated time, 
certain machines to make flour, which should have a 
capacity not below 200 barrels of high grades of flour 
daily, and further agreed that it should be no experi- 
ment, and in proof thereof that in case the results 
were not as promised the machines should be retained 
without any price being paid. The machines when 
furnished were found not to make ahigh grade of 
flour, and not to be capable of producing the stipula- 
ted number of barrels per day. In an action by B. 
against A. to recover damages. Streeper v. Williams, 
12 Wr. 454; Shreve v. Brereton, 1 P. F. S. 185. In 
Mathews v. Sharp, 3 Out. 564, Mr. Justice Trunkey 
said, referring to Streeper v. Williams, supra: ‘* Inan 
elaborate opinion it was ruled that to determine 
whether the sum named asa forfeiture for non-com- 
pliance is intended asa penalty or as liquidated dam- 
ages, itis necessary to look at the whole contract, its 
subject-matter, the ease or difficulty in measuring the 
breach in damages and the magnitude of the stipu- 
lated sum, not only as compared with the value of the 
subject of the contract, but in proportion to the prob- 
able consequences of the breach.’’ There are numer- 
ous authorities on this subject, but probably their best 
expression is found in the foregoing citations. Held, 
that the clause in the agreement that the machines 
might be retained was not a liquidation of damages, 
but in the nature of apenalty. Held further, that the 
measure of damages was the amount paid upon the 
machines, the loss by defects in the machinery, and 
the cost incurred in repairing the mill and putting it 
into condition to produce 200 barrels daily of a high 
grade of flour, less the value of that portion of the de- 
fendant’s machines retained and used in the repairing 
and refitting of the mill. The loss of possible profits, 
which might have been made if the mill had run prop- 
erly, was not a proper subject of damages, the plaint- 
iff being measurably in fault, and further because such 
damages were too remote and speculative. Hoy v. 
Gronoble, 10 Cas. 11; Adams Express Co. v. Egbert, 
12 id. 364. Pennypacker v. Jones. Opinion by Green, 
J. 
[Decided Oct. 6, 1884.] 


RECORDING ACT—LEAVING WITH RECORDER—INDEX 
NO PART OF RECORD.—Prior to theact of March 18, 
1875, at least it was well settled that a deed was in con- 
templation of law recorded, when it was left in the 
recorder’s office, and put upon the entry book for that 
purpose. The duty of the recorder was to record it, 
and the responsibility rested upon him forany default 
in the proper discharge of that duty; the consequen- 
ces of his default could not be visited upon the owner, 
who had done all that the law required in depositing 
the deed in the office for that purpose. A different 
doctrine was perhaps declared in Luch’s Apreal, 8 
Wright, 519, where it was held that mortgages must be 
recorded in a ‘‘ mortgage book," and that they are not 
properly recorded in any other book, where they can- 
not be found by means of a ‘‘mortgage index,” but 
that case was expressly overruled in Glading v. Frick, 
T Nor. 460, where it was said by Paxson, J.: ‘‘We 
feel ourselves constrained to return to the rule laid 
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down by Chief Justice Gibson in McLanahan v. Ree- 
side, 9 Watts, 511." “It is indeed,’’ says the Chief 
Justice, “‘of no account that the conveyance and the 
articles were not recorded in the book set aside for 
mortgages; the keeping of sucha book is an arrange- 
mentto promote the convenience of the officer, by 
contracting the surface over which he is to search for 
a particular thing; he is bound to furnish precise in- 
formation, get it as he may, of every registry in his 
office, whether made in the right place or not.’’? Clader 
vy. Thomas, 8 Nor. 343, and Paige v. Wheeler, 11 id. 282, 
are to the same effect. Theremark of Chief Justice 
Woodward,in Speer v. Evans,11 Wright, 141,that the in- 
dex is an indisputable part{of the record,is not to be re- 
garded as an adjudication to that extent; that case 
turned upon the question of actual notice. Schell v. 
Stein, 25 P. F. 8. 398. No duty rested upon a party to 
supervise the actionof the recoitder, to see that he 
made the record and indexed the conveyance. Brown 
and Wood’s Appeal, 3 Week. Notes, 35; Wyoming 
Bank’s Appeal, 11 id. 567. Stockwell v. McHenry. Opin- 
ion by Clark, J. 

[Decided Oct. 20, 1884.] 


CARRIER—BAGGAGE — WHEN LIABILITY CEASES — 
BURDEN OF PROOF.—(1) A passenger must be allowed 
a reasonable time after arrival of his baggage to call 
for and take if away, and during such time the carrier 
continues responsible according to the strict rule of 
law relating to common carriers. When the liability 
as carrier ceases he holds the baggage under a modi- 
fied liability. Tis duty to exercise care over the prop- 
erty remaining in his hands grows out of the original 
contract, and he is therefore bound to exercise ordi- 
nary care in keeping and preserving it, the original 
contract, though modified in respect to the degree of 
liability assumed from a reasonable time after the ar- 
rival of the goods, being understood to contemplate a 
possible delay, and to cover the delivery. Edwards on 
Bail. 90; Hutchinson on Car. 708, 712; Burnell v. New 
York Cent. R. Co., 45 N. Y. 184. Where the contract 
is to carry goods by sea from port to port, it is the 
duty of the consignee to receive the goods out of the 
ship or atthe wharf. If they are not accepted by the 
consignee the carrier should put them in a place of 
safety, and when he has so done he is no longer liable 
on his contract of affreightment. Richardson v. God- 
dard, 25 Hlow. 28. Soa passenger should call as soon 
as practicable for his baggage, but if he does not, the 
carrier is bound to care for it or send it to a fit store- 
house. (2) A common carrier is regarded as an insurer 
of the safety of the goods against all losses except such 
as may be caused by theact of God or the public 
enemy; and exceptions may arise from the fault of the 
owner, or from some inherent defect in the goods, or 
upon an express contract that the carrier shall uot be 
liable for loss from a specified cause. In all such cases 
the burden is upon the carrier to establish the fact 
which will bring his case withinan exception to the 
rule. When the carrier has shown that the loss was 
occasioned by a cause from the liability of which he 
is protected by law or by contract, it will not be pre- 
sumed that his negligence contributed to the loss, but 
the presumption will be, in the absence of proof to es- 
tablish his negligence, that the carrier has done his 
duty; and if it has been shown that the loss resulted 
from such cause, without also having shown that the 
carrier was negligent, the burden of proving his negli- 
gence devolves upon the plaintiff. This rule seems to 
be supported by adecided preponderance of author- 
ity. Hutchinson on Car. 765-767. It has been estab- 
lished in New York and Pennsylvania, and considered 
as if applicable to the case of a bailee who receives 
goods to store for a compensation. Where a carrier, 
by contract, was exonerated from a loss by fire, he was 





held liable only as a bailee for hire, and it was decided 
that the bailor could not recover upon simple proof of 
the destruction of the goods by fire, he must go farther 
and show that the loss was caused by the negligence of 
the bailee. Lamb v. Camden & Amboy R. & Tr. Co., 
46 N. Y. 271; Farmham v. Camden & Amboy R. Co., 
55 Penn. St. 53. Inthe latter case it was said, ‘that 
where a bailee accounts for aloss in a way not to im- 
plicate himself in a charge of negligence, this is a suffi- 
cient defense, unless the plaintiff proves negligence.” 
Nat. Line Steamship Co. vy. Smart. Opinion by Trun- 
key, J. 

(Decided Nov. 20, 1884.] 


ey 
CORRESPONDENCE. 


A SURREBUTTOR. 


Editor of the Albany Law Journal: 

I rise toa question of privilege! I desire to know 
whether, in this degenerate age, the members of the 
legal profession have any rights which courts of jus- 
tice are bound to respect. 

It appears to be a modern invention to dispose of le- 
gal controversy by ignoring the merits of the case 
itself, and delivering an elaborate opinion upon the 
merits or demerits of the counsel by whom it is con- 
ducted. 1t is undoubtedly much easier, in a majority 
of cases, to dispose of the latter than the former, and 
therefore not especially remarkable that the practice 
is rapidly increasing. The average lawyer however is 
not so avaricious or ambitious for personal distinction 
as to feel specially flattered by repeated judicial an- 
nouncements that he is, professionally speaking, an 
ass, at the uniform expense of his clients, or to crave 
their continuance in cases where they are no less at 
his personal expense, by reason of the fact that they 
are alike unwaranted and unjust. 

Iam not an advocate of the practice of reviewing 
adverse decisions by ‘‘ swearing at the court,” and do 
do not design in the present instance to take any new 
departure in that behalf, but after mature delibera- 
tion I have reached the conclusion that the time has 
arrived, when froma personal stand point, I should 
“have leave to kick for being kicked,” and be per- 
mitted to enter a firm and vigorous protest against 
the more recent application of this modern invention 
in the disposition by the ‘‘court of last resort” of a 
cause professionally conducted by myself as counsel 
for the unsuccessful litigant. 

I refer to the case of Arnold v. Parmalee, 97 N. Y. 
652, which in the matter of inaccuracy of statement, 
novelty of doctrine, and manifest injustice to counsel 
and client, may be regarded as entirely sui generis, 
even in this era of multitudinous and diversified adjud- 
ication. It also graphically illustrates with what 
wonderful facility in modern practice a case of consid- 
erable intrinsic importance, pecuniarily and other- 
wise, may be disposed of by a single stroke of the ju- 
dicial guillotine, simultaneously beheading both coun- 
sel and client. 

I rest my defense solely upon the record presented 
to the court, and a correct statement of the case as dis- 
closed thereby. 

Upon the pleadings the plaintiff's cause of action 
stdod admitted. Various affirmative matters of al- 
leged defense were interposed. Certain ‘questions of 
fact,’’ pertaining or supposed to pertain to those de- 
fenses were settled to be submitted toa jury, and 
were thus tried at Circuit. The result of the answers 
of the jury was such as to defeat the plaintiff's right 
to recover. Subsequently the cause came on for hear- 
ing at the Special Term. Itis true thatthis court was 
held by a justice of the Supreme Court other than the 
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justice who presided on the trial at Circuit, the latter 
having in the meantime ceased to be a member of the 
court. The practice adopted ut the Special Term is 
not without precedent in similar reported cases in the 
court of chancery, and inasmuch as it was entirely 
satisfactory to the court at Special Term, no question 
as to its regularity or propriety remained to perplex 
any court of review in their subsequent consideration 
of the case. As against the admitted cause of action 
of the plaintiff, the defendants interposed the findings 
of the jury upon the aforesaid questions of fact. There- 
upon the plaintiff's counsel presented to the court a 
case, duly settled, containing a complete record of the 
evidence and proceedings on the trial of these ques- 
tions of fact before the jury at Circuit, in connection 
with notice of motion for a new trial of those questions 
of fact, based upon such record of the evidence and 
proceedings onthe former trial. Had this motion 
been entertained and passed upon by the trial court, it 
is conceded by the Court of Appeals, that it must have 
resulted in favor of the plaintiff, the record disclosing 
errors of law which could not be ignored or success- 
fully defended in that tribunal. 

But the court at Special Term, as it had an unques- 
tioned right to do, against any protest or objection 
from either party, decided to pursue a different course, 
and in the language of his final decision filed by the 
learned justice, *‘ to hear, try and determine the whole 
cause and all questions of fact or law involved 
therein.” 

There was not the semblance of a “ question of law” 
before the court, aside from those presented by the 
case as arising upon exceptions taken tothe rulings of 
the Circuit judge in the admission or rejection of evi- 
dence, and the entire case as presented to the trial 
judge consisted of the plaintiff's admitted cause of 
action, the findings of the jury and the record of pro- 
ceedings of the trial at Circuit. And upon this case in 
its entirity, the cause was argued and submitted by 
the counsel forthe respective parties. The “trial” 
was necessarily limited to the argument by counsel and 
decision by the court of the questions of fact and 
questions of law presented by this record. It wasthus 
considered by the trial court, and a decision rendered 
adversely to the plaintiff, although in some respects 
variant from the findings of the jury upon matters of 
fact. 

Precisely here it is that the opinion adopted by the 
Court of Appeals attributes the plaintiff's loss ofa 
meritorious case to the stupid blundering or blunder- 
ing stupidity of his counsel. It is not sufficient griev- 
ance, in the judgment of that distinguished tribunal, 
that the plaintiff's counsel should have been prevented 
from presenting his ‘‘questions of law’’ in due and 
proper form, by means of his motion, but by reason 
thereof he is to be solemnly adjudged to have abso- 
lutely eliminated from the case, prepared for the ex- 
press purpose of bringing them before the court, every 
adverse ruling and exception thereto contained therein 
and indulged in the pleasant and profitable pastime of 
furnishing ammunition for his adversary. 

In the judgment of a lawyer of limited mental cali- 
bre it would seem to be quite impossible that the trial 
judge could thus adopt, for the purposes of a hearing 
and determination of the cause, the evidence and pro- 
ceedings on the trial at Circuit, as set forth in the case, 
without taking them cum onere as to the rulings and 
exceptions constituting an integral portion thereof. 95 
N. Y. 252. 

But the assumption of the Court of Appeals that 
these exceptions were not brought to the attention of 
or passed upon by the trial court, is in direct contra- 
diction of the record. 

I quote from the concluding portion of the opinion 
of the judge at Special Term. ‘Some exceptions were 





taken upon the trial before the jury to the admission 
or exclusion of evidence, but none but what may be 
properly disregarded as not affecting the merits, under 
section 1005, Code of Civil Procedure.”’ 

This statement would seem to indicate that the ob- 
jections were relied upon by counsel, and considered 
and passed upon by the trial court, and it is beneath 
the dignity of a ‘“‘quibble’’ to contend that in thus 
passing upon them that court did not distinctly 
rule and intend to rule upon all questions raised as to 
the admission or rejection of evidence, by an express 
adoption of the rulings of the Circuit judge and re- 
affirmation of their correctness. 

In every tribunal to which the cause has been pre- 
sented—the Special and General Terms of the Supreme 
Court and the Court of Appeals—these rulings and ex- 
ceptions have been the subject of discussion by coun- 
sel without suggestion from any source that they were 
not properly before the court for discussion, consider- 
ation and determination. Indeed in the last named 
court there was nothing else in the case, the same Gen- 
eral Term which had once set aside similar findings of 
the jury as quite too absurd to be approved or sanc- 
tioned by any court having, as I assume, upon the 
theory that “two wrongs make a right,”’ indorsed and 
approved the second edition of the same. 

The patriarchal Job was not a not a practitioner in 
modern courts of justice, and was therefore happily 
exempt from the additional affliction, consequent 
upon earnest and zealous, but futile efforts to secure 
and preserve the rights of litigants in those tribunals. 
Otherwise his “‘record’’ would anquestionably have 
presented tangible ‘exceptions ’’ of an unmistakable 
character. Whether any record of that description 
however could ever be successfully brought to the at- 
tention or within the comprehension of the court, is an 
inquiry which may properly be left in repose among 
the other “ glorious uncertainties of the law.” 

Myron H. Prec. 

Batavia, May 5, 1885. 


—_———_¢————_—— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Fri- 
day, May 8, 1885: 

Judgment affirmed with costs—Joseph Lowery, in- 
fant, respondent, v. Manhattan Ry. Co., appellant; 
Frank Potts, adm’r, respondent, v. William A. Hart 
and others, appellants; People, respondent, v. Knick- 
erbocker Ice Co., appellant; Frank L. Pineo, adm’r, 
respondent, v. N. Y. C. & H. R. R. Co.; Horace K. 
Thurber and others, appellants, v. William Hughes, 
respondent; George C. Morris, appellants, v. Mayor, 
etc., respondent; George Wadsworth, respondent, v. 
Louisa R. Lyon, appellant; Jefferson Carley, appel- 
lant, v. Caroline D. Potts, respondent; Jacob Loril- 
lard, respondent, v. William P. Clyde and another, 
appellants; Caroline Pope, respondent, v. George W. 
Mead, impleaded, appellant; Philip H. Read, appel- 
lant, v. Lewis R. Stegman, sheriff, etc., respondent. 
— Judgment reversed, new trial granted, costs to 
abide the event—Mary Marsh, respondent, v. William 
R. McNair, appellant; Theodore Brinkerhoff and 
others, appellants, v. Henry Bostwick and others, re- 
spondents.—.Judgment of Common Pleas reversed; 
that of Marine Court affirmed, with costs, upon the 
ground that no exceptions appear in the case—George 
Lane et al., appellants, v. Thomas E. Arnold and 
others, respondents. 

Ordered, that this court take a recess from this date 
to Monday, the first day of June, 1885, at ten o’clock 
A. M., at the town hall, in the village of Saratoga 
Springs, then to proceed with the call of the calendar. 
Tuesday, June 2 and 16, will be motion days. 





THE ALBANY LAW JOURNAL. 


401 











The Albany Law Journal. 


ALBANY, May 23, 18865. 











CURRENT TOPICS. 

UDGE VAN BRUNT has punished the juror, 
Munsell, in the Short case, by sentence to im- 
prisonment for thirty days, and a fine of $250. His 
offense consisted in taking a private view of the 
premises in question. With their usual rashness, 
the newspapers which abused the jury for the ac- 
quittal, now abuse the judge for punishing this 
juror. We labor under the disadvantage of not 
being so wise as the newspapers, whose writers pro- 
nounce these ex cathedra opinions. It may be that 
Judge Van Brunt has exceeded the bounds of mod- 
eration and discretion, but the juror was certainly 
guilty of a grave offense, and deserves a marked 
punishment. These superserviceable jurors, who 
are wiser than the courts and their fellows, stand in 
need of some rebuke. The jury box is not the 
place for the display of enterprise in getting better 
“posted ” than the rest of the panel, and in warp- 
ing or wresting a verdict. We have seen no evi- 
dence that Munsell was corrupt, and it seems to us 
that his comb might have been sufficiently cut by 
the imposition of a fine. But we see no warrant for 
condemning the judge’s conduct as ‘‘ scandalous ” 
or ‘‘ outrageous.” We blamed him for his remarks 
upon the verdict, for that was none of his business, 
but a contempt of court like this in question 
deserves a condign punishment. The clever juror, 
who controls the verdict by dint of superior inform- 
ation or glibness of tongue, is a dangerous element 
in the administration of justice. It is right to 
teach such that they must rely on the evidence. 
Now let us leave the solution of this matter to the 
courts. If Judge Van Brunt has done wrong it may 
be corrected. But do not let lawyers, imitating the 
newspaper oracles, howl at the jury in one breath 
and at the court in the next, for a “failure of 
justice,” which after all is not by any means clear. 
The London Law Times says, of the subject of 
sentences: ‘‘ By habit and education the judges 
are better fitted to form.a correct conclusion as to 
the requirements of justice in any given case than 
any other class of the community, while at the same 
time the presiding judge at a criminal trial has op- 
portunity such as no one else can possess for ac- 
quainting himself with every circumstance connected 
with the case.” And the same journal in speaking 
of Justice Stephen’s essay, in the Nineteenth Century, 
on ‘‘ Variations in the Punishment of Crime,” ob- 
serves: “The learned judge begins with an attack 
upon the critics who base their arguments upon 
ordinary newspaper reports, saying truly ‘that noth- 
ing can be more deceptive and incomplete than the 
accounts of a trial which appear in the newspapers.’ 
In this we heartily and humbly agree, well-know- 
ing that three-quarters of the lay comment on the 
subject comes from quarters which are of no author- 
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ity, and is based upon superficial knowledge of 
insufficient facts.” ‘In this we heartily,” but not 
‘*humbly agree.” These newspapers are hard to 
suit. We agree with George William Curtis who 
says, in the ‘‘ Easy Chair: ” ‘‘ The impression which 
the newspaper often leaves upon the observer is that 
it has not a high respect for the public. It often 
toadies and deprecates and flatters, indeed, but its 
extravagance betrays it. There is a certain tone of 
infallibility also, which is entertaining, and which 
seems to spring from the same conviction which led 
the older sinner to advise the younger, ‘My boy, 
you will have to lie a good deal, but remember to 
lie steadily and consistently.’ ” 


The newspapers do not confine their attacks to liv- 
ing judges, but they even defame the dead. ‘ John 
Swinton’s Paper” contains an infamous attack on 
Judge Folger, in reference to his opinion in the cele- 
brated case of Lange v. Benedict, 73 N. Y. 12, in an 
article entitled ‘‘ The Befouled Bench,” and some an- 
onymous comments thereon, charging that by reason 
of this opinion “ Folger wrote his name beside Bene- 
dict’s on the list of infamous judges.” We have 
always believed that Judge Folger was wrong in 
that opinion. We said so at the time. But he be- 


lieved he was right, and his character is too high to 
be hurt by the libels of this graveyard Guiteau. His 
opinion was unanimously concurred in, and has been 
elsewhere approved. It is hardly necessary for us to 
vindicate the dead judge against this loathsome 


aspersion. But it is well to speak of it to illustrate 
the growing and reckless license of the press. 
Nothing is safe or sacred. Knowledge is unneces- 
sary; reason is superfluous; truth is immaterial ; 
sensation is all that is required. 


The Central Law Journal has been telling some 
truths about life insurance, although perhaps it puts 
things rather too strongly in saying that “American 
life insurance is a rank fraud,” The Western Insur- 
ance Review hereupon says: ‘‘ Now the Central Law 
Journal people do not believe the above, but they 
are determined to be deemed cheeky and original 
No other journal with a reputable prestige was ever 
reckless enough to say that American life insurance 
is a rank fraud. Therefore we confess that the 
statement is both original and cheeky, notwith- 
standing the circumstance that the brilliant source 
of that pungent originality has been careful to cover 
his valuable life with a wholesome amount of 
American life insurance. But then, as we have 
intimated, the Central. Law Journal is not particular 
what it attacks — when it wants advertising. It is 
liable to say almost any thing that is erratic, but it 
means no real malice. Why, one of these days, 
when it feels peculiarly neglected, it will shoot off a 
dynamite petard to the effect that the American 
judiciary is a rank fraud.” It is not for us to com- 
pose such strifes. But we do not think that it is 
any argument against the Journal that its editor has 
his life insured. We have had oursinsured, and have 
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lost money by bogus companies, and every lawyer 
knows what a fraud much of American life insur- 
ance is, and how scandalously our common law 
helps it along with its doctrine of warranty and the 
like. And years ago we dwelt on the abuses of this 
system. 


Legislatures are bad enough, but Mr. W. H. Lyon, 
of Dakota, has bit upon something worse. He calls 
it ‘‘ The Dakota Plan,” and to use his words, ‘‘ The 
leading idea of the plan is that all extraordinary 
appropriations and all laws of general interest to the 
public should be referred to the people themselves 
to pass upon at annual or perhaps biennial elec- 
tions.” Perhaps this would do in Dakota, where 
Mr. Lyon assures us the ‘‘ citizens are the most 
intelligent of any State in the Union or any country 
in the world,” but we fear it would not answer 
elsewhere. We commend this scheme to the con- 
sideration of Mr. Sterne. It certainly has the merit 
of novelty, and as its projector says, ‘‘ should not 
be rejected because it is new.” But it would bea 
bonanza for the newspapers and the stump-orators. 


Judges are differently treated in different com- 
munities, and by different classes. The venerable 
and learned judge Cooley is dropped at the caprice 
or passion of the electors—the bar would have 
kept him. On the other hand ex-Judge Erskine, of 
the Georgia Federal Circuits, is the recipient of a 
double and perhaps unprecedented honor on his 
voluntary retirement. Appointed by President 
Johnson, at a time when it was always a disgrace 
for a southern citizen to accept Federal office, and 
almost a crime to be a Republican there, he, a Repub- 
lican, acted so uprightly and impartially, and exhib- 
ited such learning and industry, that the law- 
yers of the Northern District, without regard to 
politics, procured his portrait, for the Atlanta court- 
room, on his resignation, and now a similar honor 
is conferred by those of Savannah. Any true lawyer 
would deem such a dual distinction worth the labor 
of alife. We have spoken of Judge Erskine before. 
We need only now refer to his case as an exception 
to the rule of the prophet at home. Asa poet un- 
known to fame says: 

“Tis sweet to be beloved, I know, 
But solemn, thus to be revered.” 
a 


NOTES OF CASES. 





N Scott v. Maier, Michigan Supreme Court, April 
29, 1885, 23 N. W. Rep. 218, it was held that 

an architect who volunteers his services with the 
chances of future employment cannot recover for 
preliminary sketches which are not accepted, on the 
basis of a percentage on the probable cost of the 
building. The court said: ‘‘ There is some reason 
for claiming that if a man is employed to make 
preliminary sketches to enable a land-owner to de- 
termine what sort of building he may profitably erect, 
and in what style and of what material it should be 








built, he should not do the work without reward, 
provided such is the understanding. If however 
as the defendant here claimed, the architect volun- 
teered his services, with the chances of future em- 
ployment, it would be different. But it cannot be 
held that in either case such preliminary work can 
be measured by estimates of the costs of the archi- 
tect’s projected building. No man in his senses 
will determine on going forward with a factory 
until he has ascertained, not only just what he 
wants, but what it will cost. It would always be 
for an architect's interest, in such a case as this, if 
the plaintiffs are correct, to make the plan as ex- 
pensive as possible, instead of bringing it within 
bounds. And until not only plans but specifica- 
tions are drawn up showing the kind, quality, and 
amount of every class of materials to be used, it 
would be impossible to count the cost, or obtain the 
intelligent views of builders and mechanics. From 
plans alone the quality of the material could not be 
got at. They would not show the kind or grade of 
brick, stone, wood, or iron work, which might be 
of expensive or cheap quality. Such plans as were 
shown here would go but a little way in showing 
the character of the building in any respect, and 
by themselves could be of no avail except as deter- 
mining the appearance of the front, and the floor 
arrangements, neither of which have been settled 
finally. These papers cannot be deemed to have 
any intrinsic value, and they could not avail de- 
fendant in their unfinished condition. They only 
claim plaintiffs could have would be for such time 
as was actually spent in their work, withthe fair 
understanding that they should be paid for so much 
as they did, or with such circumstances’ as would 
compel defendant to the duty of so understanding ; 
but no custom of architects can be received to fix it 
on any such basis as is here setup. It is impossible 
in reason that it can be assumed as having such a 
proportion of value to the complete plans and spec- 
ifications and superintendence of a building dur- 
ing erection. Such a custom, if it prevails, can 
bind no one who is not made in some way aware of 
and assenting to it. It is too unreasonable to stand 
alone. It would put every employer at the mercy 
of an architect’s extravagance in taste and license 
of guessing at estimates which have nothing to 
measure them.” 


In State v. Board of Education, Wisconsin Sup- 
reme Court, April 28, 1885, 23 N. W. Rep. 102, it 
was held that a regulation that each scholar, when 
returning to school after recess, shall bring into the 
school-room a stick of wood for the fire,is not “ need- 
ful ” for the government, good order, and efficiency of 
the schools, and a scholar cannot be suspended for 
a refusal to comply with such regulation. The court 
said : “ One can but express surprise that any intel- 
ligent teacher, or any intelligent board of education 
should suffer such a case as this to reach the courts 
* * * Tn contesting the sufficiency of this return, 
the learned counsel forthe relator insists that the rule 
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or regulation requiring pupils to bring up wood for 
use in the school-room is unreasonable, and not bind- 
ing upon any pupil who does not wisi to comply with 
it; that it does not relate to a subject which con- 
cerns the education of pupils or discipline in the 
schools; therefore that the board had no right to 
adopt and enforce it to the extent of excluding a 
pupil who did not conform to it. He says our 
public schools are organized and maintained for the 
education and improvement of children in learning; 
that no rule is proper which does not conduce to 
these ends—that does not in some way promote 
the good order or government of the schools; secure 
the decorum and quiet in the school-room which are 
essential for advantageous instruction and discipline. 
Consequently any rule or regulation which has for 
its object any thing outside of the instruction of the 
pupil — the order requisite for instruction — is be- 
yond the province of the board of education to 
adopt. The requirement that school children should 
bring up wood, when not by way of punishment or 
discipline for misconduct, has nothing to do with 
the education of the child. It is nothing but 
manual labor, pure and simple, and has no relation 
to mental development. If a child can be com- 
pelled to bring up wood, he can be made to saw 
and split it before it is brought up; he can be com- 
pelled to bring it to the school-yard and throw it 
in the basement; can be made to clear the sidewalk 
of snow, wash the windows, or do any other menial 
work about the school-house and ground. It seems 
to us difficult to escape the force of this argument. 
* * * It cannot fairly be claimed that the boards 
are uncontrolled in the exercise of their discretion 
and judgment upon the subject. The rules and regu- 
lations made must be reasonable and proper, or in 
the language of the statute, ‘needful,’ for the gov- 
ernment, good order, and efficiency of the schools — 
such as will best advance the pupils in their studies, 
tend to their education and mental improvement, 
and promote their interest and welfare. But the 
rules and regulations must relate to these objects. 
The boards are not at liberty to adopt rules relating 
to other subjects according to their humor or fancy, 
and make a disobedience of such a rule by a pupil 
cause for his suspension or expulsion. We therefore 
think the rule or regulation requiring the pupil to 
bring up wood for use in the school-room was one 
which the board had no right to make and enforce.” 


In Wagner v. Nagel, Minnesota Supreme Court, 
May 8, 1885, 23 N. W. Rep. 309, it was held that 
“ Evidence that a wife living with her husband 
employed a servant for ordinary domestic service in 
their family is competent evidence against the hus- 
band in an action for such services. It is not nec- 
essary to show any express authority from the 
husband to make the contract. This is within the 
personal authority of the wife, and in employing 
such service she is presumed to be acting for the 
husband. The common-law rule in regard to the 
presumed authority of the wife in such matters is 





not changed by our statutes relating to the rights 
and liabilities of married women. Flynn v. Mes- 
senger, 28 Minn. 208; 8. C., 48 Am. Rep. 279.” See 
Tiemyer v. Turnquist, 85 N. Y. 516; 8. C., 39 Am. 
Rep. 674; Kronskop v. Shontz, 51 Wis. 204; 8. C., 
37 Am. Rep. 817. 
ciate 
RULES AS TO THE PRIVILEGES OF WIT- 
NESSES. 
VIII. 





Rue. But the privilege cannot be allowed, where the 
crime has been pardoned (a) or the witness has been 
convicted or acquitted of his share in it (b) or the pros- 
ecution is barred by time (1) (c) or his testimony cannot 
be used against him in another case (2) (A) or the wit- 
ness is the defendant in a criminal case, examined as a 
witness on his own behalf (e). 


ILLUSTRATIONS. 
(A.) 

1. A. being examined as a witness refuses to 
answer on the ground that it may involve him in a 
crime. It is shown that a pardon has been granted 
A. by the sovereign for the crime in question. A, 
will be compelled to answer (8). 


(B.) 

1. B. being examined as a witness makes a similar 
objection. B. has been tried and acquitted of the 
crime. B, must answer (4). 

(C.) 

1. In an action on a note, a witness declined to 
answer a question on the ground that it may expose 
him to a charge of usury. It appears that the stat- 
ute of limitation has barred a criminal prosecution 
in this case. The witness will be compelled to 
answer (5). 

‘* Where the statute,” it was said in case 1, “ has 
barred a prosecution for the offense and all suits to 
enforce the penalty, the court must see that the wit- 
ness cannot be prejudiced, and in such a case he is 
not left to judge whether he can safely testify or 
not, but the court is bound to pronounce against his 
claim to exemption.” 

(D.) 

1, A. and B. are indicted for gaming. A statute 
provides that where two persons are concerned in 
the commission of a crime, either may be sworn as a 
witness against the other, but the testimony of such 





(1) People v. Mather, 4 Wend. 229 (1830); Weldon v. Burch, 
12 Il, 374 (1851). 

(2) Floyd v. State, 7 Tex. 215 (1851); re Tappan, 9 How. Pr. 
894 (1854); Wilkins v. Malone, 14 Ind. 153 (1860); State v. Hender- 
son, 47 Ind. 127 (1874); R. v. Charlesworth, 2 F. & F. 336 (1860) 
State v. Wentworth, 65 Me. 234 (1875); Com. v. Lannan, 13 
Allen, 563 (1866) ; Brandon v. People, 42 N. Y. 265 (1870) ; Con- 
nors v. People,50 N.Y .240 (1872); Gill v.People,5 N.Y.Sup.(T. 
& C) 308 (1875); Burdick y. People, 58 Barb. 51 (1870); Fralich 
v. People, 65 Barb. 48 (1873) ; McGarry v. People, 2 Lans. 227 
(1870) ; State v. Ober, 52 N. H. 459 (1873) 

(3) R. v. Boyes, 1B. & S. 311 (1861). 

(4) Id. 

(5) Close v. Olney. 1 Denio, 319 (1845); see Bank of Salina v. 
Henry, 2 Denio, 158 (1846), that it must affirmatively appear that 
no proceedings to enforce the penalty have been commenced 
within the period of limitation. 
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witness shall not be used against him in any pros- 
ecution for the same offense. On the trial of A., B. 
is asked as to the transaction in question. B. can 
not refuse to answer (6). 

In case 1 it was said: ‘‘ The privilege in question 
in its greatest scope as allowed by the common 
law — and no one, be he witness or accused, can 
pretend to claim it beyond its scope at the common 
law — never did contemplate that the witness might 
not be found guilty of the very crime about which 
he may be called to testify, but only that the wit- 
ness should not be compelled to produce the eyi- 
dence to prove himself guilty of that crime. His 
privilege therefore was not an exemption from the 
consequences of a crime that he might have com- 
mitted, but only an exemption from the necessity 
of himself producing the evidence to establish his 
own crime. And it is founded upon the general 
sense of enlightened men, that compulsory self-ac- 


cusation of crime is not only at war with the true, 


charities of religion, but has been proven to be 
impolitic by the truths of history and the experience 
of common life. It is not possible, then, that an- 
other person can have any color of claim to exemp- 
tion from the consequences of Ais crime, founded 
upon this personal privilege of the witness, which 
does not include any such exemption even for the 
witness himself. And if, from time to time, crime 
has been sheltered under this color either by the 
ignorance of the witness, his morbid fears, or his 
outright perjury, such has not been the legitimate 
result of the true privilege, but of the manner in 
which it has heretofore been allowed by law to 
be made available. And surely, the remedy for 
any such evils is as legitimately within legislative 
authority as any which may flow in upon the body 
politic from the abuse of any other right reserved 
to or designed to be secured for the citizen, So 
long as it might be lawful to produce in evidence 
against an accused party, whatever he might before 
have voluntarily said as a witness on a prosecution 
against another, there were no means by which the 
privilege could be made available short of a claim 
by the witness to be silent, and as that was the rule 
of the common law, this was the common-law 
mode of making the privilege available, and that 
silence was but a mode of making the privilege 
available, and was not of the essence of the privilege 
itself, is conclusively proven by all that current of 
enlightened authority to which we yield our fullest 
assent which holds that the privilege has ceased when 
the crime has been pardoned; when the witness has 
been tried and acquitted, or is adjudged guilty, or 
when the prosecution to which he was exposed, has 
been barred by lapse of time.” 


(E.) 
1. A. is indicted for a crime. A statute permits 
a defendant in a criminal case to testify in his own 
behalf. A. offers himself as a witness to testify as 
to a single fact, and on cross-examination claims a 





(6) State v. Quarles, 13 Ark. 308 (1853) ; United States v. Three 
Tons of Coal, 6 Biss. 379 (1875). 





right to refuse to answer other questions which may 
criminate him. A. cannot do this (7). 

2. B. being held for larceny, testifies in his own 
behalf. On cross-examination B. may be asked 
whether he has been inthe house of correction for 
any crime (8). 

In case 1 it was said: “The statute which allows 
a defendant in a criminal case at his own request 
and not otherwise to testify in his own behalf ex- 
pressly provides that he shall be deemed a compe- 
tent witness, that is competent not for a special 
purpose or to give evidence only which shall operate 
in his favor, but compelled to testify to any facts 
relevant and material to the issue. Like all other 
witnesses he is to tell the truth, and the whole 
truth concerning any matter proper to be inquired 
about. If he offers himself as a witness, he waives 
his constitutional privilege of refusing to furnish 
evidence against himself and may be interrogated 
as a general witness in the cause.” In case 2 it was 
said: “ By availing himself of the privilege he as- 
sumed the character of a witness, and subjected 
himself to the liabilities incident to that position. 
The statute does not exempt him from cross-exam- 
ination, and impeachment as a witness, and there 
is no reason why he should be exempt from it.” 

‘¢ Tt is of course competent” said Denio, J., in Peo- 
ple v. Hackley, (9) “ for the Legislature to change any 
doctrine of the common law, but I think they could 
not compel a witness to testify on the trial of 
another person to facts which would prove himself 
guilty of a crime without indemnifying him against 
the consequences, because I think, as has been men- 
tioned, that by a legal construction, the Constitu- 
tion would be found to forbid it. But it is 
proposed by the appellant’s counsel to push 
the construction of the Constitution a step 
further. A person is not only not compellable to 
be a witness against himself in his own cause, or to 
testify to the truth in a prosecution against another 
person when the evidence given, if used as his ad- 
mission, might tend to convict himself if he should 
be afterward prosecuted, but he is still privileged 
from answering, though he is secured against his 
answers being repeated to his prejudice on another 
trial against himself. It is no doubt true thata 
precise account of the circumstances of a given 
crime would afford a prosecutor some facilities for 
fastening the guilt upon the actual offender, though 
he were not permitted to prove such account upon 
the trial. The possession of the circumstances 
might point out to him sources of evidence which he 
would otherwise be ignorant of, and in this way the 
witness might be prejudiced. But neither the law 
nor the Constitution is so sedulous to secure the 
guilty as the argument supposes. If a man cannot 
give evidence upon the trial of another person 
without disclosing circumstances which will make 
his own guilt apparent or at least capable of proof, 
though his account of the transactions should never 

(7) Com. v. Mullen, 97 Mass. 545 (1867). 


Sen . Vv. Bonner, 97 Mass. 587 (1867). 
9) 24.N. Y. 83 (1861). 
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be used as evidence, it is the misfortune of his con- 
dition and not any want of humanity in the law. 
If a witness objects to a’question on the ground that 
an answer would criminate himself, he must allege, 
in substance, that his answer, if repeated as his ad- 
mission on his own trial, to prove him guilty of a 
criminal offense. If the case is so situated that a 
repetition of it on a prosecution against him is im- 
possible, as where it is forbidden by a positive 
statute, I have seen no authority which holds or 
intimates that the witness is privileged. It is not 
within any reasonable construction of the language 
of the constitutional provision. The term ‘ criminal 
case,’ used in the clause, must be allowed some 
meaning, and none can be conceived other than a 
prosecution for a criminal offense. But it must be 
a prosecution against him; for what is forbidden is 
that he should be compelled to be a witness against 
himself. Now if he be prosecuted criminally 
touching the matter about which he has testified 
upon the trial of another person, the statute makes 
it impossible that his testimony given on that oc- 
casion should be used by the prosecution on the 
trial, It cannot, therefore, be said that in such 
criminal case he has been made a witness against 
himself by force of any compulsion use toward him 
to procure in the other case testimony which can 
not possibly be used in the criminal case against 
himself.” 

In Roddy v. Finnegan, (10) it is said: ‘‘ The wit- 
ness ordinarily has the privilege of declining to ans- 
wer a question which might subject him to a criminal 
prosecution; but this he can waive. It is the privi- 
lege of the witness, notthe party. Where he is 
both party and witness for himself, he must be held 
on his cross-examination as waiving the privilege, 
as to any matter about which he has given testimony 
in chief. Having testified to a part of the transac- 
tion in which he was concerned, he is bound to state 
the whole.” 


Rute. The answer of a witness to a criminating 
question is admissible against him in another case if 
given voluntarily (a) but not if involuntarily (b). 

(A.) 

1. A. is sued for a penalty for concealing his 
property. The examination of A. in another case 
where A. without objecting had testified to the con- 
cealment by him, is introduced. His answers there 
made are admissible (11). 

2. In a prosecution against W. for forgery, his 
answers given in an examination in bankruptcy are 
offered. They are admissible against him; it ap- 
pearing that he was cautioned by the court and 
allowed to elect what qnestions he would answer (12). 

In case 1 it was said: ‘‘ Every one must be sup- 
posed to be cognizant of a public law. A person 
examined before the commissioners of bankruptcy 
is like any other witness called to give evidence by 





(10) 43 Md. 500 (1875). 
(11) Smith v. Beadnell, 1 Camp. 30 (1807). 
(12) R. v. Wheater, 2 Moody, 45 (1838). 





virtue of a subpeena. He speaks at the peril of his 
examination being turned against himself. He may 
demur, to be sure, to all questions which would sub- 
ject him to penalties. Here the defendant might 
have demurred, and his objection could only have 
been removed by the assignees to whom the action 
is given, delivering him a release. Thus he might 
have protected himself; but having unguardedly 
answered the questions put to him, his answers may 
be employed against him for all purposes to which 
they are legally applicable.” 


(B.) 

1. In an action on a Dill, A. a witness was asked 
if he had signed it. He declined to answer, but 
being compelled by the judge replied that he had. 
A. was subsequently indicted for forging the bill. 
The answer of A. in the civil suit is not admissible 
against him in the criminal case (13). 

In case 1 it was held that when a witness is com- 
pelled by the judge to answer a criminating ques- 
tion when he should not, what he says must be con- 
sidered as having been obtained from him by com- 
pulsion and cannot afterward be given in evidence 
against him. 

The refusal of a party to a suit to answer a mate- 
rial question, on the ground that it might criminate 
him raises a presumption against him. ‘Thus re- 
fusal to answer, like any other refusal to produce 
evidence in his own power, was competent evidence 
against him and his partner. A party offering him- 
self as a witness in his own behalf stands differently 
in this respect from a third person brought into 
court to testify in a case in which he has no in- 
terest (14). 

No presumption arises against either party by the 
refusal of a witness not a party, to answer. ‘The 
allowance of the privilege would be a mockery of 
justice if either party is to be affected injuriously by 
it. The exercise of this right by the witness is not 
under the control of the parties and no one can be 
affected by evidence which his adversary fails to 
produce, and which therefore cannot be met or 
explained by cross-examination, rebutting evidence 
or otherwise ”’ (15). 

Joun D. Lawson. 

Sr. Louis, Mo, 


—_——>—_———_ 


WILL — PUBLIC CHARITY — CONDITION SUBSE- 
QUENT — PERPETUITIES. 


SUPREME COURT OF ERROR OF CONNECTICUT, 
OCTOBER TERM, 1884. 


TAPPAN’S APPEAL. 


A gift by will of a permanent fund, ‘‘ which shall be used for 
the charitable assistance and benefit of indigent unmar- 
ried Protestant females over the age of eighteen years, 
residents of the city of Bridgeport,” creates a public char- 
ity, and nothing more. 


(18) R. v. Garbett. 2 C. & K., 474 (1847); Stockfleth v. De 
Tastet, 4 Camp. 10 (1814). ; 

(14) Andrews v. Frye, 104 Mass. 234 (1870) 

(15) Phelin v. Kenderdine, 20 Penn. St. 362 (1853). 
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P. by her will devised certain real and personal estate to an 
ecclesiastical society upon condition, that “ within three 
years after my decease the said society shall erect, or 
cause to be erected, on the grounds of said society, near 
its church edifice, a chapel which shall cost not less than 
$30,000, and which shall be named and known as ‘The 
Burroughs Memorial Chapel;' and on the failure or 
neglect so todo by said society, I give and devise the said 
real and personal estate to my residuary legatees and de- 
visees, to be theirs forever.” 

Held, that the condition was subsequent, that the property 
vested in the society on the death of the testatrix, but the 
estate was liable to become extinguished unless the condi- 
tion was complied with. 

Held also, that the tying up of the property for three years 
was not obnoxious to the statute against perpetuities. 


PPEAL from Probate Court. 
the case. 


Oswald Prentiss Backus and|Simon E. Baldwin, for 
appellant. 


Morris W. Seymour and Curtis Thompson, for appel- 
lees. 


Park, C. J. The questions controverted in this case 
grow out of the twelfth and residuary clauses of the 
will of Catharine A. Pettingill, late of the city of 
Bridgeport, deceased. The residuary clause is as fol- 
lows: “ After paying and satisfying all of the above 
provisions of this, my last willand testament, out of 
my estate, all of which is charged therewith, and my 
executors are hereby fully empowered to sell and con- 
vey any real estate or personal estate not specifically 
devised for the purpose of paying any of the above 
legacies, if necessary so to do, which shall be deter- 
mined by the judge of probate. Then all the rest and 
residue of my estate, real and personal, of every na- 
ture and description, and all that shall belong to my 
estate and be undisposed of, by reason of the lapsing 
or failure to take effect of any of said legacies or de- 
vises, forany cause whatsoever (for I intend hereby 
that no part of my estate shall become intestate es- 
tate), I give, bequeath and devise to the persons re- 
spectively who shall for the time being be the rector of 
the society of St. John’s parish aforesaid; the pastor 
of the First Congregational church in said Bridgeport, 
and the mayor of the said city of Bridgeport, and their 
successors in office; and to Nathaniel Wheeler, Fd- 
ward Sterling, Samuel W. Baldwin and John Hurd, 
all of said Bridgeport, to have and to hold the samein 
trust for the following purposes, and subject to 
the following directions, to wit: 

“1. The object sought by this gift is the establish- 
ment of a permanent fund of real and personal estate, 
which shall be used for the charitable assistance and 
benefit of indigent, unmarried Protestant females over 
the age of eighteen years, resident of said city of 
Bridgeport; and it is my wish that this fund shall be 
held and managed by the managers or directors of the 
Bridgeport Prostestant Widows’ Society of said 
Bridgeport, and their successors in office forever as 
they, from their knowledge and experience in a simi- 
lar department of humane work, would probably be 
better acquainted with the class of women this fund is 
intended to help and benefit; and if the same can be 
made practicable and legal, then I authorize and em. 
power my said trustees, on such terms as they may 
fix upouv, to transfer and convey the property em- 
braced in said fund to said managers and their succes- 
sors in office forever,to be held by them forever, for the 
charitable uses and purposes indicated above, and sub- 
ject to the directions hereinafter given. 

**2. If for any reason the above wish and power can- 
not legally be carried into effect, then I direct and em- 
power said trustees to obtain from the proper authori- 


The opinion states 








ties in this State an act of incorporation fora charitable 
institution, to be located in said Bridgeport, under the 
name of ‘The Burroughs Home,’ the object of which 
shall be to help and assist indigent, unmarried Protes- 
tant females under eighteen years of age residing in 
said city of Bridgeport; and upon the legal organiza- 
tion of such incorporation I direct and empower said 
trustees to transfer and convey to the said ‘ Burroughs 
Home,’ said fund of real and personal estate to be 
held by them and their successors forever for the char- 
itable uses and purposes indicated above, and subject 
to the directions hereinafter given. 

“3. If neither of the above provisions can legally be 
carried into effect, I then direct said trustees and their 
successors forever to hold said fund of real and per- 
sonal estate, for the charitable uses and purposes indi- 
cated above, and subject to the directions hereinafter 
given; and if so held the same shall be known as the 
‘Burroughs fund,’ and the said rector, pastor and 
mayor shall, ex officio, be members of the board of 
trustees, and if any vacancy occur in the other mem- 
bers of the board, such vacancies shall be filled by the 
appointment of the Court of Probate; and I direct 
that no bond be required of such trustees by the Court 
of Probate. 

‘*4. I direct that the old homestead of my father, 
now owned by me, on John street, shall be used for 
the home of such females, if it be practicable; but if it 
should not be best, then some other portion of my 
land or real estate belonging to such fund may be used 
to establish a home thereon; but the value thereof 
shall not exceed, for both land and buildings, one- 
quarter of the value of such fund, and the remaining 
three-quarters or more of said fund shall be kept se- 
curely invested; but if deemed best to accomplish the 
humane purposes of this gift not to have land and 
buildings of one-quarter of the value of the fund as 
aforesaid invested in a home for such females, then all 
of said fund shall be securely invested; and I further 
direct that full power of sale, conveyance, exchange 
and reinvestment be had and exercised as circum- 
stances may require and the execution of all neces- 
sary instruments. ‘ 

“5. I direct that the income shall be applied annu- 
ally, or at other times during the year, in such man- 
ner as may be thought best to accomplish the greatest 
good to the class I have hereby undertaken to help 
and benefit. 

‘*6. [direct that the term ‘unmarried’ shall not 
exclude widows, divorced women, nor any woman 
who in fact has no husband, from the benefit of these 
provisions, providing she otherwise comes within said 
class. 

“7. It may be better to organize and establish a cor- 
poration under the general laws of this State to carry 
out the charitable uses and purposes of this trust; and 
if so, in the judgment of said board of trustees, I di- 
rect them so to do, but Iam very solicitous that this 
gift shall not fail to be carried into effect; and I ask 
said trustees to act wisely in this matter.” 

The testatrix declares that the object sought to be 
accomplished by this gift is the establishment of a 
permanent fund, ‘‘ which shall be used for the charita- 
ble assistance and benefit of indigent unmarried Prot- 
estant females over the age of eighteen years, residents 
of the city of Bridgeport.”’ 

It is said by the appellant that the word “ benefit,” 
as used in the phrase ‘“‘ charitable assistance and bene- 
fit’’ in this devise and bequest, does not confine the 
trustees to charitable benefits in the administration 
of the trust, but leaves them at liberty to assist the 
objects of the testatrix’s bounty in any manner bene- 
ficial to them, although the benefit may not be char- 
itable, as that word has been legally construed to mean 
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in our statute of uses. But we think the word char 
itable qualifies the word benefit in the phrase as well as 
the work assistance; and the phrase means, as though 
itread, charitable assistance and charitable benefit. 
The words assistance and benefit are used in the phrase 
as synonymous. They are applied to an indigent class 
of unmarried females, and it is impossible to see how 
they could be assisted by a bequest without being 
benefited, or benefited without being assisted. It is 
conceded that the word “‘ charitable’ qualifies one of 
the words; it must therefore qualify the other, which 
has the same meaning. We think therefore that this 
devise and bequest creates a public charity, and noth- 
ing more. 

The testatrix suggests four different modes for the 
administration and dispensation of this public charity, 
and declares her mind and will to be in favor of the 
first mode named, “if the same can be made practica- 
ble and legal’ for the purpose; but ‘‘if for any rea- 
son ’’ the first-named mode cannot be legally carried 
into effect, then she declares her mind and will to be 
in favor of the second mode suggested; and in like 
manner the third and fourth modes in their order. 

Hence the appellant is in error when she claims that 
the trustees have the discretionary power to select 
either of the modes prescribed for the administration 
of the trust. They have no discretion in the matter. 
They must take the first, if that mode shall be found 
to be practicable and legal; but if not, then they must 
resort to the second, and that must be the mode, if le- 
gal for the purpose. And soin like manner the third 
and fourth modes stated. 

In regard to the first made, that the managers or di- 
rectors of the Bridgeport Protestant Widows’ Society 
of Bridgeport shall hold and manage the fund, we 
think the object of the testatrix cannot be carried out 
by this mode, because, the corporation is not author- 
ized by its charter to receive and administer charita- 
ble donations of this description as a trustee; and we 
must therefore consider the second mode prescribed 
by the testatrix. This mode for the administration of 
the public charity is like tnat provided by the testa- 
tor in the case of Coit v. Comstock, 51 Conn. 352. In 
all essential particulars the modes are the same. 
There, as here, the trustees were invested with the 
property till an act of incorporation could be procured 
from the Legislature, and then the trustees were re- 
quired to transfer the same to the corporation. 

There, as here, it was made the duty of the trustees 
to apply for the act as soon as it could reasonably be 
done, and areasonable time only for procuring the 
same was contemplated by the testator. 

It is said by the appellant that in that case the testa- 
tor expressly provided that the act of incorporation 
should confer all the powers uecessary and proper to 
carry into full effect the purposes and objects of the 
bequest; but in the present case the will is silent on 
the subject. But we think the same is clearly im- 
plied. The testatrix fully expresses the object she 
wishes to accomplish by the donation. The accom- 
plishment of the object she commits to a corporation, 
to be chartered by the Legislature. Surely she in- 
tended that the corporation should possess all the 
powers necessary and proper to accomplish the object. 
This is too manifest for controversy. 

We thiuk the charitable donation made in the resid- 
uary clause of this will comes within the principles es- 
tablished by this court in the case referred to, and the 
considerations of the court applied to the willin that 
case apply with equal force to the residuary clause in 
this. 

Similar claims were made in that case against the 
legality of the donation that are made in this, and they 
were all fully considered by the court, and decided ad- 
versely to the claimants, 





It was said in that case that the description of the 
beneficiaries was not sufficiently definite to enable a 
Court of Chancery to carry the donation into execu- 
tion. 

The same claim is made here; but it is manifest that 
the description of the class from which the beneficia- 
ries are to be selected is as definite in this case as it is 
in that, and in other cases there referred to. The word 
‘‘Protestant,’’ which appears in the description in this 
case, isthe only word entitled to consideration; but it 
is obvious in what sense this word was used by the tes- 
tatrix. The word includesall those who believe in the 
Christian religion, and do not acknowledge the su- 
premacy of the pope of Rome. We think the public 
charity established in the residuary clause of this will 
is valid. 

Is the devise and bequest contained in the twelfth 
article of the will valid? The article is as follows: 

* Article 12. I give, bequeath und devise to the so- 
ciety of St. John’s parish, an ecclesiastical society and 
body corporate, organized and existing under the laws 
of the State of Connecticut and located near my resi- 
dence in said Bridgeport, my said residence, compris- 
ing the land with the buildings thereon, bounded south 
on Fairfield avenue, east on land of said society of St. 
John’s parish, north on land of said society, and west 
on land of Peter Norman, now or formerly ; and I give 
also to said society ten thousand dollars ($10,000) in 
cash, to their own use and benefit forever; but upon 
this express condition: that within three years after 
my decease the said society shall erect or cause to be 
erected on the grounds of said society, near its church 
edifice, a chapel which shall cost not less than $30,000, 
and which shall be named and known as “The Bur- 
roughs Memorial Chapel; ”’ and on the failure or neg- 
lect so to do by said society, I give and devise the said 
real and personal estate to my residuary legatees and 
devisees, to be theirs forever. 

‘*Tn case there should be any good reason‘for extend- 
ing said time beyond said three years, the judge of 
Probate can extend the time by his order in writing, 
limiting however said society to some definite time 
within which it shall erect said chapel.’’ 

The first question to be considered is whether the 
condition attached to this donation is a condition pre- 
cedent to the vesting of the property in the society or 
a condition subsequent thereto? If it is a condition 
subsequent, then the property vested in the society on 
the death of the testatrix, but the estate was liable to 
become extinguished unless the condition is complied 
with. We think the condition is a condition subse- 
quent. The language of the testatrix indicates this. 
The grant is in the present tense —I give, not I will 
give when the society shall have erected a chap- 
el, etc. 

The $10,000 which she gives seems to have been given 
to assist the society to build the chapel if they shall 
elect soto do. Jarman on Wills (vol. 2, p. 517), in 
summing up all the cases on the subject, says: “If the 
condition is capable of being performed instanter, it is 
a condition precedent; if time is required for the per- 
formance it is acondition subsequent. If a definite 
time is appointed for the performance of the condi- 
tion, but none for the vesting of the estute, it is a con- 
dition subsequent. Wigram on Wills, 272, says: ‘If 
the condition is at allcapable of being construed as 
subsequent, it will be deemed to be such.”’ 

Washburn, in his work on Real Estate,vol. 1, pp. 468, 
472, quotes approvingly of the rule laid down by 
Webster in Finlay v. King, 3 Pet. 362, which was: “If 
the act may as well be done after as before the vesting 
of the estate, the condition is subsequent.’’ See also 
Hayden v. Inhab. of Stoughton, 5 Pick. 528; Tilden v. 
Tilden, 13 Gray, 110; Merrill v. Emery, 10 Pick. 507; 
Parker v. Parker, 123 Mass, 584. These authorities 
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clearly make the condition in this case a condition 
subsequeut to the vesting of the property in the society. 

But it is said that the power given to the Court of 
Probate, to extend the time for the building of the 
chapel indefinitely, ties up the property indefinitely in 
the hands of the society, thereby reudering the dona- 
tion obnoxious to our statute against perpetuities, for 
until the chapel shall be built the property is not the 
absolute property of the society, and they have no 
right to appropriate it to the charitable purpose des- 
ignated in the will. But the appellant is in error in 
regard to the power given to the Court of Probate to 
extend the time for the building of the chapel. The 
language of the willis: “In case there shall be any 
good reason for extending the time beyond the three 
years,’’ etc. 

There must be a good reason shown before the Court 
of Probate can extend the time at all, and even then 
the court is limited to a reasonable ‘ime for the build. 
ing of the chapel under the circumstances then exist- 
ing. The will contemplates only a short period of 
time—such time only as is reasonably necessary for the 
completion of the work. The judge of Probate has 
no discretion in the premises, other than what the 
will gives him, and if he errs on the subject, his action 
is reviewable by a higher court. 

But it is said that the tying up of the property in 
the hands of the society for the period of three years 
renders the conveyance obnoxious to the statute, and 
authorities are cited from the State of New York to 
that effect. 

But it should be remembered that the statute of 
New York is very different from our own on the sub- 
ject of perpetuities. 

The statute there provides that “ the absolute power 
of alienation skall not be suspended by any limitation 
or condition whatever longer than during the term of 
two livesin being.’’ And it has there been held that the 
suspension for a certain definite period, however short, 
violates the statute, for it may be longer than two lives 
in being. By our statute the suspension may be made 
during any number of lives in being when the will is 
made creating the suspension, and during such time 
afterward as will leave it impossible for the estate to 
be carried by the terms of the will to parties not in 
being when the will was made, and not the immediate 
issue of parties thenin being. A will must make it 
possible by its terms for parents to be born after the 
making of the same, whose issue will take the estate, 
in order to render the will obnoxious to our statute, 
which manifestly would require a much longer period 
than three years. This is obvious. Our statute allows 
wills to be made conveying property to parties in being 
when the will is made, or to their immediate issue, 
born orunborn. Hence to make them obnoxious to 
the statute, they must go one step further. The will 
must leave it possible for the issue of unborn issue to 
take the estate. 

The cases cited from New York therefore are not 
authority in regard to our statute. 

We think the donation to the society is not obuox- 
ious to our statute of perpetuities. 

We advise the Superior Court that the reasons of ap- 
peal are insufficient. 


MANUFACTURING CORPORATION — LIABILITY 
OF TRUSTEE UNDER NEW YORK ACT. 


SUPREME COURT OF THE UNITED STATES, 
MARCH 2, 1885. 


CHASE v. CURTIS.* 
The twelfth section of the New York legislative act of 1848, 
chapter 40, controlling “ the formation of corporations for 


*8. C., 5Sup. Ct. Rep. 554. 








manufacturing, mining, mechanical, or chemical pur- 
poses,” is penal in its character, and must be construed 
most favorably for those sought to be charged under it, 
and with strictness against their alleged liability. Under 
such a rule of construction the language of the act is lim. 
ited by its own terms to a liability, on the part of the trus- 
tees, to debts of the corporation arising ex contractu. 


N error to the Circuit Court of the United States 

for the Southern District of New York. 

The statute ou which the action is founded is as fol- 
lows (Laws N. Y. 1875, ch. 510): 

“Section 1. The twelfth section of the ‘Act to au- 
thorize the formation of corporations for manufactur- 
ing, mining, mechanical, or chemical purposes,’ passed 
February 17, 1848, as said section was amended by 
chapter 657 of the Laws of 1871,is hereby further 
amended, so that section twelve shall read as fol- 
lows: 

“Section 12. Every such company shall, within 
twenty days from the first day of January, if a year 
from the time of the filing of the certificate of incor- 
poration shall then have expired, and if so longa time 
shall not have expired, then within twenty days from 
the first day of January in each year after the expira- 
tion of a year from the time of filing such certificate, 
make a report, which shall be published in some news- 
paper published in said town, city, or village; or if 
there be no newspaper published in said town, city, or 
village, then in some newspaper published nearest the 
place where the business of the company is carried on, 
which shall state the amount of capital, and of the 
proportion actually paid in, and the amount of its ex- 
isting debts; which report shall be signed by the presi- 
dent and a majority of the trustees, and shall be veri- 
fied by the oath of the president or secretary of said 
company, and filed in the office of the clerk of. the 
county where the business of the company shall be 
carried on; and if any of said companies shall fail so to 
do, all the trustees of the company shall be jointly 
and severally liable for all the debts of the company 
then existing, and for all that shall be contracted be- 
fore such report shall be made. But whenever under 
this section, a judgment shall be recovered against a 
trustee severally, all the trustees of the company shall 
contribute a ratable share of the amount paid by such 
trustee on such judgment, and such trustee shall have 
a right of action against his co-trustees, jointly or sev- 
erally, to recover from them their proportion of the 
amount so paid on such judgment; provided that noth- 
ing in this act contained shall affect any action now 
pending.” 

H.J. Scudder and G. A. 
ror. 


Black, for plaintiff in er- 


G. P. Lowrey, for defendants in error. 


MarTrHews, J. Itisthe well-settled rule of decis- 
ion, established by the Court of Appeals of New York 
in numerous cases, that this section of the statute, to 
enforce which the present action was brought, is penal 
in its character, and must be construed with strictness 
as against those sought to be subjected to its liabili- 
ties. Merchants’ Bank v. Bliss, 35 N. Y. 412; Wiles v. 
Suydam, 64 id. 173; Easterly v. Barber, 65 id. 252; Knox 
v. Baldwin, 80 id. 610; Veeder v. Baker, 83 id. 156; 
Pier v. George, 86 id. 613; Stokes v. Stickney, 96 id. 323. 
In the case last cited the action authorized by it was 
held to be ex delicto, and that it did not survive as 
against the personal representative of a trustee sought 
to be charged. 

In Bruce v. Platt, 80 N. Y. 379, it was said: “It is 
settled by repeated decisions applicable to this case, 
that the statute in question (Laws 1848, ch. 40, § 12) is 
penal, and not to be extended by construction; that 
in an action to enforce a liability thereby created, 
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nothing can be presumed against the defendants, but 
that every fact necessary to establish their liability 
must be affirmatively proved;”’ citing Garrison v. 
Howe, 17 N. Y. 458; Miller v. White, 50 id. 137; Whit- 
ney Arms Co. v. Barlow, 63 id. 62. The rule of con- 
struction in reference tothis and similar statutory 
provisions has been heretofore adopted and applied by 
this court. Steam-engine Co. v. Hubbard, 101 U. S. 188; 
Flash v. Conn, 109 id. 371. 

In the case last mentioned this court, following the 
Court of Appeals of New York in the case of Wiles v. 
Suydam, 64 N. Y. 173, showed the distinction between 
the liability of stockholders for the debts of the cor- 
poration, under a section of the same act, making 
them severally individually liable for the debts and 
contracts of the company to an amount equal to the 
amount of stock held by them respectively until the 
whole amount of the capital stock fixed and limited by 
the company has been paid in, and the liability im- 
posed upon the trustees by the section now under dis- 
cussion. It was held that the former was a liability 
ex contractu, enforceable beyond the jurisdiction of 
the State, and that the statute should be construed 
liberally in furtherance of the remedy; that the latter 
was for the enforcement of a penalty, and subject to 
all the rules applicable to actions upon statutes of 
that description. The distinction is illustrated and 
enforced in Hastings v. Drew, 76N. Y. 9, and Ste- 
phens v. Fox, 83 id. 313. 

The precise question involved here was decided by 
the Court of Appeals of New York in the case of Miller 
v. White, 50 N. Y. 137. In that case the complaint set 
forth the recovery of ajudgment against the company, 
but not the original cause of action against it, on 
which the judgment was founded. The defendant 
moved fora dismissal on this ground which was re- 
fused, and judgment was rendered in favor of the 
plaintiff on the production in evidence of the judg- 
ment roll. This was held to be erroneous on the 
ground that the judgment was not competent as evi- 
dence of any debt due fromthe corporation, and that 
no action could be maintained thereon against the 
trustees under this section of the act. Judge Peck- 
ham, delivering the unanimous opinion of the court, 
said: ‘It will be perceived that this is ahighly penal 
act, extremely rigorous in its provisions. It is abso- 
lute that the trustees shall be liable for all debts of the 
company, if the report be not made, no matter by 
whose default. If one of the trustees did all in his 
power to have it made, yet if the president, ora suffi- 
cient number of his co-trustees to constitute a major- 
ity, declined to sign it, or if the president and secre- 
tary declined to verify it by oath, the faithful trustee 
seems to be absolutely liable as well as those who re- 
fuse to do their duty.”’ It was accordingly held “ that 
as against these defendants, the judgment did not le- 
gally exist, as they were neither parties nor privies to 
it. * * * Itis nota judgment as to these defend- 
ants; no action could be maintained thereon against 
them. * * * Noris the judgment prima facie evi- 
dence of the debt as against these defendants.” 

This doctrine was repeated and reaffirmed by the 
same court in Whitney Arms Co. v. Barlow, 63 N. Y. 
62-72. Inthat case the court said: ‘The debt must 
be proved by evidence competent against the defend- 
ants. The facts upon which the debt is founded must 
be proved. The naked admissions of the corporation, 
or judgment against the corporation, are not evidence 
against the trustees. They are res inter alios acta ; but 
when facts are proved which would establish the ex- 
istence of a debt against the corporation, the liability 
of the trustees for the debt follows upon the proof of 
the other facts upon which the liability is made by 
statute to depend.” 

The case of Miller v. White, wbi supra, has never 





been overruled nor questioned by the New York 
Court of Appeals. On the contrary, it has been re- 
peatedly and expressly cited and approved, and either 
followed or distinguished from the case under decis- 
ion in the following cases: Rorke v. Thomas, 56 N. Y. 
559-565; Hastings v. Drew, 76 id. 9-15; Stephens v. Fow, 
83 id. 313-317; Knox vy. Baldwin, 80 id. 610-613; Bruce 
v. Platt, id. 379-381. 

It is attempted however in argument to distinguish 
the present case from that of Miller v. White, wbi 
supra, upon the facts, so as to except this from the 
rule of that decision. In the case of Miller v. White, 
ubi supra, the judgment sued on was not recovered 
until after the alleged default on the part of the de- 
fendants, as trustees, in filing their report; whereas in 
the present case the default is alleged to have occurred 
after the recovery of the judgment sued on. But in 
Miller v. White, the plaintiffs did aver defaults occur- 
ring after the rendition of the judgment, although 
none were proved, exccpt one occurring before it was 
recovered; and the court said (50 N. Y. 140): ‘The 
right of action in this case arose, if ever, at the expira- 
tion of the twenty days from the first day of January, 
1865. Atthat time the judgment had no existence. 
It was not recovered until June, 1866." But this lan- 
guage plainly shows that the very point of the decision 
was that no right of action could arise upon the judg- 
ment itself, but upon the debt alone, on which the 
judgment was founded; and as to this it is, as we have 
already seen from other parts of the opinion, expressly 
declared that the judgment was, as against the trus- 
tees, evidence neither conclusive nor prima facie of 
the existence of a debt due from the corporation, for 
the payment of which they could be charged. 

Upon this point, it is further said in argument that 
it is reduced to a question of evidence, and that the 
rules of evidence enforced in the courts of a State do 
not necessarily govern courts of the United States, 
although sitting in the same State. However this 
may be in other cases, or where the laws of the United 
States prescribe rules of evidence for their own tribu- 
nals, it is not true that the courts of the United States, 
ina special statutory proceeding, would give to a 
judgment of a State court any other or greater effect, 
either as matter of evidence or as ground of action, 
than must be lawfully given to it in the courts of 
the State, whose laws are invoked to enforce it. 

It is however further urged upon us in argument 
that in cases like the present, which is shown by the 
record and admitted to be founded on an action on 
the case for a tort, the judgment against the corpora- 
tion must be evidence of the debt ex necessilate. On 
this head the language of counsel in their priuted ar- 
gumeut is as follows: 

“The action was for trespasson the case fora tort 
(entering upon and taking oils from the lands of the 
plaintiff), which was unliquidated except by the ver- 
dict, which possibly contained an allowance in the na- 
ture of punitive damages. It was impossible of exact 
computation, containing allowances for costs provable 
inno other way. It would be absurd, unreasonable, 
and productive of uncertainty and confusion, to re- 
quire the submission to another jury of the facts which 
led to this verdict, for if they found aless amount it 
is palpable that a part only of the debt of the company 
would be recovered against these defendants, who are 
liable for all the debts of the company. Ifthey gavea 
larger verdict, these defendants would be the first to 
complain. Under the statute they are severally as 
well as jointly liable. Each one could be sued apart 
from the others, and if one trustee is sued alone, all 
the trustees shall contribute a ratable share of the 
amount paid on such judgment. If in each suit against 
each trustee the whole evidence of the original claim 
had to be gone into and separate verdicts rendered, 
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which might be for very dissimilar amounts, the con- 
tribution would become a matter more involved than 
the original claim; as the theory on which the judg- 
ment is made conclusive is, that as the parties to it 
have had their day in court and have exhausted their 
proofs, they are thereby estopped from denying its val- 
idity.” 

But if this proves any thing it proves too much, and 
instead of showing the thing to be proved, that the 
judgment is conclusive evidence of a debt, it estab- 
lishes on the contrary, that a liability on the part of 
the corporation for a tort, though afterward reduced 
to judgment against it, is nota debt of the corpora- 
tion, even when in judgment, within the meaning of 
the statute imposing upon the trustees the penalty 
sought to be enforced in this action for not making 
and publishing an annual report showing, among other 
things the amount of its existing debts. For keeping 
in view the statement now urged by counsel of the im- 
possibility in advance of liquidation by the verdict of 
a jury of even approximately, much less accurately, 
stating the amount of such liability, can it be sup- 
posed that the duty to do so is devolved upon thejtrus- 
tees, within either the letter or spirit of this statute, 
under penalty of becoming personally liable to pay 
whatever judgment may be thereafter rendered on ac- 
count thereof against the corporation? Surely not. 
Such claims are not within the contemplation of the 
act. The mischief to be prevented by its requirements 
has no relation to liabilities of that description. The 
creditors to be protected are those only who become 
such by voluntary transactions, in reference to which 
for their benefit the information becomes important as 
to the debts of the company. 

The precise point does not appearto have arisen 
under this act, so as to have become the subject of a 
decision by the New York Court of Appeals. But it 
seems to be virtually decided in Heacock v. Sherman, 
14 Wend. 59. That was an action on the case for the 
recovery of damages against the stockholders of a cor- 
poration, occasioned by not keeping in repaira bridge, 
the liability arising, as it was alleged, upon the eighth 
section of the act incorporating the Buffalo Hydrau- 
lic Association (St. N. Y. 1827, p. 45), which was as fol- 
lows: 

“That the stockholders of the said corporation shall 
be holden jointly and severally to the nominal amount 
of their stock for the payment of all debts contracted 
by the said corporation or by their agents; and any 
person or persons having any demand against the said 
corporation may sue any stockholder or stockholders 
in any court having cognizance thereof, aud recover 
the same, with costs, provided that no stockholder 
shall be obliged to pay morein the whole than the 
amount of the stock he may hold in the said company 
at the time the debt accrued.”’ Mr. Justice Nelson, 
delivering the opinion of the court, said: “The term 
‘demand’ is undoubtedly broad enough, if it stood 
alone, to embrace the claim of the plaintiff. * * * 
We must however look at the whole section, and the 
connection in which it stands, in order to fix its mean- 
ingin this case. The stockholders in the first place 
are made jointly and severally holden for the pay- 
ment of all debts contracted by the corporation or by 
their agents. The liability is here declared; it is new 
and unknown to the common law, and is in terms 
limited to demands ex contractu. The residue of the 
section was not intended to extend the liability thus 
declared, but is in furtherance of the remedy. * * * But 
the proviso to the section is conclusive upon the point. 
Any person having a demand against the corporation 
is authorized to sue any stockholder in any court, etc., 
* provided that no stockholder shall be obliged to pay 
more in the whole than the amount of the stock he 





may hold in said company at the time the debt ac- 
crued;’ thereby clearly qualifying the enlarged mean- 
ing of the word ‘demand,’ and showing satisfactorily 
that it was used by the Legislature to denote a de- 
mand arising upon contract. Damage arising upon 
tort is not a debt accrued within any reasonable con 
struction of that term. It is apparent as well from a 
view of the whole section as from an analysis of its 
parts, that the intent of the framers of it was only to 
make the stockholders individually responsible for the 
debts of the company.” 

This reasoning and conclusion, as applied to the pres- 
ent case, is not weakened, but rather strengthened by 
the language cited and relied on by counsel in support 
of his proposition, from the opinion of Mr. Justice 
Story in Carver v. Braintree Manfg. Co., 2 Story, 448, 
construing a Massachusetts statute, enacting that 
“every person who shall become a member of any 
manufacturing corporation shall be liable in his in- 
dividual capacity for all debts contracted during the 
time of his continuing a member of such corporation.” 
He there admits that debts, in the strict sense of the 
term, include only contracts of the party for the pay- 
ment of money and nothing else; but feeling required 
to construe the statute broadly, as a remedial statute, 
he gave to the word “ debts’’ a meaning, not unusual, 
as equivalent to “dues;” and to the word ‘con- 
tracted,” a meaning which though more remote, he 
said, was still legitimate, as equivalent to “ incurred ;” 
so that the phrase, ‘‘ debts contracted,’’ in that sense, 
would be equivalent to ‘‘dues owing”’ ‘‘or liabilities 
incurred; ’’ and would therefore cover unliquidated 
claims arising from torts. But as we have already 
seen, the statute involved in this discussion is not a 
remedial statute, to be broadly aud liberally construed, 
but is a penal statute, with provisions of a highly rig- 
orous nature, to be construed most favorably for those 
sought to be charged under it, and with strictness 
against their alleged liability. Under such a rule of 
construction its language is limited by its own terms, 
toa liability on the part of the trustee to debts of the 
corporation existing and arising ex contractu. , 

It is finally insisted that a judgment against the 
corporation, although founded upon atort, becomes 
ipso factoadebt by contract, being a contract of 
record, or a specialty in the nature ofacontract. But 
we have already seen that the settled course of de- 
cision in the New York Court of Appeals rejects the 
judgment against the corporation as either evidence 
or ground of liability against the trustees, and founds 
the latter upon the obligation of the corporation on 
which the judgment itself rests. And it was decided 
by this court in the case of Louisiana v. New Orleans, 
109 U. S. 285, that aliability for a tort, created by 
statute, although reduced to sudgment by a recovery 
forthe damages suffered, did not thereby become a 
debt by contract in the sense of the Constitution of 
the United States forbidding State legislation impair- 
ing its obligation, for the reason that ‘‘ the term ‘ con- 
tract’ is used in the Constitution in its ordinary sense 
as signifying the agreement of two or more minds, for 
considerations proceeding from one to the other, to 
door not to do certain acts. Mutual assent to its 
terms is of its very essence.” The same definition ap- 
plies in the present instance, and excludes the liability 
of the defendants, as trustees of the corporation, for 
its torts, although reduced to judgment. 

We find no error in the judgment of the Circuit 
Court, and it is accordingly affirmed. 


—\_e—_——_ 
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NEW YORK COURT OF APPEALS ABSTRACT. 


ATTORNEY AND CLIENT—WHEN RELATION DOES NOT 
EXIST—UNDUE INFLUENCE.—This action was brought 
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to recover damages on account of fraud arising out of 
various transactions in the exchanging or sale of farms 
between the defendant and Alfred and Andrew Stout, 
the latter being now dead. Alfred and Andrew were 
colored people, and owned a farm in the town of Hec 

tor, Schuyler county, together with personal property, 
and it is claimed that the defendant defrauded them 
out of this farm and,property. The principal acts con- 
stituting the transactions between the parties con- 
sisted of the sale of his farm in Hector to the defend- 
ant, by his obtaining from the Stouts a deed of the 
same; the sale to them by written contract of defend- 
ant’s farm; the surrender of this contract afterward, 
and the sale back to them in 1872 of the Hector farm 
by a written contract with defendant; the surrender 
of this contract; the alleged fraudulent settlement in 
the spring of 1873, aud the sale of the Stout farm at that 
time by defendant toathird person. The complaint 
alieges that all the dealings and transactions between 
the defendant and the Stouts, above referred to, were 
fraudulent and dishonest; that they were all part of a 
-scheme on his part to cheat and defraud Alfred and 
Andrew out of their property, and were all done by 
defendant for that purpose; that by this means he did 
cheat and defraud them out of all their property; that 
Alfred and Andrew signed papers for defendant with- 
out reading them, and that they signed some paper re- 
lating to the personal property on said farm, which pa- 
per was fraudulently obtained by defendant, and may 
have signed other papers to defendant, which, if so, 
were also procured for fraud; that the defendant 
could get them to sign any paper he wished to. The 
complaint contained allegations of other fraudulent 
acts, and claimed damages by reason of the fraudzand 
deceit practiced. The evidence taken together does 
not establish that the relationsbip of attorney and 
client existed between the parties. The fact that the 
defendant was an attorney, and that he was willing to 
do all the writing without compensation, is not enough 
to show the existence of sucha relationship. The pa- 
pers which were drawn were in proper form, and no 
legal advice was required in regard to the same. No 
advice was offered or obtained, and the defendant 
never received a retainer or agreed to act as attorney 
for the Stouts. It nowhere appears that he assumed 
the obligations of a professional man in these transac- 
tions, or that the Stouts regarded him as acting in that 
capacity. He was merely engaged as an individual in 
making a bargain for the sale or exchange of real es- 
tate, and evidently drew up the papers gratuitously 
without assuming to act as attorney for the Stouts. 
The defendant as an individual had a perfect right to 
make a bargain with the Stouts as he did, and draw 
up the papers without charge, and he did not thereby 
necessarily place himself in the position of the attor- 
ney or adviser of those with whom the bargain was 
entered into. If hein these transactions gained any 
advantage it did not arise from the relationship of at- 
torney and client, but from the fact that he was deal- 
ing with persons of less capacity than himself to make 
a bargain or transact business. He may have been 
chargeable with deceit and fraud, and therefore liable 
if they were proved against him, but under the cir- 
cumstances there seems to be no valid ground for the 
contention that he was liable for a vialation of his 
duty in a professional capacity. As the case stood there 
was not sufficient evidence to establish the fact that 
the relationship of attorney and client existed between 
the defendant and the Stouts, and that question was 
improperly submitted to the consideration of the jury. 
In view of the evidence a case involving the principle of 
undue influence does not arise, nor was it proper to 
present any such question to the consideration of the 
jury. Stout v. Smith. Opinion by Miller, J. 

[Decided Jan, 30, 1885.] 





JUDGMENT — SATISFACTION OF — FOLLOWING PRO- 
CEEDS OF PROPERTY SOLD.—Pending an action to set 
aside a sale made on credit by agents to a corporation 
of which they were the managing officers, the ageuts, 
as such officers, sold the property to a third party,and 
subsequently plaintiff obtained judgment setting aside 
the sale and directing the delivery of the property to 
it. Held, that after perfecting judgment therein, an 
assignor of the plaintiff was entitled to bring an action 
to recover the proceeds of the sale received by said 
agents from the corporation. The judgment entitled 
the plaintiffs’ assignors as owners to the immediate pos- 
session of the property then in question and required 
its delivery tothem. But the defendants now here 
had, by converting the property, put it out of their 
power to comply with the judgment, and that fact is 
in substance the defense set up. It should not pre- 
vail. It would require us to hold that an ineffectual 
judgment divested a successful plaintiff of his prop- 
erty, and gave the wrong-doers a new advantage. This 
is not the law. On thecontrary, the title is not dis- 
turbed until in some way he receives satisfaction for 
it. Osterhout v. Roberts, 8 Cow. 43; Ball v. Liney, 48 
N. Y. 6. Although they have disposed of the prop- 
erty the defendants still hold the proceeds of the sale, 
and the judgment appealed from required them to pay 
it over to the person appointed by its owner to receive 
it. Avila v. Lockwood. Opinion by Danforth, J. 


[Decided Jan. 20, 1885.] 


WILL—DEVISE VOID AS TRUST; VALID AS A POWER 
—POWER OF SALE—-DISCRETION—1 R. 8. 729, § 55 — RE- 
CEIVER CANNOT EXECUTE.—The will of P. by its terms 
gave all the estate to his executors, with power to re- 
ceive the rents and profits, and to sell and convey the 
same, in their discretion, upon trust, to divide the 
same or its proceeds, after payment of debts, among 
the testator’s four children. The executors were by 
judgment in this action brought by one of the benefi- 
ciaries removed, and a receiver appointed, with the 
powers of an administrator with the will annexed. 
On motion to compel the receiver to sell the real es- 
tate, held, that the trust attempted to be created was 
unauthorized, and so no trust estate was vested in the 
executors, but the title passed to the beneficiaries 
named as devisees in fee; that the devise, although 
void as a trust, was valid asa power, but that the re- 
ceiver had no authority to execute the power. The 
statute authorizes a trust to sell lands for the benefit 
of creditors, and also to sell, mortgage or lease lands 
for the benefit of legatees. 1R.S. 729, §55. But we 
are of opinion that it is essential to the constitution 
of avalid trust for either of these purposes that the 
power conferred upon the trustee to sell, mortgage or 
lease the trust estate must be absolute and imperative, 
without discretion, except as to the time and manner 
of performing the duty imposed, and that it is not 
sufficient to invest him with a merely discretionary 
power of sale, which he may not exercise at his option 
and which does not operate as a conversion. The sale 
or other disposition mentioned in the statute must be 
the direct and express purpose of the trust. Any 
other construction would open the door to an evasion 
of the manifest intention of the Legislature to pre- 
vent the separation of the legal title and beneficial in- 
terest in lands through the medium of a trust, except 
in the specific cases and for the precise purposes enu- 
merated in the statute. Inthe will in question not 
only is the power of sale conferred upon the executors 
discretionary, but it is apparent that it was incidental 
to the testator’s majn purpose in constituting the 
trust, viz., to provide for a division of his estate by his 
executors. Nor can the trust be sustained as a trust to 
receive the rents and profits of land under the third 
subdivision of section 55. There is no direction to 
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apply them to the use of any person or for any period. 
When received they are distributable, not as rents 
and profits, but because incorporated into the mass of 
the estate, to be divided by the executors. See Heer- 
mans v. Burt, 78 N. Y. 259. The only remaining ques- 
tion relates to the authority of the receiver to execute 
the power of sale vested in the executors. The power 
of sale was a power in trust, which although 
discretionary, could on the death or removal of the 
executors be executed under the discretion of the 
court by a trustee appointed for that purpose. 1 R.S. 
731, §§ 71, 102; Leggett v. Hunter, 19N. Y. 445, and 
cases cited; Roome v. Philips, 27 id. 357. But wé are 
of opinion that by the true construction of the judg- 
ment appointing the receiver, he was invested with no 
greater power than that of administrator with the will 
annexed. The point must now be deemed to be set- 
tled that a discretionary power of sale vested in exec- 
utors cannot be executed by an administrator with the 
will anuexed. He succeeds to the power of sale given 
to the executor, only when the direction to sell is im- 
perative. Mott v. Ackerman, 92 N. Y. 540, and cases 
cited. Cooke v. Platt. Opinion by Andrews, J. 
[Decided Jan. 20, 1885.] 


CREDITOR’S ACTION — WHAT PROPERTY MAY BE 
REACHED BY—TITLE IN THIRD PERSON—CONSIDERA- 
TION PAID BY DEBTOR—RESULTING TRUST.—A judg- 
meut creditor’s action, whether instituted under the 
provisions of the Revised Statutes (2 R. 8S. 173, §§ 38 et 
seq.) or the Code of Civil Proceedure (§§ 1871 et seq.) 
can reach only property belonging to, or things in ac- 
tion due to, the judgment debtor, or held in trust for 
him. Here the sole fact on which the plaintiff relies is 
the alleged payment of consideration by his debt or 
for property conveyed at his instance to the other de- 
fendant. But as between the two that circumstance 
is immaterial. The property is as against him her 
own absolute property, whether he paid for it, or 
whether, as she asserts, the judgment was made from 
her own estate. The debtor never had the title, nor 
was itat any time subject to the plaintiff's judgment 
or execution. Nor would it be if the deeds under 
which she holds should be cancelled. The debtor had 
neither title nor any legal or equitable interest to 
which either could attach. This follows from the 
statute, which declares (1 R. 8S. 728, $51) that where a 
grant for a valuable consideration shall be made to one 
person, and the consideration therefor shall be paid 
by another, “no use or trust shall result in favor of 
the person by whom such payment shall be made, but 
the title shall vest in the person named as the alienee 
in such conveyance.”’ As his case is presented by the 
pleadings, the plaintiff therefore must fail. Gar- 
field v. Hatmaker, 15 N. Y. 475; McCartney v. Bost- 
wick, 32 id. 53; Everett v. Everett, 48 id. 218. The 
statute last cited however contains an exception, and 
provides (§ 52) that such conveyance shall be deemed 
fraudulent as against the creditors at the time of the 
person paying the consideration, and declares that 
“where a fraudulent intent is not disproved a trust 
shall result in favor of such creditors, to the extent 
that may be necessary to satisfy their just demands,” 
and the respondent seeks to maintain the judgmentin 
the case before us as one coming within this statute. 
It should, we think, be a sufficient answer that it was 
not put upon that ground by the complaint, nor at the 
trial. But waiving that, we-are not able to see how 
the claim can be supported. The doctrine to be ap- 
plied is well settled. To make out sucha trust the 
money must be paid at or before the execution of the 
conveyance, and not after. Jackson v. Moore, 6 Cow. 
706; Botsford v. Burr, 2 Johns.Ch. 405; Steere v. Steere, 
5id.1; Jackson v. Morse, 16 Johns. 197; Rogers v. Mur- 
ray, 3 Paige, 390, 391; Russell v. Allen, 10 id. 249. The 





whole foundation of a2 trust of this nature is the pay- 
ment of the money by the cestui que trust, the real, not 
the nominal purchaser, and so its conversion into land. 
The respondent cites Wood v. Robinson, 22 N. Y. 564; 
McCartney v. Bostwick, 32 id. 53, supra; Baker v. 
Bliss, 39 id. 70; Ocean Nat. Bank v. Olcott, 46id. 12. In 
each of these the entire consideration for the property 
sought to be reached was paid by the debtor at or be- 
fore the conveyance, and so they came directly within 
the statute (supra), and entitled the creditor to the 
benefit of the trust declared in his favor. On the 
other hand, the doctrine that the trust, in order to ex- 
ist, must have been coeval with the deeds, and that 
after one person has made a purchase with his own 
mouey or credit, no subsequent transaction, whether 
of payment or reimbursement, can produce such a 
trust in his favor, is well settled. Says Chancellor 
Kent in Botsford v. Burr, supra: ‘There never was 
an instance of such a trust so created, and there never 
ought to be, for it would destroy all the certainty and 
security of conveyances of realestate. * * * The 
trust results from the original transaction at the time 
it takes place, and at no other time; anditis founded 
on the actual payment of money, and on no other 
ground.” Andin Rogers v. Murray, supra, it is said 
to be ‘impossible to raise a resulting trust so as to di- 
vest the legal estate of the grantee by the subsequent 
application of the funds of a third person to the im- 
provement of the property, or to satisfy the unpaid 
purchase-money.”’ Niver v. Crane. Opinion by Dan- 
forth, J. 

[Decided Jan. 20, 1885.] 


EvIDENCE—DECLARATION OF GRANTOR AS AGAINST 
GRANTEE—ILLEGAL EVIDENCE NOT HARMLESS—DEED 
—RESERVATION CANNOT BE PROVED BY PAROL.—(1) 
Evidence of declarations made by a former owner be- 
fore he acquired title to the property as to what he in- 
tended or wanted to do when he should acquire it, and 
his motive in acquiring it, were, we think, inadmissi- 
ble as against his grantee. It is only when the party 
making the declarations has at the time of making 
them the title to the property, that such declarations 
bind his successor in interest. We are not referred 
to any authority holding that declarations made be- 
fore or after that time have that effect. An actual 
agreement between him and the party from whom he 
afterward obtained title might be effectual, but no 
such agreement was shown. A declaration to a stran- 
ger is mere hearsay. (2) The defendant was allowed 
to prove under objections that Phineas Hutchins was 
supposed to be worth $15,000, while he testified that 
he himself was not a man of property. The evidence 
as to the wealth of Phineas was clearly irrelevant and 
improper, and cannot be said to have been harmless. 
* Tllegal evidence that would have a tendency to ex- 
cite the passions, arouse the prejudices, awaken the 
sympathies, or warp or influcnce the judgment of the 
jurors in any degree, cannot be considered harmless” 
(Anderson v. R. Co., 54 N. Y. 334), and as remarked 
by Learned, J., in his dissenting opinion at General 
Term in the present case, ‘“‘nothing could be better 
fitted to divert the minds of the jury from the true 
issue than a pathetic contrast between the widow of a 
rich brother and the poor defendant.”’ (3) A reserva- 
tion by parol of a life estate of the grantor, in case of 
a deed in fee, cannot be sustained on any principle. 
The proposition was not that the deed was to secure a 
debt which the defendant should have all his life to 
pay, but that independently of the question of mort- 
gage the promise of a life estate was valid. This is at- 
tempted to be sustained by coupling it with the suppo- 
sition that in consideration of and relying upon such 
promise, the defendant kept possession and made val- 
uable improvements upon the land, and the case of 
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Freeman v. Freeman, 43 N. Y. 34, is cited as support- 
ing the charge. Assuming, without deciding, that 
that case is applicable, there is no evidence here that 
any such improvements were made, and it was errone- 
ous to submit that question to the jury. The defend- 
ant testified that after his purchase he made improve- 
ments to the amount of about $100, but these were 
made before the conveyance to Phineas. After that 
time, as he testified on his first examination, he made 
no improvements, but kept the fences up. Being re- 
called, he testified that after the conveyance to Phin- 
eas he put up a board fence and set out six pear trees 
and some raspberry bushes, and cleaned up a piece of 
the land and kept the buildings good, but to use his 
own expression, he had not done “ta terrible sight of 
it.” These are not such permanent improvements as 
would bring the case within Freeman v. Freeman if it 
were applicable. Hutchins v. Hutchins. Opinion by 
Rapallo, J. 

(Decided Jan. 20, 1885.] 


——¢— 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 

TRESPASS—AB INITIO—FAILURE TO LEAVE ENOUGH 
HAY TO KEEP STOCK.—When an officer in the attach- 
ment and removal of hay does not leave the requisite 
amount to keep the stock which the defendant owns, 
exempt from attachment, at the time of the attach- 
ment, he thereby becomes a trespasser as to so much 
as is taken beyond what is authorized by law, but 
not ab initio as to allthe hay taken. The authorities 
upon this point, both English and American, are that 
itis only for the excess that the officer would be liable. 
The distinction running through the more modern 
cases—not at variance with those of earlier date—is 
marked, that there may be an abuse of authority by 
an officer which will affect his acts, and render him 
liable as a trespasser, only in relation to a portion of 
the property, especially when the same is capable of 
division, and where; in reference to that property, the 
acts done in excess may be distinguished from those 
done in pursuance of authority. Wheeler v. Ray- 
mond, 130 Mass. 247; Cone v. Forest, 126 id. 101. 
Where the act done is wrongful, but is so merely as to 
apart of the goods, no wrong being done as to the 
residue, the wrong-doer is a trespasser as te that part 
of the goods only in respect of which the wrongful act 
wasdone. Asin the case of Dodd v. Monger, 6 Mod. 
ern, 215, where several barrels of beer were distrained 
for rent, and the distrainer drew beer out of one of 
them, Lord Holt held that it rendered him a trespasser 
ab initio only asto that single barrel. In Harvey v. 
Pocock, 11 M. & W. 744, it was decided that where a 
landlord distrained for rent, with other things, goods 
not distrainable, the distrainer was a trespasser 
only as to the goods which were not distraina- 
ble. Lord Abinger, C. B., alluding to Dod 
v. Monger, 6 Mod. 215, and to the early case of Six 
Carpenters, 8 Coke, 146, says: ‘‘ The case in 6 Modern 
is undoubtedly a very strong authority for the defend- 
ants. The Six Carpenters’ case leaves it an open ques- 
tion how far the party becomes a trespasser ab initio 
as to the whole distress by an excess as to part. It is 
very reasonable that he should not, but that his liabil- 
ity should be limited according to the doctrine laid 
down by Lord Holt.’’ The same views are held by the 
present chief justice of this court in Seekins v Good- 
ale, 61 Me. 404, wherein he says: ‘‘ We think a fair con- 
struction of the rule established in the Six Carperters’ 
case makes the defendantliable as a trespasser ab 





*Appearing in 76 Maine Reports. 





initio only for the sale of so much of the goods as were 
sold in excess, and not for those sold in pursuance of 
authority.”” The same doctrine is stated in 1 Smith 
Lead. Cas. *219, as follows: ‘‘ But if there be a seizure 
of several chattels, some of which are subsequently 
abused, and the rest not, the seizure is, or becomes, il- 
legal only as to the part which it was unlawful to seize 
or which was subsequently abused, and the seizure of 
the rest continues legal.” Wentwortn v. Sawyer. 
Opinion by Foster, J. 


WILL—DEVISE—LIFE-ESTATE.— A testator devised 
rea] estate to his widow to hold ‘during her life for 
her maintenance, but not to sell the same, the said 
real estate to go to John Mehan at her death, if any re- 
main.” Held (1), that the widow took a life estate by 
express words of limitation, without any power of dis- 
posalannexed. Leighton v. Leighton, 58 Me. 69, 70; 
Warren v. Webb, 68 id. 135, 186; Paine v. Barnes, 100 
Mass. 471; Taggart v. Murray, 53 N. Y. 236. (2) That 
the words ‘‘if any remains”’ are by implication in op- 
position to the Janguage of the testator, in the same 
clause by which the widow is expressly prohibited 
from making sale of the realestate, apparently incon- 
sistent with every other expression in the will, and 
therefore cannot be held to imply aright of disposal. 
It will be noticed that in many of the cases where such 
words as ‘‘if any remains,” “‘if any shall remain un- 
expended,’’ and other similar expressions, are held to 
imply the right of disposal, the testator had, either ex- 
pressly or impliedly, authorized the disposal of his 
estate by the use of other language, and with which 
these expressions were only in harmony in conveying 
the intent of the testator. Ramsdell v. Ramsdell, 21 
Me. 288; Harris v. Knapp, 21 Pick. 416; Leighton v. 
Leighton, 58 Me. 69; Scott v. Perkins, 28 id. 35; Bur- 
leigh v. Clough, 52 N. H. 267. And our court, in re- 
ferring to the case of Harris v. Knapp, supra, says: 
“The court gave great force and effect to the phrase, 
*‘ whatever shall remain at her death,’ deducing from 
it the conclusive implication that the devisee had the 
right to dispose of the property. The use of the word 
‘disposal’ in the will however undoubtedly contribu- 
ted to the conclusion arrived at by the court.’’” War- 
ren v. Webb, supra. From a careful examination of 
the provisions of this will we are satisfied that it was 
the intention of the testator that his widow should 
take a life estate, with no power of conveying the fee; 
that the words ‘‘if any remains,’’ taken in the connec- 
tion in which they are found, must yield to the more 
positive and unequivocal declaration of tbe testator, 
‘but not to sell the same,” and which is in harmuny 
with the other provisions of the will. Birmingham v. 
Leson. Opinion by Foster, J. 


JUDGE — DISQUALIFICATION — RELATIONSHIP. — A 
judge of probate appointed an administrator with the 
will annexed upon the estate of a testatrix, whose de- 
ceased husband was the judge’s uncle. Held, that the 
judge was legally competent to make the appointment, 
the relationship between him and the testatrix not 
rendering the appointment void. Atthe older com- 
mon law personal interest formed the only ground for 
challenging a judge. Bou. Law Dic. ‘ Incompe- 
tency.” It was not objectionable for a judge to sit in 
a cause to whicha relative was a party. The public 
sense has become finer in that respect than formerly. 
According to Chancellor Walworth’s statement, Chan- 
cellor Kent sat in a cause where his brother-in-law was 
personally interested, and in another case where his 
own brother was the complainant. In re Leefe, 2 
Barb. Ch. 39. He presided probably because there was 
no other court that had jurisdiction of the cases. The 
historical phase of judicial disqualification is learnedly 
presented by Folger, J., in the case of Inre David R. 
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Ryers, 72. N. Y.1; S. C.,28 Am. Rep. 88. The true 
test is whether the relative has an interest as a party 
to the cause or proceeding before the judge, or stands 
in the condition of a party. In Aldrich, appellant, 
infra, it is said: “* There is not the same reason that 
the remote or contingent interest of a relative or con- 
nection should exclude the judge from acting. It is 
only when the relative is a party or has a direct or ap- 
parent interest in the matter to be passed upon by the 
judge, that the condition arises that works a disqual- 
ification.”” As said by Rapallo, J., in the case of Jn 
re Dodge & Stev. Manuf. Co., 77 N. Y. 101; S. C., 33 
Am. Rep. 579: ‘Judgments and proceedings of courts 
against corporations would stand upon avery preca- 
rious foundation in these daysif they could be over- 
turned on discovery that some judge who took part in 
them was related by blood or marriage to some stock- 
holder of the corporation.”” 1t would be difficult for 
a judge to know when he could safely sit in cases 
where large corporations are parties. Even where the 
judge is disqualified to act from his own personal in- 
terest, it must be something more than a merely possi- 
ble and theoretical interest. It must be an actual in- 
terest, however small, direct or indirect. He can do 
merely formal acts when a relative is interested as a 
party. Cooley Con. Lim., § 413. The pecuniary in- 
terest of the judge’s relatives was not whether A. or B. 
be appointed, but merely what asuitable person should 
be. Chancellor Walworth decided that it was not in- 
competent for a vice-chancellor to appoint his son upon 
a committee of lunacy, it being merely a ministerial 
service to be performed under the direction of the 
court. Jn re Hopper, 5 Paige Ch. 489. See Nettleton 
v. Nettleton, 17 Conn. 542; Hall v. Thayer, 105 Mass. 
219; Matter of Aldrich, 110 id. 189, distinguished. 
Russell v. Belcher. Opinion by Peters, C. J. [See 33 
Am. Rep. 346; 29 Eng. Rep. 330; 91 N. Y. 284.—Ep.] 


JUDGMENT—NONSUIT NO BAR TO SECOND sUIT.—A 
judgment of nonsuit is not a bar to a subsequent ac- 
tion for the same cause. This view isin full accord 
with the cases adjudged by courts that proceed accord- 
ing to the course of the common law. Morgan v. Bliss, 
2 Mass.111. In Knox v.Waldoborough,5 Greenl.185, it 
appeared that the parties in a former suit for the 
same cause of action signed an agreed statement of 
facts, and stipulated that if the facts did not warrant 
the action the plaintiff should become nonsuit, and the 
court held that a judgment of nonsuit entered accord- 
ing to the stipulation was no bar to the action. In 
that case the judgment of nonsuit was held to be no 
bar, because the facts touching the rights of the parties 
had not been adjudged by any tribunal. The court in 
the original suit simply determined the law applicable 
to the facts agreed. So inthe action wherein a judg- 
ment of nonsuit was rendered is claimed to bar this 
suit, the undisputed facts were held insufficient in 
law to support the action, but were not adjudged, that 
is, decided in the defendant’s favor. So too a nonsuit 
upon an agreed statement of facts was held to be no 
bar to a subsequent suit. Homer v. Brown, 16 How. 
354. It has been said that a “ nonsuit is but like blow- 
ing out a candle, which a man at his own pleasure 
lights again.’’ March Arbitraments, 215; Clapp v. 
Thomas, 5 Allen, 158; Bridge v. Sumner, 1 Pick. 371; 
Manhattan Life Ins. Co. v. Broughton, 109 U. 8S. 121; 
Audubon, Ex. v. Excelsior Ins. Co., 27 N. Y. 216; 
Eaton v. George, 40 N. H. 258; Derby v. Jacques, 
1 Clifford, 425; Jay v. Carthage, 48 Me. 353. Pender- 
grass v. York Manufacturing Co. Opinion by Has- 
kell, J. 


LIcENSE—TO REMOVE TIMBER—ASSIGNMENT—CHAT- 
TEL MORTGAGE—FILING.—(1)A written permit to cut 
and remove timber from land running to two permit- 
tees may be wholly assigned by one of them, if he is 





authorized to act, and does act for both, although he 
sigus the assigument by his own individual name, and 
the assigument does not itself disclose that he is acting 
for or upon the authority of the other permittee. The 
authority of the one to act for both may be shown by 
oral evidence. The law in many cases admits evidence 
to show the real and actual capacity in which persons 
have set their names to written contracts. Had the 
words “for self and Colbath’’ been added to Foss’ 
name the assignment would have been complete. They 
may be supplied by oral proof. Higgins v. Senior, 8 
M. & W. 834; Huntington v. Knox, 7 Cush. 371. It is 
competent to show that contracting parties were 
agents of other persons, so as to give the benefit of the 
contract to or charge its liabilities upon the unnamed 
principal. An undisclosed principal may be shown to 
be the real party in a transaction in which the agent is 
the only ostensible person. 1 Whart. Con., § 202, and 
numerous cases in note. Lerned v, Johns, 9 Allen, 
419; Lamson v. Russell, 112 Mass. 387; Cushing v. Rice, 
46 Me. 303; Coleman vy. Bank, 53 N. Y. 393; Hutton y. 
Bulloch, L. R., 9 Q. B. 572. We think the present case 
falls within the circle of the doctrine marked out by 
the authorities. (2) An assignment in a mortgage 
form of a permit to cut and remove timber need not 
be recorded as achattel mortgage, so far as cuttings 
are concerned which are made after the assignment; 
aliter, as to cuttings made before the assignment. (3) 
The same rule applies where the permit extends to 
hemlock trees that have been already cut down and 
left, with the bark peeled therefrom promiscuously 
upon the land. (4) The statutory requirement that 
chatte] mortgages shall be recorded applies to equita- 
ble as well as to legal mortgages. Such was no doubt 
the idea of the court in Shaw v. Wilshire, 65 Me. 485. 
Barrows, J., there says: ‘“‘ We see no reason to dis- 
criminate between an equitable mortgage and one in 
which the condition is more fully expressed.”’ If 
equitable mortgages are not to have the privilege ofa 
registration, we do not see how such mortgages can 
be very available or even valid, unless a delivery is 
taken and kept. It may be said that a mortgage in 
the form of absolute sale gives no indication of the na- 
ture of the condition annexed. But many legal mort- 
gages do not upon their face fully disclose the facts. 
The very fact however that an instrument in the form 
of absolute sale is recorded, isa notice that some con- 
dition is annexed. What the condition is may be as- 
certained under the statutory modes provided for the 
purpose. A sale and a separate written defeasance given 
back constitute even a legal mortgage. But in such 
case the vendee has no means of requiring the separate 
defeasance to be recorded. We make no distinction 
of the kind, set up by the plaintiff, in the matter of 
the registration of deeds of real estate when regarded 
as equitable mortgages. Putnam v. White. Opinion 
by Peters, C. J 


a 


ILLINOIS SUPREME COURT ABSTRACT.* 

TENDER—MUST BE KEPT GOOD.—(1) A tender of the 
amount due from the purchaser of land to his vendor, 
who is notina position to make aclear title, accord- 
ing to his bond, by reason of an incumbrance placed 
by him on the premises sold, to be availing to stop the 
accruing of interest after such tender, must be kept 
good. To have that effect the tender must ke kept in 
money, at all times ready to be paid, and subject to 
the order of the creditor at any time when he shall 
comply with his contract so as to be authorized to re- 
ceive it. (2) The money tendered must at all times be 
kept in readiness for the creditor, and not be used by 





*To appear in 109 Illinois Reports. 
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the debtor, and when pleaded at law it must be 
brought into court for the creditor. It may be the 
precise pieces of money need not be kept separate, but 
the amount must be kept at all times subject to be re- 
ceived by the creditor when he calls for it. Thayer 
v. Meeker, 86 Ill. 470; Crain v. McGoon, id. 431; Stow 
yv. Russell, 36 id. 18; Knox y. Light, 12 id. 86. These 
cases distinctly announce the rule that the money ten- 
dered must at all times be kept in readiness for the 
creditor, and not used by the debtor,and when pleaded 
at law, it must be brought into court forthe creditor. 
It isin this way only that the debtor can escape the 
payment of interest and costs. We have only to turn 
to any book of precedents to find that a plea of tender 
must aver a readiness, at all times after it is made, to 
pay the money, and he must bringin into court. If 
he uses the money, of course he is not at all times 
ready to pay it. In the case of Gyles v. Hall, 2 P. 
Wms. 378, where a tender was relied on to stop inter- 
est, it was said by the lord chancellor: ‘But in this 
case it ought to appear that the mortgagor, from that 
time, always kept the money ready, whereas the con- 
trary thereof being proved, the mortgagor was not 
ready to pay it, therefore the interest must run on.” 
This is the rule both at law and in equity, and it is 
supported by the principles of justice. Mathison v. 
Wilson, 87 Ill. 51; Carr v. Miner, 92 id. 604; Ventres v. 
Cobb, 105 id. 33. Aulger v. Clay. Opinion by 
Walker, J. 


WITNESS — REPUTATION — PRACTICEON IMPEACH- 
ING — ATTORNEY AND CLIENT — DEALINGS BE- 
TWEEN.—The proper mode of inquiring into the gen- 
eral reputation of a person who has given testimony in 
a cause, for truthfulness, is to ask the impeaching wit- 
ness whether he knows such person’s general reputa- 
tion among his neighbors for truth and veracity, and 
what that reputation is. In the English courts the 
course is further to inquire whether from such knowl- 
edge the impeaching witness would believe that per- 
son under oath. 1 Greenl. Ev., § 461. While this court 
has adopted the English rule as correct, it has never 
held,and such is not the law, that it is compulsory that 
the opinion of the witness shall be asked or stated. 
Frye v. Bank of Illinois, 11 Tl. 367; Eason v. Chap- 
man, 21id. 34; Massey v. Bank, 104 id. 327; see also 
People v. Tyler, 35 Cal. 553. (2) The general practice 
in the Circuit Courts of this State has been, to leave it 
optional with the party calling the impeaching wit- 
ness, to ask the opinion of the witness, or not as he 
may think proper; and this practice is correct, and in 
harmony with the current of authority upon the ques- 
tion. Dealings between attorney and client will be 
scrutinized closely, in order to guard against wrong 
being committed, owing to the confidential relations 
existing between them, and the supposed personal in- 
fluence of an attorney over his client; but there is no 
rule of law which absolutely prohibits a sale merely 
on account of the existence of the relation of attorney 
and client. Hess v. Voss, 52 Ill. 472. A sale of prop- 
erty froma client toan attorney will be sustained, 
where the transaction is open, honest and fair, and no 
undue influence is used. See Alwood v. Mansfield, 59 
Ill. 496. Laclede Bank v. Keeler. Opinion by 
Craig, J. 

NUISANCE—EVIDENCE—QUESTION OF DAMAGE.—On 
the trial of an action on the case, brought by the 
owner of a brewery, against the defendant, the owner 
ofastarch factory, located near the brewery, to re- 
cover damages for polluting the waters of a stream 
that ran through a part of the plaintiff's premises, by 
the flow of slops into the same, and for befouling the 
air with unhealthy and unsavory odors, arising from 
the using and operating the starch factory, the court 
allowed the plaintiff to be asked, when testifying as a 





witness, the difference in the sales of his beer before 
and after the construction of the starch factory. Held, 
that the question was properly allowed, the other 
proof showing that the flow of the slops from the 
sewer affected the atmosphere at the brewery, and the 
plaintiff's theory being that the atmosphere so pollu- 
ted affected the beer, and rendered it unsalable. Such 
theory was however not conclusive, but was open to 
proof that other causes, and what affected the sales 
of the beer. Cunningham v. Stein. Opinion by Schol- 
field, J. 


ARBITRATION AND AWARD — WHAT AWARD MUST 
sHow.—Where several distinct matters, not consist- 
ing of mere money demands, are submitted to arbi- 
tration, the arbitrators must consider, and by their 
award finally settle and dispose of all such matters in 
difference, and this must appear from the award itself 
or it will be void. Tucker v. Page, 69 Ill. 179; Bun- 
tain v. Curtis, 27 id. 374. But when the controversy 
relates to cross money demands, whether in suitor 
not, or where in any case the circumstances are such 
that the arbitrators will be warranted in requiring the 
party, who upon the whole appears to bein default, 
to pay to the other a sum of money in gross, it is not 
necessary, nor is it the better practice for the award 
to show upon its face how the result was reached, 
or in other words, how each item of their respective 
demands was disposed of. In such case the awarding 
of a gross sum of money will be presumed to be a full 
adjustment of all matters of difference embraced in 
the submission. Weed v. Ellis, 3 Caines, 253; Baspole’s 
case, 8 Co. 97 b; Watmough v. Holgate, 2 Vent. 221; 
Patton v. Baird, 7 Ired. (N. C.) Eq. 255; Blossom v. 
Van Amringe, 63 N. C. 65. Stearnsv. Cope. Opinion 
by Mulkey, J. 


CONSTITUTIONAL LAW—POLICE POWER—REGULAT- 
ING AND RESTRAINING TRADE.—The State, through the 
General Assembly, has supreme legislative power, ex- 
cept so far as it islimited by its Constitution, or such 
as has been delegated to the general government, or 
its exercise has been limited by the Federal Constitu- 
tion. The police power ofthe State, when exercised 
by the Legislature in the passage of laws for the pro- 
tection of life, liberty, and property, or laws for the 
general welfare, has no limitations or restrictions, ex- 
cept such as are found in the Constitution. The fact 
that a law regulates trade or any business, or in some 
degree operates as a restraint on the same, does not 
render it obnoxious to any constitutional provision. 
The Legislature, for the safety, security, and welfare 
of society, may control the acts of the governed even 
as to the time and manner of performing labor, and 
in the manner in which persons shall use their prop- 
erty to prevent injury to others. Where a law is 
found on the statute books, the presumption is that it 
conforms to the Constitution. This presumption 
arises from the fact that each member of both houses 
who pass the law, and the chief executive who has ap- 
proved it, are under the same obligation to support the 
Constitution as are the courts. Having performed all 
acts necessary to the adoption of the law, we must 
presume they acted in view of the Constitution and 
all of its limitations. For these reasons the courts 
never interfere to declare a law unconstitutional in 
case of doubt. To authorize such action by the court, 
it must be clear the law violates some provision of the 
organic law. When therefore alaw is challenged as 
unconstitutional, we must be able to turn to the pro- 
vision of the instrument which prohibits the Legisla- 
ture from its enactment, and the repugnancy must 
clearly appear. These doctrines and constitutional 
principles are distinctly announced by this court in 
the cases of Field v. People, 2 Scam. 79; People v. Salo- 
mon, 51 Ill. 49; People vy. Marshall, 1Gilm. 672; Lane 
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v. Doe, 3 Scam. 238; Bruce v. Schuyler, 4 Gilm. 
221; Mason vy. Wait, 4 Scam. 127, and People v. Rey- 
nolds, § Gilm. 1, and coincide with the decisions of 
almost if not all courts. The act of June 18, 1883, re- 
quiring the operators of butter and cheese factories on 
the co-operative plan to give bonds, etc., is not in con- 
travention of section 6, article 2, of the Bill of Rights, 
which declares that ‘* the right of the people to be se- 
cure in their persons, houses, papers, and effects 
against unreasonable searches and seizures, shal] be 
inviolate.’’ Such act is but a proper exercise of the 
police power of the State for the protection of persons 
intrusting their property to the manufacturer from 
fraud and wrong. A number of cases arising under 
city ordinances have been referred to by counsel as 
conclusive that this law is unconstitutional. In none 
of the cases referred to had the General Assembly, in 
express terms, granted to the municipality the powers 
that were exercised. Such was the case in City of 
Clinton v. Phillips, 58 Ill. 102. There the city author- 
ized the sale of the liquor, but made it penal to fail to 
make a statement, at designated times, of sales, their 
purposes, the time, and the persons to whom sold. 
The case of Toledo, Wabash & Western R. Co. vy. City 
of Jacksonville, 67 Ill. 39, was a city ordinance requir- 
ing the useless act of the railroad company keeping a 
flagman at a crossing where there was no danger to 
persons. They are unlike this case. In none of the 
cases referred to was the law intended to protect the 
public from wrong and fraud, but the charters of 
those cities only conferred the power to adopt reason- 
able ordinances, and it was held they were not such, 
and were held inoperative for that reason. Nor had 
the Legislature required that such ordinances should 
be adopted. The corporate bodies in those cases were 
only empowered to pass reasonable ordinances, and 
they were in those cases held to be unreasonable, and 
therefore void. Hawthorn v. People. Opinion by 
Walker, J. 


CONTRACT-—MENTAL CAPACITY—BURDEN OF PROOF 
—EVIDENCE OF IMPROPER RELATIONS — NUMBER OF 
WiTNESSES.—(1) Although the mind of an individual 
may be, to some extent, impaired by age or disease, 
still if he be capable of transacting his ordinary busi- 
ness, if he understand the nature of the business in 
which he is engaged, and the effect of what he is do- 
ing, and can exercise his will with reference thereto, 
his acts will be valid. Meeker v. Meeker, 75 Ill. 266; 
Trish v. Newell, 62 id. 196; Pickerell v. Morss, 97 id. 
220; Lindsey v. Lindsey, 50 id. 79. (2) On bill to set 
aside a conveyance of real estate made by his ward, 
on the ground of insanity of the grantor and undue 
influence of the grantee sver him, the burden is upon 
the complainant to prove one or both of these allega- 
tions of his bill by a preponderance of evidence. Lilly 
v. Waggoner, 27 Ll. 395; Willemin v. Dunn, 93 id. 511. 
(3) The fact that a man is not the husband of a woman 
with whom he is on intimate terms and transacts busi- 
ness, but by some were supposed to be man and wife, 
is not sufficient evidence of illicit or adulterous inter- 
course between them, or of improper relations. (4) 
Mere numbers of witnesses alone, testifying to a state 
of facts, or as tothe mental capacity of another to 
make a rational contract, will not control, where the 
less number are more intelligent, more reliable, or in 
any material respect superior as witnesses to the 
others. Englishy. Porter. Opinion by Scholfield, J. 


ADVANCEMENT—PRESUMPTIONS AS TO.—The general 
rule is, that a purchase of land by a parent in the name 
of a child, or of a husband in the name of the wife, is 
presumed to be an advancement and not a trust. 
Perry on Trusts, § 147, says: ‘‘ Whether a purchase in 
the name of a wife or child is an advancement or not 
isa question of pure intention, though presumed in 








the first instance to be a provision and settlement; 
therefore any antecedent or contemporaneous acts or 
facts may be received, either to rebut or support the 
presumption; aud any acts or facts so immediately 
after the purchase as to be fairly considered a part of 
the transaction may be received for the same pur- 
pose.”’ In Taylor v. Taylor, 4 Gilm. 303, where a par- 
ent purchased lands in the names of his two sons, and 
the question arose whether the purchase was an ad- 
vancement, or whether they held in trust, it was held 
that ‘‘the presumption of law is, where a father pur- 
chases land in the name of his children, unaccompan- 
ied by any extraordinary circumstances, that it was 
intended as an advancement; but the presumption 
may be rebutted by circumstances.’’ In Cartwright 
v. Wise, 14IIl. 417, where a parent with his own money 
entered a tract of land in the name of his son, who 
was an idiot, this court took stronger grounds in sus- 
taining the conveyance as an advancement than was 
done in the case last cited. In deciding the case it 
was said: ‘‘The question arises whether a father who 
purchases land with his own money, and takes the 
title to his idiot son, can file a bill for aresulting trust, 
and claim that he did not intend it for the benefit of 
his son, but for his ownuse. Weare prepared to say 
that such a bill cannot be sustained. It must be held 
to bean advancement in favor of the child. The pol- 
icy of the law requires that such an advancement thus 
made to such a party should be held to be irrevocable 
by the father.”” Maxwell v. Maxwell. Opinion by 
Craig, J. 


RAILROAD—FENCING TRACKS—KILLING STOCK.—A 
statute of the State of Indiana gave the owner of stock 
killed on a railway a right of action against the com- 
pany, without regard to the question whether such 
injury was the result of willful misconduct or negli- 
gence, or the result of unavoidable accident. It was 
however provided the act should not apply to any 
railroad securely fenced in, and such fence properly 
maintained by such company. Although this statute 
is general, and contains no exception, it was held in 
L. and Ind. R. Co. v. Shriner, 6 Ind. 141, the Legisla- 
ture did not intend to authorize railroad companies to 
inclose streets in a town against the use of the public, 
and that a literal construction of the statute would 
lead to an absurdity. In that case the animal was 
killed within the corporate limits of the town of La- 
fayette, at a place where the railroad track crossed one 
of the streets of the town, and it was ruled it would 
not have been lawful to erect a fence at that point, 
and that the want of such fence was not the cause of 
such accident. In the case of Ind. and Cin. R. Co. v. 
Kinney, 8 Ind. 402, it was held under the same statute 
cited in L. and Ind. R. Co. v. Shriner, a railroad com- 
pany would not be liable for stock killed or injured at 
a place on their road where a fence ought not tobe 
erected, unless the injury was negligently or willfully 
done, and that an open space in front of a mill stand- 
ing within fifty feet of the track is such aplace. In 
the case of Ind. and Cin. R. Co. v. Parker,29 Ind. 471, it 
was held,as in the other cases cited,the statute did not 
apply to injuries done at a point where it would be il- 
legal orimproper for the railroad company to main- 
tain fences, such as road and street crossings, but that 
it was not every place within the corporate limits ofa 
town or city that is within the exception. The excep- 
tion allowed would be asto places where it would be 
improper to fence the track, whether within or with- 
out the corporate limits of cities or villages. In con- 
struing their own statute on the same subject, and 
which is not unlike the Indiana statute, in F. and P. 
M.R. Co. v. Lull, 28 Mich. 510, the court thought the 
rule established by the case last cited was a satisfac- 
tory one, that it expressed the limits of the exceptions 
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arising under the statute accurately, and a track 
within the corporate limits of a city or town, ata 
point where no reason arising from public necessity 
existed for keeping it open, was as much within the 
statute asatrack elsewhere. It seems the courts of 
Missouri and Iowa have followed closely the rule es- 
tablished by the cases ut supra, in construing similar 
statutes on the same subject. Lloyd v. Pacific R. Co., 
49 Mo. 199; Davis v. B. and M. R. Co., 26 Iowa, 549; 
Cleaveland v.C. and N. W. R. Co., 35 id. 220. 1tis 
seen it is held by these courts, that notwithstanding 
the statute makes railroad corporations liable for in- 
juries done to stock unless their tracks are inclosed 
with suitable fences, yet they are not bound to fence 
their tracks at places where it would be improper to 
do so on account of the great public inconvenience it 
would occasion, and hence are not liable because of 
the omission, unless guilty of negligence or willful 
misconduct in regard to the accident that caused the 
injury. The reason for the rule adopted in such cases 
is well stated in People v. Davenport, 91 N. Y. 574, 
where it issaid, a “principle of construction of uni- 
versal authority is that which requires the court to 
limit and restrict the operation of a statute, when its 
language, if applied in its literal sense, would lead to 
an absurdity or manifest injustice.’’ The same rule 
of coustruction had been previously adopted by this 
court in Perry County v. Jefferson County, 94 Ill. 218. 
On the other hand the law is equally well settled that 
where no reason arising from public necessity exists 
for keeping it open at any given point, whether within 
or without the corporate limits of acity or village, all 
railroad corporations must conform to the statute, 
and fence their tracks, or answer for damages that 
may result from the omission of that duty. C.,M & 
St. P. R. Co. vy. Dumser. Opinion by Scott, J. 


IOWA SUPREME COURT ABSTRACT. 


SALE—WARRANTY OF QUALITY — SEVERABLE CON- 
TRACT—RIGHT TO RESCIND.—D. offered to sell W. & 
Co. 10 car-loads of barley like a sample sent him, for 
70 cents per bushel. W. telegraphed and wrote D. 
that they would take 10 car-loads like the sample 
named, and D. answered that he would ‘‘turn out the 
10 cars as fast as possible.’”?- One car-load was deliv- 
ered, and D. drew for the price thereof; but as it did 
not come up to the sample in quality, W. & Co. 
refused to pay the draft, but retained the barley, and 
informed D. that they had given him credit for the 
value of the barley, which was five cents less than the 
agreed price, and would retain the amount until the 
other nine car-loads were delivered; but that D. might 
draw on them against future shipments. D. insisted 
upon payment forthe load delivered, and refused to 
send more barley until payment was made, but offered 
to deliver the balance if payment was made. No 
more barley was delivered, and D. sued for the price 
of the one car-load. Held, (1) that there was an ex- 
press warranty that the barley to be delivered should 
be equal to the sample, for the breach of which W. & 
Co. were entitled to damages; and (2) that the con- 
tract was severable, and the failure to pay for the car- 
load delivered was not arescission thereof, and did 
not entitle D. to rescind it, and that W. & Co. were 
entitled to damages for D.’s failure to deliver the re- 
maining car-loads. Defendants having been induced 
to enter into the contract, and the delivery of the car- 
load in question having been made, plaintiffs must be 
held to have warranted that the grain corresponded 
in quality with the sample. If there had been no war- 
ranty of the property, defendants, if they elected to 
keep it, would have been bound to pay the contract 
price. Thisis the well-settled rule in such cases. See 








Reed v. Randall, 29 N. Y. 358; Gaylord v. Allen, 53 id. 
515; Dounce v. Dow, 64 id. 411; Gilson v. Bingham, 
43 Vt. 410; Allison v. Vaughn, 40 fowa. 421. But it is 
equally well settled in this State that where there has 
been a warranty of the quality of the goods, and a 
failure of such warranty, the vendee may retain the 
property and sue on the warranty. Aultman v. 
Theirer, 34 Iowa, 272; Rogers v. Hanson, 35 id. 283; 
McCormick y. Dunville, 36 id. 645; King v. Towsley, 
19 N. W. Rep. 859. The rule established by the de: 
cided weight of authority, both in England and this 
country, is that rescission of a divisible contract will 
not be allowed for a breach thereof, unless such breach 
goes to the whole of the consideration. Freeth v. 
Burr, L. R., 9 C. P. 208; Mersey Steel & Iron Works v. 
Naylor, L. R., 9 Q. B. Div. 648; Simpson v. Crippin, L. 
R., 8 Q. B. 14; Newton v. Winchester, 16 Gray, 208; 
Winchester v. Newton, 2 Allen, 492; Sawyer v. Rail- 
way Co., 22 Wis. 403; Burge v. Cedar Rapids & M. R. 
Co., 32 Iowa, 101; Hayden v. Reynolds, 54 id. 157; S. 
C.,6N. W. Rep. 180. See also the collection of au- 
thorities in the note to Norrington v. Wright, 21 Am. 
Law Reg. 395. Neyer v. Wheeler. Opinion by 
Reed, J. 

[Decided Dec. 11, 1884.] 


SLANDER— CHARGE OF CRIME — JUSTIFICATION — 
PROOF BEYOND A REASONABLE DOUBT.—In an action 
of slander for charging plaintiff with the commission 
of acrime, when the defendant justifies be need not 
establish beyond a reasonable doubt that the plaintiff 
committed the crime in manner and form as pleaded. 
The court instructed the jury that the defendant must 
established beyond a reasonable doubt that the plaint- 
iff did commit the crime of larceny in manner and 
form as the defendant had pleaded. This instruction 
isin accord with Bradley v. Kennedy, 2 G. Greene, 
231; Forshee v. Abrams, 2 Iowa, 571; Fountain v. 
West, 23 id. 9; Ellis v. Lindley, 38 id. 461. Logically 
these cases were much shaken by Welch v. Jugen- 
heimer, 56 Iowa, 11. It is logically impossible to say 
that one rule should obtain when an action is brought 
to recover damages caused by the commission of the 
crime of arson, and another in an action brought to 
recover damages for slander charging such crime, and 
when the defendant pleads justification. Ifan action 
had been brought to recover the value of the wood al- 
leged to have been stolen in this case, the plaintiffin 
the action would be entitled to recover if he estab- 
lished the fact that the wood had been stolen by a 
preponderance of the evidence. Logically the same 
rule must apply when the same party asserts and re- 
lies on the same facts in any other civil action where 
the right of recovery or defense is asserted. Bradley 
v. Kennedy, 2 G. Greene, 231; Forshee v. Abrams, 2 
Towa, 571; Fountain v. West, 23 id. 9; and Ellis v. 
Lindley, 38 id. 461, overruled. Riley v. Norton. Opin- 
ion by Seevers, J. [48 Am. Rep. 673; 7 Abb. N. C. 857. 
—Ep.] 

[Decided Dec. 9, 1884.] 


SALE—WARRANTY — ELECTION OF VENDEE TO RE- 
SCIND—DAMAGES.—The vendee of personal property 
which has been sold with warranty as to its quality, on 
the failure of the warranty has the election to rescind 
the contract by returning the property and recovering 
back the money received by the vendor, or to retain 
the property and sue for the damages sustained in con- 
sequence of the failure. Aultman v. Theirer, 34 Iowa, 
272; Rogers v. Hanson, 35 id. 283; McCormick v. Dun- 
ville, 36id. 645. Defendant elected to pursue the lat- 
ter course. He retained the property, and at the time 
of the trial had it in his possession. His answer then 
was in the nature of a counter-claim for the damages 
which he sustained in consequence of the failure of the 
warranty. Hisclaim, it istrue, was against the ven- 
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dor of the property, but he alleged that plaintiff took 
the notes subject to his counter-claim, and he sought 
to set off the amount of his damages against the notes 
in its hands. The burden was on him to establish the 
amount of damages which he sustained in consequence 
of the failure of the warranty, and this he has not 
done. The measure of his damages isthe difference 
between the value of the property as it actually was, 
and whatits value would have been had it been as 
warranted. Pitsinowsky v. Beardsley, 37 Iowa, 9; 
McCormick v. Vanatta, 43 id. 389. J. J. Case Thresh- 
ing Machine Co. v. Haven. Opinion by Reed, J. 
[Decided Dec. 10, 1884.] 


CONTRACT—PUBLIC POLICY — AGREEMENT NOT TO 
UPHOLD WILL.—An oral contract entered into by an 
heir and the father and grandfather of an infant lega- 
tee, providing that the heir shall pay the amount of 
the legacy if the others would not do any thing to up- 
hold the will, and so defeat provisions made for other 
legatees, is without consideration, contrary to public 
policy, and void. Gray v. McReynolds. Opinion by 
Rothrock, C. J. [See 30 Am. Rep. 383.] 

(Decided Dec. 13, 1884.] 


VENDOR AND VENDEE—LIEN OF VENDOR—PRIOR- 
ITY OF JUDGMENT. — Whether a judgment lien 
takes precedence of a vendor’s lien, where the 
judgment creditors have taken judgment in igno- 
rance of the vendor's lien, appears to be an open 
one in this State. It was held in Allen v. Loring, 
34 Iowa, 499, that the lien of an attachment takes pre- 
cedence of a vendor's lien, where the attaching credi- 
tor acquired his lien without notice of the vendor's 
lien; and Gilman v. Dingeman, 49 Iowa, 311, there is 
an intimation that the same rule would apply in favor 
of the holder of a judgment lien. In Porter v. City of 
Dubuque, 20 Iowa, 442, it wassaid: “The right toa 
lien in favor of a vendor, upon real estate sold to a 
vendee, is not based upon contract, nor is it properly 
an equitable mortgage; neither can it be regarded as 
a trust resulting to the vendor by reason of the ven- 
dee holding the estate with the purchase-money un- 
paid. Itis a simple equity raised and administered by 
courts of chancery.’”’ In Allen v. Loring the court, in 
speaking of the vendor’s lien, says: ‘It is never al- 
lowed to override or take priority of equities or rights 
of third persons which have attached in ignorance of 
such vendor’s lien.”” In3 Pom. Eq. Jur., § 1253, the 
author says: ‘“‘ Whether the grantor’s lien is or is not 
superior to that of subsequent judgments recovered 
against the grantee, is a question upon which the 
American decisions are in direct conflict. On princi- 
ple however, and especially when considered in con- 
nection with the universal system of registry, it seems 
to me clear that the subsequent judgment liens are 
entitled to precedence.” See also Johnson vy. Caw. 
thorn, 1 Dev. & B. 32; Roberts v. Rose, 2 Humph. 145; 
Gann v. Chester,5 Yerg. 205; Gilman v. Brown, 1 
Mason, 192. While we do not regard the question pre- 
sented as entirely free from doubt, we have to say 
that we think that the rule which subordinates a ven- 
dor’s lien to a judgment lien acquired without notice 
is the better rule. A person who has a claim upon two 
funds as security cannot be required to exhaust one in 
preference to the other, except where it can be done 
without injustice to him. Clarke v. Bancroft, 13 
Iowa, 320. Cutler v. Ammon. Opinion by Adama, J. 
[Decided Dec. 9, 1884.] 


— ~e———_ 


WISCONSIN SUPREME COURT ABSTRACT. 
MECHANICS’ LIEN—MUNICIPAL PROPERTY—WATER- 
WORKS—PRIORITY—SUBCONTRACTOR AND SURETY OF 








CONTRACTOR.—Section 3314, Rev. Stat. 1878, authoriz- 
ing amechanic’s lien, does not extend to a building or 
machinery placed in a building constituting a part of 
the water-works of a municipal corporation. The pub- 
lic inconvenience which would result from having 
such machinery removed is too obvious and grave to 
require any discussion. The comfort, health, safety 
and property of the citizens would be greatly endan- 
gered by allowing the facilities for procuring water to 
be suspended, even for a short period. In view of the 
serious consequences which would result by allowing 
the lien to attach to machinery thus used, and which 
more than countervail any private advantage, we are 
inclined to hold that the provision does not apply in 
the case before us. True the city has paid into the 
court the price of the boilers; but suppose it had not 
done so; if the lien is given they might be removed. 
Consequently on grounds of public necessity and con- 
venience, we must hold that the lien did not attach. 
The case stands upon the same ground as where mate- 
rial is furnished for a county court house, jail, public 
school building, or other public building, which are 
held to be exempt from the operation of mechanio’s 
*ien laws. See Phil. Mech. Lien, § 179, and cases cited 
in the notes; also Leonard v. City of Brooklyn, 71 N. 
Y. 498; 27 Am. Rep. 83; Board Com’rs v. Norrington, 
82 Ind. 190; Board Com’rs v. O’Conner, 86 id. 531. In 
Burnham vy. City of Fond du Lac, 15 Wis. 193; Buff- 
ham v. City of Racine, 26 Wis. 449; Merrell v. Camp- 
bell, 49 id. 535, it was held that a municipal corpora- 
tion was not subject to the ordinary process of gar- 
nishment. In 1873 the Legislature enacted chapter 150, 
which is very nearly the same as section 3328, Rev. St. 
This section gives the subcontractor who has done 
work or furnished material to any principal contractor 
for the construction and repair of any building or ma- 
chinery for any county, town, city, village or school- 
district an action therefor against such principal con- 
tractor, and such county, town, city, etc., jointly for 
the recovery thereof. ‘‘But no judgment shall be 
rendered against any defendant therein other than 
such principal contractor, for any amount greater than 
the amount due from it to such principal contractor 
at the time of the commencement of such action.” On 
rendition of judgment in such action against the 
principal contractor, the court may also render judg- 
ment against the county, town, city, etc.,for the amount 
due from it to the principal contractor, when the 
suit was commenced, or to a_ suflicient amount 
to pay the judgment recovered against the prin- 
cipal contractor, and payment thereof shall dis- 
charge its indebtedness to such principal contrac- 
tor for the amount paid. In Klaus v. City of Green 
Bay, 34 Wis. 629, theremedy thus given was consid- 
ered to be in the nature of a garnishment proceeding 
against the political corporation or municipality, 
where it could discharge its indebtedness to the prin- 
cipal contractor by paying the subcontractor the 
amount due him from such principal contractor. But 
the subcontractor is expressly limited in his recovery 
to the amount due from the municipal corporation to 
the principal contractor when the suit was com- 
menced. In this case the court finds that the city of 
Madison was not indebted to the Libbeys at the time 
of the commencement of this action. The correctness 
of this finding is not questioned; therefore there could 
not be any recovery against the city in this case. Ra- 
duenz v. School Dist., 42 Wis. 397. Wilkinson v. Hoff- 
man. Opinion by Cole, C.J. [See 87 Am. Rep. 189; 
33 id. 116.—Ep.] 

[Decided Dec. 16, 1884.] 


STATUTE OF FRAUDS—CONVEYANCE BY FATHER TO 
son.—Where a father executes a deed of conveyance 
of his real estate, and a bill of sale of his personal 
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property, to one of his sons, upon condition that the 
son should give him one-half of-the buildings and one- 
balf of the crops during the lives of himself and wife, 
and whoever should first die, one-third of the crops 
to the survivor, and pay to his other son and daughter 
certain sums of money after his decease, aud also to 
liquidate a mortgage on the land, such conveyance 
and transfer of his property is a trust for his use, and 
is void under the statute of frauds (Rev. St., § 2306) as 
against existing or subsequent creditors, and the fact 
that the son had previously made advances of consid- 
erable sums of money to the father, does not change 
the character of the conveyance or strengthen his title 
to the property as against such creditors. Disregard- 
ing mere form, and looking only to the substance of 
the transaction, as it is our plain duty to do, the con- 
veyance of his property by the intestate to the defend- 
ant created a trust in the property conveyed for the 
support and maintenance of the intestate and his wife 
during their lives, or during the life of either of them, 
aud for the payment of specified sums of money after 
their decease to their other children. True, the con- 
dition expressed in the conveyance is not, in form, for 
such maintenance, but that is its plain and obvious 
import. Had the defendant failed to furnish the in- 
testate and his wife the stipulated buildings, and to 
deliver to them the stipulated proportion of the crops 
raised on the farm, thus depriving them of the means 
of subsistence, a court of equity would promptly have 
rescinded the conveyance and restored the property to 
the intestate. Bogie v. Bogie, 41 Wis. 209; Bresna- 
ban v. Bresnahan, 46 id. 385; Bishop v. Aldrich, 48 id. 

21; Blake v. Blake, 56 id. 392; Delong v. Delong, id. 
514. Severin v. Rueckerick. Opinion by Lyon, J. 
[Decided Dec. 16, 1884.] 


MUNICIPAL CORPORATION—SURFACE WATER—DAM- 
NUM ABSQUE INJURIA.—Where the owner of land suf- 
fers injury from the flow of surface water caused by 
an improvement of the street, but the land is too re- 
mote to entitle the owner to compensation for land 
taken for public use, the injury is consequential only, 
and it has been too often decided by this court that 
such an injury is damnum absque injuria to be an open 
question, and such are the decisions elsewhere, where 
the common-law rule prevails. ‘‘According to that 
rule no natural easement or servitude exists in favor 
of the owner of the higher ground for the flow of mere 
surface water over the lower estate, but the owner of 
the latter may detain or divert the same without ren- 
dering himself liable in damage therefor.”’ ‘‘An owner 
has the right to obstruct and hinder the flow of mere 
surface water upon his land from the land of other 
proprietors, and he may eventurn the same back upon 
or on to the land of his neighbor, without incurring 
liability for injuries caused by such obstructions.” 
“Mere surface water, which is supplied by rains or melt- 
ing snow flowing in a hollow or ravine on the’ land is 
not a water-course.’’ O’Connor v. Fond du Lac, A. & P. 
Ry. Co., 52 Wis. 526. In that case the chief justice re- 
views the previous decisions of this court on that ques- 
tion, and no difference is made between the case of a 
railroad company grading its track and a municipal 
corporation grading its streets so faras mere surface 
water is concerned; and Hoyt v. City of Hudson, 27 
Wis. 656, which is directly in point, is cited, as well 
as Pettigrew v. Village of Evansville, 25 Wis. 223; 
Fryer v. Warne, 29 id. 511; and Eulrich v. Richter, 37 
id. 226. Whether this is mere surface water and not a 
water-course is a question of fact which the jury de- 
termined against the plaintiff, and there is nothing 
which would even imply that the flow of such surface 
water was so great or constant as to be so near a water- 
course as to be an exception to the rule, which some 
authorities seem to recognize. Municipal corporations 





have full power and discretion in grading or filling up 
their streets, and need make no provision for carrying 
off the surface water of adjoining lands, or against ite 
back-flow upon such lands (Lynch v. Mayor, etc., 76 
N. Y. 60), and when it has made such provision by a 
sewer ora drain it may discontinue or abandon the 
same if such owners are lett in no worse condition 
than they would have been if such sewer or drain had 
never been made. City of Atchison v. Challiss, Kan. 
603. The authorities cited by the learned counsel of 
the appellant are cases of nuisance and condemnation. 
This is neither. The injury is caused by the occa- 
sional rains and melting snows, which create tempo- 
rary surface water, and the plaintiff's land is in no 
sense taken for public use. This is the vitaland only 
question in this case, and as we have seen, the injury 
by the back flow of mere surface water, however 
caused, by the reasonable improvement or use of the 
land below by the owner thereof is without remedy. 
The principle is as well established by reason as by the 
decisions of this and other courts, and may not be 
yielded or compromised to meet seeming cases of hard- 
ship. Waters v. Village of Bay View. Opinion by 
Orton, J. 

[Decided Dec. 16, 1884.1] 


JUDGE HOLMES ON THE BENCH AND THE BAR. 
T is strange that although some of the jokes at the 
late dinner of the Boston bar were widely copied, 
the attention of few outside of Massachu- 
setts has been called to the speech shen made by 
Judge Oliver Wendell Holmes, Jr., which we publish 
for the benefit of our readers. It is refreshing in these 
days when the practice of the law is viewed by so 
many, not only of the laity, but even members of the 
bar, simply as a means of bread-winning, with no 
higher aims and ethics than those of the traders in 
stocks and land; and when we seem to have yielded 
without a struggle to the players that distinctive title 
of the profession of which our predecessors were so 
proud to read the words of one who, after reaching 
eminence in the theory, the history and the adminis- 
tration of justice between man and man, still regards 
his calling with the same passion that the painter feels 
for his urt. Even a layman should be pleased and in- 
terested by this outburst of Elizabethan English in our 
prosaic age over what too many, even of its students 
consider a dry and technical branch of learning. 

‘The court and the bar are tuo old acquaintances to 
speak much to each other of themselves or of their 
mutual relations. I hope I may say we are too old 
friends to need to do it. If you did not believe it al- 
ready, it would be useless for meto affirm that in the 
judges’ half of our common work the will at least is 
not wanting to do every duty of their noble office; that 
every interest, every faculty, every energy, almost 
every waking hour is filled with their work; that they 
give their lives to it, more than which they cannot do. 
But if not of the bench, shall I speak of the bar? Shall 
I ask what a court would be, unaided? The law is 
made by the bar, even more than by the bench; yet 
do I need to speak of the learning and varied gifts that 
have given the bar of this State a reputation through- 
out the whole domain of the common law? I think I 
need not—nor of its high and scrupulous honor. The 
world has its fling at lawyers sometimes, but its very 
denial is an admission. It feels what I believe to be 
the truth, that of all secular professions this has the 
highest standards. 

And what a profession it is1 No doubt every thing 
is interesting when it is understood and seen in its 
connection with the rest of things. Every calling is 
great when greatly pursued. But what other gives 
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such scope to realize the spontaneous energy of one’s 
soul? In what other does one plunge so deep in the 
stream of life—so share its passions, its battles, its de- 
spair, its triumphs—both as witness and actor? 

But that is not all. What a subject is this in which 
we are united! 
wherein as in a magic mirror we see reflected, not only 
our own lives, but the lives of all men that have been. 
When I think on this majestic theme my eyes dazzle. 
If we are to speak of the law as our mistress, we who 
are here know that she is a mistress only to be wooed 
with sustained and lonely passion—only to be won by 
straining all the faculties by which man is likest toa 
god. Those who, having begun the suit, turn away un- 
charmed, do so either because they have not been 
vouchsafed the sight of her divine figure, or because 
they have not the heart for so great a struggle. To the 
lover of the law, how small a thing seem the novelist’s 
tales of the loves and fates of Daphnis and Chloe. How 
pale a phantom even the Circe of poetry transforming 
mankind with intoxicating dreams of fiery aether and 
the foam of summer seas and glowing greensward, 
and the white arms of women! For him no less a his- 
tory will suffice than that of the moral life of his race. 
For him every text that he deciphers, every doubt that 
he resolves adds a new feature to the unfolding pano- 
rama of man’s destiny upon this earth. Nor will his 
task be done until, by the furthest stretch of human 
imagination, he has seen as with his eyes the birth and 
growth of society, and by the furthest stretch of rea- 
son he has understood the philosophy of its being. 
When I think thus of the law, I see a princess mightier 
than she who once wrought at Bayeux, eternally weav- 
ing into her web dim figures of the ever-lengthening 
past—figures too dim to be noticed by the idle, too 
symbolic to be interpreted except by her pupils, but to 
the discerning eye disclosing every painful step and 
every world-shaking contest by which mankind has 
worked and fought its way from savage isolation to 
organic social life. 

But we who are here know the law even better in 
another aspect. We see her daily, not as anthropolo- 
gists, not as students and philosophers, but as actors 
in a drama of which she is the providence and over- 
ruling power. When I think of the law as we know 
her in the court-house and the market, she seems to 
mea woman sitting by the wayside, beneath whose over- 
shadowing hood every man shall see the countenance 
of his deserts or needs. The timid and overborne gain 
heart from her protecting smile. Fair combatants, 
manfully standing to their rights, see her keeping the 
lists with the stern and discriminating eye of even jus- 
tice. The wretch who has defied her most sacred com- 
mands, and has thought to creep through ways where 
she was not, finds that his path ends with her, and be- 
holds beneath her hood the inexorable face of death. 

Gentlemen, I shall say no more. This is not the 
moment for disquisitions. But when, for the first 
time, I was called to speak on such an occasion as this 
the only thought that could come into my mind, the 
only feeling that could fill my heart, the only words 
that could spring to my lips, were a hymn to her in 
whose name we are met here to-night— to our mistress, 
the Law. 


_ 


NEW BOOKS AND NEW EDITIONS. 
EstEe’s PLEADINGS. 

Estee’s Pleadings, Practiceand Forms. Adapted to actions 
and special proceedings under Codes of Civil Procedure. 
By Morris M Estee. Third edition, revised, enlarged 
and rewritten by Carter P. Pomeroy. Three volumes. 
San Francisco: A. L. Bancroft & Co., 1885. 

This we believe is the most elaborate and complete 
work on this subject, and it is of good repute. Some 


This abstraction called the Law, - 





such work is indispensable to the practitioner undera 
Code, and we know of none better than this. It is 
conveniently arranged, and generally we find the forms 
very good. It is well printed, and is not padded. 


BisHopP’s DIRECTIONS AND FoRMS. 


Practical Directions and Forms for the grand jury room, 
trial court and court of appeal in criminal cases, with full 
citations from the reports and other books, and a general 
index to the author’s series of criminal law works. By 
Joel Prentiss Bishop. Boston: Little, Brown & Co., 
1885. 


Although Mr. Bishop has a mean opinion of law-jour- 
nal book notices, we shall not be deterred from giving 
an honest opinion about his books. This seems to us, 
frum a cursory examination, to be like all his other 
works, perfect in its way. Wecansay no more, and 
can honestly say no less. The general index to kis 
works on criminal law is extremely valuable. The 
book is beautifully printed. 


LAWSON’S PRESUMPTIVE EVIDENCE. 


The Law of Presumptive Evidence, including presumptions 
both of law and of fact, and the burden of proof, both in 
civil and criminal cases, reduced to rules. By John D. 
Lawson. San Francisco: A. L. Bancroft & Co., 1885. 


The readers of this journal will form a good opinion 
of this excellent treatise from the large portions of it 
originally published in these columns. It is written 
on the true plan of codification, and it is most admira- 
bly executed. It is hoped thatthe author will follow 
it up in the same way, and his later contributions to 
this journal give promise that he will. Mr. Lawson 
now stands at the head of the younger law writers,and 
this work will confirm his position. 


a 


NOTES. 

W E have always been aware that it is sinful to smile 

in church; our mothers have told us that; the 
punishment we always thought was being handed over 
to the tender mercies of that august official, the bea- 
dle. It seems however when we attain years of dis- 
cretion the punishment for smiling in church is a fine 
of 5s. A well-known merchant ventured the other day 
while in church to remark to afriend that * the chor- 
isters looked well in their night shirts,’ referring to 
their surplices. The remark caused asmile; the smile 
cost 5s., being held to be ‘“‘ brawling.’’ The smile was 
really uncalled for; there was nothing funny in the 
remark; but was not the punishment also uncalled 
for? Itis only fair to mention that the decision was 
upset on appeal; so that we may still look amiable 
when in church without being fined for smiling.—Gib- 
son’s Law Notes.——Some English magistrates decided 
that a “crawfish ”’ is not a fish, but the judges thought 
otherwise.——The following actually occurred in court 
a few days ago: After along wrangle between judge 
and counsel—Judge: ‘‘ Well, Mr. ——, if you do not 
know how to conduct yourself as a gentleman, I can’t 
teach you.” Counsel: “That is so, my lord.—Law 
Times. (This really occurred in the ark.—Ep.)——A 
Legal Subtlety.—At Hastings a respectably-dressed 
man, in a hopeless state of intoxication,-was found in 
a bath chair, drawn by achairman, and was taken into 
custody. Itappeared however that the accused was 
not removed from the bath chair until he got to the 
police station, and the bench holding that the prisoner 
had not been found drunk in the highway, dismissed 
the case. 
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CURRENT TOPICS. 


OMMON law is uncertain as to what consti- 
tutes larceny. The St. James Gazette says: ‘If 
a sovereign is given to a cabman by his fare, both 
parties believing it to be a shilling, and an hour 
later the cabman discovers the mistake and keeps 
the sovereign, has he stolen it? The argument of 
this question before the Court for Crown Cases 
Reserved last week afforded excellent entertainment 
to a professional audience. The difficulty is, that 
to ‘take and carry away animo furandi’ is an essen- 
tial part of the common-law definition of larceny, 
and that in this case the cabman did not forma 
felonious intention about the sovereign when he 
took it and carried it away, because he then believed 
it to be a shillmg. On behalf of the Crown it was 
argued that either he took it when he knew it was 
a sovereign or the felonious intention which he 
subsequently formed relates back to the time when 
he took it. Before the argument had gone far it 
was apparent that the five judges who were hearing 
the case were not agreed, and while Lord Coleridge 
had no doubt that the sovereign was stolen, Mr. 
Justice Stephen was equally positive that it was not. 
Mr. Justice Cave further complicated matters by 
throwing out a suggestion that the cabman might 
perhaps have committed the statutory offense called 
larceny by a bailee. In the result the Lord Chief 
Justice announced that the Bench was so seriously 
divided in opinion that there must be a further 
argument before the full court — that is the whole 
Queen’s Bench Division; so that the frequenters of 
the law courts will again be gratified by the most 
impressive legal spectacle left to us in these prosaic 
days, that of twelve or fourteen judges all sitting 
together to decide a question of criminal law.” It 
would be bad indeed to have a statute exactly de- 
fining larceny, for then suitors could not be treated 
to this “ impressive legal spactacle.” 


Lord Bramwell thinks the contract between Shy- 
lock and Antonio was contra bonos mores and void. 


In this he is not alone nor original. We have ad- 
vocated that view for years. The present comment 
came about in this way, as we learn from the London 
Telegraph — ‘‘The Home Secretary lately ventured 
to assert that Lord Bramwell entertained so vast a 
reverence for all kinds of property that if he had 
been called upon to decide the legal dispute in ‘The 
Merchant of Venice,’ he would infallibly have de- 
clared that Antonio’s pound of flesh must be given 
to hiscreditor. Lord Bramwell, with the frankness 
which usually characterizes him, has met Sir Wil- 
liam Harcourt’s little joke by an answer delivered 
from the judicial bench. In the course of an Appeal 
Court case the learned judge took occasion to 
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respond to the witty illustration of the Home Secre- 
tary. Far from expressing the slightest shame or 
penitence for the views which he holds as to the 
sacredness of property of all descriptions, Lord 
Bramwell actually seems to glory in them. The 
session of the Court of Appeal was probably the 
earliest opportunity that was presented to him of 
answering Sir William Harcourt’s banter; but at all 
events, he seized on the opportunity and turned it 
to the best account. * * * Portia’s statement 
of the case would, Lord Bramwell tells us, have in- 
duced him to give the pound of flesh to the usurer, 
except for one little flaw m her argument. The 
flesh had not been ‘appropriated,’ and could not, 
therefore, be regarded as property to which Shylock 
had a good legal right until it had been cut from 
Antonio’s quivering body. Supposing Lord Bram- 
well to have been sitting in banco with the Doge 
of Venice on the occasion of the famous trial, and 
the pound of flesh had been lying on a table, ready 
cut; in that case the decision of the English judge 
would have been in favor of the plaintiff's claim to 
the possession of the horrible piece of ‘ property.’ 
But then, as Lord Bramwell truly remarks, in order 
to get the flesh, assault, and even murder, would 
have had to be committed, and therefore the con- 
tract was null and void from the beginning. * * * 
The moment Shylock had advanced toward his vic- 
tim, knife in hand, he would have been technically 
guilty of an assault with intent, and would have 
been obliged to appear at the police court of the 
period next morning to hear what the sitting magis- 
trate thought of the offense.” 


The Chief Justice of Ontario has given the lawyers 
‘fits.’ The Canadian Law Times says: “The 
speeches were excellent without exception, the 
chief justice of Ontario throwing his audience into 
successive fits of laughter with his brilliant witti- 
cisms.”” 


The ‘‘Mid-ship mite” pats ‘‘the ruler of the 
queen’s navee”’ on the back —The Columbia Jurist 
calls usits ‘“‘ esteemed contemporary.” This is too, 
too much. 


Judge Elliott Anthony is publishing in the Chi- 
cago Legal Adviser a remarkably interesting series 
of articles on the “ Courts of England.” 


Dr. Hammond, the younger — not the novelist — 
has discovered that hanging, producing strangula- 
tion without breaking the neck, 1s a humane, not to 
say very pleasant mode of execution. It is the 
breaking of the neck that is barbarous, painful, and 
not instantaneous. This —at least, the part relat- 
ing to mere strangulation — he has demonstrated 
by experiments on his own person, by means of a 
silken cord, a tourniquet and trustworthy friends 
to relax the pressure. Dr, Hammond has experi- 
enced the most delightful sensations. His gifted 





father ought to put them in his next novel, But this 
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seems dangerous trifling —- something like jumping 
off Brooklyn bridge —- and if the assistants should 
miscalculate or any thing should go wrong, the world 
would be deprived of an enterprising young physi- 
cian, Beside, we fear that this will inspire others to 
try the same experiments without the same precau- 
tions and experience, with fatal results. This would 
be bad for the bystanders surviving. All this nonsense 
ought to stop. Let us go on hanging after the old 
fashion, and let us not be persuaded not to break 
necks because strangulation is pleasanter. 


The question of delays in the administration of 
justice is to be reported upon, at the next meeting 
of the American Bar Association, by a committee of 
which we believe Mr. David Dudley Field is chair- 
man. This topic, under the title of “ The Tardiness 
of Justice,” is discussed by our townsman, Judge 
W. L. Learned, in the current number of the North 
American Review. The writer alludes to many of 
the well recognized causes of delay, and suggests 
some ameliorations, which we have not space to 
dwell upon, The most striking point made by him 
is the following: “ But under our system, following 
the English, appellate courts seem at times to care 
more about making precedents than about deciding 
the case in hand justly. This comes from the fact, 
so often discussed, that our law is largely ‘ judge- 
made’ law. Instead of being guided by the rules 
of codes of law, or by a sound judgment as to the 
merits of the case, appellate courts are constantly 
searching for precedents in other cases, and are 
anxiously making a precedent out of the case in 
hand. When acase is argued, the question is not 
whether justice was done in the court below; but it 
may be whether some witness said something which 
might be considered irrevelant — perhaps no more 
important to the merits than whether he stood at 
right angles to the jury when he testified.” The 
article is intelligent and timely, and will enhance 
the interest with which the report and discussion 
on the subject at Saratoga are awaited. 


The English journals do not treat our ex-digni- 
taries with due reverence. Here is what the Lon- 
don Law Times says of our late president: ** The 
American journals announce that Mr. Arthur, the 
late president of the United States, has ‘ resumed 
his law practice with his old firm,’ and give inter- 
esting details as to the furniture of his oftice, which 
is stated to be of ‘mahogany, with cheery trim- 
mings.’ Litigants across the Atlantic may be con- 
gratulated on the opportunity thus afforded of ob- 
taining for six and eightpence (or the American 
equivalent) the opinion of the late chief magistrate 
of one of the greatest States in the world, and the 
taxing officers of the American courts will find 
peculiarly fascinating employment in cutting down 
the bills of costs of an ex-president.”” We are sure 
that the material of the office furniture of so good a 
cabinet-maker as Mr, Arthur is notirrelevant. But 





we guess that the ‘‘trimmings” are ‘‘cherry” 
rather than “ cheery.” 


NOTES OF CASES. 


[* Johnson v. Rogers, 35 Hun, 267, it was held that 
a deed from husband to wife is void at law. 
The court said: ‘‘In other words can a husband 
deed to his wife? The authorities are conflicting 
and leave the question in doubt. In the case of 
Meeker v. Wright, 76 N. Y. 262, the argument of 
Danforth J., would seem to support the deed, but 
his opinion was not concurred in by a majority of 
the court. In the case of Thompson v. Commissioners, 
etc., T9 N. Y. 54-63, the plaintiff at the time of 
the execution of the mortgage was the owner in fee 
of one-third of the premises. She subsequently 
received a deed from her husband of the other two- 
thirds. It was held that the defendants were not 
in a position to raise the question as to plaintiff's 
right as guarantee of her husband; and Miller, J., 
in concluding his opinion, says: ‘‘ Under 
legislation the husband has a right to convey to his 
wife,” citing the case of Meeker v. Wright, supra. 
In the case of Bertles v. Nunan, 92 N.Y. 152; 8. C., 
44 Am. Rep. 361, Earl, J., in delivering the opin- 
ion of the court, says that the common-law disabil- 
ity of husband and wife, growing out of their unity 
of person, to convey to each other still exists. In- 
asmuch as the determination of this question was 
not necessarily involved in the case of Bertles v. 
Niunan, we must regard the question as unsettled 
by the Court of Appeals and consequently open for 
consideration in thiscourt. At common law neither 
husband nor wife could convey to each other for 
the reason that in law they were regarded as one 
person. It thus becomes a question as to how far 
the unity of person between husband and wife has 
been abrogated by the statutes upon that subject. 
And in construing these statutes we must bear in 
mind the rule that statutes changing the common 
law must be strictly construed, and that the com- 
mon law must be held no further abrogated than 
the clear import of the language of the statute ab- 
solutely requires.” (See ante, 361). “It is now ar- 
gued that because of the amendment of 1862 of 
section 7, leaving out the words ‘except her hus- 
band,’ that discloses a legislative intent to abrogate 
the common-law rule of unity of person to the ex- 
tent that a husband may now convey real estate 
directly to his wife. Such however does not appear 
to us to have been the purpose of the amendment. 
If it was, why should the words have been retained 
in section 8 of the act, and why is section 3 of the 
act of 1849 left unchanged? The reason is quite 
apparent; the section (§ 7 chapter 90 of 1860) pro- 
vided that any married woman may while married 
sue and be sued in all matters having relation to her 
property which may be her sole and separate prop- 
erty, or which may hereafter come to her by descent, 
devise, bequest, purchase, or the gift of any person 
except her husband,’ etc. Under this provision, 
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while she could sue and be sued in reference to all 
of the property which she acquired from other 
sources than her husband, she could not sue or be 
sued in reference to property that she acquired from 
him. If therefore the husband should, through 
fraud or conversion, procure money or other prop- 
erty, and then give the same to his wife, the wife 
would be protected in the retaining of the posses- 
sion of the property, for having received it from 
her husband, she could not be sued therefor. No 
matter whether she was authorized to take and hold 
property from her husband, the effect of the act 
was to prevent her from being sued, It was to 
remedy this defect that the act of 1862 was passed, 
in which the words ‘except her husband’ were 
properly left out of section 7, but still retained in 
section 8. No other legislation appears to have 
affected the question. It consequently appears to 
us that section 3 of the act of 1849 is still in full 
force, unrepealed, and that the words therein con- 
tained, ‘other than her husband,’ prevent her from 
taking title by grant of her husband. The case of 
Hunt v. Johnson, 44 N. Y. 27; 8. C.,4 Am. Rep. 
631, is the most favorable decision to the plaintiff's 
claim to which our attention has been called. The 
conclusions reached by Hunt, Commissioner, have 
been questioned and criticised upon the ground 
that the authorities upon which he relies do not 
sustain the position taken by him. (See 13 Alb. 
L. J. 110.) But conceding the rule to be as he 
states it, the wife is not here asking to have the 
deed to her, upon the nominal consideration of one 
dollar, established by a court of equity, but her 
illegitimate son, a stranger to Abel Easterbrooks 
and his daughter, and if a court of equity will not 
interfere as between persons standing upon the same 
meritorious consideration, as between wife and 
child of the grantor, it will not in favor of a 
stranger who has no claim upon the grantor for 
support and maintenance.” 


In New York Infant Asylum v. Roosevelt, 35 Hun, 
501, it was held that in an action of libel, brought 
by a charitable corporation, alleging loss of dona- 
tions, a bill of items should be furnished giving the 
names of the donors. The court said: “The rules 
prescribing what such a pleading as this complaint 
should be require that this information shall be 
given vs the defendants. That was considered in 
Hartley v. Herring, 8 T. R. 130, where it was held 
that the declaration should state the names of the 
customers whose patronage had been withdrawn 
from the plaintiff by reason of a slanderous publi- 
cation. This complaint has not complied with that 
rule, except as to the two persons, Fisher and 
Parke, whose names seem to have been given, so 
far as they were known, and to remedy the defi- 
ciency in this respect the orders requiring the names 
of the persons referred to, to be given, were regu- 
larly made If the plaintiff expects to be able to 
make proof of the fact, that persons have withheld 
charitable donations from it because of this publi- 





cation, the defendants are entitled to know who 
those persons are in order to be prepared to meet that 
part of the case as far as they may be able to do so 
by proof upon the trial.” 


In Beacannon v. Liebe, 11 Oreg. 443, it was held 
that although two partnerships, composed, in part, 
of the same individuals, could not sue each other at 
law, yet that a balance of account, due from one of 
such partnerships to the other, might be assigned, 
and the assignee might maintain an action to recover 
such balance unless it should appear that a general 
accounting was necessary between the two firms to 
ascertain such balance. The court said: ‘‘ The 
difficulty at law arises from the fact that all the 
partners must join and be joined in the action, and 
as no person can maintain an action against himself, 
or against himself and another, it could not be sus- 
tained. (Story’s Eq. Juris., § 679.) Equity how- 
ever treats the copartnership asa distinct existence, 
looks behind the form of the transactions to their 
substance, and treats the different firms, for the 
purpose of substantial justice, exactly as if they 
were composed of strangers, or were, in fact, cor- 
porate companies. Id. §680. In this case, the 
assignment of the claim freed it entirely from the 
objection that a person cannot maintain an action 
against himself. That feature in it has been re- 
moved by the assignment, and upon that point it 
stands upon the same ground as the cases cited by 
appellant’s counsel of Moore v. Holland, 39 Me. 
304; Thayer v. Buffum, 11 Met. 398, and Pitcher v. 
Barrows, 17 Pick. 361. And we see no reason why 
such objection, where it is merely technical, cannot 
be obviated in that way, where the assignment is 
actual and real. The respondent’s premise that the 
assignee acquired no higher rights than those held 
by his assignors, is undoubtedly correct, but his 
conclusion drawn therefrom is not supported by it. 
The question of right is not involved in the mat- 
ter; it is a question of disability. One firm could 
assign the claim, when owing to the peculiar cir- 
cumstances referred to, they could not maintain an 
action upon it in their own name; the assignment 
removed that disability. The case of Thayer v. 
Buffum, supra, is decisive of that point. See also 
18 N. Y. 74.” Hayden v. Whitmore, 74 Me. 230; 
Hale v. Wilson, 112 Mass, 444. In Learned v. Ayres, 
41 Mich. 677, it was held that the assignee could 
not bring suit. 


In Claflin v. Smith, 15 Abb. N. C. 241, it was 
held that an assignment for the benefit of creditors 
under the laws of this State is not invalidated by 


reason of a clerical error in the certificate of 
acknowledgment. In that case the officers certi- 
fied personal appearance, etc., of the party described 
in and who executed ‘the same,” instead of the 
“within instrument.” Davis, P. J., said: “The act 
(Laws of 1877, ch. 466) looks only to the substance 
of the thing, and is satisfied when the act appears 
in that respect to have been complied with, no form 
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of certificate is therein prescribed, and eonse- 
quently it need not be in any particular form. Ritter 
v. Worth, 58 N. Y. 627; Sheldon v. Stryker, 42 Barb. 
284; West Point Iron Co. v. Reyment, 45 N. Y. 703. 
It is the policy of the law to uphold a certificate 
when substance is found (Kelly v. Calhoun, 95 U.S. 
710), and it should be the aim of courts in cases of 
defective certificates to preserve and not to destroy, 
and the court should be astute to find means to 
make official acts effectual. Morse v. Clayton, 21 
Miss. 373; Wells v. Atkinson, 24 Minn. 161, and for 
that purpose the courts may refer to the deed itself. 
In Scharfenburg v. Bishop, 35 lowa, 60, the word 
‘appeared ” was omitted, and it was held obviously 
a mere clericalerror. In Davar v. Cardwell, 27 Ind. 
478, the form of the certificate was ‘‘ acknowledged 
it” and it was held that ‘‘it” meant the deed. In 
Pickett v. Doe, 5 Smedes & M. 470, the acknowledging 
officer inserted his own name instead of that of the 
grantor and this was held not to be fatal. In Sam- 
uels v. Shelton, 48 Mo, 444, the mistake was an 
omission to identify the deed and it was held to be 
of no consequence, because it was obvious what was 
intended. In Rigler v. Cloud, 14 Penn. St. 364, the 


court say: ‘It is against the spirit and genius of 
our government to extend nice, technical objections 
to the acts of magistrates and other functionaries of 
the law who are called periodically from the mass of 
the people to discharge such duties, without pre- 
vious legal learning or experience, and thereby dis- 


turb estates long settled and purchased for full 
value, and thus revest the estate in the hands of the 
original vendor by a legal quirk.’ And see Warner 
v. Jeffray, 96 N. Y. 248.” See also 14 Abb. N. C, 
452, note, 25 Alb. Law Jour. 16; 14 Eng. R. 500; 
Smith v. Boyle, 67 How. Pr. 351; 8. C., 18 Week. 
Dig. 461. 


—_——__ > 


COMMON WORDS AND PHRASES. 


ECREPIT.— In a statute concerning assauli and 
battery upon ‘‘ decrepit persons,” those words 
mean those who are disabled, incapable or incom- 
petent, from either physical or mental weakness or 
defects, whether produced by age or other causes, 
to such an extent as to render them comparatively 
helpless in personal conflicts with persons of ordi- 
nary health and strength. fall v. State, 16 Tex. 
Ct. App. 6. The court said: ‘‘ What meaning are 
we to give to the word decrepit ? Words used in 
the Penal Code, except where specially defined by 
law, are tobe taken and construed in the sense in 
which they are understood in common language, 
taking into consideration the context, and subject- 
matter relative to which they are employed. Penal 
Code, art. 10. Mr. Webster makes the word ‘ de- 
crepit’ a dependent of old age; that is, according 
to his definition, before a person can be decrepit, 
old age must have supervened upon such person, 
He defines the word thus: ‘ Broken down with age; 
wasted or worn by the infirmities of old age; being 
in the last stage of decay; weakened by age.’ This 





word is not defined in the Code, nor do we find any 
definition of it in the law lexicographies. In our 
opinion, as used in article 496 of the Penal Code, 
and as commonly understood in this country, it has 
a more comprehensive signification than that given 
it by Mr. Webster. We understand a decrepit per- 
son to mean one who is disabled, incapable or in- 
competent, from either physical or mental weak- 
ness or defects, whether produced by age or other 
causes, to such an extent as to render the individual 
comparatively helpless in a personal conflict with 
one possessed of ordinary health and strength, We 
think that within the meaning of the word as used 
in the Code, a person may be decrepit without being 
old; otherwise the use of the word in the Code 
would be tautology. It certainly was intended by 
the legislature that it should signify another state 
or condition of the person than that of old age. 
Thus where the party assaulted was a man about 
fifty years old, disabled by rheumatism to such an 
extent that he was compelled to carry his arm in an 
unnatural position, and in such a manner as to ren- 
der it almost if not entirely useless to him in a 
personal difficulty, it was held, that whilst his 
condition might not come technically within the 
word meaning of the decrepit as defined by Mr. 
Webster, yet it might with propriety be said that 
it fell in the measure of that word as used in com- 
mon acceptation. Bowden v. State, 2 Tex. Ct. 
App. 56.” 

MovanLE Property.— A growing and unripe 
crop is not ‘‘movable” or “personal property.” 
Hardeman v. State, 16 Tex. Ct. App. 1. The court 
said: ‘‘We now recur to the question, is growing 
cotton movable property, as alleged in the indict- 
ment? ‘Movable’ property is such as attends a 
man’s person wherever he goes, in contradistinction 
to things immovable. 2 Bouv. Law Dict. word 
‘ Movables.’ Thus money, jewelry, clothing, house- 
hold furniture, boats and carriages are said to 
follow the person of the owner wherever he goes; 
they need not be enjoyed in any particular place; 
and hence they are movable. 1 Schoul. Pers. Prop. 
25. Certainly a crop of cotton growing upon land 
cannot by any stretch of the rules of construction 
be brought within this definition of movable prop- 
erty. It is most clearlyathing immovable. It may 
however become movable. Says the author last 
quoted: ‘ Fruits so long as they are hanging on the 
trees, the crops until they are gathered, and timber 
trees while they are standing, are things immovable, 
or real estate, because they are attached and ap- 
pendent to the ground. But when the fruits or 
crops are gathered, or the trees cut down, as they 
then cease to be attached to the soil, they become 
movables. 1 Schoul. Pers. Prop. 123. We think it 
too plain to be controverted, or to require a further 
investigation of authorities, that a crop of growing 
cotton is immovable property, and is not within the 
meaning of ‘movable property ’ as used in the article 
of the Penal Code under which this conviction was 
obtained. * * * There may be personal prop- 








THE ALBANY LAW JOURNAL. 


425 














erty which is not movable. Personal property not 
only includes movable property, but more. It isa 
more comprehensive word. Thus crops growing 
upon land are held to be personal property, so far as 
not to be considered an interest in land, under the 
Statute of Frauds, 2 Bouv. Law Dict., ‘Personal 
Property.’ So annual crops, if fit for harvest, may 
acquire the character and incidents of personal 
property, so far as to be subject to execution as 
personal chattels. Horne v. Gambrell, W. and W. 
Con. Rep., § 997. But it has never been held that 
an ungathered crop, still appendant to the ground, 
is, under any circumstances, movable property. 
While the question, as to whether or not cotton 
growing is personal property within the meaning of 
the article of the Code referred to, is not presented 
directly for our determination, we deem it not im- 
proper for us to say that in our opinion crops do 
not become personal property, as a general rule, 
until they are ready to be harvested.” 
Mercuant.— A coal and oil mining association 
is not a mercantile one. Com. v. Natural Gas Co., 
Penn. Com. Pleas. The court said: ‘‘ Who then is 
a merchant ? Tomlins’ Law Dictionary (eds. of 
1796 and 1835), defines him as ‘one who buys and 
trades in any thing,’ adding, ‘but every one who 
buys and sells is not at this day under the denom- 
ination of a merchant; only those who traffle in the 
way of commerce by importation or exportation, or 
earry on business by way of emption, vendition, 
barter, permutation or exchange, and who make it 
their living to buy and sell by a continued assi- 
duity or freguent negotiations in the mystery of 
merchandising, are esteemed merchants.’ Abbot’s 
Law Dictionary describes him as ‘one whose busi- 
ness it is to buy and sell,’ and Bouvier uses the 
same language, adding, ‘this applies to all persons 
who habitually trade in merchandise.’ Webster, 
among other definitions gives these ‘one who buys 
goods to sell again; and one who is engaged in the 
purchase and sale of goods.’ (See also Soule Eng. 
Syn., Merchant, Mercantile Trade; Smith Syn. Dis- 
crim., Commercial Trade; and the dictionaries of 
Richardson, Johnson, Walker and Worcester under 
the words italicised. The leading idea in all the 
definitions of a merchant, whatever restriction as 
to the kind and extent of his business has sometimes 
been thought necessary to justify the use of the 
word, is of one who Ibuti buys to sell again, and 
who does both, not occasionally or incidentally, 
but habitually and as a business. This view of the 
subject is taken also by the Pennsylvania authori- 
ties. Norris v. Commonwealth, 3 Casey, 494; Com- 
monweulth v. Campbell, 9 Casey, 380, to which may 
be added Barton v. Morris, 1 W. N. C. 548, decided 
in 1875 by Judge Biddle and acquiesced in no 
doubt because of his clear and satisfactory reasons. 
It seems plain therefore that a ‘mercantile’ part- 
nership is one which habitually buys and sells, 
which buys for the purpose of afterward selling, 
and that a business such as is conducted by the de- 
fendant is not mercantile. Surely that word would 





not properly describe an association which mined 
and sold ore and coal from its own lands, or sank 
oil wells and sold their peoduct, and we see no dif- 
ference between the production and sale of such 
substances so far as this controversy is concerned, 
and the business now in question.” 

NECESSARIES FOR THE SUPPORT AND MAINTEN- 
ANCE OF THE Famity.— Funeral expenses come 
within this definition. Bair v. Robinson, Pennsyl- 
vania Supreme Court, February, 1885. The court 
said: ‘* We are inclined to think with the dissent- 
ing judge below, that all legitimate expenses that 
are required for a decent maintenance of the family 
in the rank of life to which it is accustomed, not 
only ought to be regarded as necessaries, but are in 
fact such, and that it is impossible to characterize as 
decent the refusal of a daughter, who has the means 
so to do, to remove from her household and dispose 
of in a proper manner the dead body of her mother. 
A child, or as in this instance a mother, must not 
only be housed, fed, and clothed when in health, 
have proper medical attendance and nursing when 
sick, but must also, if only for the welfare of the 
remainder of the family, be buried out of sight when 
dead, Common decency, as well as health and com- 
fort, requires this.” 

TELEGRAPH, TELEPHONE.— A telephone is a tele- 
graph. Com. v. Penn. Telephone Co., Pennsylvania 
Common Pleas, February, 1885. The court said: 
**A telegraph line is such whether it be furnished 
with the Morse instruments, or the Hughes’ type 
writing instruments, or any one of the many de- 
vices which have been invented to accomplish the 
same purpose. One may be better or more practi- 
cal than another; some may require skilled operators, 
and others may not; but all, while each differs from 
the others in details, are alike in this: they are 
telegraphs because they transmit intelligence to a 
distance, whether by conventional signs or signals, 
by written or printed letters, or by articulate 
speech. That the word ‘telegraph,’ which desig- 
nates them all, is formed from Greek roots which 
signify ‘far’ and ‘to write,’ is of no consequence 
in this connection. The essence is the sending of 
intelligence to a distance. The words by which the 
Germans, the French, the Portuguese, and many 
other nations, respectively, designate what we call 
a ‘railroad,’ mean literally an ‘iron road;’ yet a 
road laid with steel rails, and without any iron be- 
ing used in its construction, would now be desig- 
nated by the same words, although they were at 
first used because at the time railroads were intro- 
duced into those countries, the rails were in nearly 
every instance made of iron.” (Citing <Attorney- 
General v. Edison Telephone Co., 6 Q. B. Div. 244.) 
‘¢ The same edition of Webster defines a ‘telegraph ’ 
to be be ‘a machine for communicating intelligence 
from a distance by various signals or movements 
previously agreed upon, which signals represent 
letters, words, or ideas which can be transmitted 
from one station to another, as far as the signals 
can be seen.’ This definition shows that the word 
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‘telegraph’ did not originally include the idea of 
transmission over a wire by means of electricity or 
otherwise, but merely signals addressed to the eye; 
and compared with the later definition, illustrates 
the changes of meaning which words necessarily 
_undergo in consequence of the never ceasing pro- 
gress of discovery and invention. * * * We 
think, as there suggested, that the question whether 
it is correct to speak of the telephone as actually 
transmitting sound, is a question of words rather 
than ideas. Sound is not an entity in the sense in 
which a material substance is such. When a loaded 
cannon is discharged, the ball is actually transmit- 
ted and will make its presence known by actual 
impact upon any substance, animate or inanimate, 
in its path. But the same cannot be said of the 
sound produced by the discharge. The undulations 
of the air thus caused will, indeed, strike any sub- 
stance they meet in their widening circle, but these 
undulations are not sound. Sound is the effect 
produced by the undulations when they come in 
contact with an organism susceptible of having this 
effect produced uponit. Hence we are using words 
very loosely when we speak of sound being trans- 
mitted through the air or through a speaking tube. 
And manifestly, even this transmission through the 
air is not what is meant when it is said that the 
sound is transmitted by the telephone, for the trans- 
mission is practically instantaneous, and not lim- 
ited to the rate at which the undulations of the air 
are known to move. But this merely by the way; 
in any event it cannot be a controlling factor in the 
decision of the case.” 

Snop.— The office of a corporation for loaning 
money, where it keeps its collaterals, and sells them 
when not redeemed, is a ‘‘shop.’’ Boston Loan Co. 
v. City of Boston, 137 Mass. 332. 


— — 


DELIVERY NOT ALWAYS 
GIFT, 
I. 


ESSENTIAL TO A 


HE common-law rule requiring delivery as a pre- 
requisite to the validity of a gift has been some- 
what modified by more recent decisions. In numer- 
ous instances the courts have supported as declara- 
tions in trust transactions that were clearly insuffi- 
cient to constitute a gift in the legal acceptance of the 
word; and have adjudged that suchtransactions di- 
vest the owner and donor of all beneficial interest in 
the subject-matter of the trust, and transfer the whole 
title in equity to the donee, who becomes as much the 
owner of the property as he would have been had there 
been a delivery. 

It is important at the outset to state a distinction 
that is made by all the authorities. There can be no 
valid declaration in trust unless the party intended to 
create a trust. It is not sufficient that the trans- 
action constitutes inthe abstract a good declaration 
of trust. The donor must have willed and determined 
to establish a trust. Where his intention is to make a 
gift, and the court cannot spell out from the transac- 
tion a design on his part to create a trust, no valid 
trust is in fact created, even though the transaction 
would have constituted a good trust, had such been 
the intention of the donor. Young v. Young, 80 N. 








Y. 422; Pope v. Savings Bank, 30 Alb. L. J. 331 (to ap- 
pear in 56 Vt.); Zaylor v. Henry, 48 Md. 550. 

The case of Young v. Young is the leading case in 
this country on this point, and deserves more thana 
passing notice. One Young placed in two envelopes 
coupon bonds, and upon each envelope he indorsed a 
memorandum signed by him to the effect that certain 
of the bonds belonged to his son William, and the re- 
mainder to his son John; but that the interest to be- 
come due upon them was *‘owned and reserved” by 
him (the father) during his life; and that upon his 
death the bonds were to belong “absolutely and en- 
tirely to them and their heirs.”’ The Court of Ap- 
peals of course held that no valid gift had been made 
because there was no delivery. It was urged by the 
respondent that effect should be given to the inten- 
tion of the decedent by construing the defective gift 
as a valid declaration of trust. In answer to this argu- 
ment the court said: ‘‘ The difficulty in establishing 
such a trust is that the donor did not undertake or at- 
tempt to create it, but to vest the remainder directly in 
the donees. Assuming for the purpose of the argu- 
ment that he might have created such a trust in him- 
self for the benefit of his sons, and further that he 
might have done so by simply signing a paper to that 
effect and retaining it in his own possession without 
ever having delivered it to the donees or any one for 
them, yet he did not do so. Tle simply signed a paper 
certifying that the bonds belonged to his sons. He 
did not declare that he held them in trust for the donees, 
but that they owned them, subject to the reservation, 
and were at his death to have themabsolutely. * * * 
It is established as unquestionable law that a court of 
equity cannot by its authority render that gift perfect 
which the donor has left imperfect, and cannot con- 
vert animperfect gift into a declaration of trust 
merely on account of that imperfection. * The 
words of the donor inthe present} case are that the 
bonds are owned by the donees, but that the interest 
to accrue thereon is owned and reserved by the donor 
for so long as he shall live; and at his death they be- 
long absolutely to the donees. No intention is here 
expressed to hold any legal title to the bonds in trust for 
the donees. Whatever interest was intended to be 
vested in them was transferred to them directly, sub- 
ject tothe reservation in favor of the donor during 
his life and free from that reservation at his death. 
Nothing was reserved to the donor to be held in trust 
or otherwise, except his right to the accruing interest 
which should become payable during his life. It could 
only be by reforming or supplementing the language 
used that atrust could be created, and this, as has 
been shown, will not be done in caseof a voluntary 
settlement without consideration.” 

The case of Pope v. Savings Bank, supra, is to the 
same effect. Plaintiff's testator, S. Barlow, deposited 
money in the defendant's Savings Bank. He directed 
the treasurer to enter the name Marion Cushing (the 
name of the claimant) on the bank register as the per- 
son in whose name the deposit was made, and also to 
enter thereon, ‘“ Payable toS. Barlow.”’ Subsequently 
he directed the treasurer to add to the entry the fol- 
lowing: ‘* During his life and after his death to Mar- 
ion Cushing,’”’ making the entry, as so altered, read as 
follows: “Payable to S. Barlow during his life and 
after his death to Marion Cushing.” The Supreme 
Court of Vermont held that no valid declaration of 
trust was created because there was no intention to 
create a trust, the court saying: ‘If the intention is 
to make such a transfer as would constitute a gift, but 
the transaction is imperfect for this purpose, the court 
will not hold the intended transfer to operate as a dec- 
laration of trust, ‘for then every imperfect instru- 
ment would be made effectual by being converted into 
a perfect trust.’”’ 
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The English cases of Richardson vy. Richardson, L. 


R., 3 Eq. 686, and Morgan v. Mal/eson, L. R., 10 Eq. 
475, which seem to announce a doctrine in conflict 
with that established by the authorities cited, have 
been virtually overruled both in England and in this 
country. 

In Richards v. Delbridge, L. R., 18 Eq. 11, Sir George 
Jessel, M. R.,says, regarding these cases: ‘‘If the de- 
cisions of Lord Romilly in J/organ v. Malleson, and of 
Wood, V. C., in Richardson v. Richardson were right, 
there never could be a case where the expression of a 
present gift would not amount to an effectual declara- 
tion of trust.’’ 

In Young v. Young, supra, the Court of Appeals, 
after referring to them, say: ‘‘ Both of the cases cited 
are now placed among overruled cases.’’ Fisher’s Am. 
Dig. 1873 and 1874, 24, 25. And in Pope v. Savings 
Bank, the court say: ‘Two English cases not cited 
by the claimant, but tending to support her claim of a 
trust, viz., Richardson v. Richardson, L. R., 3 Eq. 686, 
and Morgan v. Malleson, L. R., 10 Eq. 475, have been 
repeatedly criticised in this country and England, and 
are regarded as contrary to the doctrine settled by the 
weight of authority and virtually overruled.” One 
further quotation from the case of Young v. Young 
on this point is important. “If the settle- 
ment is intended to be effectuated by gift, 
the court will not give effect to it by con- 
struing it as a trust. If it is intended to take 
effect by transfer the court will not hold the intended 
transfer to operate asa declaration of trust, for then 
every imperfect instrument would be made effectual 
by being converted into a perfect trust.”” The distine- 
tion is clearly expressed by Lord Cranworth in Jones 
v. Lock, L. R., 1 Ch. App. 25. “The cases all turn 
upon the question whether what has been said was a 
declaration of trust or an imperfect gift.” 

The case of Barker v. Frye, 75 Me. 29, is an extreme 
decision, and cannot well be sustained in view of the 
authorities already referred to. The depositor, whose 
acts and statements were held by the court to be suffi- 
cient to constitute a valid trust, informed the treas- 
urer of the bank in which the deposit was made that 
she wished to make a deposit for each of four grand- 
children. She took pass-books in their names, but 
subject to her own order during her life-time. There 
was certainly nothing in the language used to indicate 
that the depositor intended to create a trust. It is 
difficult to see how it can be claimed that her acts in- 
dicated such a design on her part. The only meaning 
that can be fairly deduced from the transaction is that 
the depositor intended to give her grandchildren cer- 
tain sums of money at her death, provided she did not 
change her mind before that time. Butthe decision 
would have been none the less unsound, even though 
it had been manifest that the depositor intended to 
create a trust. None wasin fact created. This briugs 
us to another important rule; that the mere design to 
establish a trust isnot sufficient but that the trust 
must be actually consummated. Martin v. Funk, 75 
N. Y. 134; Pope v. Savings Bank, supra. In the first 
case the court said: ‘‘ The act constituting the trans- 
fer must be consummated and not remain incomplete 
or rest in mere intention; and this is the rule whether 
the gift is by delivery only or by the creation of a 
trust in a third person or 1n creating the donor himself 
a trustee.”” And in Pope v. Savings Bank the court 
declared ‘‘ that a voluntary trust which is still execu- 
tory, incomplete, imperfect or promissory, will neither 
be enforced nor aided.’’ The reason for this rule is 
obvious. Until the trust is actually executed, no title 
can vest in the beneficiary; and equity will give him 
no remedy because it will never enforce a voluntary 
promise not founded on consideration. It will some- 
times be difficult to determine whether under the cir- 





cumstances of particular cases the donor has done or 


said enough actually to create a trust, or whether his 
words or conduct merely evince a desire or intention 
to establish a trust in future. No definite, precise 
rule can be laid down by which to settle this question 
in all cases. But several doctrines, which relate to 
this branch of the subject, have been authoritatively 
established, and they will be now considered. 

In the first place it is settled that not only is it not 
necessary that there should bea delivery of the prop- 
erty to the beneficiary, but it is not necessary even 
for the donor to part with the possession of the prop- 
erty. He may create a valid trust and yet retain con- 
trol of the property. ‘This control however must not 
be the control of an absolute owner. He must divest 
himself of all ownership of the property, su far as the 
trust is to affect it, and constitute himself the posses- 
sor and holder of it as trustee for the beneficiary. Mar- 
tin v. Funk, 75 N.Y. 134; Pope v. Savings Bank, supra ; 
Minor v. Rogers, 40 Conn. 512; Ray v. Simmons, 11 
R. I. 266; Milroy v. Lord, 4 De Gex F. & J. 264. 

In Martin v. Funk the court said: ‘The contention 
of the defendant is that the transaction did not trans- 
fer the property, and that by retaining the pass-book 
the intestate never parted with the control of the 
property. If what she did was sufficient to constitute 
herself a trustee it must follow that whatever control 
she retained would be exercised as trustee, and the 
right to exercise it would not be necessarily inconsist- 
ent with the completeness of the trust.”’ 

The donor may constitute himself trustee, and the 
trust will be valid and binding upon him. This was 
held in the cases just cited and alsoin Young v. Young, 
80 N. Y. 488. Barker v. Frye, 75 Me. 29; Millspaugh v. 
Putnam, 16 Abb. Pr. 380. It is not necessary that the 
trust should be created by a written instrument. A 
parol declaration will suffice. Milroy v. Lord, supra; 
Pope v. Savings Bunk, supra. 

In Milroy v. Lord, Chief Justice Turner expressed it 
as the opinion of the court “that if the property be 
personal, the trust may be declared eitherin writing 
or by parol.” And in Pope v. Savings Bank, the court 
declared that ‘‘a perfect or completed trust is created 
where the donor makes an unequivocal declaration 
either in writing or by parol that he himself holds the 
property in trust for purposes named.’’ No particu- 
lar language need be employed in creating a trust. 
Any statement or expression that clearly evinces an 
intention on the part of the owner of the property to 
create at that time atrust forany person will impress 
the property in the hands of such owner witha trust 
in favor of the designated beneficiary. Jartin v. Funk, 
supra; Pope v. Savings Bank, supra; Young v. Young, 
supra. 

In Martin v. Funk the court said: ‘‘No particular 
form of words is necessary to constitute a trust, while 
the act or words relied upon must be unequivocal, im- 
plying that the person holds the property as trustee 
for another.’’ Substantially the same doctrine is 
stated in Pope v. Savings Bank.’ He need not in ex- 
press terms declare himself trustee, but he must do 
something equivalent to it and use expressions which 
have that meaning.’’ These cases and all the authori- 
ties on the subject enunciate the rule that the inten- 
tion to create a trust must be clearly and unequivo- 
cally expressed. If the court, after construing the 
language and acts of the party in the light of surround- 
ing circumstances, isin doubt as to the meaning of 
the transaction, it will refuse to sustain the validity of 
the attempted gift asa trust. A deposit of money by 
the owner in his own name in trust for another has 
repeatedly been held to create a valid trust in the ab- 
sence of any explanation of the transaction. Martin 
v. Funk, supra; Boone v. Savings Bank, 84 N. Y. 83; 
Willis v. Smyth, 91 id. 297; Mabie v. Bailey, 95 id. 206; 





428 


THE ALBANY LAW JOURNAL. 

















Millspaugh v. Putnam, supra; Minor v. Rogers, supra ; 
Ray v. Simmons, supra; Barker v. Frye, supra; Terry 
v. Bale, 1 Dem. 452. 

In Martin v. Funk the pass-book contained this en- 
try: ‘The citizens’ Savings Bank in account with 
Susan Boone in trust for Lillie Willard.” 

In Mabie v. Bailey the following entry was made in 
the pass-book: ‘* New York Savings Bank in account 
with B. Bailey in trust for Ida Mabie.” 

In Willis v. Smyth, the entry was: 
Urner in trust for Sarah Urner.” 

And the deposit in Minor v. Rogersand Ray v. Sim- 
mons were accompanied by similar entries. In each 
of these cases it was held that a valid trust had been 
established. The case of Clark v. Clark, 108 Mass. 522, 
which is somewhat in conflict with these authorities 
cannot be regarded as sound in any other jurisdiction 
than that in which it was decided. A deposit of 
money and an entry of the account iu the pass- book or 
books of the bank are not however conclusive on the 
question of trust. Whetherthe depositor has in fact 
created such a trust as will vest the whole beneficial 
interest in the deposit in the cestui que trust, depends 
in every case upon the intention of the depositor at the 
time of making the deposit. Did he mean to create a 
trust, or was the deposit made in that form for some 
other purpose orreason? This doctrine is supported 
by Weber v. Weber, 9 Daly, 211; Mabie v. Bailey, 9% N. 
Y. 206; and Brabrook v. Five Cent. Savings Bank, 104 
Mass. 228. 

In Weber v. Weber, the defendant deposited a sum of 
money in a savings bank ‘in trust for’’ the plaintiff. 
He made the deposit in this form for the sole pur- 
pose of receiving a higher rate of interest, and with no 
intention of divesting himself of the ownership of the 
fund or of giving plaintiff any interest therein. ‘To 
protect himself from any claim of plaintiff to the 
money it was agreed between plaintiff and the bank 
that the money should be drawn out only on produc- 
tion of the pass-book, which defendant retained in his 
own possession. The New York Court of Common 
Pleas held that as the defendant had never in fact in- 
tended to establish a trust as to this money none was 
estublished. 

In Mabie v. Bailey, the depositor took from the bank 
a pass-book containing the following entry: ‘‘ New 
York Savings Bank in ccount with B. Bailey in trust 
for Ida Mabie.’’ The Court of Appeals said: The trial 
court directed a verdict for the plaintiff, and refused 
the request of the defendant’s counsel to submit to the 
jury the question whether the testator intended by 
the deposit of the money in his name as trustee for 
the plaintiff to create a trust for her benefit. The court 
in Martin v. Funk,left undecided the point whether in 
respect to such a transaction surrounding cir- 
cumstances nray not be shown tovary or explain 
the apparent characterof the acts andthe intent 
with which they were done. If it were now necessary 
to decide that point I should incline to the opinion 
that the character of such a transaction as creating a 
trust is not conclusively established by the mere fact 
of the deposit, so as to preclude evidence of contem- 
poraneous facts and circumstances constituting res 
geste, to show that the real motive of the depositor 
was not to create a trust, but to accomplish some in- 
dependent and different purpose inconsistent with an 
intention to divest himself of the beneficial owner- 
ship of the fund.” But thecourt held that there was 
no evidence to rebut the presumption of a trust, and 
that therefore the trial court did right in taking the 
case from the jury. It is true what the court said on 
this point was a mere dictum, but the justice and 
soundness of the rule are so apparent that it will un- 
doubtedly be adopted in every jurisdiction. It is too 
clear for argument that the courts have no right to de- 
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clare a trust to have been created in violation of the in- 
tention of the owner of the property; and in ascer. 
taining that intention every fact and circumstance 
contemporaneous with and surrounding the transac. 
tion should be considered. 

The retention of the pass-book by the depositor does 
not affect the validity of the trust. Martin v. Funk; 
Willis v. Smyth; Mabie v. Bailey; Minor v. Rogers; 
Ray v. Simmons. 

In Martin v. Funk, the court said: ‘*The retention 
of the pass-book was not necessarily inconsistent with 
this construction. She must be deemed to have re- 
tained it as trustee.’’ At page 142 of the same case the 
courtsay: ‘* There are many cases where the instru- 
ment creating the trust has been retained by the au- 
thor of it until his death, especially when he made 
himself the trustee and yet the trust sustained. Exton 
v. Scott, 6 Sim. 31; Fletcher v. Fletcher, 4 Hare, 67, 
Souverbye v. Arden,1 Johns. Ch. 240; Bunn v. Winth- 
rop, id. 329.” And in Willisv. Smyth the court enun- 
ciated the same doctrine: ‘ Retention of the bank- 
book by her for a number of years within the case cited 
supra must be regarded as showing that she kept it as 
trustee and in no other capacity; nor does the fact of 
her drawing the interest detract from the character in 
which she held the deposit as trustee.” The rule ex- 
pressed in the last clause of this sentence that the 
withdrawal by the depositor of the money from the 
bank raises no presumption against the existence of 
the trust is adopted by all the cases. Minor v. Rogers; 
Martin v. Funk ; Mabie v. Bailey. 1n the last case the 
depositor had withdrawn the entire deposit, and it 
wus urged that this was evidence that be never in- 
tended to create a trust; but the court declared that 
this position was not tenable. ‘‘The fact that the de- 
posits for the plaintiff and others were subsequently in 
1867 drawn out by Dr. Bailey is not legitimate evi- 
dence that he did not intend when the deposits were 
made to create a beneficial trust for the beneficiaries 
named If the withdrawal was with intent on his 
part to ignore the trust and to convert the money to 
his own use, it might be competent evidence of achange 
of purpose; but it throws no light on the original trans- 
action.”’ 

When a valid trust has once been created bya de- 
posit of money in trust for another or in any other 
manner, the trust is irrevocable, and the beneficiary 
may at once commence an action to recover the money 
or property as to which the trust has been created. 
Mabie v. Bailey; Martin v. Funk; Minor v. Rogers; 
Willis v. Smyth. The depositor cannot destroy the 
trust by withdrawing the money from the bank (same 
cases). 

In Mabie v. Bailey the depositor had withdrawn in 
his life-time the whole sum deposited in trust for the 
plaintiff. The action was against the depositor’s exe- 
cutor to recover the full amount of such deposit with 
interest from the day on which the deposit was with- 
drawn. The Court of Appealssaid: ‘*The trust once 
established, and no power of revocation having been 
reserved it was within the authorities irrevocable.”’ It 
is not necessary that the beneficiary should have been 
notified of the trust. Unless he repudiates the trust, 
the title to the property or fund vests irrevocably in 
such beneficiary. Woitzel v. Chapin, 3 Bradf. 390; Mar- 
tin v. Funk ; Pope v. Savings Bank. 

In Martin v. Funk, it expressly appeared that the 
beneficiaries did not know of the creation of the trust 
till after the death of the depositor and trustee. The 
court said: ‘‘In this case the intestate might have 
notified the object of her bounty, but this is not re- 
garded as indispensable by any of the authorities.” 
And at page 138 the court reiterates the same doctrine: 
‘“‘Enough must be done to pass the title, although 
when a trust is declared whether in athird person or 
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the donor, it is not essential that the property should 
be actually possessed by the cestui que trust, nor is it 
even essential that the latter should be informed of the 
trust.”’ 

In Pope v. Savings Bank, the court stated that: “It 
is not essential that the beneficiary should have no- 
tice.’ In fact it appears in almost every adjudication 
in which the trust has been sustained, that the bene- 
ficiary had no notice of the trust till after the death of 
the trustee or at least till some time after the creation 
of the trust. 

The case of Witzel v. Chapin is an authority for the 
doctrine that to the extent that the depositor with- 
draws the money from the bank, before the cestui que 
trust is notified of the trust, the trust is revoked. In 
that case the intestate against whose estate the claim 
was made deposited a sumof mouey in a Savings 
Bank in his own name as trustee for his sister, the 
plaintiff. Subsequently the intestate withdrew a large 
portion of the money, and also of the interest as it ac- 
crued. The sister claimed the whole deposit with in- 
terest from the time it was made; but the court de- 
creed payment to her of only that portion of the money 
which remained on deposit at the time of the intes- 
tate’s death with interest from that time. The sister 
was not aware of the trust till after her brother's death. 
The surrogate based his decision on the doctrine that 
the trust was revocable until the beneficiary was noti- 
fied and held that to the extent that the deposit was 
withdrawn the intestate had revoked the trust. The 
dictum of the Court of Appeals in Martin v. Funk is 
apparenfly in conflict with the decision of the surro- 
gate. It appeared in that case that the depositor had 
withdrawn one year's interest, and that the benefi- 
ciaries had no notice of the trust till after the deposi- 
tor’s death. Thecourt said: ‘‘And the most that can 
be said is that she may have believed that the deposits 
might be withdrawn during her life and the money 
converted to her own use. Itis not clear that she 
entertained such a belief, but if she did it would not 
change the legal effect of her acts.’ A fair inference 
from this language leads one to the conclusion that 
the court intended to assert that though she may have 
thought she had a right to draw out the money as her 
own property, the beneficiaries haviug never been no- 
tified of the trust, yet that thelaw declared the trust 
to be irrevocable, and that her belief on the subject 
‘would not change the legal effect of her acts.”’ It 
would seem however that what the court said on this 
subject was a mere dictum, as it does not appear that 
any claim was made for the year’s interest which the 
depositor had drawn out. This dictum however de- 
clares a more logical rule than that which the surro- 
gate enunciated in the case cited above; and it appears 
to have been regarded as settled in the case of Mubie v. 
Bailey. Inthat case the beneficiary was never noti- 
fied of the trust until after the death of the depositor, 
and yet the court affirmed the judgment which was 
rendered against the depositor’s executor for the whole 
amount of the deposit which the depositor withdrew 
from the bank in his life-time, and of course while the 
beneficiary still remained in ignorance of the trust. 
The rule laid down by the surrogate in Witzel v. Cha- 
pin, if followed by the Court of Appeals in Mabie v. 
Bailey, would have been fatal to a recovery. It is true 
that this case is not decisive on this point as the ques- 
tion was not raised or discussed, and moreover it ap- 
peared that the mother of the beneficiary had been in- 
formed by the depositor of the trust. Notice to her 
however was not notice to the cestui que trust, and on 
the whole it may be said that the doctrine of revoca- 
bility of such a trust before notice is opposed not only 
to sound principle, but also to the weight of author- 








ity. 


In Willis v. Smyth it did not appear that the bene- 
ficiary had been advised of the deposit prior to the de- 


positor’s death. 
Guy C. H. Coriiss. 


VIRGINIA COUPON CASE. 
SUPREME COURT OF THE UNITED STATES, 
APRIL 20, 1885. 
MARYE, AUDITOR OF THE STATE OF VIRGINIA, V. 
PARSONS. 


The contract right of a coupon-holder under the Virginia act 
of March 30, 1871, whereby his coupons are receivable in 
payment of taxes, can be exercised only by a tax-payer ; 
and a bill in equity, for an injunction to restrain tax col. 
lectors from refusing to receive them, when tendered in 
payment of taxes, will not lie in behalf of a coupon-holder 
who does not allege himself to be also a tax-payer. Such 
a bill calls for a decree declaring merely an abstract right 
and does not show any breach of the contract, or other 
ground of relief. 


| gpimes from the Circuit Court of the United States 
for the Eastern District of Virginia. 


MattruHews, J. The appellee, who was complainant, 
acitizen of New York, filed his bill in equity,in the 
Circuit Court of the United States for the Eastern Dis- 
trict of Virginia, against Morton Marye, described as 
auditor of the Commonwealth of Virginia; Samuel C. 
Greenhow, treasurer of the city of Richmond; A. L. 
Hill, treasurer of the city of Norfolk, and V. G. Dun- 
nington, treasurer of the city of Lynchburg; R. B. 
Munford,commissioner of revenue for the city of Rich- 
mond, Charles W. Price, for the city of Lynchburg, 
and Charles D. Langley, for the city of Norfolk, all _citi- 
zens of Virginia. 

The complainant avers in his bill that he is the 
owner of overdue coupons to the amount of $28,010, 
cut from bonds of the State of Virginia issued under 
the act of March 30, 1871, which coupons are receiv. 
able, by the terms of that act, in paymeut, at and after 
maturity, for all taxes, debts, and demands due the 
State. A list of these coupons, described by the num- 
bers and amounts of the bonds, is exbibited with the 
bill. He claims that these coupons constitute a con- 
tract with the State, by which it agreed to pay the 
amount of each to the holder at maturity, and second, 
in case of default, that the holder should have the 
right to assign or transfer the same to any tax-payer 
or other debtor of the State, with the quality of being 
received for taxes and other demands due the State, 
and with the guaranty that the State would receive 
them specifically in payment pro tanto forany such 
taxes and demands, and that they should be accepted 
by any of her tax collectors from any of her tax-payers 
or debtors in discharge and payment of such taxes or 
other dues. 

The defendants to the bill, it is alleged, are officers 
of the State, charged severally with the collection of 
certain taxes and license fees and other dues to the 
State; and it is charged that in pursuance of certain 
statutes passed since the act of March 30, 1871, and the 
issue of the bonds and coupons under it, they are for- 
bidden to receive these and similar coupons in pay- 
ment of taxes and other dues to the State, which stat- 
utes, it is averred, impair the obligation of the con- 
tract between the State and the holder of its coupons, 
and are accordingly in violation of the Constitution of 
the United States, and are null and void; but that 
nevertheless the defendants, as officers of the State, as 
is publicly known, habitually refuse to accept coupons 
when tendered by tax-payers, in payment of taxes and 
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other dues to the State, with the collection of which 
they are severally charged, and the General Assembly 
of Virginia has uiso passed statutes repealing all laws 
which provided any remedy for the enforcement of 
the right to have them so received. 

The bill then proceeds as follows: 

“And your petitioner furthermore shows, that con- 
fiding in his right to a specific performance of said 
contract, and in his title to equitable relief, should the 
same be denied, he hath made arrangements with sun- 
dry tax-payers of Virginia to use his above couponsin 
payment of their taxes and license taxes, now due, by 
which arrangement, if the said coupons can be used 
without delay or difficulty, he will receive nearly par 
therefor, and thus be able to have his coupons col- 
lected. But unless they are so accepted in payment 
when tendered, the said tax-payers will not use them 
at all, because they are compelled to pay their taxes 
forthwith under heavy penalties, and to obtain their 
licenses immediately, or cease from business, so that 
if the collectors of these taxes continue to refuse to ac- 
cept these coupons, aud so render necessary an appeal 
to the courts, and a separate action by each tax-payer 
upon each tender, such refusal will be tantamount to 
an utter destruction of the rights of your petitioner, 
because delays will thus occur which the tax-payers 
cannot submit to for the above-named reasons and 
others, and thus your petitioner will be deprived of the 
benefit of the arrangements he has made, as well as of 
all opportunity of having his coupons so used at any 
time save in small amounts and at rare intervals.” 

The prayer for relief is as follows: 

“Tn tender consideration whereof, and inasmuch as 
your petitioner is without adequate relief save ina 
court of equity, wherein such matters are properly 
cognizable, and inasmuch as he will suffer great and 
irreparable loss and damage, exceeding $500 in amount 
unless reliefis afforded him immediately, and the 
above named officers are required to perform specifi- 
cally the contract aforesaid, and receive his said cou- 
pons in payment of all or any of the dues and taxes 
above named immediately upon their being tendered 
therefor by any tax-payer or applicant for a license, 
and to avoid a multiplicity of suits and prevent an ob- 
struction of justice, he prays that Morton Marye, aud- 
itor of Virginia, Samuel C. Greenhow, A. L. Hill, and 
V. G. Dunnington, treasurers of the cities of Rich- 
mond, Norfolk, and Lynchburg, respectively, and R. 
B. Munford, Charles D. Langley and Charles W. 
Price, commissioners of the revenue for said cities, re- 
spectively, be made parties defendant hereto, with apt 
words to charge them, and may be required on oath to 
answer fully the allegations hereof. 

“And that the said defendants, their assistants, 
clerks, and agents, be required and compelled to speci- 
fically perform the said coupon contract according to 
its legal tenor and effect, and to accept your orator’s 
said coupons, or any of them, from any tax-payer pre- 
senting them or any of them in payment of his taxes, 
license taxes, or other dues, and to receipt therefor, or 
certify the payment and deposit thereof, in cases of 
applications for license, in precisely the same form and 
with precisely the same force and effect as they would 
do if said tender, payment, or deposit were made in 
money. And that your honors will decree said cou- 
pons to be genuine, legal coupons, legally receivable 
for all taxes, debts, and demands due the State of Vir- 
ginia, and especially for all license taxes or assess- 
ments by whatever name the same may be called. And 
to the end that your orator may have full relief in the 
premises he also prays that a preliminary restraining 
order and injunction may be issued without delay, en- 
joining and restraining the said defendants, their as- 
sistants, clerks, and agents, and each and every one of 
them, from refusing to acceptany of the coupons 





named in the Exhibit A herewith, in full payment pro 
tanto of the taxes, license taxes, or other dues, due by 
any tax-payer to the State who may tender the same 
in payment thereof, and enjoining and restraining 
them from refusing to execute and deliver forthwith 
to such tax-payer his tax-bill, duly receipted, or to an 
applicant for a license a certificate that the amount of 
coupons tendered by such applicant has been depos- 
ited with him in payment of the tax or deposit required 
or assessed for said license, and from refusing, im- 
mediately upon the presentation of such certificate, to 
grant and issue the license applied for to such appli- 
cant, all in the same manner, and to have precisely the 
same force and effect as if said payments were made in 
coin or currency.” 

There is also a prayer for general relief. 

There was a final decree on bill, answer, replication 
and proofs, granting the injunction as prayed for, and 
the defendants appealed. 

This bill is without precedent, and should have been 
dismissed. It isa clear case, as stated, of damnum 
absque injuria. Sofar asthe contract with the com- 
plainant was, that the State should pay to him his 
coupons at maturity, there is no doubt a breach; but 
he asks no relief as to that, for there is no remedy by 
suit to compel the State to pay its debts. So farasthe 
contract was to receive the coupons of the complain- 
ant in payment of taxes and other dues to the State, 
there is no breach, for he does no allege that any of 
them have been tendered by any tax-payer or debtor 
to the State in payment of taxes or other dues; nor 
that there has been arefusal on the part of any tax 
collector, or other officer of the State charged with the 
collection and receipt of taxes and dues to the State, 
to receive them in payment therefor. Personally the 
complainant has no right to offer them for such pur- 
pose, for he owes no taxes or other debt to the State. 
There is nothing shown in the bill by which he is pre- 
vented from transferring them to others who would 
have the legal right to use them in that way, except 
that being discredited for such uses by the previous 
refusals of the officers of the State to receive other 
but similar coupons, the complainant can find 
no one willing to purchase them from him at a 
reasonable price for such purposes. This damage is not 
actionable, because it is not a direct and legal conse- 
quence of a breaeh of the contract, and is not distin- 
guishable from the damage any creditor might suffer 
from the known inability or unwillingness of his debt- 
ors to perform their obligations. Such discredit might 
and often does result in the bankruptcy and financial 
ruin of the creditor, but no action lies to recover dam- 
ages for the consequential loss, which the law does not 
connect with the default, as cause and effect. To en- 
able the complainant to avail himself of the benefit of 
his contract with the State, to receive his coupons in 
payment of taxes, he must first assign them to some 
one who has taxes to pay, as he has not; but when he 
does so, by the assignment, he has lost his interest in 
the contract and his right to demand its performance, 
all right to which he has transferred with the coupons. 
It isonly when in the hands of tax-payersor other 
debtors that the coupons are receivable in payment of 
taxes and debts due to the State. 

The bill as framed therefore calls for a declaration 
of an abstract character, that the contract set out re- 
quiring coupons to be received in payment of taxes 
and debts due to the State is valid; that the statutes 
of the General Assembly of Virginia impairing its ob- 
ligations are contrary to the Constitution of the Uni- 
ted States, and therefore void; and that it is the legal 
duty of the collecting officers of the State to receive 
them when offered in payment of such taxes and 
debts. 

But no court sits to determine questions of law in 
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thesi. There must bea litigation upon actual trans- 
actions between real parties, growing out of a contro- 
versy affecting legal or equitable rights as to person or 
property.' All questions of law arising in such cases 
are judicially determinable. The present is not a case 
of that description. 

The decree of the Circuit Court is accordingly re- 
versed, and the cause is remanded, with directions to 
dismiss the bill; and 


It is so ordered. 


STATUTE OF LIMITATIONS — ACTION AGAINST 
DIRECTORS—BY STOCKHOLDER—CODE 
CIV. PROC., SECTIONS 388, 394. 


NEW YORK COURT OF APPEALS, MAY 15, 1885. 


BRINKERHOFF V. BostwicK.* 


B.. a stockholder of an insolvent National bank, in behalf of 
himself and all others similarly situated, brought an ac- 
tion against the directors of said bank to recover damages 
occasioned by the negligent and wrongful acts of said di- 
rectors whereby the property and effects of the bank had 
been stolen, wasted and squandered, and the bank ren- 
dered utterly insolvent. The action was commenced Jan- 
uary 10, 1880, and alleged the commission of the wrong- 
ful acts to have been between 1871 and 1876. Held, 
that the action was not brought “to enforce a liability 
created by law,”’ within the meaning of section 394, Code 
Civ. Proc. That the limitation applicable to said action 
is ten years, as prescribed by section 388, 

PPEAL from a judgment of the General Term of 
the Second Department affirming a judgment in 

favor of the defendant, entered upon anew suit di 

rected at Circuit. 

The National Bank of Fishkill was organized in 
April, 1865, with a capital of $200,000, and continued 
to do business thereafter until January, 1877, when it 
became insolvent, and the defendant, Henry Bostwick, 
was appointed its receiver. From the time of its or- 
ganization until that time Bostwick and the other de- 
fendants were its directors. At the time of the ap- 
pointment of the receiver the entire capital of the bank 
had been lost, and there was a large deffciency of assets 
to pay its creditors,and the stockholders were ren- 
dered liable for a large sum of money to make up such 
deficiency. 

In January, 1880, the plaintiff, Theodore Brinkerhoff, 
a stockholder, suing in his own behalf and for the 
benefit of allthe other stockholders of the bank, com- 
menced this action against the defendants, alleging in 
his complaint that they during all the time mentioned 
had been directors of the bank, aud that by their mis- 
conduct, carelessness and negligence and their inatten- 
tion to its affairs, the property and effects of ‘the bank 
had been stolen, wasted and squandered, so that the 
bank was rendered utterly insolvent, and its stock- 
holders were thus greatly damaged; and relief was de- 
manded, that the damages which the bank and its 
stockholders had sustained by reason of the matters 
stated be ascertained and determined, and that the 
defendants, who were directors of the bank, be ad- 
judged to pay such damages, and that the defendant 
Bostwick, as receiver of such bank, recover, collect and 
receive such damages for the,benefit of the creditors 
and stockholders of the bank. 

The defendants demurred{to the complaint upon va- 
rious grounds, but the demurrer was finally overruled 
in this court. 88 N. Y. 52. Thereafter upon their pe- 
tition to the court other stockholders were allowed to 
come in and be made plaintiffs in the action, and the 
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defendants withdrew their demurrer and answered 
the complaint, denying all the allegations of miscon- 
duct contained therein, and setting up the three years’ 
and the six years’ limitations in bar of the action. 

The action was brought to trial at a Cireuit Court, 
and after some evidence had been given to sustain the 
allegations of the complaint, the defendants ob- 
jected to certain evidence offered, on the ground 
that “the plaintiffs in this action cannot maintain the 
action for any transactions or thing whereby loss re- 
sulted to the plaintiffs which happened more than 
three years before the commencement of the action,” 
and the court decided that the action was subject to 
the limitation of three years; to which decision the 
plaintiffs excepted. 

Plaintiffs’ counsel then offered evidence tending to 
establish a cause of action, as alleged in the complaint, 
against the defendants for losses arising from transac- 
tions between the years 1871, and December 31, 1876, 
and defendants’ counsel objected to the competency 
of such evidence on the same grounds as before, which 
objection was sustained by the court and the plaintiffs 
duly excepted. Plaintiffs’ counsel thereupon stated 
that they could offer no evidence of a transaction by de- 
fendants tending to establish the cause of action al- 
leged in the complaint which had not happened at 
some time between the year 1871 and December 31, 
1876. The court thereupon ruled that none of such 
evidence was admissible under the statute of limita- 
tions, to which ruling plaintiffs duly excepted, and 
then rested their case; and upon motion of defend- 
ants’ counsel the court dismissed the complaint on the 
ground that the three years’ limitation applied; and 
plaintiffs excepted. 

From the judgment entered at the Circuit the plain- 
tiffs appealed to the General Term, and from judgment 
of affirmance there to this court. 


E. A. Brewster, O. D. M. Baker and John F. Schlos- 
ser, for appellants. 


S. Hand, for respondents. 


EARL, J. If the cause of action alleged in the com- 
plaint was barred by lapse of time as tothe original 
plaintiff, Theodore Brinkerhoff, then the plaintiffs 
were properly nonsuited. The important questions to 
be determined are whether the action was barred by 
any of the Ilmitations specified in the Code, and if so, 
by which one of them. Weare of opinion that it was 
not barred by section 394, which controlled the decis- 
ion of the trial judge, and which provides that ‘this 
chapter does not affect an action against a director or 
stockholder of a moneyed corporation or banking as- 
sociation to recover a penalty or a forfeiture imposed. 
or to enforce a liability created by law; but such an 
action must be brought within three years after the 
cause of action has accrued.”’ 

The claim on the part of the defendants is that the 
word ‘‘a liability created by law”’ in this section means 
simply a legal liability. On the other hand, it is 
claimed on the part of the plaintiffs that these words 
mean a liability created by some statute; and we are 
of that opinion. The phrase is not such as would have 
been used, and certainly is not such as is commonly if 
ever used, 1n statutes to describe a liability existing at 
common law independently of any statutory provis- 
ion. Such expressions as “ required by law,” ‘‘regu- 
lated by law,” ‘‘allowed by law,’* ‘‘made by law,” 
‘limited by law,” ‘‘as prescribed by law,” “‘alaw of 
the State,” are of frequent occurrence in the codes and 
other legislative enactments; and they are always used 
as referring to statutory provisions only. The phrase 
“created by or under the laws of the State” occurs 
several times in the Code, and is always used in the 
sense of a thing brought into existence by or under 
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statute law. Code, §§ 1775, 1784, 1785, 1797, 1798, 1812. 
The liability referred to is one created by the same 
law which imposes penalties and forfeitures, and they 
are always imposed by statute law. The section would 
have taken a different form if the Legislature had 
meant by the phrase “liability created by law,” be- 
cause then their sense would have been precisely ex- 
pressed if the words ‘‘to recover a penalty or forfeit- 
ure imposed, or to enforce a liability created by law,”’ 
had been entirely omitted from the section, and then 
all actions against directors and stockholders of mon- 
eyed corporations must have been commenced within 
the three years. 

The construction we give to this section is made 
guite obvious if we trace the history of the law em- 
bodied therein. It was copied from section 109 of the 
Code of Procedure, as amended in 1849, which was sim- 
ilar except as to time of limitation. Section 109 was 
section 89 of the Code of 1848, and there read as fol- 
lows: ‘‘This title shall not affect actions against direct- 
tors or stockholders of a moneyed corporation to re- 
cover a penalty or forfeiture imposed, or to enforce a 
liability created by the second title of the chapter of 
the Revised Statutes entitled ‘of moneyed corpora- 
tions,’ but such action must be brought within six 
years after the discovery by the aggrieved party of the 
facts upon which the penalty or forfeiture attached, 
or the liability was created;’’ and that section was 
copied from section 44, chapter 4, part 3, of the Re- 
vised Statutes. The second title of the chapter of the 
RevisedStatutes, entitled ‘‘ of moneyed corporations,” 
was one imposing liabilities upon directors and stock- 
holders of moneyed corporations for a variety of mat- 
ters and acts particularly specified, and that title was 
largely copied from the act, chapter 325, of the Laws 
of 1825, where similar liabilities were imposed upon 
directors with a provision that no statute of limita- 
tion should bar any suit in law or equity against them 
for any sum of money for which they were made liable 
by that act. The title and chapter of the Revised 
Statutes referred to were in furce in 1845, and also in 
1877, when section 394 of the Code took its present 
shape; and the same liabilities against directors and 
stockholders are imposed by the provisions of the act, 
chapter 409 of the Laws of 1882, entitled, ‘‘An act to 
revise the statutes of this State relating to banks, 
banking and trust companies.’’ It is clear therefore 
that the words, “liabilities created by law’ could 
have, and can now have full scope by confining the lia- 
bilities to such as are imposed by statute law only. It 
cannot be supposed that it was intended by the Legis- 
lature to change the policy which had characterized 
the legislation of this State for many years, when in 
1849, for the first time, the reference to the liabilities 
created by the Revised Statutes was left out of the 
section of the Code, and the phrase “‘a liability created 
by law’”’ substituted. Statutory liabilities were still 
intended, and tlie new phrase comprehended not only 
liabilities created by the title and chapter of the Re- 
vised Statutes referred to, but also’ those created by 
other statutes and the Constitution of 1846, art. 8, § 7. 
The same Legislature which amended the Code in 
1849, by leaving out the reference to the Revised Stat- 
utes, passed the act, chapter 226 of the laws of that 
year, to impose liabilities upon stockholders of mon- 
eyed corporations, and thus to give effect to the con- 
stitutional provision referred to, and the section of 
the Code was probably amended to bring within its 
scope the new liabilities thus created. 

1t cannot be perceived that there would be any rea- 
son or policy for establishing a different limitation of 
time for the commencment of actions to enforce the 
common-law liabilities of directors from that estab- 
lished for actions to enforce the same kind of liabili- 
ties against other persons, while it might be very 





proper that actions to enforce the special liabilities of 
directors and stockholders for penalties and forfeit- 
ures and statutory obligations should be limited to 
three years. 

For all these reasons we feel quite sure that the Leg- 
islature intended by the phrase ‘‘ a liability created by 
law,”’ in section 109 of the Code of Procedure, and in 
section 394 of the present Code, a liability created by 
statute law. 

It is not claimed that the liability which the plaint- 
iffs seek to enforce in this action against the directors 
is one created by any statute, but as we held when the 
case was here before, it is a common-law liability 
springing out of their relations to the bank and the 
manner in which they discharged or omitted to dis- 
charge their obligations and duties as directors 
thereof. 

What limitation of time then was applicable to this 
action? We think the limitation is regulated by chap- 
ter 4 of the Code of Civil Procedure. Section 414 pro- 
vides that the provisions of that chapter shall apply 
and constitute the only rule of limitation applicable to 
a civilaction or special proceeding, except as men- 
tioned in that section, and this section does not come 
within any of the exceptions. It does not come within 
subdivision three of that section because it was not 
commenced within two years after the Code took ef- 
fect. 

We think the limitation applicable to this action is 
ten years, that which is prescribed by section 388 of 
the Code. 

This is unquestionably an equitable action, and the 
plaintiffs stand in the place of the receiver, and if he 
had prosecuted the action he would have stood in the 
place of the bank and had the same rights which it 
would hav had if plaintiff. So this action, for the 
purpose of determining the limitation of time applica- 
ble to it, must be governed by the same law which 
would have been applicable if the action had been 
brought by the bank. The action is against the direc- 
tors as trustees to call them to account for the manner 
in which they discharged their trust, and is one of 
which courts of equity always have jurisdiction. An- 
gell & Ames Corp., §§ 312, 314; Robinson v. Smith, 3 
Paige, 222; Heath v. Erie R. Co., 8 Blatchf. 347; 
Brinkerhoff v. Bostwick, 88 N. Y. 52. 

In the latter case Rapallo, J., said: ‘‘The liability 
of the directors of corporations for violations of their 
duty or breaches of the trust committed to them, and 
the jurisdiction of courts of equity to afford redress to 
the corporation, and in proper cases to its shareholders 
for such wrongs, exist independently of any statute.” 

There is no doubt therefore that as to the original 
plaintiff in this action the proof of violations of duty 
and breaches of trust by the defendants could range 
through ten years prior to the commencement of the 
action. 

But the other plaintiffs became parties to the action 
upon their petition January 27, 1883, more than six 
years after the bank became insolvent and its direc- 
tors had ceased to have any control of its affairs; and 
hence the claim is made that the action must be 
treated as commenced as to ther at that date, and 
that therefore a different limitation of time is applica- 
ble to them from that which is applicable to the origi- 
nal plaintiff. We are of the opinion that this claim is 
not well founded. The action was commenced by 
Theodore Brinkerhoff suing in his own behalf and for 
the benefit of the other stockholders of the bank; and 
therefore for the purpose of the statute of limitations 
the action must be treated as if all the stockholders 
were plaintiffs. The action is really the action of all 
the stockholders, as it was necessarily commenced in 
their behalf and for their benefit. It could not have 
been commenced by one stockholder for himself alone. 
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It is true that at any time before judgment the original 
plaintiff, before the others were made parties, could 
have discontinued the suit or could have settled his 
individual damages with the defendants and have exe- 
cuted a release which would have been effectual as to 
him. Butif he had prosecuted the action to judg- 
ment then the judgment would have been for the 
benefit of all the stockholders, and he would then have 
ceased to have control over it because the rights of the 
other stockholders would at once have attached 
thereto. The bringing of the action by this original 
plaintiff did not prevent the other stockholders from 
bringing similar actions. But the moment a judg- 
ment should be recovered in one action for the benefit 
of all the stockholders, the proceedings in all the 
others would be stayed. Innes v. Lansing, 7 Paige, 
583. In this case therefore it was not necessary that the 
other plaintiffs should have been joined as nominal 
plaintiffs. The suit could have gone to judgment with- 
out their presence as nominal plaintiffs, and the judg- 
ment would have been just as effectual and just as 
beneficial for them as if they had been actually named 
as parties plaintiffs. The suit having been com- 
menced for their benefit, in which full and adequate 
relief could have been given to them, their rights 
would not have been barred by any lapse of time if 
they had not come in as plaintiffs. There was no pur- 
pose in their becoming nominal plaintiffs except that 
they might may some control of the action, and thus 
be present to protect and secure their rights, and 
to prevent a discontinuance of the action by the origi- 
nal plaintiff. 

In Cunningham v. Pell, 5 Paige, 613; S. C., 6 id. 655, 
a chancery suit was commenced by a creditor against 
the directors of a moneyed corporation to enforce 
their liability for a fraudulent breach of trust, and 
some considerable time after the commencement of 
the action the plaintiff amended his bill by inserting 
an allegation that it was filed also in behalf of all others 
standing in the same situation; and it was held that a 
third person, against whose right of action at the time 
of such amendment the statute of limitations had run, 
so that he could not have filed the bill himself, could 
not come in and claim relief against the defendants 
upon the decree made upon such amended bill. But it 
is clearly inferable from that case that if the suit had 
originally been commenced by the plaintiff on behalf 
of himself and all others standing in the same situa- 
tion, the action would not have been barred as to any 
of the persons for whose benefit it was prosecuted by 
any limitation of time. 

We therefore conclude that all these plaintiffs stand 
upon the same footing as to the limitation of time, 
and that the judgment should be reversed and a vew 
trial granted, costs to abide event. 


All concur. 
—_——_——_—. 


MARYLAND COURT OF APPEALS ABSTRACT.* 

EsTOPPEL-TRUSTEE-CO MMISSIONS WAIVED.—A trus- 
tee , by waivingcertain commissions allowed him by 
the decree appointing him trustee, is not thereby es- 
topped from claiming and receiving commissions sub- 
sequently earned. Denmead v. Denmead. Opinion by 
Bryan, J. 


EXECUTION OF JUDGMENT NOT RESTRAINED — IN- 
JUNCTION.—An action was brought on certain notes 
on the 8th of September, 1881, and N., the defendant, 
was duly served with process, and he appeared to the 
action, but interposed no defense; and on the 10th of 
October, 1881, judgment was entered for want of plea. 
This judgment was extended for $967.10 with interest 








*To appear in 62 Maryland Reports. 





and costs. A payment was made on the judgment, 
and at the time of such payment, it was agreed be- 
tween the parties to the judgment that the lien of the 
judgment should be waived and deferred to a subse- 
quent mortgage made by N. of his property, which 
was accordingly done, and it was then and there 
agreed that the balance of the judgment should be 
soon thereafter paid. The payment was not made as 
promised, and the plaintiff in the judgment sued out 
execution on the 4th of October, 1882. On the 2nd of 
January, 1883, nearly fifteen months after the judg- 
ment rendered, N. filed a bill for an injunction to re- 
strain the collection of the balance due on the judg- 
ment, upon the ground that there was usury in the 
debt upon which the judgment was recovered. The 
auswer swore away all the equities of the bill, and the 
averments of the answer were not overcome by proof. 
The bill did not allege with any exactness the amount 
of the usury overand above the principal sum ad- 
vanced, with legal interest thereon, or the real amount 
due, principal and interest, after deducting the usury 
retained. There was no pretense that the complain- 
ant was not fully aware of all the facts of the case from 
the commencement. There was no offer to bring into 
court the amount of principal and interest that might 
be actually due on the judgment after deducting the 
alleged usury. Held, that the case was not such as to 
entitle the complainant to an injunction to restrain 
the execution of the judgment. Inthe case of Rog- 
ers v. Rathbun, 1 Johns. Ch. 367, Chancellor Kent lays 
down the principle, deduced from the authorities, ap- 
plicable to this and all similar cases. That was a case 
to restrain proceedings at law. He said: “It is a set- 
tled principle, that he who seeks equity, must do 
equity; and if the borrower comes into th‘s court for 
relief against his usurious contract, he must do what 
is right, as between the parties, by bringing 
into court the money actually advanced, with 
the legal interest, and then the court will lend 
him its aid as against the usurious excess. To 
compel a discovery, without such offer, would be 
against the fundamental doctrine of this court, which 
will not force a discovery that is to lead to a forfeit- 
ure.’’ The same principle is fully recognized by this 
court in the case of Trumbo v. Blizzard,6G. & J. 18, 
24; and in the more recent cases of Powell v. Hopkins, 
38 Md. 1, 13; Walker v. Cockey, id. 75,78; Hill v. Reif- 
snider, 39 id. 429, 433. Newrath v. Hecht. Opinion by 
Alvey, C. J. 


MUNICIPAL CORPORATION— ADVERTISEMENT FOR 
PROPOSALS FOR GRADING AND PAVING A STREET.— 
Where in an ordinance, providing for the grading, 
gravelling, shelling, curbing and paving of streets in 
the city of Baltimore, it is declared that the city com- 
missioner, after he has determined upon doing the 
work authorized by said ordinance, ‘‘shall give ten 
days’ notice in three newspapers that proposals will be 
received for doing the same,” and “that the said pro- 
posals shall be opened in the mayor’s office, and the 
contract shall be awarded to the lowest responsible 
bidder,”’ held, (1) that advertising for proposals in 
one newspaper only is nota substantial compliance 
with the requirement of the ordinance. (2) That fail- 
ure by the city commissioner to advertise for propos- 
als to do the work in three newspapers, as required by 
the ordinance, is such a departure from a substantial 
and important provision, introduced for the benefit 
and protection of the property owners, as entitles 
them to an injunction to restrain the collection of the 
tax imposed upon them to pay the expense of the 
work done. Mayor, etc., v. Johnson. Opinion by 
Miller, J. 


WILL—DEVISE NOT AGAINST PUBLIC POLICY—RIGHT 
OF TESTATOR TO ATTACH A CONDITION—DEVISE OR BE- 
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QUEST IN TRUST, FOR EDUCATIONAL AND CHARITABLE 
PURPOSES—CERTAINTY — MUNICIPAL CORPORATION— 
PROPERTY HELD IN TRUST BY—EQUITY JURISDICTION. 
—A testator, who died on the 23d of March, 1882, after 
declaring certain uses as toa small portion of his es- 
tate, devised and bequeathed in trust as to all the 
rest and residue of his estate, to appropriate and ap- 
ply the net income thereof as follows: “If within 
twelve months after my decease, my brother, F. B., 
shall withdraw from the priesthood in the Roman 
Catholic Church (should he be at the time of my death 
a priest in said church), and from any and every order 
or society connected with said church, of which he 
may be a member, and until he shall become a priest 
or deacon in said church, or shall counect himself with 
some order or society of said church, or until the in- 
come of said property, or some part thereof, shall be 
sought to be subjected to the payment of his debts or 
liabilities by legal process, I direct that the net income 
of said rest and residue of my estate, be paid to the 
said F. B. in every year, in such installments as the 
said trustee, or his successor or successors, may deem 
best, for and during the term of the natural life of the 
said F. B.”” At the time of the testator’s death, his 
brother, F. B.,was not a priest or deacon in,nor a mem- 
ber of, or connected with any order or society of the 
Roman Catholic Church; but on the 31st of July, 1882, 
he became a member of, and connected himself with 
an order or society of that church, and has remained 
80 connected ever since. He was unmarried and with- 
out issue at the time ofthe death of the testator, and 
has so remained. On abill filed to obtain a construc- 
tion of the will, it was held (1), that F. B. took an 
equitable estate under the will, and became entitled to 
the income thereof from the death of the testator to 
the time of his becoming a member of the order or so- 
ciety connected with the Roman Catholic Church; (2) 
that it was not against public policy to make the de- 
vise or bequest dependent upon the condition that F. 
B. should withdraw from the priesthood, or member- 
ship of any order or society connected with such 
church, or refrain from forming any such connection; 
and the testator bad the right to make the enjoyment 
of his bounty dependent upon the condition attached 
toit. Mitchell v. Mitchell, 18 Md. 405; Vidal v. Gir- 
ard, 2 How. 127, 199; Ex parte Dickson, 1 Sim. (N. 8.) 
37. Under its charter, the city of Baltimore has the 
power to accept and hold in trust, any property for 
educational and charitable purposes. Code Pub. Lo- 
cal Law, art. 4, § 2; see also 2 Kent Com. 280; 2 Dill. 
Mun. Corp. (3d ed.), § 567, and cases there cited; Vidal 
v. Girard, 2 How. 127; McDonogh v. Murdoch, 15 id. 
367; Perin v. Carey, 24 id. 465. On the occurrence of 
an event, which actually took place, a testator devised 
and bequeathed the rest and residue of his estate to 
the mayor and city council of Baltimore, in trust, for 
the McDonogh Educational Fund and Institute, to be 
applied to establishing a chair therein, to be called the 
**Zenus Barnum Chair," to promulgate such course of 
instruction in said Institute, as would aid in the prac- 
tical application of the mechanical arts. He then de- 
clared that the property so given should be held under 
the same control and direction as the estate and prop- 
erty now held by said Fund and Institute, and to be so 
appropriated and applied as to give boys in that insti- 
tution such useful and practical mechanical education, 
as would enable them to gain a livelihood by skillful 
manual labor. There never had been such an incor- 
porated body as the **McDonogh Educational Fund 
and Institute,’ but there had been for many years, 
and still existed, a municipal organization or agency, 
constituted by ordinance of the city, under the name 
and style of the ‘“‘ Board of Trustees of the McDouogh 
Educational Fund and Institute,” for the administra- 
tion of the educational fund devised under the will of 











tate had been devoted exclusively to the purchase, the 
establishment, and the maintenance of the “ School 
Farm,” authorized and directed to be maintained by 
the will. This farm,with its organized school thereon, 
with its teachers and pupils, was Kuown as the “ Mc- 
Donogh bustitute,’”* and was under the exclusive man- 
agement and control of the ‘*‘ Board of Trustees of the 
McDonogh Educational Fund and Institute.’ Held, 
(1) that the testator clearly intended that the estate 
given should be managed and controlled by the ** Board 
of Trustees of the McDonogh Educational Fund and 
Institute,’ and should be applied by that municipal 
agency, in the manuer designated in the will, in con- 
nection with, and as part of the ‘‘McDonogh Insti- 
tute.”’ (2) That there was no uncertainty, and there 
could be no difficulty, in the application of the fund to 
the purpose and object designated by the testator. (3) 
That the objects and purposes, and the beneficiaries of 
the trust, were sufficiently certain and defined to ren- 
der the trust valid, and to enable a court of equity, by 
virtue of its inherent jurisdiction and power over 
trusts,to enforce the trust, in accordance with the plan 
and intent of the’testator. Where property is held by 
a municipal corporation in trust, or where the trust 
reposed in the corporation is for a charity within the 
scope of its duties, a Court of Chancery will prevent 
the misapplication of the tryst funds, and compel the 
execution of the trust. And this jurisdiction is not 
founded upon the Statute of 43 Elizabeth, ch. 4, but is 
a part of the original inherent jurisdiction of the Court 
of Chancery over the subject of trusts. 2 Dil. Mune. 
Corp. (3d ed.), § 567, 909; Attorney-General v. City of 
Dublin, 1 Bligh N. R. 812. Barnum v. Muyor, ete. 
Opinion by Alvey,jC. J. 


CARRIER—PERSON HAVING CHARGE OF CHILD—RE 
FUSAL TO PAY FARE—EJECTING FROM CAR—DAMAGES 
—WHEN PUNITIVE NOT RECOVERABLE.—A passenger 
on a railway train is responsible for the fare of a child 
under his charge, and upon refusal to pay the same, 
may, together with the ehild,be ejected from the train, 
although he had paid his own fare. If.a conductor on 
a railway train finds a child sitting beside a female 
passenger, and knows that the father of the child is in 
the car, or could know upon proper inquiry, he has no 
right to hold the female passenger responsible for the 
child’s fare. A passenger wrongfully ejected from a 
railway train is entitled to recover from the railway 
company such damages as in the judgment of the jury, 
under all the circumstances of the case, would be a 
proper compensation for the unlawful invasion of his 
rights asa passenger, and for the injury to his person 
and feelings. A passenger on arailway train, though 
forcibly and wrongfully ejected from the train by an 
officer of the railway company, is not entitled to puni- 
tive damages, if the wrongful act were committed in 
the discharge of a supposed duty, or without any evil 
or bad intention. In the Phila., etc., R. Co. v. Quig- 
ley, 21 How. 202, 214, Mr. Justice Campbell says: 
‘“‘Whenever the injury complained of has been in- 
flicted maliciously or wantonly, and with circumstan- 
ces of contumely or indignity, the jury are not limi- 
ted to the ascertainment of a simple compensation for 
the wrong committed against the aggrieved person. 
But the malice spoken of in this rule is not merely the 
doing of an unlawful or injurious act. The word im- 
plies that the act complained of was conceived in the 
spirit of mischief, or of criminal indifference to civil 
obligations.’’ And in the still later case, in the same 
court, of Milwaukee, etc., R. Co. v. Arms, 1 Otto, 489 
493, Mr. Justice Davis said: ‘* Redress commensurate 
to such injuries should be afforded. In ascertaining 
its extent, the jury may consideral]l the facts which 
relate to the wrongful act of the defendant, and its 
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consequences to the plaintiff: but they are not at lib- 
erty to go further, unless it was done willfully, or was 
the result of that reckless indifference to the rights of 
others which is equivalent toan intentional violation 
ofthem. * * * The tort istaggravated by the evil 
motive, and on this rests the rule of exemplary dam- 
ages.”’ We might multiply the cases on this subject 
if necessary, all concurring that exemplary damages 
areawarded asa punishment for the evil motive, or 
intention with which the unlawful act is done, and as 
awarning or example to others. The mere fact, that 
one is forcibly and deliberately ejected from a rail- 
road car, does not necessarily imply that it was done 
wantonly, or willfully, or with a bad motive, although 
the act may be in itself unlawful. The case of the 
Baltimore, ete., Turnpike v. Boone, 45 Md. 344, on 
which the instruction of the court is based, differs 
widely from the one now before us. There the com- 
pany, in violation of its charter, had exacted illegal 
and excessive fares, and passengers were compelled 
either to pay the same, or subject themselves to be ex- 
pelled from the cars. It was under these circumstan- 
ces the court held that public policy required the cor- 
poration should be liable to the highest measure of 
damages, for the deliberation and force accompanying 
its illegal conduct. But there are no considerations 
of public policy that require the application of such a 
rule in a case like the one now under consideration. 
On the contrary to entitle the plaintiff to recover pu- 
nitive damages, according to all the decisions both in 
this country and in England, the jury must find that 
the wrongfulact was done wantonly, or willfully, or 
in the spirit of oppression. It is the evil motive or 
intention with which the wrongful act is done, say 
the Supreme Court, on which rests the rule of punitive 
damages. Phil., ete., R. Co. vy. Hoeflich. Opinion by 
Robinson, J. 


ee 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


WILL—TRUST—PAYMENT OF INCOME.—The second 
clause of the will of Pardon Copeland is as follows: 
“LT give, devise and bequeath to the said trustees the 
sum of $10,000, to be paid to them out of my estate by 
my executors in one year after the probate of my will, 
in trust, to invest and reinvest the same at their dis- 
cretion, and to pay over the income thereof from time 
to time to my son Fisher Copeland as in their judg. 
ment they may think right and best, during his life, 
and upon his decease to pay over said principal sum of 
$10,006 to my two grandsons Harry A. Copeland and 
Merton F. Copeland, share and share alike, to have 
and to hold to them and their heirs to their own use 
forever discharged from all trusts.’’ The only ques- 
tion presented in this case is whether, under this 
clause, the trustees are entitled to receive from the 
executors the interest or income of this fund from the 
death of the testator. lt seems to us that the inten- 
tion of the testator was that the sum of $10,000 should 
be held by his executors as apart of the general estate 
for a year after the probate of the will, and that the 
life tenant was not to be entitled to the income of it 
during that year; and therefore that the case is not 
within the provisions of the Public Statutes, ch. 136, § 
24. Asa general rule, if a residue or a specific fund is 
given for the benefit of a life tenant, he is entitled to 
the income from .the death of the testator, because 
such is presumed to have been the testator’s intention. 
Sargent v. Sargent, 103 Mass. 297; Pollock v. Learned, 
102 id. 49. But this rule’does not apply where the will 
shows that the testator had a different intention, as 
for instance, where the will specifies a time for the 
commencement of the interest or the enjoyment of 





the income or use. Keeth v. Copeland. Opinion by 
Morton, C. J. 
[Decided Jan., 1885.] 


INSURANCE—FIRE--EVIDENCE OF USAGE.—The de- 
fendant insured the plaintiff “on his stock of rags, old 
metals, bones and barrels” contained in his store- 
house. The plaintiff is a junk dealer, * his stock ” con- 
sisting of old articles and materials, paper stock, pieces 
and fragments of all kinds; and it could not be par- 
ticularly described in a policy or other contract with- 
out great prolixity. We think it was competent for 
the plaintiff to prove that by a usage of the trade the 
terms ‘‘rags’’ and “old metals’? had acquired a 
broader sifinification than belongs to these words as 
commonly used. it was an application of the rule that 
where words have two meanings, one common and the 
other peculiar and technical, it is competent to show 
that they were used in the latter sense. 1Greenl. Ev., 
$295; Macy v. Whaling Ins. Co.,9 Mete. 354; Dan- 
iels v. Hudson Ins. Co., 12 Cush. 416, and cases cited. 
The usage upon which the plaintiff relied was not a 
particular ora local usage, but was a general usage of 
the trade. The defendant asked the court to rule 
‘*that a usage or custom of a particular trade, in order 
to bind the defendant, must be proved by substantive 
evidence to have been known to them or their agent, 
and that it was not enough that the jury should pre- 
sume such knowledge, if they found such a usage to 
have been of long continuance.”’ The court refused this 
ruling, and instructed the jury ‘‘ that the plaintiff must 
prove that the alleged usage was; known to the de- 
fendant, and that they would be warranted in finding 
that it was known to the defendant, if they found 
upon all the evidence that there was such a us- 
age or custom, and that it was well defined, universal, 
uniform, and of long continuance.’””’ We understand 
this to mean that the jury might infer the knowledge 
of the defendant from the universality and long exist- 
ence of the usage. A usage such as the instructions 
required having been proved, the defendant’s con- 
tract is deemed to have been entered into with refer- 
ence to such usage if known to it. Underwriters in- 
suring by certain words may fairly be presumed to 
know the mercantile meaning of the words; and the 
fact of a wide-spread and established use has at least 
tendency to show that they had such a knowledge. 
Howard v. Great Western Ins. Co., 109 Mass. 384; 
Croucher v. Wilder, 98 id. 322. Mooney v. Howard Jus. 
Co. Opinion by Morton, C. J. 

[Decided Jan., 1885.] 

CORPORATION—ASSIGNMENT OF STOCK—CREDITOR 
ATTACHING.—An owuer of stock, holding a certifi- 
cate thereof in his own name in a manufacturing cor- 
poration existing under the general laws of and doing 
business in this State, delivered the certificate, with a 
printed assignment in blank, signed by him, indorsed 
upon it, to the plaintiff for the purpose of transferring 
the stock to the plaintiff to hold as security for nego- 
tiable paper. While itso held the certificate, and be- 
fore the assignment had been filled out, and before no- 
tice of the assignment had been given to the corpora- 
tion, the stock was attached by the defendant Willis- 
ton, who had no notice of the assignment, as the prop- 
erty of the assignor. The certificate contained on its 
face the words, ‘ transferable only on the books of 
this company, in person or by power of attorney, on 
surrender of this certificate.’’ This bill is brought by 
the plaintiff to secure its right in the stock, and the 
question is whether its title is good against Williston 
as attaching creditor of the assignor. There are two 
such assignments, the circumstances being alike, ex- 
cept that one was made before the statute of 1881, ch. 
302 (Pub. Stats., ch. 105, § 24), and the other when that 
statute was in force, and that the assignor was the 
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treasurer of the corporation when the last one was 
made. It is assumed that the assignments are suffi- 
cient to sustain the right of the plaintiff unless they 
are rendered invalid against attaching creditors by the 
statutes of this State. Boston Music Hall v. Cory, 
129 Mass. 435, and cases cited; Sibley v. Quinsigamond 
Nat. Bank, 133 Mass. 515. The general act relating to 
manufacturing corporations in force when the first as- 
signment was made was the statute of 1870, ch. 224 [§ 
26 quoted from]. The policy of thelegislation of this 
Commonwealth has been to make stock in corpora- 
tions liable to attachment by the creditors of the 
owner. Stats. 1804, ch. 82; 1808, ch. 65; 1846, ch. 45; 
1833, ch. 187, § 8; 1864, ch. 229, §10; 1838, ch. 98; Pub. 
Stats., ch. 161, §§ 71-73; ch. 171, $$ 44-50; ch. 105, §§ 25, 
26, cited. -‘The inference from this course of legislation 
that the record of the transfer of stock required by 
statute is for the benefit of attaching creditors 
is strengthened by the action of the Legislature at its 
session next after the decision in Boston Music Hall 
v. Corey, ubisupra, by the enactment of the statute of 
1881, ch. 302. Stat. 1884, ch. 229; Fisher v. Essex Bank, 
5 Gray, 373; Boyd v. Rockport Mills, 7 Gray, 406; 
Blanchard vy. Dedham Gas Light Co., 12 id. 213; John- 
son v. Somerville Dyeing Co., 15 id. 216; Rock v. 
Nichols, 3 Allen, 342, cited. The question is not pre- 
sented in precisely the same aspect in the case at bar 
as in any of the cases cited, but it is the same ques- 
tion. The stock has not been sold or transferred under 
the attachment, but the right to it was fixed when the 
attachment was made. The attaching creditor then 
acquired the rights of a purchaser for value, and the 
case is to be determined as if the stock had been sold 
on execution and a certificate of it given to the cred- 
itor. At that time the blank assignment had not been 
filled out or presented for record, and no demand had 
been made on the corporation for a new certificate; 
and the attaching creditor had no notice of the assign- 
ment. That upon these facts the statute makes the as 

signment invalid as to him cannot be doubted. The 
legislative action and judicial decisions upon the sub- 
ject are conclusive of the construction and effect to be 
given to the statute. The second assignment is af- 
fected by the statute of 1881, ch. 302, which is decisive 
against the right of the plaintiff. Central Nat. Bank 
v. Williston. Opinion by Morton, C. J. 

(Decided Jan., 1885.] 


NEGLIGENCE—ACCIDENT AT STREET CROSSING—EVI- 
DENCE AS T0 ITS CONDITION—CHALLENGE TO JUROR.— 
Action of tort for personal injuries occasioned to the 
plaintiff by a defective highway in the defendant city. 
At the trial the jury returned a verdict for the defend- 
ant; andthe plaintiff alleged exceptions. The acci- 
dent to the plaintiff happened at astreet crossing on 
Sunday evening, Dec. 24, 1882. Two policemen were al- 
lowed to testify as to the condition of the same cross- 
ing on a Sunday evening between the middle and the 
last of December, 1882, they having been led to exam- 
ine it by hearing of an accident to a woman there. 
The evidence was clearly admissible. There was quite 
enough to warrant the inference that it referred to the 
occasion in question. If the jury had thought that it 
referred to a different Sunday, they no doubt would 
have disregarded it. (2) The instruction to the jury 
that “if there were any residents or tax payers in 
Lowell on the jury such would leave their seats,”’ did 
not preclude the plaintiff from moving the court to ex- 
amine them on oath, or deprive her of her right of 
challenge. Pub. Stats., ch. 170, §35. As she did not 
uvail herself of the means of inquiry afforded her by 
the statute, she is not entitled to a new trial as a mat- 
ter of law, notwithstanding her ignorance that one of 
the jurors was a tax payer of Lowell until after the 
verdict. Woodward v. Dean, 113 Mass. 297; Smith v. 








Earl, 118 id. 531; Wassum v. Feeney, 121 id. 93. Dan. 
iels v. City of Lowell. Opinion by Holmes, J. 
(Decided Feb., 1885.] 


DEPOSIT IN BANK—GIFT—TRUST.—To constitute a 
gift there must be atransfer of the fund to the claim- 
ant, or at least a transfer of it to the depositor as trus- 
tee for theclaimant. Sweeney v. Boston Five Cents 
Savings Bank, 116 Mass. 384, was an instance of the 
former. Gerrish v. New Bedford Institution for Say- 
ings, 128 Mass. 159, was an instance of the latter. But 
a declaration of trust by the owner, ora deposit of the 
fund in his name as trustee, or adeposit in the name 
of another, will not of itself be sufficient to prove a 
gift or voluntary trust; there must be some other act 
or circumstance showing a perfected gift of the legal 
orequitable interest. Clark v. Clark, 108 Mass. 522. 
Broderick v. Waltham Savings Bank, 109 id. 149; 
Powers v. Provident Institution for Savings, 124 id. 
377; Eastman vy. Woronoco Savings Bank, 136 id. 208. 
In this case there was no trausfer of the fund, no per- 
fected gift of it tothe claimant. The supposed donor 
was the depositor, and as such signed the agreement 
and was affected with notice of the by-laws of the 
bank, and received and kept in his possession the de- 
posit book. The by-laws provided that money depos- 
ited should only be drawn out by the depositor or some 
person by him legally authorized, and that no pay- 
ment should be made to any person without the pro- 
duction of the pass-book; and that any depositor 
might designate at the time of making the deposit the 
period for which he desired the same should remain 
and the person for whose benefit it was made, and 
should be bound by such condition annexed to his de. 
posit. The deposit was entered to the credit of the 
claimant, and the pass-book was in its name, 
and the following condition was annexed: ‘Interest 
to be paid to the order of Urial Sherman. Principal to 
be drawn by board of said church after the decease 
of said Urial.’’ The depositor never had any commu- 
nication with the claimant in regard to the matter, 
and the claimant did not know of the deposit until 
after the death of the depositor. The only contract 
made was between the depositor and the bank. The 
form of the deposit and the condition annexed were 
parts of that contract, and in some respects modified 
it; butas regards the claimant they are nothing more 
than declarations of the depositor competent only upon 
the question of his intention. But no inference can 
be drawn from the form or circumstances of the de- 
posit that the depositor intended to give to the claim- 
ant any right or interest in the fund to take effect 
during his own life, and deprive him of the dominion 
and control of the property, and prevent him from re- 
voking the gift. Sherman v. New Bedford, etc., Sav- 
ings Bank. Opinion by Wallen, J. 

[Decided Feb., 1885.] 


LICENSE—HALL TO USE—MAY BE REVOKED.—There 
was evidence tending to show that the defendant, who 
was the owner of a hall, entered into an oral agreement 
with the plaintiff by which he agreed to permit the 
plaintiff to use the hall for dancing parties on the af- 
ternoon of four holidays — Thanksgiving, Christmas, 
Washington's Birthday and Fast day—at a stipulated 
price for each afternoon. The Superior Court directed 
a verdict for the defendant upon the ground that this 
contract was within the statute of frauds, being a con- 
tract for the sale of an interestin land. The question 
is whether it was such a contract, or merely a contract 
for a license to the plaintiff to enter and use the hall 
for the purpose contemplated. A license is a permis- 
sion or authority to enter the land and to do certain 
acts or series of acts, the parties not intending to con- 
vey any interest in the land; and it is well settled that 





such a license need not be in writing, under the stat- 
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ute of frauds. Thus a license to enter land and cut 
timber, or to gather the growing crops, is valid, though 
not in writing. Whitmarsh v. Walker, 1 Metc. 313. So 
an agreement for a seat in a theatre or other place of 
amusement is a license merely. McCrea v. Marsh, 12 
Gray, 211; Burton v. Scherpf, 1 Allen, 133. So ordi- 
narily an agreement for lodgings in a hotel or boarding- 
house, though the rooms the boarder is to occupy are 
designated, does not create an interest in land, but is 
merely alicense. White v. Maynard, 111 Mass. 250. 
In the case before us it seems to us that the contract 
has the elements of a license rather than of a contract 
for the sale of any interest in land. The use of the hall 
by the plaintiff was not to be continuous, but only oc- 
casional, and for a few hours on four separate (days. 
He was not to have the exclusive occupation and con- 
trol of it. The key was never delivered to him, but 
remained with the defendant, who on the afternoons 
it was occupied under the contract opened, lighted and 
closed it. We think the defendant would remain all 
the time in the legal possession of the land; that the 
plaintiff was to occupy it merely as licensee, and 
would acquire under the contract no interest iu the 
land. It is like the ordinary case of hiringa hall fora 
night, which does not create a lease, but the person 
who hires occupies under a license. Regarding the 
contract in this case as a contract for a license, it is 
true that the defendant had the power to revoke the 
license; and the plaintiff could not compel the de- 
fendanut to give him the use of the hall. But if in re- 
voking it the defendant violated his contract, he is 
responsible for any damage sustained by the plaintiff 
by reason of such breach of contract. Johnson v. Wil- 
kinson. Opinion by Morton, C. J. 

{Decided Feb., 1885.] 


—\—_q____—— 


RECENT ENGLISH DECISIONS. 

WILL—CONVERSION—DIRECTION FOR SALE—DISCRE- 
TION AS TO TIME OF SALE.—A testator gave to his chil- 
dren all his residuary estate, together with all rents, 
interests and dividends arising therefrom, to be divi- 
ded amongst them equally, and he directed his execu- 
tors to selland convert into money his property when- 
ever it should appear to their satisfaction that such 
sale would be forthe benefit of his children, and all 
the money arising from the sale to be invested for the 
benefit of hischildren. Held, that (following Doughty 
v. Bull, 2 P. Wms. 320) the directions to sell and con- 
vert was imperative, and operated from the date of 
the testator’s death. High Ct. of Just., Chy. Div. 
Matter of Raw. Opinion by Pearson, J. [51 L. T.Rep. 
(N. 8.) 283.] 

RAILROAD—GENERAL WORDS IN GRANT—RIGHT OF 
WAY—PURPOSES OF RAILWAY.—By the conveyance to 
arailway company of certain land purchased under 
the powers of their act, on which was a stable, the 
premises were granted, together with all rights, mem- 
bers or appurtenances to the hereditaments belonging 
or occupied, or enjoyed as part, parcel or member 
thereof. Some years previously the vendor, for his 
own convenience, had made a private road on his own 
land from the highway to the stables, and had used it 
ever since. The soil of this road was not conveyed to 
the company, and no express mention of it was made 
in the conveyance. Held, that the general words in 
the conveyance gave the company aright of way over 
the road so long as they used the premises as a stable, 
notwithstanding that the stables had been purchased 
for the purposes of their undertaking, and that the 
company was at liberty to use the stables as such unti 
such time as they were required for the special pur- 
poses of the railway, or were sold as superfluous land. 





Kay v. Oxley, L. Rep., 10 Q. B. 360; and Watts v. 


Kelson, L. Rep., 6 Ch. App. 166, followed. Eng. Ct. 
of App. Bayley v. Great Western Railway. Opinion 
by Cotton, Bowen and Fry, L.JJ. [51 L. T. Rep. 
(N. 8.) 337.) 

WATER — COVENANT —‘‘ HOUSE”? — ADJOINING CEL- 
LARS—PERCOLATION.— The defendants were the as- 
signees of a piece of land which adjoined the plaintiff's 
and which was subject to a covenant entered into with 
the plaintiff that no house should be erected upon the 
land of less value than 4001. The defendants com- 
menced to build two houses or shops, each two stories 
high, upon the land, but the local board objected for 
certain reasons to the mode of building. In conse- 
quence of these objections the two houses were thrown 
together by making a communication between them 
on the ground floor. On the plan as submitted by the 
defendants to the local board, there was also shown a 
communication on the upper floor, but this did not ap- 
pear to have been carried out. As altered,the houses had 
two separate doors opening to the road, and two sepa- 
rate shop windows fronting to the road. They each had 
a separate stair-case, but one of them had no kitchen. 
In the yard behind, which was common tothe two 
houses, there was only one water-closet and ashpit. It 
was admitted that each of the two houses, if they were 
to be considered as separate, was of less value than 
4001., but that the value of the two exceeded that sum. 
One of the houses adjoined a house of the plaintiff's. 
The defendants had titted their house with pipes which 
did not communicate with any drain. The water 
flowing down the pipes settled in the cellar of the de- 
fendants’ house, and thence percolated through the 
ground into the plaintiff’s cellar, which was on a lower 
level, and did some injury. The questions were, first, 
whether a breach of the covenant had been committed ; 
and secondly, whether the injury done to the plaint- 
iff’s cellar by percolation of water was an actionable 
wrong. Held, that the building substantially formed 
two houses, and not one, and that therefore a breach 
of the covenant had been committed. Held also, that 
the defendants, by allowing the water to escape from 
their cellar, had committed an actionable wrong, and 
were liable to pay damages. lam not able to make 
any distinction between the case of Ballard v. Tomlin- 
son, 26 Ch. Div. 194, and the other authorities to which 
I have referred, and I therefore prefer to follow the 
well-known case of Tenant v. Golding, 1 Salk. 21, 360, 
and the long series of cases down to Rylands v. 
Fletcher, L. R., 3 Eng. & Ir. App. 330, which affirm 
very distinctly the proposition that, as an application 
of the maxim sic utere tuo ut alienwm non loedas, any 
one who collects upon his own laud water,or any thing 
else which would not, in the natnral condition of the 
land, be there, ought to keep it in at his peril, and that 
if it escapeshe is liable for the consequences. This 
case seems to me to come within that principle. Eng. 
High Ct. of Just., Chy. Div. Snow v. Whitehead. 
Opinion by Kay, J. [51 L. T. Rep. (N. 8.) 253.] 


WILL—AFTER-ACQUIRED PROPERTY—SPECIFIC OR 
RESIDUARY GIFT—1 VICT., CH. 26, § 24.—Testator by 
his will gave to his son G. for life *‘ my cottage and all 
my land at S., on the especial condition that no fir or 
other trees or shrubs thereon (except when actually 
decayed) be at any time cut down or removed, and 
that the outside boundary of fences be kept in good 
preservation, and the plantations, heathers and furze 
be all preserved in their present state; ’’ and as to all 
other his freehold manor, messuages, lands and real 
estate whatsoever and wheresoever he gave the same 
to trustees upon certain trusts. At the date of his 
will the testator was seised of a cottage and about 
twenty-two acres of land at S. He subsequently con- 
tracted to buy from his son G. a mansion-house and 
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about ten acress of land, also at S., but at the date of 
his death the contract had not been completed. The 
question arose whether the mansion-house and ten 
acres of land were comprised in the specific or the resi- 
duary gift. Held, that they were comprised in the 
specific gift. The statute requires that the will should 
show upon the face of it a contrary intention, that is, 
an intention that the after-acquired property should 
not pass. There are two classes of cases of which the 
books contain examples: one where the words are not, 
strictly speaking, generic, but really describe a par- 
ticular property which the testator had at the date of 
his will, among which Cole v. Scott, 1 Macn & G. 518, 
may be ranked, where Lord Cottenham read the wil} 
as meaning “all the freehold and leasehold estates of 
which the testator at the date of his will was seised or 
entitled,” and that, as Lord Hatherley says in Doug- 
las v. Douglas, Kay 400, beinga reference to something 
specific, would not be enlarged by the provision of the 
statute.’’ On the other hand, such an expression as 
“all the lands of which I am seised in A.’’ must be 
read as if written just before the testator’s death. Doe 
v. Walker, 12M. & W. 591. So the word “ now ”—any 
property I now possess—read in the same manner, 
would pass all the property possessed by the testator 
at the time of his death. Wagstaff v. Wagstaff, L. R., 
8 Eq. 229; Dickinson v. Dickinson, 12 Chy. Div. 22; 
Everett v. Everett, 38 L. T. Rep. (N. S.) 581; 7 Chy. 
Div. 428; Goodlad v. Burnett, 1 K. & J. 341; Re Mid- 
land Ry. Co., 34 Beav. 525. Reading therefore this 
will as though it had been written immediately before 
the testator’s death the words ‘in their present 
State”’ which occur in this devise must be taken to 
refer to that period, and not to indicate an intention 
that after-acquired property should not pass with suf- 
ficient clearness to amount to that contrary intention 
which the statute requires. The real difficulty to my 
mind is to determine whether in fact this gift of specific 
property contains general words which would pass lands 
subsequently acquired, or whether it is, as Lord Cotten. 
ham considered to be the case in Cole v. Scott, supra, 
merely a description of certain specific property of 
which the testator was possessed at the date of his 
will. Lagree with the argument that the mode of 
trying this question is to suppose the testator at the 
date of his will to have been possessed of the property 
which he in fact subsequently acquired, and then to 
consider if the words are sufficient to pass it. They 
certainly were not very apt words for that purpose 
The testator desiring to devise this mansion-house 
would hardly describe it by the term he uses. However 
the word “land” is quite large enough to include it, 
and as the words are ‘“‘all my land at Stour Wood,” I 
do not see that it could be held on any true principle 
of construction that this property would not pass. 
Probably the testator had no intention in the matter. 
Perhaps he did intend this property to go to his 
son. I cannot tell. However he has not indicated 
that contrary intention required by the statute with 
sufficient clearness to enable me to say that this prop- 
erty did not pass. There must be a declaration that 
the property in question passed by the specific devise. 
High Ct. of Just. Portal v. Lamb. Opinion by Kay, 
J. (51 L. T. Rep. (N. 8.) 392.] 
acai cagid 


CRIMINAL LAW. 


INDICTMENT—PLEADING PUBLIC STATUTE— JUDI- 
CIAL NOTICES—PUBLIC LOCAL LAWS.—The Constitu- 
tion of the United States guarantees in criminal prose- 
cutions the accused shall enjoy the right to be in- 
formed of the nature and cause of the accusation, and 
so does the bill of rights of this State. Lord Denman 
says that the first principles of the law require that 
such charge be so preferred as to enable the court to 


| tionally and legally enacted. 





see that the facts amount to a violation of law, and the 
prisoner to understand what it is he is to answer and 
disprove. Forsyth Cas. & Opin. on Const. Law, 457, 
458; 2 Hawk. Pleas of the Crown, ch. 25, $$ 57, 60. It 
is the offense which is charged, that is, the act done, 
which is to be described in the indictment, and not 
law which is alleged to be violated. Ignorance of the 
law is no excuse for its violation, by all authority, and 
the reason is that every one is presumed to know what 
itis. This indictment concluded ‘contrary to the 
form ofthe act of Assembly in such case made and 
provided,” and that would seem to be all that is nec- 
essary in such case. Hale in his Pleas of the Crown, 
vol. 2, p. 192, says the indictment need not set out the 
statute unless it be a private statute, whereof the 
court cannot take notice. The same law is laid down 
by Hawkins’ Pleas of the Crown, ch. 25, §$ 100, 101; 
and in 1 Chitty Crim. Law, 276, 281, the same doctrine 
is maintained. In Bishop on Statutory Crimes, one of 
the latest publications upon criminal law, this state- 
mentis made: ‘It has been perfectly settled that 
there is no necessity in any indictment on a public 
statute to recite the statute upon which it is founded; 
for the judges are bound ex-officio to take notice of all 
public acts of Parliament, and where there are more 
than one by which the proceeding can be maintained, 
they will refer it to that which is most for the public 
advantage.”’ Bishop adds that if recital be attempted, 
variance may vitiate, aud therefore it is always advis- 
able not to recite. Bish. Stat. Crim., § 395. Courts 
are created to administer and enforce thelaw; there- 
fore they do and must take judicial cognizance of all 
public laws. Whether the law has existence is for them 
to say, just as fully as it rests with them to say 
whether the indictment is good or bad, or that the 
evidence to prove the offense alleged is legally admis- 
sible, or otherwise. To the courts alone belong the 
right of saying whether a statute has been constitu- 
Legg v. Mayor, etc., of 
Annapolis, 42 Md. 219; Hamilton v. State, ex rel. Wells 
and Hardesty, 61 id. 14. Ordinarily our laws require 
nothing more than passage by the two Houses of the 
Legislature and the signature of the governor, accom- 
panied with the great seal of the State, affixed in the 
presence of certain designated officers of the Legisla- 
ture, to make them operative. But the law under 
which this prosecution is made, after passage by the 
Legislature and approval in the method mentioned, 
required submission tothe people of Harford county 
at aregular election, for their acceptance, before it 
should become operative. And it is the omission to 
state in the indictment that it became operative 
through the observance of all the formalities prescribed 
in the law, which is the ground of demurrer. It was 
decided in this court in Hammond v. Haines, 25 Md. 
558; Fell v. State, 42 id. 71; and in Crouse y. State, 57 
id. 328, that a law like the one now involved becomesa 
valid law of the State so soon as it received the appro- 
yalof the governor in constitutional form, notwitb- 
standing its operation was deferred till a future time, 
and was made entirely dependent upon the acceptance 
of the same by a majority of the ballots of voters at an 
election for the purpose of ascertaining their wiil. 
Maryland Ct. of App. Slymer yv. State. Opinion by 
Irving, J. (62 Md. 237.] 


OUR NEW YORK LETTER. 
POINTS ON JAPANESE LAW. 
[Suggested by a Perusal of W. 8S. Gilbert’s ‘‘ The Mikado, or 
the Town of Titipu.’’} 
I have just received from a friend of mine in London 
the libretto of Gilbert and Sullivan’s latest, ‘‘ The Mik- 
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ado; or the Town of Titipu,’”’ now runuing success- 
fully at the Savoy and to be produced at our Standard 
Theatre in October. While perusing this libretto I 
was struck with the intimate kuowledge of Japanese 
law and legal functionaries which Mr. Gilbert displays 
thereiu. As weare comparatively ignorant in these 
matters I have thought that some points concerning 
them, stated in Mr. Gilbert’s luminous phraseology, 
would be of interest to your readers. The easiest man- 
ner for me to give them in intelligent sequence is by a 
running account of the story of the ** Mikado,” with 
extracts from such points as relate to Japanese laws 
and legal functionaries. 

Nanki-Poo, the son of the Mikado, but who has dis- 
guised himself as a wandering minstrel in order to 
press his suit for the hand of Ywm- um, the ward ofa 
tailor named Ko-Ko, whom the latter wishes to marry 
himself, has after an absence from ‘Vitipu returned to 
that place to renew his suit because he has heard that 
Ko Ko had been condemned to death ‘for flirting. On 
arriving at Titipu heis surprised to find that Ko-Ko, 
instead of having been executed, has been reprieved 
and exalted to the rank of Lord High Executioner. 
The circumstances of the pardon and elevation of 
Ko-Ko are explained by Pish-7ush, a nobleman, in 
verses which convey the following information con- 
cerning the Japanese law against flirting, and an in- 
genious device for evading it: si 


Our great Mikado, virtuous man, 
When he to rule our land began, 
Resolved to try 
A plan whereby 
Young men might best be steadied. 
So he decreed, in words succinct, 
That all who flirted, leered, or winked 
(Unless connubially linked), 
Should forthwith be beheaded. 


Pish-Tush then goes on to explain that so many exe- 
cutions took place that the following ingenious device 
was employed to counteract the statute: 


And so we straight let out on bail 

A convict from the county jail, 
Whose head was next 
On some pretext 

Condemned to be mown off, 

And made him headsman, for we said 

* Who's next to be decapited 

Cannot cut off another’s head 

Until he’s cut his own off.” 


It is further explained in prose that “our logical 
mikado, seeing no moral difference between the dig- 
nified judge who condemns a criminal to die, and the 
industrious mechanic who carries out the sentence, has 
rolled the two offices into one, and every judge is now 
his own executioner.” 

Yum-Yumand Nanki-Poo manage to meet unobserv- 
ed. In the course of their conversation some interesting 
Japanese legal points are developed when Yaum- Yum 
tells Nanki- Poo that she does not love Ko-Ko; yet it 
would do no good to refuse him because he is her 
guardian, and would not allow her to marry Nanki- 
Poo. The latter says: “But [I would wait until you 
were of age.”’ 

Yum. ‘“ You forget that in Japan girls do not arrive 
at years of discretion until they are fifty. Nank. True, 
from seventeen to forty-nine are considered years of 
indiscretion.” 

They continue ina strain which shows the strong 
feeling of caste prevailing in Japan: 

“Yum. Besides a wandering minstrel, who plays a 
wind instrument outside tea-houses, is hardly a fitting 
husband for the ward of a Lord High Executioner. 





Nank. What if I should prove that, after all, I am no 
musician. Yum. There, I was certain of it, directly I 
heard you play.” 

Ko-Ko’s happiness over his approaching nuptials 
with Yum-Yum is clouded by the receipt of a docu- 
ment from the Mikado preambling that no executions 
have taken place in Titipu fora year, and concluding 
that unless one takes place in a month Ko-Ko shall 
lose his office. The executioner consults with his ad- 
visers as to whom he shall execute. One of them, 
Pooh-Bah, replies with irresistible logic: ‘* Well, it 
seems unkind to say so, but as you’re already under 
sentence of death for flirting, every thing points to 
you. 

Ko-Ko acknowledges the force of this argument and 
is in despair. Suddenly however he hits upon a way 
out of the difficulty. Nanii-Poo does not care to live 
any longer, having lost all hope of marrying Ywm- Yun. 
Ko-Ko requests him to allow himself to be executed 
and he consents, provided he is allowed to be Yum- 
Yum’s husband for amonth. This is agreed to, and 
the act closes with a general chorus of re’oicing. 

The second act takes place in Ko-Ko's garden. 
Yum-Yum is engaged on her bridal toilet. Ko-Ko 
enters excitedly and announces that he has just ascer- 
tained that according to the Mikado’s law, when a 
married man is beheaded his wife is to be buried alive. 
Yum- Yum objects to being buried alive at her hus- 
band’s execution only a month after the date of her 
marriage, because it is ‘such a stuffy death.”” Nanki- 
Poo magnanimously renounces her and furthermore 
consents to be executed at once in order that Ko-Ko 
may remain in good standing with the Mikado whose 
unexpected approach is heralded. There is however 
another hitch, KXo-Ko is so tender hearted that he can- 
not bear to kill an insect, let alone Nanki-Poo, so he 
decides to let Nanki-Poo and Yum-Yum, without 
whom Nanki refuses to continue in this dreary world, 
escape and then to make affidavit before the Mikado 
that the execution has taken place. 

This plan would have worked very well, except that 
the Mikado knows of his son’s disguise, and on read- 
ing the name Nanki /oo in the death warrant he ac- 
cuses Ko-Ko of having compassed the death of the 
heir apparent. 

‘‘T forget the punishment,” says the Mikado medi- 
tatively. ‘Something lingering, with boiling oil in it, 
I fancy. I think boiling oil occurs in it, but ’m not 
sure, | know its something humorous, but lingering, 
with either boiling oil or melted lead. 

Ko-Ko., If your majesty will accept our assurance, 
we had no idea — Mik. I’m really very sorry for you, 
but it’s an unjust world,and virtue is triumphant only 
in theatrical performances.” 

Fortunately however Nankt-/00 and Yum-Yum are 
overtaken by messengers from Ko-Ko. Nanki-Poo 
consents to return if Ko-Ko will marry Katisha, who 
has been pursuing Nanki for years, and free him from 
her importunities. Katisha is not beautiful of face, 
but sbe has, touse her own words, a left shoulder 
blade that is a miracle of loveliness, and her circula- 
tion is the largest in the world. Ko-Ko agrees to 
marry her, and on the return of Nanki-Poo, is par- 
doned. He ingeniously explains his affidavit concern- 
ing Nanki-foo’s execution to the Mikado. 

“When your majesty says, ‘ Let athing be done,’ 
it’s as good as done—practically it is done—because 
your majesty’s willis law. Your majesty says, ‘Killa 
gentleman,’ and a gentleman is told off to be killed. 
Consequently that gentleman is as good as dead—prac- 
tically he is dead—and if he is dead, why not say 
so.”’ 

Of course the Mikado sees the logical force of Ko- 
Ko’s argument, and all ends happily. 
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Do you not agree with me that the lawyers of En- 
glish speaking countries are indebted to Mr. Gilbert 
for the insight he has given them into the laws of 
Japan? And if these laws can be so interestingly 
stated, why should not writers on Englishand A meri- 
can law endeavor to adopt Mr. Gilbert’s charming lit- 
erary style? How interesting the study of law would 
then become ! 


GusTAV KoBBE. 
—--—- oe 


CORRESPONDENCE. 


Lost WILLS. 


Editor of the Albany Law Jowrnal: 

As you are publishing some articles on the subject of 
lost ‘wills, a case to appearin the 57 Vt. may be of 
interest. A testator gave by will his real estate to A. 
and B., his two children and only heirs, and $600 to 
three other persons, who were not heirs, and made the 
$600 a charge on the land given to B. The will was 
coutested, but was established by the Probate Court; 
and B. appealed to the County Court. Just before 
trial the two heirs, being the only parties in court, en- 
tered into an agreement by which judgment should be 
rendered disallowing the will, and that they would 
then divide the property between themselves. 

Accordingly judgment was rendered disallowing the 
will, and this was certified back to the Probate Court, 
and affirmed; and A. and B. divided the estate be- 
tween them, wholly ignoring the other legatees, who 
were minors and unrepresented. B. holding posses- 
sion of the land, two of the minors having become of 
age, and a guardian appointed for the third, a bill in 
equity was brought to charge the 3600 on B.’s land. 
Held, that although by statute all wills are to be 
proved and allowed by the Probate Court, the Court 
of Chancery had jurisdiction ; and that the $600 should 
be made a charge on the real estate received by B.; 
and this on the ground that the transaction was fraud- 
ulent. The court say: ‘‘As between the parties to this 
cause, the will may well be considered as proved in 
the Probate Court, and the appeal vitiated by the 
fraud.” 

Without examining the authorities, it seems to me 
that the facts in this case are somewhat novel, and you 
may think the above worth publishing. 

Yours truly, 
Epwin F. PALMER, 
[Reporter of the Vermont Supreme Court.—Ep.] 
WATERBURY, Vt., May 17, 1885. 


Lis PENDENS IN FORECLOSURE SUITs. 
Editor of the Albany Law Journal: 


Any attorney who has examined titles to real estate 
in New York city must have observed the enormous 
number of notices of the pendency of actions in the 
county clerk’s office. There isa room full of them, 
and the number is increasing with great rapidity. It 
is acommon thing for scores of them to be returned 
on a search, and the number sometimes runs up into 
the hundreds. An attorney is required sometimes to 
spend days in examining these notices, ninety-nine 
per cent of which relate to foreclosure cases, and have 
nothing to do with the title he is investigating. The 
nuisance is only appreciated by those who have per- 
sonally experienced it. I suppose the same state of 
things exists proportionately in the other counties of 
the State. Of course the expense of recording, binding, 
indexing and preserving all these notices is great, but 
it would have to be endured, and the lawyers would 
have to submit to the drudgery of examining them if 





there were no means of lessening this expense and 
trouble. I expect to show however that all the useful 
purposes of notices of lis pendens in foreclosure cases 
might be accomplished with very much less expense 
and trouble. 

What does a lis pendens in foreclosure effect ? 

1. It fixes the time from which all subsequent pur- 
chasers and incumbrancers of the mortgaged property 
are bound by the decree, whether parties to the action 
or not. 

2. It gives constructive notice to all persons who may 
contemplate acquiring an interest in or lien upon the 
mortgaged premises that an action has been com- 
menced, the consequence of which is that if it is still 
in progress the burden of the mortgage is increased by 
a bill of costs; if it is concluded the equity of redemp- 
tion is cut off. 

Now the time of commencing an action with refer- 
ence to determining the proper and necessary parties 
can be just as well fixed by filing the complaint as by 
the lis pendens. So nothing more need be said on that 
point. 

If the exact time of filing a complaint for fore- 
closure is noted upon it and in the clerk’s register, and 
a reference to the complaint is made in the margin of 
the mortgage, allthe purposes of the lis pendens will 
be accomplished, and in a much better way. It would 
only be necessary, in order to abolish lis pendens in 
foreclosure cases, to provide by law that if the com- 
plaint is filed in the office in which the mortgage is re- 
corded, the clerk shall forthwith note in the margin of 
the latter a reference to the former. If in another of- 
fice the plaintiff's attorney should be required to file a 
notice of the filing of the complaint in the office where 
the mortgage is recorded at least twenty days before 
judgment is entered. Such a notice need not be re- 
corded or indexed, but from it a reference to the com- 
plaint may be made in the margin of the record of the 
mortgage. 

In brief, my suggestion is to substitute for the lis 
pendens a reference in the margin of the mortgage to 
the complaint. This would do away with an enormous 
mass of useless writing. It would reduce thenceforth 
the records and indices of lis pendens to one-tenth of 
their present dimensions, and very greatly facilitate 
the examination of them. It would be a public bene- 
fit, but as it would involve some loss to county clerks 
and their subordinates, of course there would bea 
fierce opposition to the adoption of any such reform. 

Actions for special performance of recorded contracts 
to convey real estate might be governed by the same 
rule. In short, whenever an action is brought to ob- 
tain, perfect, or secure a right, which a party claims 
by virtue of an instrumeut of record, a reference to 
the complaint, in the margin of the record, should 
answer the purpose ofa lis pendens. 

SAMUEL HUNTINGTON. 

New York, May 22, 1885. 


NOTES. 

For legal information and grammar the Tribune 
“takes the cake.’’ It recently informed its readers 
that the Lord High Chancellor has compelled a man 
to pay for an injury to another man’s broken head, 
caused by stumbling over a matting spread across the 
sidewalk in front of the defendant’s residence on some 
festive occasion. His Lordship was probably holding 
circuit for some common-law friend.— And the 
Tribune makes ‘“‘ Mr. Cleveland” hold two offices at 
once. Itsays: ‘‘As the chief-justice of a territory, 
he selects the most conspicuous law-breaker and law- 
defier of that territory.” 
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CURRENT TOPICS. 
\ E once warned our judges of the Court of Ap- 

peals of the dangers of riding to court on 
horseback. We are glad to see that our warnings 
took effect ; that going to Saratoga on horse back has 
been discontinued. But yet the practice produced 
its legitimate result in the threatened degradation of 
Judge Andrews to the governorship of this State. 
The judge has had the self-respect to deny the im- 
peachment. And now there reaches us from Pennsyl- 
vania the rumor of a more fearful danger. One of the 
newspapers has a column filled with a report of the 
intended summer-retreats of members of the Phila- 
delphia bar, and an account of the horses and car- 
riages thereof — “equipages,” it calls them. This is 
more anti-Democratic than gowns. Nothing so hu- 
miliating has threatened our institutions in many a 
day. What a fall from the simple and sinless time 
when Thomas Jefferson tied that historic fence to 
his nag on Capitol Hill on inauguration-day! It may 
be permitted a lawyer to ride in a Brougham, per- 
haps—there seems a happy appropriateness in that— 
but to think of a lawyer in (or on) a ‘ four-in-hand,” 
attended by outriders, tigers, and the like, fills us with 
distrust and dismay. How can such a lawyer hope 
to get clients ?— unless indeed, on the principle 
adopted by Commodere Vanderbilt in hiring railway 
conductors — for an obvious reason he preferred 
those who were already provided with fast horses, 
gold watches, and the like. Our code-opponents of 
the New York City Bar Association will join with 
us, we are sure, in frowning down this dangerous 
innovation. They cannot in decency print any more 
pamphlets against the code — now why not appoint 
acommittee to denounce this horse display? Mr. 
Carter, we infer, must be opposed to any thing 
drawn by more than one beast. Let us all draw 
our OWn conveyances. 


Here is bad news from London for heedless young 
people intending to be married in church, and care- 


less old people giving house parties. The Canada 
Legal News says: ‘‘ The practice of laying carpets or 
pieces of matting in front of houses in which enter- 
tainments are being given has come under judicial 
notice in three recent cases tried before Lord Chief 
Justice Coleridge in London. In De Tyron v. War- 
ing, the latest of the three suits, the defendant, 
having an entertainment at his house in Grosvenor 
Square, had spread a matting across the sidewalk 
for the benefit of his guests. The plaintiff while 
passing by tripped in the matting and fell down. 
He alleged injuries, sued for damages and obtained 
a verdict for $300. The following colloquy, which 
took place between the chief justice and the coun- 
sel for the defendant, sums up the law on the sub- 
ject: — 


Voi. 31— No. 23. 








‘Lord Coleridge—If a person puts any thing 
across the pavement and a person stumbles over it; 
the owner is liable for the consequences. The pas- 
senger is not bound to look for mats on the high- 
way. He may look at the stars if he likes. 

Mr. McIntyre — He may run his head against a 
lamp-post. 

Lord Coleridge—The lamp-post is rightfully 
there, but any one who has a mat or carpet spread 
over the pavement must take care of it. 

Mr. McIntyre— The passenger may be guilty of 
contributory negligence, 

Lord Coleridge — Possibly, but he is not bound 
to look for mats on the pavement, and his not look- 
ing for them is no evidence of negligence. Probably 
there was light enough for him to see the mat if he 
looked for it, but he was not bound to look for it; 
he may look at the stars if he pleases—if he can 
see them.’ ’’ But no one can see the starsin London, 
off the stage, ven if he can see the lamp-posts, 
by reason of the fog. And if he could, and should 
stumble over one of those wedding carpets, he 
would verify the poet’s assertion: ‘‘'The undevout 
astronomer is mad.” 


And stillthey come. “ The Texas Court Reporter” 
is the name of the last-born legal periodical. It is 
a well printed octavo, of 64 pages, and is published 
at Austin. It answers its title strictly, being taken 
up with reports of Texas cases. These appear to be 
well reported. We welcome the new-comer to what 
cheer there is afforded. We only hope that Texas 
reporting will not be overdone as the West Coast 
reporting is. Not that we have any objection to 
the success of all. But we know from observation 
that so much journalizing in one locality can but 
prove the truth of the adage of Solomon — or some 
other wise man —that ‘‘riches have wings,” and 
next to fancy farming, legal publishing is the most 
certain Icarian device. Every locality ought to 
have and support one legal journal. To expect or 
ask for more is to put one’s trust in princes. If 
only we could induce the new fledged lawyers to 
save the expense of their ‘‘ banquets ” and invest it 
in a good legal journal, even the new journals 
might be prosperous. Prof. Dwight’s last class of 
one hundred and thirty-one, and that of the Uni- 
versity of New York of thirty-one, and that of 
Albany of some fifty, would make up a highly re- 
spectable if not too numerous roll, Never mind, 
brethren; there are good times ahead, for this year, 
at least, for we are not to have general codification 
at present. 


It is highly important just now to know what 
‘“‘vacation” is, and yet the judges of Illinois have 
been disagreeing about it. One judge dissenting, 
they hold, in Conkling v. Ridgley, 112 Ill. 36, that 
“where the Cireuit Court adjourned over for thirty- 
two days, the period in which the court did not sit 
and do business was “ vacation,” but it did not em- 
brace all the time the court was not actually in ses- 
sion, or the time of adjournments from day. This 
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was held as to entering judgment by confession in 
“vacation.” The court disregard the common-law 
definition — ‘‘ all the time between the end of one 
term and the beginning of another,” and conclude 
that recess is vacation. This will not be concurred 
in by our school-boys. 


Americans have contributed a bust of the poet 
Coleridge to Westminster Abbey, Mr. Lowell 
making the presentation address, and Lord Cole- 
ridge responding for the family. His lordship’s 
remarks were characterized by an excess of modesty, 
for every one will recognize the propriety of choos- 
ing so distingnished a member of a family char- 
acterized by genius, and so elegant and liberal a 
man of letters, to receive the memorial. Americans 
have also given a window to the new Shakespeare 
memorial building at Stratford on Avon, and the 
librarian calls for contributions of American 
Shakespearian literature to the library. American 
lawyers ought to be well represented there — Judge 
Holmes, who is as skeptical of Shakespeare as Mrs. 
Prig was in regard to the existence of Mr. 
Gamp’s Mrs. Harris; Mr. Appleton Morgan, 
who is of the same way of thinking, we 
believe, although president of a new Shakes- 
peare society in the city of New York; Mr. 
Heard and Judge Davis who have written on 
Shakespeare’s legal acquirements; and Mr. Cowen, 
who has impugned the law of Shylock v. Antonio — 
these should all immortalize themselves by contrib- 


uting their researches. 


The following is a summary statement of the busi- 
ness of the Supreme Court of the United States for 
the October Term, 1884, which closed on May 4th. 
Number of cases on the docket at the close of Oc- 
tober Term, 1883, not disposed of, 845; number of 
cases docketed during October Term, 1884, 470; 
total, 1,315. Number of cases disposed of at the 
term jnst closed, 464; number of cases remaining 
undisposed of, 861; total, 1,315. Number of cases 
continued under advisement from October Term, 
1883, 10; number of cases argued orally, 196; 
number of cases submitted, 119; number of cases 
continued, 16; number of cases passed, 8; total, 
349. Number of cases affirmed, 199; reversed, 97; 
dismissed, 39; docketed and dismissed, 27; ques- 
tions answered, 2; settled and dismissed, etc., by 
the parties, 85; dismissed in vacation, under 28th 
rule, 15; total, 464. Number of opinions deliv- 
ered, 272, 

<amemnaieiicndamn 


NOTES OF CASES. 


N Sims v. United States Trust Co., 35 Hun, 538, it 
was held that evidence of a custom of bank and 
trust companies to accept checks to their own or- 
der, and not restricted as cash,was admissible. The 
court said: “It is contended by the learned counsel 
for the plaintiff that this custom overrides the law, 





but this does not so clearly appear. It is true that 
custom and usage are not permitted to have effect 
when they contravene any established rule of law. 
2 Greenl. on Ev., § 249. And that usage cannot 
alter thelaw. Thompson v. Riggs, 5 Wall. 663, 980, 
And further, that ‘a clear, certain and distinct con- 
tract is not subject to modification by proof of cus- 
tom. Such acontract disposes of all customs and 
practices by its own terms, and by its terms alone 
is the conduct of the parties to be regulated and 
their liability to be determined.’ Simmons v. Law, 
8 Keyes, 217. It is true also that usage is admis- 
sible to explain an ambiguity, but it is never re- 
ceived to contradict what is plain in a written 
contract, although this is a repetition in another 
form of the doctrine already expressed. Colleneler 
v. Dinsmore, 55 N. Y. 200; 8. C., 14 Am. Rep. 224; 
Barnard v. Kellogg, 10 Wall, 383, 391; Bradley v. 
Wheeler. 44 N. Y. 495; Walls v. Bailey, 49 id. 464; 
S. C.,10 Am. Rep.407; Wheeler v. Newbould,16 N.Y. 
392. But these rules are uot applicable to the trans- 
action in question, for the reason that the contract 
is not expressed in the instrument by which the 
deposit was made. It is a direction to the People’s 
Bank to pay to the defendant a certain sum of money 
whether for the benefit of the holder or the drawer 
does not appear from the contract itself, although 
as already suggested, the fair inference is that it was 
intended as a transfer from one depository to another, 
and although the purpose of such transfer, it must 
be conceded, was not expressed and does not appear 
inferentially or otherwise. The transaction is how- 
ever converted into a well-understood contract by 
force of the usage, if it existed as asserted by the 
defendant, for the reason that the presenter has the 
right under its efficacy to require the application of 
it as he desires, The language employed in the 
case of Wells v. Bailey, supra, elucidates and con- 
trols. It is there said ‘ every legal contract is to be 
interpreted in accordance with the intention of the 
parties making it.’ A usage (with a limitation 
hereafter noticed), when it is reasonable, uniform, 
well settled, not in opposition to fixed rules of law, 
and not a contradiction of the express terms of the 
contract, is deemed to form a part of the contract, 
and to enter into the intention of the parties. 
Parties are held to contract in reference to the law 
of the State in which they reside, for all men being 
bound to know the law are presumed to contract in 
reference to it. And so they are presumed to con- 
tract in reference to the usage of the particular place 
or trade, in or as to which they enter into an agree- 
ment, when it is so far established and so far known 
to the parties that it must be supposed that their 
contract was made in reference to it. Applying 
these principles it must be assumed that Dr. Sims 
knew when he gave Mr. Crowell the check, there 
being no restrictive indorsement, that the latter had 
the right to direct the application of it in such way 
as he thought proper. The usage embraced this 
right and authorized him to demand its recognition 
by the defendant,” 
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As the fourth of July is approaching it is well to 
be forearmed. In Robinson v. Greenville, 42 Ohio 
St. 695, it was held that a city is not liable for an 
injury to a person passing in a street, by reason of 
the negligent discharge of a cannon by disorderly 
persons, The court said: ‘‘ Undoubtedly there is 
difficulty sometimes in determing the class in which 
a particular case must fall; and it is also true that 
there is considerable conflict in the authorities, as 
to the extent of such liability. We will make no 
attempt to settle this conflict, but have referred to 
the above cases for the purpose of illustrating the 
distinction already stated between cases falling 
within the police power of the corporation and those 
in which it represents the property rights of the 
citizen. Reference to most of the cases on the sub- 
ject, decided previous to 1877, will be found in 
Hill v. Boston, 122 Mass. 844; 8S. C., 23 Am. Rep. 
332; and see Springfield v. Spence, 39 Ohio St. 665; 
Bathurst v. Macpherson, 4 App. Cas. 256; Barnes v. 
District of Columbia, 91 U. 8. 540. That firing can- 
non in a public street of a municipal corporation, 
except in case of imperative and urgent necessity, 
is an intolerable nuisance, and that all persons en- 
gaged in such unlawful act are personally liable for 
all damages caused thereby, are propositions con- 
cerning which there is no room for difference of 
opinion. But a very different question is presented 
when it is attempted to fasten liability for such in- 
juries on a municipal corporation. We cannot say 
that the firing complained of in the petition was 
licensed or expressly authorized. While the com- 
mon law rule, that pleadings must be construed 
most strongly against the pleader, has been abro- 
gated, we are not required, under the present system, 
to construe every equivocal word or phrase most 
strongly in favor of the pleader. On the contrary, 
the meaning of the pleader must be fairly ascer- 
tained, without regard to technical rules from the 
whole instrument. Crooks v. Finney, 39 Ohio St. 
57. Of course, if legal or technical words are used, 
we are to understand them in their recognized 
sense, unless the context shows another sense was 
intended. The words of the petition, fairly con- 
strued, charge no more than that the authorities of 
the village permitted, that is, took no measures to 
prevent, such firing; and so the case clearly falls 
within the first class to which we have referred, and 
hence the corporation is not liable. Norristown v. 
Fitzpatrick, 94 Penn. St. 121; 5. C., 39 Am. Rep. 
771; and Boyland v. New York, 1 Sand. 27, are 
both remarkably like this case in their facts, and in 
each it was held that the corporation was not liable. 
And see Campbell’s Adm’x, v. City Council of Mont- 
gomery, 53 Ala. 527; City of Lafayette v. 
Timberlake, 88 Ind. 330. To be sure, it is 
urged here that the village is liable by force of the 
Revised Statutes, § 2640, which provides: ‘The 
council shall have the care, supervision, and con- 
trol of all public highways, streets, avenues, alleys, 
side walks, public grounds and bridges within the 
corporation, and shall cause the same to be kept 





* ¢ . . 
open aad™inerepair and ‘le ON nuisarcs,’ In our 


opinign however the’ word nuisance, in this con- 
nectioh, does not include an assemblage of persons 
engaged in such unlawful act, but refers to some- 
thing which is in a sense fixed or permanent as a 
defect in the street. But if we could hold otherwise, 
the result would be the same, for if nuisance em- 
braces a mob, then the city is not liable for such 
nuisance, on the principle already stated.” See 
Tindley v. Salem, 137 Mass. 171. 


A piggery is an indictable nuisance. Common- 
wealth v. Perry, Massachusetts Supreme Court, 
March, 1885. The defendant asked the judge to 
instruct the jury that evidence of the natural odors 
which come 7 the bodies of domestic animals, 
however annoying to ¢ettain persons, would not 
sustain an indictment for a nuisance; and that the 
keeping of swine to the number of 500 near dwell- 
ing houses and streets of a town was not per sea 
nuisance, The judge refused so to instruct, and 1n- 
structed the jury that the natural odor of one ani- 
mal might not be a nuisance, but the natural odor 
of 500 might be; that it was for the jury to say 
whether it was so in this case; that 500 swine kept 
in the vicinity of roads and dwelling houses might 
become a nuisance, where one would not; that 
people residing in the neighborhood of this piggery 
had a right to have the air free and uncontaminated 
by odors, smells and stenches offensive to the senses ; 
that it was not necessary for the government to show 
that the contamination of the atmosphere was to 
such an extent as to cause an actual injury to health, 
but it would be sufficient for it to show that the 
smells and stenches were so offensive as to render 
the residences and habitations in the vicininty un- 
comfortable; and that the keeping of swine to the 
number of 500 near dwelling houses and streets of 
a town would become a nuisance, if smells and 
stenches actually emitted from such keeping were 
such as to render the dwelling houses uncomfortable 
for residents, or to render the passing in the streets 
uncomfortable. The court, on appeal, affirmed the 
conviction, observing: ‘A piggery in which swine 
are kept in such numbers that their natural odors 
fill the air thereabouts and make the occupation of 
the neighboring houses and passage over the ad- 
jacent highways disagreeable or worse is a nuisance. 
Commonwealth v. Kidder, 107 Mass. 188. The 
indictment was sufticient, and the instructions 
asked were erroneous. 


A curious question of right in a party wall was 
decided by the Pennsylvania Supreme Court, in 
McCall’s Appeal, March 30, 1885, 16 Week. Notes 


Cases, 95. A. erected a solid party wall the whole 
length of his building to the height of sixteen feet 
above the ground, He continued the wall as a solid 
wall to the height of seventy feet except in three 
places, forty feet apart, where he receded from the 
party wall nine feet, and then built on foundations 
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on his own ground, thus forming recesses for light 
and air. eld, that he had a right to do this, and 
should not be restrained. The court said: “ At 
present, the appellant has sustained no injury by 
reason of these recesses being left open. He may 
fill them up for the support of any building he may 
erect on the party wall.” 


In Shale v. Minges, 35 Hun, 622, it was held that 
an action brought by the members of a firm for 
slander of its financial condition and credit does not 
abate by the death of one of the plaintiffs pending 
suit. The court said: ‘‘ On the part of the defend- 
ant it is contended that the death of one of the 


AN plaintiffs produced a dissolution of the partnership, 


“that the firm then ceased to exist; and therefore 
* the practical effect is the same as that produced by 
the death of a sole plaintiff. The question is novel 
and must be disposed of on principle deemed appli- 
cable to the nature of a partnership and the relation 
of the surviving members to it. If it may be said 
that a firm as such has an existence in the legal 
sense distinct from its members, that the right of 
action depends upon the continuance of such entity, 
and that by the death of one of its members that 
entity disappears, then a reasou can be seen for the 
result given at the circuit. In such case there would 
remain no plaintiff to prosecute the action and it 
would necessarily abate. But on the death of one 
of several members of a partnership no personal rep- 
resentative takes his place in respect to the partner- 
ship property. He by the event is taken out of the 
firm, and a dissolution is the consequence, but prac- 
tically the dissolution has relation only to subse- 
quent business transactions to a qualified extent. 
While the agency in the surviving members is so 
qualified that they cannot create any new obliga- 
tions or liabilities, their relation to the situation in 
which the death of the member left the property 
and business enables them respectively to manage 
and control its affairs as fully and completely as 
before. * * * The joint relation of the surviv- 
ors is not broken into a tenancy in common by such 
death, nor are their relation and equities impaired 
by it. The property of the firm does not, nor do 
any rights of action in respect to its matters pass to 
any representative of the partnership. It and all 
the then existing rights of the firm continue in the 
survivors, and are theirs at law the same as they had 
been prior to the death of the one member; the 
property and rights of all united. And to that ex- 
tent, and for all practical purposes limited as before 
mentioned, it may be said that the place prior to 
that event filled by the three is after such death oc- 
cupied by the two survivors. Adams v. Hackett, 2 
N. H. 289; 59 Am. Dec. 376; Nehrboss v. Bliss, 88 
N. Y. 600, 604. The title and rights of the surviv- 
ors are original and complete in them. The law 
recognizes no distinction between a debt due the 
survivors in their own right and as surviving part- 
ners. They may join in the same action a claim 


due them independent of it, with one arising out of 








the partnership business; and in an action to recover 
the latter alone the party sued may set off a debt due 
him from them having no relation to the transactions 
of the firm. Collyer Part., § 764; Holbrook v. Lackey, 
13 Met. 132, 184; Nehrboss v. Bliss, 88 N. Y. 604. 
The relation of the surviving plaintiffs to the action 
is in no sense that of representatives or assignees of 
the firm as distinguished from the firm itself. The 
cause of action is theirs, deemed originally theirs, 
and continues to be such. They in law are princi- 
pals and owners in respect to the matters of the part- 
nership by virtue of their relation as partners and 
because they are survivors. Their rights in that 
respect are not derivative or representative. The 
right of action in question was in the firm. The 
death of the member neither vests any rights in the 
survivors, nor does it divest them of any rights of 
property or action then existing. In the prosecu- 
tion of this action they are exercising no new or 
derived powers, and asserting no new or additional 
rights. Adams v. Hacket, 27 N. H. 289; 59 Am. Dec. 
376, 377. 
sienna 
MY FIRST CASE. 


A Skrercu at THE Mansion House. 


URIED in the twilight of an underground den, 
known as Mr. W’s office, Guild Hall, I was 
regretfully ruminating over the fate which had trans- 
ferred me, a lad of seventeen, from the pleasant 
leisure of a country town, with abundant cricket and 
no drudgery, to my present quarters, where circum- 
stances were exactly reversed, when the sudden 
appearance of the lively Captain C. woke me up. 
This gentleman, ever jovial and impecunious, was a 
fine specimen of the ‘‘ promoter ” class and the pen 
of Dickens alone could have done justice to that 
natty, blithe exterior and that frank insouciant ad- 
dress which had so long enabled their adroit pos- 
sessor to live upon his wits and the British public. 
On this occasion he was even livelier than usual, 
being, as he quickly informed me, about to appear 
in a new role, that of defendant at the Mansion 
House police court, in a charge of defrauding a rail- 
way company. His face fell somewhat when he 
learned that Mr. W. was at Westminster and not 
likely to return till the afternoon, but as the sum- 
mons was for eleven o’clock, and that hour was 
already past, there was no time for deliberation, and 
after a minute’s pause, he asked me to accompany 
him and as he expressed it, “cheek the thing through 
somehow.” Accordingly off we went together arm- 
in-arm stopping on our way to adorn ourselves with 
flowers, in approved city style. The facts of C.’s 
offense were very simple. On arriving at his office 
a week or so before, he had found a telegram 
there, summoning him out of town for some days. 
He sent a commissionaire to his wife at his suburbam 
home, with a note to explain his absence, and, 
thinking no harm, gave the man the return half of 
his railway ticket. Now the commissionaires, who, 
be it explained, are a corps of old soldiers uni- 
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formed, organized in semi-military style, and much 
used in London as quick and thoroughly reliable 
messengers, are not in the habit of indulging in 
first-class carriages, and the circumstance of this 
messenger riding in such style attracted the ticket 
collector’s attention, who took down his employer's 
name and address, The gallant captain, on his 
return to town, found a letter awaiting him from the 
solicitors of the railway company. stating that by 
giving away his ticket, he had broken the by-law 
printed thereon and laid himself open to a penalty. 
C. wrote a sensible letter in reply, explaining that 
it was an inadvertence on his part which should not 
occur again, and he felt justly indignant, when with 
no further ceremony, he was served with the present 
summons. Unfortunately he had kept no copy of 
his letter. Arrived at court, we were by no means 
pleased to see the venerable but strict Sir Robert 
Carden on the bench, in the place of the genial 
Stone, who at that time occupied the civie chair. 
Sir Robert, too,was evidently in a tantrum and was 
just galloping, spurs and all, down the throat of an 
unfortunate and nervous lawyer who seemed unable 
either to contradict him with firmness or to yield 
with grace. My courage was fast ebbing out at my 
shoes, when a keen looking man, with a single eye- 
glass, whom I instantly recognized as the famous 
George Lewis, the hero of the criminal courts, 
courteously made room for me, beside him in the 
lawyer’s pen. To him I made bold to explain my 
predicament and in a few words he put me right. 
‘* Don’t plead guilty, let them prove their case and 
call for the letter. If you get hold of that, you're 
all right. Noone will ask youif you are admitted.” 

In a few minutes our case was called. The com- 
pany’s lawyer, after a short speech, which had the 
good effect of annoying Sir Robert, who seemed to 
be in a great hurry, put the commissionaire and the 
collector in the box. My mind was relieved when 
he handed me the letter, saying in an aside, that 
‘he didn’t want the full fine —only an example ” 
When my turn came, I simply read the letter and 
asked the alderman if he did not think it rather 
hard that a gentleman should be brought into a 
police court fora mere inadvertence such as any one 
might commit, especially after such a fair and reason- 
able letter. The old man eyed C. for a moment, and 
then went for the company in a manner perfectly 
refreshing. Their lawyer tried to expostulate and 
made matters worse — ‘‘ Outrageous piece of op- 
pression ’—“ abominable pettifogging ”— such were 
some of the judicial utterances, and he closed by 
saying that the defendant left the court with the 
sincere regret of the bench that he should ever have 
been. brought there. Mr. Lewis turned to me 
with a pleasant smile and a pleasant wish that my 
first case might be the commencement of many suc- 
cesses, a wish that unfortunately has not been ful- 
filled. 

For the rest of that day I imagined myself a 
second Cicero, and the climax of my pleasure was 
reached, when in the evening W. came back from 








Westminster, roaring with laughter, and showed 
me the “ Echo” where, under the heading “ Attempt 
at extortion by a railway company,” the magis- 
trate’s remarks appeared in full, and the closing 
sentence was, ‘“‘the defendant and his youthful 
solicitor left the court amidst applause, which was 
speedily suppressed.” C., like a good fellow, took 
me out to dinner at Blanchard’s, and a jolly evening 
celebrated the lucky termination of my first case. 


A. B. M. 
DELIVERY NOT ALWAYS ESSENTIAL TO A 
GIFT. 
II. 


A portion of the fund was withdrawn by the deposi- 
tor. The court said: “She may not have been aware 
that she had no right to draw from the trust fund, but 
that fact would not take away the character which she 
had given to that fund.’’ In this case there was how- 
ever no controversy about the fund that had been 
drawn out, the action having been brought by the de- 
positor’s administratrix to determine the question of 
the beneficiary’s title to the fund that still remained 
on deposit. The opinion of the court on this point was 
only obiter, as in Martin v. Funk. 

In Minor v. Rogers the beneficiary was not aware of 
the trust until after the depositor’s death, and it ap- 
peared that he had drawn out the amount of the de- 
posit. The court sustained a judgment against the 
depositor’s administrator for the full amount of the 
deposit. This decision is a clear and express authority 
in favor of the irrevocability of such a trust, and thus 
the law may be regarded as settled. 

While as between the depositor and the cestwi que 
trust the title passes at once on the making of the de- 
posit, yet for at least one purpose, the depositor, when 
he makes himself trustee, is still regarded as the owner 
of the fund. He may draw it from the bank, and the 
bank is protected in paying him, though it expressly 
appears that he is a mere trustee as to the money, un- 
less the beneficiary under the trust has claimed the 
fund and directed the bank not to pay it to the trus- 
tee. Boone v. Citizens’ Bank, 84 N. Y. 83. This case 
went even further, and decided that payment by the 
bank to the administrator of the depositor and trustee 
was a valid payment of the cestui que trust. The court 
said: ‘It may not be doubted that if the intestate in 
her life-time had demanded the money of the bank 
and had presented her pass-book, no claim by the 
beneficiary having been interposed,the bank would have 
been bound to pay; and this for the reason that such 
was their express contract. What the trust was they 
neither knew nor were bound to inquire. That was a 
matter wholly between the trustee and cestui que trust 
—at least until the latter gave notice to the bank of a 
hostile claim. They had received the money of the 
trustee, agreeing to return it to her as trustee on de- 
mand. When she called for it they were bound to pay, 
and having done so were discharged from liability.’ 

* * * “But Susan Boone (the trustee) died be- 
fore withdrawing the money. If now her right to de- 
mand and receive the deposit devolved upon her ad- 
ministrator, no change came over the right and 
duty of the bank as it respected a payment to him 
All the right of the deceased to demand and receive 
the money would pass to him, and such payment by the 
bank to him would be so effectual a discharge as if paid 
to the intestate in her life-time. We are of opine 


ion that upon the death of Susan Boone her rights as 
trustee devolved upon her administrator” (citing au- 
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thorities). * * * ‘*Whentherefore he appeared at 
the bank and produced his letters of administration 
and the pass-book, which by the contract was evi- 
dence of his right to withdraw the deposit, and de- 
mand its payment, the bank had no alternative. It 
had no right to inquire into the character of the trust, 
and owed no duty to the beneficiary until the latter 
by notice or forbidding payment or demanding it for 
himself, created on the part of the bankjsuch right and 
duty.” 

The decision of the court below was against the val- 
idity of the payment, the court in effect deciding that 
the creation of the trust operated as an immediate 
transfer of the title to the deposit to the cestui que 
trust. On this point the Court of Appeals say: “Nor 
does it alter the situation to call this an executed 
trust and insist upon the right of the beneficiary to 
have the pass-book and the fund. If he has such a 
right it reaches the bank through the trustee, and the 
bank can only pay the beneficiary at the peril of estab- 
lishing the latter’s right as against the trustee to the 
possession of the fund.”’ 

This does not appear to be a very satisfactory answer 
to the argumert of the court below that the title was 
in the beneficiary. The principle on which all the 
courts have proceeded is that the creation of a trust is 
as effectual to pass the title to property or money as a 
valid gift consummated by delivery. As between the 
trustee and the cestui que trust the title at once passes. 

The bank can justify payment to the trustee only on 
the ground of ignorance of the nature of the trust. It 
cannot claim that the trustee has any right to the 
fund. He has no active duty to perform. The trust is 
a merely passive trust. The beneficiary has the right 
to sue for and recover the money. It is his in every 
sense of the word. The bank cannot with very good 
grace set up ignorance of the nature of the trust to ex- 
onerate it from liability to the beneficiary. It knows 
that atrust hasin fact been created. The nature of 
that trust can be ascertained; or it can notify the 
beneficiary of the deposit, and if he claims the money 
it can protect itself against a double payment by an in- 
terpleader. It is thus apparent that no great hardship 
would be imposed on the bank by requiring it to pro- 
tect the rights of the cestui que trust. The rule estab- 
lished by the Court of Appeals is in conflict with prin- 
ciple, as it permits the bank to exonerate itself from 
liability to A. by paying his money to B., and more- 
over this rule utterly ignores the rights of the bene- 
ficiary to the deposit, and permits the bank to disre- 
gard his rights to money under its control when 
it might fully protect him without injury or loss to 
itself. 

A question of some interest was decided in Willis v. 
Smyth. The original deposit was in trust for Sarah J. 
Urner. She subsequently married. After that 
another deposit of $2,000 was made to the same ac- 
count. It was urged that as to this $2,000 there was 
no valid trust for the reason that there was then no 
such person as Sarah J. Urner in being. The court 
said: ‘* We think this position not well founded. It 
is manifest that the deposit was made for the benefit 
of the intestate’s daughter originally and continued so 
after her marriage. Her marriage could not change 
the nature of the deposit or the intention of the intes- 
tate to make it for her daughter's benefit.” 

In Mabie v. Bailey the statute of limitations was set 
upas adefense. The depositor and trustee drew out 
the deposit in 1867. Theaction against his executor to 
recover the amount of the deposit was commenced in 
1881. Thecourt said: ‘“ We think the defense of the 
statute of limitations was not made out, supposing the 
statute applies in suchacase. The withdrawal of the 
deposit in 1867 was not so far as the case discloses in 








hostility to the trust. The testator held the legal title 
to the fund as trustee, and it was competent for him 
to withdraw it to make another investment or for any 
purpose not inconsistent with the trust. There is no 
evidence that he ever repudiated the trust, and no 
presumption that he did socan be indulged to let in 
the defense of the statute of limitations. The right of 
action upon the facts presented did not accrue until 
the testator’s death, which presumptively upon the 
evidence was the period when the trust termin- 
ated.’ 

The rule declared in Young v. Young, 80 N. Y. 422, 
that no trust could be ereated where the donor in- 
tended to make a gift and not to establish a trust, was 
held in that case to apply even to cases where the 
donor and intended donee sustained to each other the 
relation of parent and child. In that case the donor 
was the father of the two sons to whom he clearly in- 
tended to give the bonds which they claimed. His 
acts were held not to constitute a good gift, and the 
court refused to sustain the transaction as a declara- 
tion of trust, because a trust was not intended. The 
court said: ‘*It has in some cases been attempted to 
establish an exception in favor of a wife and children 
on the ground that the moral obligation of the donor 
to provide for them constituted what was called a 
meritorious consideration for the gift; but Judge 
Story (Eq. Jur., vol. 2, § 987, and vol. 1,§ 435) says 
that the doctrine seems now to be overruled, and that 
the general principle is established that in no case 
whatever will courts of equity interfere in favor of 
mere volunteers, whether it be upon a voluntary con- 
tract or a covenant ora settlement, however merito- 
rious may be the consideration, and although the ben- 
eficiaries stand in the relation of a wife or child. Hol- 
loway v. Headington, 8 Sim. 325; Jefferys v. Jefferys, 
1 Craig & Phillips, 138, 141.” 

Another exception to the rule that delivery is essen- 
tial to the validity of a gift is the well-established doc- 
trine that where securities or contracts are taken or 
the deposit of money is made by a husband in the 
joint names of himself and wife, or in his wife’s name 
alone, the transaction constitutes a gift revocable dur- 
ing the life of the husband, but irrevocable after his 
death, although there has been no delivery of the se- 
curity, contract or instrument to the wife, and al- 
though no consideration is paid by her. Scolt v. 
Simes, 10 Bosw. 314; Roman Catholic Orphan Asylum 
v. Strain, 2 Bradf. 34; Borst v. Spelman, 4 N. Y. 284; 
Sanford v. Sanford, 45 id. 723; Draper v. Jackson, 16 
Mass. 480; Gaiters v. Madeley, 6 Mees. & W. 423; Christ 
Hospital v. Budgin, 2 Vern. 683; Dummer v. Pitcher, 
5 Sim. 35. 

In Sanford v. Sanford the court said: ‘‘ Taking this 
note in the name of himself and wife shows that the 
husband intended thereby to give it to her in case she 
survives him, and a delivery to her was unnecessary 
to perfect the gift.” 

In Roman Catholic Orphan Asylum v. Strain the hus. 
band deposited a sum of money and took a certificate 
of deposit in favor of himself and wife. The surro- 
gate held that on his death she became the absolute 
owner of the money. 

In Dummer v. Pitcher the husband transferred two 
sums of bank annuities into the names of himself and 
wife, and died in her life-time. The court held that 
on his death she became absolute owner. 

In Christ’s Hospital v. Budgin the husband loaned 
money on bond and mortgage, and took the securities 
in the joint names of himself and wife. The court de- 
cided that the absolute title vested in her on his 
death. 

In Scott v. Simes the husband took a promissory 
note for money due himin the name of his wife, but 
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never delivered it to her, and he collected the interest 
from time to time. The court held that upon his 
death the note became her property. On the subject 
of delivery the court said: ‘* No actual delivery to the 
defendant was necessary to constitute it an executed 
gift. The taking the security in her name constituted 
the gift, and its retention in his custody was a delivery 
toher.” * * * “An executory contract by its 
mere form survives to the wife when made in her 
name or the joint names of herself and husband.” 

In Borst vy. Spelman the court thus expresses the 
same doctrine: ‘“‘ Wherean obligation or contract is 
taken to the husband and wife, or to the wife alone 
with the assent of the husband, the action survives 
to the wife, who is entitled to the proceeds.as against 
the heirs and personal representatives of the husband. 
This is the rule at law as well as in equity.” 

The gift however is not in one sense complete. The 
husband may at any time revoke it. Scott v. Simes, 
Sanford v. Sanford, Borst v. Spelman, Roman Catholic 
Orphan Asylum v. Strain. 

In Sanford v. Sanford the court said: ‘ Taking this 
note in the name of himself and wife shows that the 
husband intended thereby to give it to her in case she 
survived him, and a delivery to her was unneccssary 
to perfect the gift. Assuming this to be, yet during 
the life of the husband, the note is subject to his con- 
trol and disposition. The wife has no legal interest in 
it until his decease.” 

In Scott v. Simes the court recognized this rule, hold- 
ing that as the husband had not done any act signify- 
ing a different intention, ‘‘or by which he revoked 
the gift,” the property upon his death became the 
property of the wife. It has been held that the re- 
ceipt of interest ordividends on the security is not 
sufficient evidence to warrant a court in deciding that 
there has been a revocation. Scott v. Simes. In this 
case a note was taken by the husband in the name of 
his wife. He collected the interest on it from time to 
time, and appropriated the interest to his own use. 
The court held that this did not constitute a revoca- 
tion of the gift. Monell, J., said: ‘* The receipt of the 
accruing interest by the husband was not an appropri- 
ation of the principal.’’ And Robertson, J., in deciding 
that there had been revocation, said: ‘‘The receipt of 
the mere interest-is not sufficient for the purpose.’’ See 
also on this point Burr v. Sherwood, 3 Bradf. 85; Nash 
vy. Nash, 2 Mad. C. C. 133. 

The guestion of the validity of a gift has arisen in a 
number of analogous cases in the New York Court of 
Appeals under circumstan ces so peculiar that this ar- 
ticle would be incomplete without a brief review of 
them. 

The first case is Champney v. Blanchard, 39 N. Y. 
1ll. The defendant had in her possession certain 
money belonging to one Mary Champney. She deliv- 
ered to her a paper stating that fact. Mary Champ- 
ney on her death bed gave the paper to defendant, 
stating that she gave her the money. The court held 
the gift valid, although there was no delivery of the 
money. ‘Delivery of the subject-matter is no doubt 
essential to gifts either inter vivos or mortis causa; but 
the object of delivery is to give possession, and in this 
case possession was already complete in the donee.” 

In Gray v. Barton, 55 N. Y. 68, the action was on 
an account. The defense was that plaintiff had given 
the account to defendant. The referee found as mat- 
ters of fact that the defendant being indebted to the 
plaintiff, the plaintiff proposed to give him the debt; 
that the defendant said a gift would not stand inlaw; 
that plaintiff said that if defendant would give him 
one dollar that he would make it lawful, and that he 
then proposed that if defendant would give him a dol- 
lar, he, plaintiff, would give him the entire debt; and 





that thereupon defendant did give plaintiff one dollar 
for the purpose of satisfying the whole debt; that 
plaintiff accepted the same, and balanced his books as 
follows: 

Wm. Barton cr. by cash on account 

Gift to balance account ..........- ores 
and delivered to defendant a receipt, of which the fol- 
lowing isa copy: ‘Received from Wm. Burton one 
dollar in full to balance all book accounts up to date 
of whatever name and nature.’’ The court held thata 
valid gift of the account had been made, and sustained 
the defense, Grover, J., saying: ‘‘Had the plaintiff 
written upon a copy of the account that the same was 
cancelled by a zift thereof to the defendant, and signed 
and delivered the same to the defendant with intent 
to make a gift thereof to him, and the latter had ac- 
cepted it as a gift from him, can there be a doubt that 
the gift would have been effectual? It was all the de- 
livery the subject was capable of. But in this 
case the plaintiff balanced his books by gift to the de- 
fendant. Had he stopped here, making no delivery of 
any thing to the defendant, the act would not have 
been of any effect; nothing would have been delivered 
to him; and the books continuing in the possession of 
the plaintiff, the gift would not have been executed. 
But when to complete his purpose of giving the debt, 
he executed and delivered to the defendant a receipt 
in full for the account, to effect the intention of the 
parties, the law will construe the instrument, if neces- 
sary, as an assignment of the account and of the right 
of action thereon to the defendant.” 

The case of Ferry v. Stephens, 66 N. Y. 321, was an 
action for specific performance of a contract to con. 
vey real estate. It appeared that S., the owner, intend- 
ing to give plaintiff the property, executed the con- 
tract by which he agreed to convey it to plaintiff on 
payment of $1,100. However it was never intended 
that plaintiff should pay any thing, and 8S. subse- 
quently indorsed upon the contract a receipt in full 
for the purchase price. No money was ever paid. 
The court held that the indorsement of the receipt 
constituted under the circumstances a valid gift of 
the amount due from plaintiff under the contract, and 
entitled her to specific performance as much as if she 
had actually paid that amount. It does not appear 
that there was any delivery of the receipt, but there 
must have been, as it was indorsed upon the contract 
which was in plaintiff's possession. 

In Carpenter v. Soule, 88 N. Y. 251, the court found 
that plaintiff had executed a bond and mortgage to de- 
fendant’s testator, and that subsequently such testa- 
tor, with intention of giving plaiutiff $2,000 to apply on 
the bond and mortgage, executed and delivered to 
plaintiff an instrument, of which the following is a 
copy: ‘‘Received of J. 8S. Carpenter, of Norway, Her- 
kimer county, New York, two thousand dollars to ap- 
ply ona bond and mortgage I hold against him, the 
same to be indorsed on said mortgage.’’ The $2,000 was 
never actually indorsed upon the bond and mortgage. 
he court said: ‘“‘The question comes back to the in- 
quiry whether there was such actual gift both intended 
and executed. That fact is found, and rests upon suf- 
ficient evidence. There must be a delivery of the gift; 
the donor must part with his dominion over it; it 
must not rest ina mere promise. But the character 
of the gift dictates the manner of its delivery. Herea 
receipt for so much of the mortgage debt was executed 
and delivered with the intention of giving it to the 
mortgagor. The mortgage itself was not delivered, be- 
cause not wholly discharged, and the gift was execu- 
ted by the delivery of the receipt which operated to 
cancel and discharge so much of the debt.” 

In Larkin v. Hardenbrook, 90 N. Y. 333, plaintiff's 
testator conveyed to defendant certain real property 
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for which defendant gave him his promissory note. 
Thereafter testator cancelled the note, and surren- 
dered it to the defendant. In an action on the note 
the court held that the transaction constituted a valid 
gift of the note, and exonerated the defendant from 
all liability thereon. 

In conclusion, the case of Armitage v.Mace, 96N. Y. 
538, deserves some consideration. It is a ‘ border- 
line’’ case, but it seems to the writer to have been 
correctly decided. The question involved was as to 
the validity of a gift from a husband to his wife. In 
such case it is always difficult to prove an actual deliv- 
ery of the subject of the gift, because of the control 
usually exercised over the property of the wife by the 
husband. The property of either is always more or 
less in the possession of both; and it frequently hap- 
pens that the thing which the husband has given to 
his wife remains practically just as much under hi® 
control as it was before. If therefore the rigid rule 
requiring actual delivery were not somewhat modified 
in its application to cases of gifts between husband 
and wife, such gifts could rarely, if ever, be so made 
as to be valid inlaw. In Armitage v. Mace it appeared 
that the husband owned a certain mare which the wife 
had often expressed a desire toown. On one occasion 
they had just returned from the depot with the mare, 
and while standing at the stable beside her, the wife 
repeated her request for the mare, to which the hus- 
band replied: ‘‘ Very well, you like her so much I will 
give her to you; sheshall beyour property.”” He then 
called the man who was taking care of her, and told 
him of the gift, and informed him that thereafter the 
previous orders that he had given him about the use 
of the mare were changed, and that he was thereafter 
to deliver the mare to Mrs. Armitage as she wanted it. 
Previous to this Mrs. A. had never driven the mare 


alone, but had driven another horse, and = Mr. 
A. had always driven the mare. After this he 
ceased to drive the mare, and used another 


horse, and Mrs. A. used the mare exclusively. After 
this Mr. A. always recognized his wife’s ownership, 
and the mare was known as hers in her husband's- 
family. Thecourt said: ‘‘She thus had all the posses- 
sion a wife living with her husband could have. She 
controlled the mare, used her when she chose to do so, 
she was recognized as hers, and no one else, used her 
without her consent. While these facts do not make 
a very clear case of gift, they were sufficient to carry 
the case to the jury and to authorize a finding by them 
that the mare was delivered to and possessed by her 
in pursuance and consummation of the gift. Subse- 
quently to the gift the mare was kept in the husband's 
stable, cared for by a hostler paid by him, and he paid 
for her feed, shoeing and training, as Mrs. Armitage 
had no estate or income. These facts were proper 
for the consideration of the jury, but did not nullify 
or destroy the gift, or conclusively show that one valid 
in law had not been made.” 
Guy C. H. Cor.iss. 


<Q 


CRIMINAL EVIDENCE—WIFE AS WITNESS 
AGAINST HUSBAND. 


NEW JERSEY SUPREME COURT. 


STATE v. GORDON. 


Defendant was indicted for unlawfully conveying or taking 
away a woman child under the age of fifteen years, with 
intent to seduce, ete,, under section 82 of the Crimes Act. 
Held, that she was a competent witness for the people. 
If the defendant brought her within this State from 
another, and here, with the intent set out inthe statute, 
interposed his will or persuasion between her and her 





guardian’s control, so as to overcome her intention to re- 
turn to her home, the abduction is accomplished, and he 
may be indicted in this State. 


N error to the Court of General Quarter Sessions 
of the Peace of Hudson county. The opinion 
states the case. 


C. H. Winfield, for State. 


Puster, Daly & Ryerson, for defendant. 


Scupper, J. The defendant was indicted under 
section 82 of the act forthe punishment of crimes, for 
the abduction and seduction of a girl under the age of 
fifteen years. He was found guilty and sentenced to 
the State prison for the term of five years. Many ob- 
jections were taken at the trial to the admission of 
testimony, and requests to charge were made to the 
trial judge, some of which were granted and others 
refused. Two exceptions only were argued on the re- 
turn to the writ of error, the others having been aban- 
doned. The first was an exception to the admission 
of the witness A. B., the child in question, on the part 
of the State, against the defendant, because she was 
alleged to be the wife of the defendant, and therefore 
an incompetent witness. When this objection was 
made by the defendant's counsel the court directed 
that the witness be examined on the voir dire as to the 
alleged marriage. She was questioned as to the form 
ofa marriage ceremony extracted in part from the 
marriage service used in the Protestant Episcopal 
Church, and said to have been repeated by the parties 
when they were together, without any witness, in 
Brooklyn, Long Island, State of New York. She de- 
nied that there was any such ceremony. She was 
shown a certificate in writing, signed by her and the 
defendant, dated November 2, 1883, which stated that 
they had been married by repeating certain portions 
of the Episcopal marriage service. She testified that 
when she signed it he told her it was only a joke. Cer- 
tain letters were shown her which she admitted had 
been written and signed by her after November 2, 
1883, in which she addressed him as her husband and 
called herself his wife. These she said were addressed 
and signed in that way because he told her to do so, 
and she had agreed and intended to marry him in the 
following spring. 

On December 3, 1883, she left her home in Astoria, 
and went with him to the mayor's office in the city of 
New York to be married, but the mayor declined to 
marry them because of her youthful appearance. On 
the same day she went with him toJersey City, where 
she was introduced as his wife by the defendant to 
friends of his residing there. She was silent before 
them. They occupied the same bed-room at a hotel 
in that city for a night, a day and part of the second 
night, when the defendant was arrested on pursuit 
and complaint of her adopted father, who had never 
given his consent toa marriage between them. Her 
parents were both dead. It had also been testified by 
her older sister that she was born in October, 1869, and 
was under the age of fifteen years when the alleged 
abduction took place. The defendant’s counsel of- 
fered section 1 of the New York Marriage Act (Rev. 
Stat., vol. III, p. 227), by which marriage in that State 
is acivil contract, to which the consent of parties 
capable in law of contracting shall be essential; and 
also section 3 of the same act, making void a marriage 
where either of the parties to « marriage shall be in- 
capable for want of age and understanding of consent- 
ing to a marriage, etc., or when the consent of either 
party shall have been obtained by force or fraud; also 
section 26 of the New York Crimes Act, making it 
criminal to take away any female under the age of 
fourteen years from her father, mother, guardian, or 
other person, without their consent, either for the 
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purpose of prostitution, concubinage or marriage. 
After the above examination the court allowed the 
witness to be sworn on the part of the State, and 
to this an exception was prayed, allowed and 
sealed. 

There was noerror in the admission of ‘this witness 
to testify. If she had, in her examination, admitted 
that she was the wife of the defendant, and that his 
allegations were true, a different question might 
have arisen under the statutes of the State of New 
York, where it was claimed the ceremony of marriage 
took place; but she denied them, and whether they 
were married or not was a disputed question in the 
cause. The court did right, at that stage of the trial, 
in accepting her statements on the voir dire for the 
purpose of allowing her to be sworn in behalf of the 
State against the defendant. It would be a petitio 
principii to assume, on a bare allegation, that she was 
the wife of the defendant, and therefore disqualified 
to be a witness against him, when one of the questions 
at issue was whether there was ever a valid marriage 
between them. He was undoubtedly a competent 
witness, by statute, to prove his defense, and there 
was therefore the greater reason why the State should 
not be deprived of her testimony. The contrary rule 
would exclude the most important testimony on the 
part of the State, and leave the defendant to prove 
his own case without possibility of contradiction, 
when they only were present, and artifice, constraint 
or force was used to extort apparent consent to mar- 
riage from a mere child by the overpowering will of a 
man so much older than she. He was forty-seven 
years old. 

It is only where there has been avalid marriage that 
the parties are excluded from giving evidence for or 
against each other by the common law. Ros. Crim. 
Ey. 124; 1 Gveenl. Ev., § 339; Whart. Crim. Ev. 390. It 
has therefore been held in indictments for bigamy, 
after proof of the first marriage, that the second 
woman married is a competent witness against her 
husband, for the second marriage is void and she is no 
wife. To test this competency the woman may be ex- 
amined on the voir dire as to this void marriage. 
Whart. Crim. Ev., 88 395-397; 1 East P. C. 469; Seeley 
v. Engell, 13 N. Y. 542. 

Courts have even gone further and held that on the 
trial of an indictment for the forcible abduction and 
marriage of a woman, under the statute prohibiting 
such marriage, she may bea witness for the crown, 
and that this is not a case within the general law ex- 
cluding the testimony of a wife against her husband, 
for she is not legally his wife, acontract of marriage, 
like any other contract, obtained by force, having no 
obligation in law. Brown’s case, Vent. 243; Fulwood’s 
case, Cro. Car. 483; Rex v. Wakefield, 2 Lewin C. C. 
279; 1 Hale P. C. 301; 2 Hawk. P.C., ch. 46, § 78; 2 
Russ. Cr. 984. 

Our statute enacts that every such marriage, as 
therein described, of any woman child within the age 
of fifteen years shall be void if the man contract mat- 
rimony with her without the consent of her father, 
mother, or guardian. In any view that may be taken 
of the alleged contract of marriage and the acts at- 
tending and following it, it is evident that there are 
some facts to which she must necessarily testify to 
prevent this statute, intended for the protection of 
parents and their young female children, from becom- 
ing useless. The court were right in «admitting 
the girl’s testimony, and leaving its credibility to the 
jury. 

The second point of exception that was argued by 
counsel was that the court charged in effect, among 
other things, that if the jury found that the de- 
fendant brought the girl to Jersey City, and there de- 








tained her either by force or by persuasion, it was 
such an unlawful conveying and taking away within 
this State as is contemplated by the statute. This in- 
struction was correct. A girl, within the protection 
of the statute, is in the possession, custody or govern- 
ance of her parent or guardian though she be not in 
the same house with them. If not in their actual pos- 
session when in the streets, in school or in some place 
of public resort, or visiting in the house of friends, 
she is soconstructively. She is still in their custody 
for care, keeping and security, and under their gov- 
ernauce, for they may control her will by their com- 
mand. If she go upon ajourney, they may follow her 
and direct her return to them. The mere fact that 
she entered another State does} not alter her relations 
or obligations with her parent or guardian. When- 
ever the defendant, with the intent set out in the 
statute, interposed his will or persuasion between her 
and her guardian’s control, so as to overcome her pur- 
pose and intention to return to her home, the abduc- 
tion is accomplished. Nor can her willingness to come 
to this State with him take away his offense, for by 
our statute he can give no consent, and whenever she 
intends to return to her guardian, be may not disuade 
or oppose her. In this sense [ understand the words 
used by the court in Reginu v. Mycock, 12 Cox C. C. 
28, where it is said that a girl who is away from her 
home is still in the custody or possession of her father 
if she has the intention of returning to him. Baron 
Bramwell, in Regina v. Olifier, 10 Cox C. C. 402, says: 
“Tf finding she has left her home, he (the defendant) 
avails himself of that to induce her to continue away 
from her father’s custody, in my judgment he is guilty 
if his persuasion operated on her mind so as to induce 
her to leave.’’ Nothing can be plainer in this case 
than that his persuasion induced her to leave her home 
in Astoria and come with him to Jersey City, and 
when there,after, as she testifies,he had read to her the 
account in the papers of her elopement with him, she 
wished to return to her home, he sought by persua- 
sion to keep her, and opposed her expressed wishes to 
go back. The mere fact of her leaving her guardian’s 
home and coming tothis State with the defendant 
might not complete the crime with which he was 
charged, but when the intent was here manifested to 
seduce or contract matrimony with her by proclaim- 
ing her as his wife in the presence of his friends, and 
keeping her a day and night in a sleeping-room at a 
hotel, and opposing her wish to return home, he be- 
came amenable tu the punishment affixed by our law 
to this statutory crime. These facts which appear in 
the case, if found by the jury, would constitute the 
crime of abduction within this State, and there was no 
error in the direction of the court. 
The judgment is affirmed. 
cinimncanesiisdpiaisiitibiile 


CONTRACT—RIGHT OF ONE NOT PARTY To. 
NEW JERSEY SUPREME COURT. 
FEBRUARY TERM, 1884. 
MARVIN SAFE Co. v. WARD.* 

The general rule is that one who is not a party to a contract 
cannot sue in respect of a breach of duty arising out of 
the contract. There is a class of cases in which a person 
performing services or doing work under a contract may 
be held in damages for injuries to third persons, occas- 
ioned by negligence or misconduct in the execution of the 
contract; but these are cases where the duty or liability 
arises independent of the contract, and in such cases the 
plaintiff must count upon a wrongful act or negli- 
gence. 





*S.C., 46 N. J. Law, 19. 
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()* demurrer to plea. The opinion states the case. 


T. N. McCarter, for plaintiff. 
John Linn, for defendants. 


Depue, J. The principal defendants, the boards of 
chosen freeholders of the counties of Essex and Hud- 
son, became entitled to the property and franchises of 
“The Proprietors of the Bridges over the Rivers Pas- 
saic and Hackensack,” under proceedings taken under 
an act of the Legislature passed March 14, 1871. 
Pamph. L., p. 500. The legislation in relation to those 
bridges prior to the act of 1871, is stated in Ripley v. 
Chosen Freeholders, 11 Vroom, 45. 

The bridge over the Passaic having become unsafe 
and unfit for use, the boards of chosen freeholders of 
the two counties, on the 2lst of August, 1881, con- 
tracted with Ward, the other defendant, for the erec- 
tion of a new bridge. This contract is under seal, and 
in two parts—each board having made a separate con- 
tract for the same work, identical in terms, and each 
covenanting to pay a sum which is one-half of the con- 
tract price. Fach contract provides fora temporary 
roadway or bridge, to accommodate the travel whilst 
the permanent bridge was being constructed. 

Ward entered uponthe performance of the work, 
and constructed a temporary ‘bridge. This tempor- 
ary bridge, on the 15th of November, 1881, gave way 
whilst a team of the plaintiff was being driven over it, 
whereby the plaintiff's team and truck and its load 
were precipitated into the river. Forthe damages 
sustained the plaintiff's sued the boards of freehold- 
ers of the two counties, and Ward, the contractor, in 
one suit in the form of an action on the case. The case 
is before the court at this time on a demurrer to one 
of the pleas filed by Ward. 

The contracts between Ward and his co-defendants 
stipulate that the work should be commenced on or 
before the 15th of September, 1881, and that the per- 
manent bridge should be completed and ready for 
travel within twenty-nine working days from that 
date, with an agreement that $50 should be deducted 
from the contract price for each day the work should 
be delayed beyond the specified time; and there are 
allegations in the declaration of negligence in the fail- 
ure to complete the bridge within the time fixed by 
the contract. The stipulation on this subject must be 
laid out of the case in every phase of this litigation; 
for the duty to provide bridges suitable and proper for 
travel is a publicduty, and the general rule is that, 
independent of astatute, no suit will lie against the 
public authorities for the recovery of damages occas- 
ioned by the mere non-performance of sucha duty— 
the remedy being by indictment or mandamus. Reock 
v. Mayor, etc., of Newark, 4 Vroom, 129; /ray v. Jer- 
sey City, 3 id. 394; Stew. Dig., tit. ‘‘ Bridges,’’ p. 112, § 
14. The statute (Rev., p. 1017, § 121) which was before 
the court in Livermore v. Freeholders, 5 Dutcher, 245; 
8. C., 2 Vroom, 507, does not apply to the mere omis- 
sion or delay in the completion of the work. It re- 
lates to injuries sustained by travellers, arising from 
the insufficiency or want of repair of a bridge in actual 
use, and leaves intact, in other respects, the general 
doctrine of the law that a suit cannot be maintained 
forthe omission by public authorities to perform a 
public duty. Nor will the act of 1860 (Rev., p. 86, $9), 
which was before the court in Ripley v. Freeholders, 
aid the plaintiff in this respect. The engagement of 
Ward to complete the work within a designated time 
was wholly a matter of contract between him and the 
boards of freeholders. If the freeholders saw fit, 
they might give the contractor further time, or 
indulge him in delays in the progress o1 the 
work, without subjecting him to liability for 
the inconvenience suffered by individuals, and 





and they provided the meaus of securing the comple- 
tion of the work within the stipulated time by a per 
diem deduction from the contract price. 

The plaintiff's case, as it relates to each and all of the 
defendants, is restricted to the cause of action arising 
from the alleged unsafe condition of the temporary 
bridge. 

The declaration commences with an allegation of the 
duty of the board of freeholders of the two counties 
to keep and maintain the bridge and drawin good 
repair, so that it would at all times be safe and in good 
condition for the passage of horses and vehicles, with 
their loads, over and across said bridge. 

The allegations on this head, so far as they relate to 
Ward, are that by his contracts with his co-defend- 
ants, he agreed that he would, on or before the 15th 
day of September, 1881, erect a good, substantial tem- 
porary roadway over said river and the approaches to 
the same, according to the specifications to the said 
contract annexed—such temporary roadway to remain 
until the completion of the bridge, and that he, the 
said Ward, should be liable for all damages sustained 
by reason of any defective or improper construction of 
said work. It is also averred that by the specifications 
annexed to the contracts and referred to therein and 
made part thereof, it was provided that the said con- 
tractor should execute the whole work provided for, 
and that the travel should be accommodated by means 
of atemporary roadway at least twenty feet wide, 
and a draw forty feet opening, that could be easily 
worked by one man, and thatif more than one man 
was required, said Ward, was to furnish another. 

The declaration then avers §that by reason of the 
premises it became and was the duty of all the de- 
fendants to construct and cause to be constructed the 
said temporary roadway and draw in a good and suf- 
ficient manner, so as to make it sufficiently strong and 
safe for the passage of horses, wagons, and their loads, 
over and across the same. 

The breach assigned is, that the defendants did not 
construct or cause to be constructed across said river 
the temporary roadway and draw in a good and suffli- 
cient manner, etc., but did construct said temporary 
roadway and draw in sucha weak, unsafe, improper 
and insecure manner as to render the same wholly un- 
fit for the accommodation of the public travel. 

To this declaration Ward filed several pleas, in one 
of which he pleaded that he constructed the said tem- 
porary roadway and draw in the manner and accord- 
ing to the plans and specifications mentioned and re- 
ferred to in his said contracts, and according to the 
directions of the said boards of freeholders, and that 
he did not omit any thing required of him by the 
terms of the said contracts; so that if the said tempor- 
ary roadway and draw were not sufficient for the pur- 
pose intended, and for the accommodation of the pub- 
lic travel, it was not his neglect or default. 

To the latter plea this demurrer was filed. 

The declaration sets out in detail the terms of the 
contract between Ward and his co-defendants. His 
undertakings with them under his contracts are min- 
utely and with particularity spread upon the face of 
the declaration in the form of averments, which make 
his contractual duties the gravamen of the plaintiff's 
cause of action against him. His undertakings with 
his co-defendants are prominently made a premise 
from which is deduced the duty on his part on the 
non-performance of which the plaintiffs place their 
right to recover of him, in common with the other de- 
fendants, damages for the injury sustained, and his 
covenant to make good to his co-defendants damages 
sustained by reason of defective or improper con- 
struction ofthe work appears among the averments 
which lead to the duty counted upon. The allegation 
of a duty will not sustain or aida pleading. It is an 
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allegation of a mere matter of law, and is not tra- 
versable ; the sufficiency of the pleading must be deter- 
mined upon the facts from which the legal duty is de- 
duced. Seymour v. Maddox, 16 Q. B. 326. It is plain 
upon the face of the declaration that the obligations 
of this defendant to his co-defendants, arising from 
the terms of his contract with them, are made the 
foundation of the plaintiff's cause of action against 
him. 

The general rule of law is, that one whois nota 
party toa contract, cannot sue in respect of a breach 
of duty arising out of the contract. Alion v. Midland 
R. Co,19 C. B. (N. 8.) 213. The leading case on this 
subject is Langridge v. Levy, 2 M. & W. 519;S8. C., 4 id. 
337. There a stranger to the contract was allowed to 
sue, but the decision was expressly placed upon the 
ground of fraud. This case was succeeded in point of 
time by Winterbottom v. Wright, 10 M. & W. 109. In 
that case A. contracted with the postmaster-general to 
provide a mail-coach to convey the mail-bags along a 
certain line; and B. contracted to horse the coach 
along the same line. B. hired C. to drive the coach. 
It was held that C. could not maintain an action 
against A. for an injury sustained by him while driv- 
ing the coach, by its breaking down from a defect in 
its construction. The ground of decision was that the 
defendant’s duty with respect to the sufficiency of the 
coach arose from his contract; and there being no 
privity of contract between him and the plaintiff, he 
he was under no obligation to the plaintiffon which 
the latter could sue. Winterbottom v. Wright has been 
followed with constant approval in a series of decis- 
ions inthe English courts. Longmeid v. Holliday, 6 
Exch. 761; Blakemore v. B. & E. R. Co., 8 E. & B, 
1035, 1049; Reedie v. Railroad Company,4 Exch. 244; 
Allen v. Midland R. Co., supra; Collis v. Selden, L. R., 
3C. P. 495; Whart. Neg., §§ 430, 440. Its standing as 
an authority was not impaired by the decision of the 
Court of Appeals in Heaven v. Pender, 9 Q. B. Div. 
503. This court and the Court of Errors, substanti- 
ally adopted the doctrine of Winterbottom v. Wright, 
by holding that no duty to a third person could arise 
out of of a contract to which he wasastranger. Cuff 
v.N. & N. Y. R. Co., 6 Vroom, 17, 574. 

The reason on which this doctrine rests is obvious. 
The object of the parties in inserting in their contract 
specific undertakings with respect to the work to be 
done is to create obligations and duties inter sese. 
These engagements and undertakings must necessa- 
rily be subject to modifications and waiverby the con- 
tracting parties. If third persons can acquire a right 
in the contract in the nature of a duty to have it per- 
formed as contracted for, the parties will be deprived 
of control over their own contract—the employer will 
have taken from him the power to direct how the work 
shall be done, and the employee may find himself 
under responsibilities to third parties which do not 
exist between him and hisemployer. The inconven- 
ience which would arise from allowing a third person 
to have such an interest in a contract to which he was 
not a party is referred to by Lord Abinger in Winter- 
bottom v. Wright. He said: ‘‘The plaintiff in this 
case could not have brought an action on the contract ; 
if he could have done so, what would have been his 
situation supposing the postmaster-general had re- 
leased the defendant? that would at all events have 
defeated his claim altogether. By permitting this ac- 
tion (which was an action on the case for negligence), 
we should be working this injustice, that after the de- 
fendant had done very thing to the satisfaction of 
his employer, and after all matters between them had 
been adjusted, and all accounts settled on the footing 
of their contract, we should subject them to be ripped 
open by thisaction of tort being brought against 
him.” 





Noinjustice can arise from the application of the 
principle adjudged in Winterbottom v. Wright; for if 
the work contracted for be such as that a duty exists 
toward third persons with respect to it, the party who 
contracts to have the work done will be liable for 
damages arising from a breach of the duty, although 
the injury arose from the fault of the person with 
whom he contracted. Hole v. 8S. & S. R. Co.,6H. & 
N. 488. And he will have remedy over against the 
wrong-doer, either under his express contract to pay 
damages, or under a contract to that effect which the 
law will imply. Jnhabitants of Woburn v. Henshaw, 
101 Mass. 193; Chicago v. Robbins, 2 Black, 418; 8. C., 4 
Wall. 657; City of Brooklyn v. Brooklyn City R. Co.,47 
N. Y. 475, 481. 

There is a class of cases in which a person perform- 
ing service or doing work under acontract may be 
held in damages for injuries to third persons, occas- 
sioned by negligence or misconduct connected with 
the execution of the contract; but these are cases 
where the duty or liability arises independent of the 
contract. Thus a servant carried as a passenger under 
a contract to carry, made with his master who pur- 
chased the ticket, may sue the carrier for personal in- 
juries, or for the loss of his luggage through the negli- 
gence of the carrier. Here the carrier’s liability does 
not depend upon the contract; the fact that the ser- 
vant is a passenger casts a duty on the carrier to carry 
him and his luggage safely. He may sue in case for 
a breach of that duty, but he could not sue upon the 
contract. Marshall v. York R. Co.,11C. B. 655; Aus- 
tinv. G.I. P. &. Co., L. R., 3 Exch. 9; Whart. Neg., 
§ 439; Dicey Parties 18. Dalyell v. Tyrer, E., B. & E. 
899, which is sometimes cited as being in conflict with 
Winterbottom v. Wright, belongs to the class of cases 
just mentioned. So also to quote the language of 
Parke, B., *‘if a mason contracts to erect a bridge or 
other workin a public road, which he constructs, but 
not according to contract, and the defects of which 
are a nuisance to the highway, he may be responsible 
for it to a third person who is injured by the defective 
construction, and he cannot be saved from the con- 
sequences of his illegal act by showing that he was 
also guilty of a breach of contract and responsible for 
it.” Longmeid v. Holliday, 6 Exch. 767. In cases of 
this description the wrong done and the liability for 
it are independent of the contract, and that liability 
is not taken away by the mere fact of the existence of 
a coutract between the wrong-doerand some third per- 
son. But it is unnecessary to pursue this subject 
further, or at this time to examine into the bounds or 
applicability of this doctrine to the situation of these 
parties. That question is not now before the court. 
The plaintiff's declaration sets out the terms of the 
contract between the contractor and his co-defendants 
and relies upon it, and the plea demurred to is sub- 
stantially an averment of performance of the contract 
as between the contracting parties. 

Nor will the fact that the defendant’s contract re- 
lated to a structure for public use alter the position 
of this case. Two New York cases were cited on this 
head—Robinson v. Chamberlain,34 N. Y. 389, and John- 
son v. Belden, 47 id. 130. In those cases the court held 
that individuals who in pursuance of a statute con- 
tracted with the State to keep the canals in repair 
were liable in damages for injuries toa canal boat 
caused by the want of repair of a lock. The liability 
was put upon the ground that the contractors were 
public officers, and that the contract to repair created 
a duty analogous to that which might arise from an 
obligation to repair by prescription ratione tenure, or 
by act of Parliament. The reasoning of these cases 
does not apply to the case in hand. The statute on 
this subject isexplicit. It lays the duty of making 
and repairing bridges upon the boards of chosen free- 
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holders, and imposes upon them liability for the in- 
sufficiency or want of repair. The power to plan the 
structure of a bridge, to contract for building it, and 
specify the materials and workmanship is implied. 
Suchacontract creates the ordinary relation of em- 
ployer and employee. It does not put off from the 
board of chosen freeholders the duty and responsibil- 
ity which the statute fixes upon them; nor does it 
create any duty or liability on the part of the other 
contracting party, except such as arises inter sese from 
the terms of the contract. 

The defendant, by his plea, exonerates himself from 
all blame. He repels the imputation of personal neg- 
ligence on his part, and avers that if the temporary 
roadway and draw were not adequate for the purpose 
intended, the inadequacy was not due te any neglect 
or fault on his part. The criticism on this plea is that 
it does not aver that the temporary bridge was a good 
and substantial roadway. If this criticism be well 
founded, then the contractor for a railroad bridge 
will be responsible to passengers injured, for defects 
in the bridge due to imperfections in the architect's 
plans; and the contractor for the Brooklyn bridge 
woul. be under a responsibility for the insecurity of 
the structure occasioned by defects in the plaus of the 
engineer. The answer to this criticism is that the de- 
fendant was under no obligation to make the tempo- 
rary roadway a good aud substantial structure, except 
under the terms of his contract, and that if he was in 
no personal default, he cannot be held for the injuries 
sustained. 

In Hyams v. Webster, L. R., 2Q. B. 264, the defend- 
ant, under a contract with the metropolitan board, 
opened a public highway for the purpose of construct- 
ing asewer. Three or four months after the work was 
finished, damage ensued from plaintiff's horse stumb- 
ling in a hole in the road. The filling in of the road 
had been properly done by the defendant, and the hole 
was owing to the natural subsidence of the materials, 
which sometimes takes place sooner or later after such 
an excavation. The jury negatived negligence in the 
filling in. The court held that the obligation of the 
defendant as between him and the public ceased as 
soon as he had properly reinstated the road. and that 
it was the duty of the authorities to look after the 
subsequent repairs, whether rendered necessary by 
subsidence or ordinary wear and tear; and that there 
being no personal negligence in the defendant, he was 
not liable. This judgment was affirmed on appeal. L. 
R., 4 Q. B. 138. 

The plea demurred to is a complete answer to the 
gravamen of the plaintiffs cause of action as set out 
in his declaration; and we also think that the declara- 
tion being founded on the contracts between the de- 
fendants, is not in properform as against the defend- 
ant. If heis liable for the injury complained of, it 
must be upon the ground of some wrongful act or neg- 
ligence—-a tort as distinguished from a mere breach of 
contract;and the declaration does not contain the 
necessary averments to charge a tortious act. Pre- 
cedents appropriate to such acase will be found in 
Hyams v. Webster, supra, and in Gray v. Pullen, 5 B. 
& 8S. 970. 

On either ground there must be judgment against 
the plaintiffs on this demurrer. 

a ere 


SALE — DEFECTIVE BOILER— WARRANTY 
—DECEIT. 


PENNSYLVANIA SUPREME COURT, MARCH 27, 1884. 


Erte Crry Iron Works v. BARBER. 
A corporation manufacturing and selling an article to be ap- 
plied to a particular purpose, of which jts officers and 


agents are informed, is not liable in an action of deceit to 
the purchaser in acase where there have been untrue 
representations made by its agent as to the quality of the 
article and its fitness for the particular purpose to which 
it isto be applied, unless such representation: are made 
by said agent knowing them to be false. Where there is 
no such knowledge there may be an action on an implied 
warranty, but there can be no action of deceit. 


| oma to the Common Pleas No. 1 of Philadelphia 

County. 

Case by P. M. Barber & Co. against the Erie City 
Iron Works to recover damages for the destruction of 
the plaintiffs’ mill by the explosion of a boiler, which 
wus alleged to have been defectively constructed by 
defendants. Plea, not guilty. 


Richard U. MecMurtrie and Nathan Sharpless, for 
plaintiffs in error. 


Richard P. White and George H. Earle, Jr., for de- 
fendant in error. 


TRUNKEY, J. Incase of finding for the plaintiffs 
the jury were instructed to assess the damagesin two 
parts: (1) All damages exclusive of the rental value of 
the mill during the necessary time for making repairs, 
and (2) the rental value for such time; the court reserv- 
ing the point whether the plaintiffs were entitled to re- 
cover rental value for the time required to repair the 
injury. Had the mill been entirely destroyed its value 
would have been compensation. If worth repairing, 
how can compensation be made without allowance for 
the time it was necessarily idle? In determining the 
difference between the market value of the mill just be- 
fore and just after the injury, it would be as proper to 
consider the time required to make the repairs as the 
other things in the expense of making them. The wit- 
ness who testified respecting the rent may not have been 
well qualified to estimate its value, but he had some 
knowledge of the subject, aud the testimony was sufli- 
cient for submission. The first and second assign- 
ments of error, treated as good in form under the 
rules, cannot be sustained. 

Nor are the last six assiguments well taken. The 
judgment is on the verdict, not for the defendant, not- 
withstanding the verdict. Hence if the jury were 
rightly instructed relative to the damages, it is imma- 
terial whether the points of law were properly served. 
None of the instructions respecting damages is as- 
signed as erroneous. It is clear that the jury found 
damages, exclusive of rent, $7,038, and for rent, $1,000; 
in all, $8,038. If not strictly correct in form, the act of 
March 14, 1872 (P. L. 25), provides that a verdict shall 
not be set aside for ** defectiveness or indefiniteness in 
form.”’ Following the instruction, the jury found one 
item of the damages separately, and the result is the 
same as if they had merely found the total sum for 
which judgment was rendered. The court charged 
that as only $600 was paid by the plaintiffs on the pur- 
chase-money of the boiler, damage for the boiler 
must be limited to that sum; and reserved the point 
of law whether the sum paid on the boiler should be 
included in the damages. There was no direction to 
find separately as to this, and the instruction was 
right. Had the court struck off 3500 from the verdict, 
the plaintiff could raise the question whether the point 
was well reserved. 

The president of the company testified that Shear- 
man was their sales agent under a verbal arrangement 
except what might have been embraced in correspond- 
ence; that with their knowledge he held himself out 
as their agent; that he received the goods ata fixed 
price, and made what he could above that for his re- 
muneration, and that the goods belonged to the com- 
pany until sold. This is the pith of the abundant tes- 
timony of Shearman’s agency; and if there was some 
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evidence tending to show that the contract was act- 
ually between Shearman, acting for himself, and the 
plaintiffs, itis by no means so strong as to warrant the 
court to rule that the jury ought not to have found 
that Shearmar acted as the defendant's agent when the 
plaintiffs contracted for the boiler. Nor should the 
third assignment be sustained. The offer was files of 
letters, each book a monthly file, from November, 
1873, to April, 1874, to show that the whole correspond- 
ence between Shearman and the defendant was incon- 
sistent with the idea of principal and agent, and not a 
letter, or part thereof, which was rejected, has been 
printed or shown so that it may be determined that it 
was pertinent. 

Whatever may have been the precise terms of the 
original contract, the parties agree that the boiler was 
not made according to the order, and that the plaintiffs 
had declined to accept it until after certain represen- 
tations by the president or the company defendant. 
One of the plaintiffs testified that the president said 
the boiler was equal in every respect to such an one as 
ordered, and superior in many respects; and also 
guaranteed the boiler to be good, and in every respect 
equal to the one which had been ordered. The presi- 
dent denies that he made a guaranty. There is 
scarcely dispute respecting the fact that the boiler was 
ordered and manufactured for a particular purpose, 
and that its acceptance upon the representations of 
the manufacturer was for that purpose. Expert wit- 
nesses on the part of the plaintiffs testify that the 
boiler was unsafe, poorly manufactured, made of very 
bad iron, and was not thick enough, if good; and that 
a boiler properly made, as the plaintiffs ordered, would 
have been sufficient and safe; also some of them say 
that the man who made the boiler must have known 
the inferior quality of the iron. Like witnesses, on 
the part of the defendant, say the iron was good —as 
good or better than flange iron —was thick enough, 
and if there was defect in quality it could not have 
been discovered by the workmen, nor by any person 
by inspection. For preseat purposes the verdict set- 
tles that the boiler was defective, and that the repre- 
sentations respecting its quality were untrue. 

The defendant was engaged in the business of man- 
ufacturing boilers, and had built more than any other 
company or persOn inthe country for a number of 
years. Selden, the president and general manager of 
the works, had had large experience in superintending 
the manufacture of boilers. He testifies that ninety 
per cent of the boilers of that kind made by the de- 
fendant was made of the same kind of iron as the one 
sold to the plaintiffs, and that the plaintiffs’ is the 
only one he ever knew to blowup. He states the care 
that was taken in procuring the iron for this boiler, 
and in doing the work; also that he believed the iron 
was of high quality, and that he believed the represen- 
tations that he made to the plaintiffs. 

A corporation engaged in the manufacture of ma- 
chinery ought to be responsible to purchasers the same 
as natural persons under similar circumstances, As it 
can only speak or act by agent, there is stronger rea- 
son for holding it answerable for the acts and repre- 
sentations of the agent done within the ostensible 
scope of his authority, and while transacting the busi- 
ness of the principal, than where the principal is a nat- 
ural person. However, the same rule applies alike to 
natural and artificial persons. ‘“‘The purchaser can 
maintain an action of deceit against the innocent 
principal where the fraud of the agent has been com- 
mitted within the scope of his authority, and where 
the principal has been benefited by it. In this respect 
it makes no difference whether the principal be a cor- 
poration or an individual.” 1 Benj. Sales, § 708 (3 Eng., 
4Am,ed.) ‘The principal is liable ina civil suit to 





third persons for the frauds, deceits, concealments, 
misrepresentations, torts, negligences and other mal- 
feasances and misfeasances of his agent in the course 
of hisemployment, although the principal did not au- 
thorize, justify or participate in, or indeed know of 
such misconduct, or even if he forbade the acts or dis- 
approved of them. This rule of liability is not based 
upon any presumed authority in the agent to do the 
acts, but on the ground of public policy, and that it is 
more reasonable when one of two innocent persons 
must suffer from the wrongful acts of a third person, 
that the principal who has placed the agent in the po- 
sition of trust and confidence should suffer, than a 
stranger.”’ Lee v. Villuge of Sandy Hill, 40 N. Y. 442; 
see Angell & Ames Corp., §§ 305, 309, 310. 

If a corporation be incapable of committing deceit, 
the safety of third persons with whom it deals by agent 
requires that it be held liable inthe proper action for 
the deceit of its agent perpetrated in such dealing. 
The learned judge of the Common Pleas did not errin 
submitting the case as if the deceit of the defendant's 
president and general manager was the deceit of the 
defendant. 

The jury were instructed that there could be no re- 
covery on the alleged express warranty, nor on an im- 
plied warranty of the manufacturer and seller; but if 
they found that the iron was bad, or the boiler defect- 
ively made, and that the contract was with the de- 
fendant, and that Mr. Selden knew that the boiler was 
defective in workmanship and material, or either, and 
represented it as good, and equal to such boiler as was 
ordered, the plaintiffs could recover damages conse- 
quent on the deceit. There is no error in this instruc- 
tion as respects the point submitted. The case was 
put upon the single point — warranty and negligence 
were excluded as grounds upon which there could be 
recovery, and only considered as bearing on the al- 
leged fraud. It had already been decided that the de- 
claration must charge the defendant with having 
knowingly committed the deceit. Erie City ron 
Works v. Barber, 13 Week. Notes, 492. And the amend- 
ment was accordingly made. There is no occasion to 
consider the question of misjoinder of counts. That 
was not raised at the trial. But is the scienter a mat- 
ter so essential that it must be averred in the declara- 
tion in an action for deceit, or presumed from the fact 
that the representation was untrue? 

The court did not leave the point as first submitted, 
but added: ‘‘If Mr. Selden did not know that the boiler 
was bad, either in bad workmanship or in the quality 
of the iron, but without knowing absolutely, asserted 
that the iron was good and the workmanship perfect, 
or without any further words that it was a good boiler, 
suitable for the purpose for which it was intended, 
then he would be liable, the company would be liable» 
upon his false assertion of matters respecting which he 
did not know, if you find as a fact that the iron was 
bad‘and the workmanship defective; in other words, 
if he did not know he ought not to have said any 
thing respecting it. if he did know, then he was 
guilty of direct deceit and fraud. But if he under- 
took to assert that the boiler was a good one, when he 
did not know whether it was good or bad, then the 
company would also be liable by reason of this false 
representation made by him, if in fact the boiler was a 
bad one.”’ This may be regarded as the full instruc- 
tion, frequently epitomized in the answers to numer- 
ous points. Thus in answer to the 17th: ‘ There is no 
direct evidence that Mr. Selden personally knew at 
the time he made this representation that this was a 
bad boiler, the evidence is that he ordered the iron of 
a good company, and that the iron had a good reputa- 
tion. Butif he represented, as I have before said, 
that it was a good boiler, when he did not know 
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whether it was a good boiler, then the company would 
be liable.”’ 

Under that instruction, if Selden had skill and expe- 
rience, and ample reason to believe the boiler was good, 
and did so believe, he was as guilty of deceit as if he 
knew it was bad. He may have made it with his own 
hand, or directly superintended the making, and be- 
lieved the workmanship and material to be the best, 
yet if at the time of sale he told the buyer it was good, 
upon such ruling, he committed actual fraud in case 
there was a latent and unknown defect. If there was 
such a defect, it was impossible that he could know it 
was good. If it was defective it was not good. And 
the pith of the instruction is that if Selden repre- 
sented the boiler to be good, and in fact it was bad, 
the defendant is liable for deceit. In order to make a 
person liable for a fraudulent representation he must 
have been guilty of some moral wrong; legal fraud, 
unaccompanied by moral fraud, will fail to support 
theaction. But though it is necessary that the de- 
fendant, in making the false statement, should have 
committed some moral turpitude, it is not necessary 
to show that he knew as a fact what he stated was 
false. If he made the representation not knowing it 
to be true, or without reasonable and probable grounds 
on which to suppose it to be true, he acted fraudu- 
lently. Whena man, havingno knowledge whatever 
upon a subject, takes it upon himself to represent a 
certain state of facts to exist, he does so at his peril, 
and if it be done either to secure some benefit to him 
self or to deceive another, he is guilty of fraud. By 
assuming to have knowledge of a material fact, when 
he is conscious that he has not, and representing it as 
his own knowledge, in such manner as to import 
knowledge in him thereof, he commits a moral wrong, 
similar in character as if he knew the representation 
to be untrue. The fraudulent purpose is essential. 
Moak's Underhill on Torts, 547-8. 

Bigelow on Frauds sets forth the same principles, 
and it is there said, p. 63: ‘‘ Deceit cannot be main- 
tained for a false representation, believed to be true, 
which is based on adequate information; nor will the 
plea of fraud, or a bill asking for relief for fraud, be 
supported by such evidence.” 

True it is also said that the action can be maintained 
“for a false representation, believed to be true, but 
the truth of which the defendant was bound to know.” 
The illustrations given under this rule apply to the 
case of express or implied representation of agency to 
one professing to bea partner in a mercantile firm, 
and to a person professing to be an expert, and thus 
competent to give advice in matters pertaining to his 
art. These and likecases rest on the ground that the 
representation, though made by mistake or ignorance, 
operates as an imposition upon the other party, and 
the person making it, as against the innocent man 
who has suffered by reason thereof, will not be al- 
lowed to say he made it honestly, believing it to be 
true. There is reason for his liability without holding 
him guilty of moral turpitude. 

The plaintiffs contend their case falls within excep- 
tions to the general rule, one of which is that an ac- 
tion for deceit will lie against a manufacturer or seller 
of goods for a particular purpose, if unfit 
for that purpose, although he had no 
fraudulent intent. Jones v. Bright, 5 Bing. 535. It 
was there held that if a manufacturer sells goods 
for a particular purpose “the law implies a warranty 
that it was fit and proper for that purpose. * * * 
If a party sells an article for a particular purpose he 
thereby warrants it to be fit for such purpose.’’ This 
and most other cases following in its wake are well 
collated by Mr. Biddle on Warranties on the Sales of 
Chattels, §§ 167-185, and the doctrine stated thus: 





‘* When a manufacturer or dealer contracts to supply 
an article which be manufactures or produces, or in 
which he deals, to be applied to a particular purpose, 
so that the buyer necessarily trusts to the judgment 
or skill of the manufacturer or dealer, there is an im- 
plied warranty that it shall be fit for the purpose to 
which it is to be applied, since here the buyer does not 
purchase upon his own judgment, but relies upon that 
of the seller.”’ 

Without inquiry as to the limitations of this doe- 
trine in Pennsylvania, it is plain that the seller's lia- 
bility is upon his warranty. An implied warranty is 
neither more nor less than a contract, and the reme- 
dies for its breach are the same as for breach of an ex- 
press warranty. That there may be recovery in an ac- 
tion in the nature of deceit does not change the char- 
acter of the foundation of the right to recover. For- 
merly it was common to sue in this form where the 
claims were on contracts of warranty, and such rem- 
edy is not obsolete in this State. The plaintiff may 
choose either case or assumpsit. ‘‘No matter which 
form of declaration be chosen, the plaintiff may re- 
cover on an express warranty without either alleging 
or proving the knowledge of the defendant that it was 
false. <A scienter need only be shown when the action 
is for deceit.” Vanleer v. Earle, 26 Penn. St. 277. 
Therefore the fact of recovery on acontract of war- 
ranty inan action of deceit does not justify an infer- 
ence that when recovery is sought on the ground of 
deceit the scienter need not be shown. 

The case of Lynch v. Mercantile Trust Co.,18 Fed. 
Rep. 486, is where the vendor of a block of land, by his 
agent, pointed out certain fences, and stated that the 
block included all the land between said fences; the 
representation was false, but believed to be true by 
the agent when he made it. It was held that the pur- 
chaser was entitled to the benefit of his contract, and 
could recover the difference between the value of the 
property actually sold and the value of the property 
as represented. Nothing in the facts and judgment in 
that case tends to show that the vendor was guilty of 
deceit or was liable on that ground, though some re- 
marks of the judge may have that tendency. The 
true ground for recovery in such cases was tersely 
stated by Chief Justice Marshall: ‘‘He who sells 
property on a description given by himself is bound to 
make good that description; and if it be untruein a 
material point, although the variance be occasioned by 
mistake, he must still remain liable for that variance,” 
McFerran v. Taylor, 3 Cranch, 270. 

In Randall v. Newson, 2 Q. B. D. 102; 19 Eng. Rep. 
243, one of the cases cited by the plaintiffs to support 
the action of deceit, it was held that the warranty ex- 
tends to latent defects unknown to and undiscovered 
by the vendor which render the article sold unfit for 
the purpose intended. There is no gainsaying the cor- 
rectness of that ruling when there is such a warranty, 
express or implied. If unfit, by the terms of the con- 
tract, the seller is liable for its breach. But that case 
does not establish the rule that a vendor is guilty of 
deceit and liable in damages fora tort, when he makes 
and sells an article in good faith, representing that it is 
good and fit for a specified purpose, which contained a 
latent defect that was unknown and undiscoverable 
until tried by use. Nor is such principle supported 
by any other case of which we are advised. 

We are of opinion that the jury should have been in- 
structed that if the representation by Mr. Selden re- 
specting the boiler was made in good faith, and that 
he had adequate reason to believe it was true, there 
could be no recovery for the alleged deceit. The evi- 
dence bearing on the question whether the defendant 
and its agents knew that the boiler, by reason of bad 
workmanship or bad iron, was defective and unfit for 
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the purpose intended, or whether there was adequate 
reason to believe that both the material and workman. 
ship were good, is conflicting, and therefore was for 
the jury to consider and find the facts therefrom. De- 
ceit should not be confounded with warranty, express 
or implied; nor with mistake, which is often ground 
for relief of a party who suffers by it against him who 
made it; nor with legal fraud imputed to a party who 
has committed no moral fraud. 

A number of the defendant’s points were rightly re- 
fused, but that they could not be affirmed was no rea- 
son forincluding in the answers instructions that if 
the boiler was represented tobe good, and was bad, 
the defendant was liable. ‘The law raises no pre- 
sumption of knowledge from the mere fact that the 
representation is false.” 

There is some difference between a judgment for a 
tort and one on contract. When it comes to execution 
the defendant has rights in one case that he could not 
have in the other. The gist of the action should not 
be lost in its form. If the plaintiffs had choosen to 
rest their case solely on an alleged fraud in fact, in- 
volving moral turpitude, they should be held to its 
proof as firmly as if it did not appear that there was 
an expressed or implied warranty. 

Judgment reversed, and a venire facias de novo 
awarded. 


On a motion for a re-argument the following opinion 
was filed October 27, 1884: 

TRUNKEY, J. Selden is not the defendant. Hisof- 
fice and employment warranted the conclusion that 
he was the defendant’s general agent, and therefore 
whatever he did within the scope of his authority 
bound his principal. Of his agency there was abund- 
ant proof, and the fact does not appear to have been 
denied. In consummating the sale of the boiler,which 
had been manufactured by the defendant for the plain- 
tiffs, his warranty and representations of quality are 
treated as if made by the principal. So the learned 
judge of the Common Pleas charged; but he did not 
submit to the jury that if Selden assumed the charac- 
ter of an expert, and the plaintiff relying on him as 
such accepted the boiler on the opinion and represen- 
tations of said expert, the defendant would be liable. 
lv our view it seems very plain that the case was tried 
and submitted as if Selden was acting as the defend- 
ant’s agent. ‘The instructions to the jury contain 
nothing respecting the liability of an expert for a false 
statement to one who consults him upon a matter 
within his art. What evidence is there that the de- 
fendant authorized Selden to speak and act as an ex- 
pert? We are not convinced that the court assumed 
that the defendant was liable as an expert for what 
Selden said, and based his instructions on such as- 
sumption. 

If we have misconceived the basis and import of the 
instructions,we think we have understood them in the 
same sense as did the jury. It is true thatin this court, 
the plaintiffs contended both in their paper books 
and by oral argument, that Selden professed to be an 
expert, and that the charge was correct for that rea- 
son, but we were not satisfied that the question was 
raised or mooted at thetrial. If it was it constituted 
no foundation for the instructions already ruled to be 
erroneous. All Selden’s representations were admis- 
sible for the purpose of showing misrepresentation and 
warranty by the defendant through its agent; not to 
prove that he was an agent or an expert, anditis not 
shown that any thing was expressly offered to. estab- 
lish the latter character. 

It may be assumed that the law is correctly stated 
in Bigelow on Frauds, 59, 60, as follows: ‘‘One who 
professes to be an expert ia any particular, and thus 
competent to give advice in matters pertaining to his 








art, is liable as for deceit or false warranty in case he 
makes any false statements of substance to another, 
intending that the same should be acted upon, though 
he believes them to be true. Thus one who during 
negotiations for the sale of lands professes to have pe- 
culiar scientific knowledge of the value of lands for 
the production of oil, and falsely represents such 
value, renders himself liable to the purchaser if he 
rely thereon and is deceived. So too if a party makes 
a representation of facts of which he assumes to have 
a definite knowledge, superior to that of the party to 
whom he makes it, or as to that of which the latter is 
entirely ignorant, though the same does not relate to 
the party’s own business, he will be liable as for a 
fraud.” 

All that applies to the very person who made the 
profession, or assumption, and representations, and to 
no other. Nor could any other person be held liable 
therefor in the absence of proof that he procured the 
act to be done, or participated in the doing of it. The 
mere relation of principal and agent does not imply 
that the principal is responsible,for such acts done by 
the agent while transacting the business with which 
he was intrusted. It is not to be inferred from the 
fact of agency that the agent is authorized to profess 
to be an expert, and thus competent to give advice. 
Upon other grounds representations by the agent may 
bind the principal. 

It is said that the expert is liable as for deceit or 
false warranty. Such liability may exist in a class of 
cases where there is no moral turpitude. If the ex- 
pert has skill and adequate information of the subject 
of which he speaks, and makes representatious which 
he believes to be true, though untrue, toa party who 
relies on them, is he liable for deceit, which involves 
allegation and proof that he knowingly made the false 
representations? Upon this there is no present occa- 
sion to intimate an opinion; nor need reference be 
made to the views of Mr. Bigelow, as expressed in the 
work already cited. 

Weare of opinion that the motion for reargument 


should be denied. 
Re-argument refused. 


———$- 
NEW YORK COURT OF APPEALS ABSTRACT, 


CONTRACT—CONSIDERATION—PERFORMANCE—RELY- 
ING ON PROMISE.—Defendant indorsed certain notes 
for the accommodation of the maker; these were dis- 
counted by plaintiff, who transferred them for a valu- 
able consideration. Before their maturity, plaintiff, 
at the request of defendant and upon his promise to 
waive protest and to give his own notes for the dis- 
counts, agreed to advance the money necessary and 
take up said notes; this he did as they matured. Upon 
defendant’s refusal to give his own notes, plaintiff 
brought this action to recover the amount so paid. 
Held, that the agreement of defendant was for a good 
consideration and that the action was maintainable. 
These obligations grew out of his relation to the paper 
and are implied from its terms, but they do not pre- 
vent such an express contract as the one before us. 
Nor to sustain it, need it appear that the promisor ac- 
quired any actual advantage. It is enough that at his 
request something was done which originally the 
other party had not undertaken to do—as in this case, 
payment at maturity and before protest, instead of 
after default by the other parties. Before the prom- 
ise by defendant to waive protest and give his notes, 
the plaintiff owed no duty whatever to the defendant. 
At that time one was created, and of avery different 
kind from that which he was under to the holder of 
the paper. By reason of it, something was done be- 
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yond what he was already bound to do, and this is 
consideration enough within all the authorities. 
Williamson v. Clements, 1 Taunt. 523; Baily v. Croft, 
4 id. 611; Shadwell v. Shadwell, 9 C. B. (N.S.) 159; 
Nash v. Armstrong, 10 id. 259; Scotson v. Pegg,6 H. 
& N. 295; L’Amoreux v. Gould,7 N. Y. 349. In the 
case last cited the distinction between the liability of 
an indorser to pay notes upon which he was charged, 
and those yet to become due, is pointed out, and it 
was held that while payment of the first would form 
no consideration for a promise of repayment; by the 
voluntary payment of the other, without reference to 
being fixed as indorser, he assumed a liability and per- 
formed an act detrimental to bimself, which would 
furnish a good consideration for the promise. This 
decision was followed in Sanders vy. Gillespie, 59 N. Y. 
250, where a promise by a second indorser to make 
compensation to the first indorser of a note, in case he 
paid it at maturity, was sustained upon the ground 
that a different relation was assumed and a more oner- 
ous duty. In the Gould case there was performance 
in reliance upon a promise; inthe other, mutual prom- 
ises. But the form makes no difference. The legal 
consequence is the same. Willetts v. Sun Mutual Ins. 
Co., 45 N. Y. 45. There is however more than that in 
the case before us, for it cannot be said as matter of 
law that it was no advantage to the defendant to have 
payment made before protest or new credit given to 
him, and both of these things were secured by the 
agreement. They seemed to him material at the time. 
The plaintiff therefore waived a right to which he was 
entitled, and so enlarged his liability and the defend- 
ant received a benefit. The plaintiff performed on his 
part. The jury have found that the money was paid 
at the request of the defendant, made May 24. Under 
these circumstances a valid contract was established, 
differing in all respects from the former legal obliga- 
tion of the plaintiff, and he should have had judgment 
upon the verdict. Wyckoff v. DeGraff. Opinion by 
Danforth, J. 

(Decided Jan. 20, 1885.] 

NEGLIGENCE—LEAVING TRAIN WHILE IN MOTION—- 
CONTRIBUTORY NEGLIGENCE—ACTING IN EMERGENCY 
—QUESTION FOR JURY.—Upon the close of plaintiff's 
testimony on the trial of this action, the defendant’s 
counsel moved for a nonsuit upon two grounds: First, 
that the evidence showed no negligence on the part of 
the defendant; second, that the evidence showed neg- 
ligence on the part of the plaintiff which contributed 
to the injury. The plaintiff's counsel asked to go to 
the jury upon these questions; this request was re- 
fused and the motion for a nonsuit granted, and an 
exception taken to the ruling by the plaintiff's coun- 
sel. It appeared that the train did not stop at the 
station for which the plaintiff kad purchased a ticket, 
and at which he had aright to get off. It was the cus- 
tom tostop there, but for some unexplained reason, 
when it arrived, instead of stopping as it should have 
done, the train merely slowed up and thus did not 
furnish the plaintiff an opportunity to leave the cars 
in accordance with defendant’s contract with him. 
This was clearly negligence, but there is also evidence 
to showthat the conductor used language to the 
plaintiff which authorized the conclusion that he had 
a right to get off the train and that he could do so un- 
der the conductor’s direction. The rule is well estab- 
lished that it is culpable negligence on the part of a 
railroad corporation for its officers to induce a passen- 
ger to leave the train while in motion, and a gross dis- 
regard of the duty it owes him not tostop the train 
entirely and give the passenger ample time and oppor- 
tunity to alight. Filer v. N. Y. C. R. Co., 49 N. Y.51. 
It may be added that there was also evidence which 
tended to show that a signal was given by the con- 











ductor to put the train in motion while the plaintiff 
was getting off and without warning to him. If this 
was established it tended to show negligence on the 
part of the defendant. Keating v. N.Y. C. & H.R, 
R. Co., 49 N. Y. 673. As the testimony stood it was 
forthe jury to determine whether there was any 
proof of negligence on the part of the defendant, and 
the court should have submitted the case to their con- 
sideration on that question, unless it distinctly ap- 
peared that the plaintiff was chargeable with negli- 
gence contributing to the injury. As to the plaintiff's 
negligence, that also was a question for the jury to de- 
cide. The plaintiff was called upon to act on a sud- 
den emergency, and under such circumstances should 
not be held to the most rigid accountability for his 
action. Salter v. Utica & Black River R. R., 88 N. Y. 
49; Filerv. N. ¥.C. R. Co., 49 id. 52. Ifthe plaintiff 
had reason to believe, from what passed between him 
and the conductor, and from the surrounding circum. 
stances, that it was safe and prudent for him to leave 
as he did, then he was justified within the authorities 
last cited. Whether the facts warranted this conclu- 
sion was a fair question which should have been sub- 
mitted to the jury. Beecher v. N. Y. C., ete., R. Co. 
Opinion by Miller, J. 

(Decided Jan. 20, 1885.] 

TAXATION — EXEMPTION — EDUCATIONAL INSTITU 
TION—POLICY OF STATUTE—CLOUD ON TITLE— VOID 
ASSESSMENT—ACTION TO REMOVE. — We think the 
plaintiff did not waive or forfeit the exemption given 
by the statute (1 Rev. Stat. 388, § 4, subd. 3), by leas- 
ing the building and premises during the usual vaca 
tion period in the summer for a boarding-house. The 
policy of the exemption is the encouragement of 
learning. This policy is not subverted, but on the 
contrary is promoted by permitting the plaintiff to 
devote the premises to a profitable use during the 
summer months when they are not needed and cannot 
be used for the purposesof aschool. Ifthe premises 
should be left wholly vacant during this time, it is not 
pretended that the property could be taxed. By 
leasing the premises during the summer the corpora- 
tion is enabled to increase its income applicable to the 
purposes of its creation. If the exemption from taxa- 
tion enables it to obtain a larger net rental than could 
be obtained from ordinary property, it isan advantage 
to which it is entitled, and is consistent with the 
policy upon which the exemption is based. Plaintiff, 
an incorporated seminary of learning, leased its school 
building and premises, at Saratoga Springs, to D. fora 
boarding-house, during asummer vacation. The as- 
sessors of the town assessed the property to D., and 
ufter the expiration of the lease, a tax was levied 
thereon. The receiver of taxes for the town was pro- 
ceeding to sell, under the Statute act of 1880, ch. 68, 
which authorizes him to sell any real estate upon 
which taxes were unpaid. Whereupon plaintiff brought 
this action to restrain the sale, and to vacate and set 
aside the tax, as authorized by said act. On the trial 
it was claimed by defendant that the assessment was 
void by reason of the indefiniteness of the description. 
The property was definitely described in the notice of 
sale. Held, that as by the act the receiver is directed 
to execute a conveyance to the purchaser, which is 
made (§ 8) presumptive evidence of regularity of all 
the proceedings, including the assessment, a grantee, 
under a sale, would not be required to show a regular 
assessment in order to recover the premises, and his 
deed would be a cloud on the title, and that the action 
was maintainable. See Scott v. Onderdonk, 14 N. Y. 
9; Metzger v. Attica & Arcade R. Co., 79 id. 171; Rum- 
sey v. City of Buffalo, 97 id. 114. Zemple Grove Semi- 
nary v. Cramer. Opinion by Andrews, J. 


(Decided Jan. 20, 1885.] 
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PLEADING--CONTRIBUTORY NEGLIGENCE--WHEN NOT 
QUESTION OF LAW.—(1) The complaint in an action of 
negligence need not allege the contributory negligence 
of the plaintiff; such separate and direct averment 
in the pleading was unnecessary. Hackford v. N. Y. 
C., etc.,R. Co., 6 Lans. 381; affirmed,53 N.Y. 654. Sub- 
stantially that allegation is always involved in the 
averment that the injury set out was occasioned by the 
defendant's negligence. To prove that, it is necessary 
for the plaintiff to show, and the burden is upon him 
to establish that his own negligence did not cause or 
contribute to the injury. Hale v. Smith, 78 N. Y. 483. 
In the multitude of cases of this general character we 
know of none which requires of the pleader any inde- 
pendent or explicit allegation that the plaintiff him- 
self was without fault. (2) In an action to recover dam- 
ages for an alleged negligence onthe part of defend- 
ant, causing the death of plaintiff's horse, plaintiff's 
evidence tended to show that defendant’s emloyees, 
in changing a gas-pipe under plaintiff's barn, bent the 
pipe so that it leaked, and that the horse was killed by 
the escaping gas. The court declined to charge as re- 
quested by defendant’s counsel that “if the plaintiff 
had reason to believe that the gas was escaping, and 
knew the danger of escaping gas, and left the horse 
there without providing for the danger, thinking the 
escape of gas was not sufficient to do any damage, he 
cannot recover.” Jield no error; that as matter of 
law negligence was not the inevitable and necessary 
inference from the facts stated, but it was a question 
forthe jury. Lanigan v. N. Y. Gas Light Co., 71 N. 
Y. 29. Lee v. Troy Citizens Gas Light Co. Opinion 
by Finch, J. [ (1) See 28 Am. Rep. 563.—EpD.] 
(Decided Jan. 20, 1885.] 


CONSTITUTIONAL LAW—TAXATION—CORPORATION — 
ACT OF 1881, CHAPTER 361 — PENALTY — INTEREST. 
—(1) The act of 1881, chapter 361, which is, 
“An act to provide for raising taxes for the use of 
the State upon certain corporations, joint-stock com- 
panies and associations,” does not violate any pro- 
vision of the Constitution of the United States. Peo- 
ple v. Home Ins. Co., 92 N. Y. 828; People v. Equitable 
Trust Co., 96 id. 387. (2) Said act repeals, so far as 
taxation for State purposes is concerned, so much of 
the act of 1853, ch. 471, providing for the incorpora- 
tion of telegraph companies, as provides for such tax- 
ation and corporation organized under the latter act 
are liable to taxation under, and as prescribed by the 
former. The Legislature must no doubt be presumed 
to have known of the existence of the earlier statute, 
and its repeal might have been the subject of express 
enactment, but in the respect named the two acts are 
so repugnant that they cannot stand together. In the 
one, taxation upon property, in the other, taxation 
upon franchise and business; inthe one, the thing 
taxed estimated by the actual cost of works upon 
which capital has been expended, in the other, estima- 
ted by the amount of capital itself, with an exemption 
from other assessment or taxation except as therein 
provided. The whole law indeed is not repealed, but 
so much only as relates to these purposes. In other 
words, the effect of the act of 188lis to take taxation 
for State purposes out of the operation of the act of 
1853. Thesame result is reached under a rule now 
well settled by which a later statute covering the same 
subject-matter and embracing new provisions operates 
to repeal a former act, even if the twoare notin ex- 
press terms repugnant. Heckmann v. Pinkney, 81 N. 
Y.211. (3) In an action against a corporation for a 
failure to comply with the requirements of said act, 
no interest should be allowed as damages; the statute 
prescribes the penaity for default in payment, and no 
other may be collected. Interest is not given either 
by this act or by any general law of the State. The 





payment of it cannot be imposed by implication. 
What the State omitted to demand, the court cannot 
require. But the Legislature has not overlooked in 
this respect any property right of the State. Where 
interest is given, it is as damages or compensation for 
delay in payment. The creditor is supposed to have 
lost something and to require indemnity. Here the 
Legislature has ordained it. Ten per cent annually is 
to be added. Whether it lay in the mind of the Legis- 
lature that this was interest or not, we do not know. 
It is what is given; and thatit is given, and nothing 
more, excludes any plausible contention that the tax 
payer is liable beyond it. People v. Gold and Stock 
Telegraph Co. Opinion by Danforth, J. 

(Decided Jan. 20, 1885.] 


——__>—_——— 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 





ATTORNEY—ALLOWANCE OUT OF FUND—POWER OF 
COURT TO GRANT.—An attorney has a lien for his ser- 
vices only upon a fund or upon papers which he actu- 
ally has in his possession. But wherea fund is brought 
into a court of equity by the services of an attorney, 
who looks to that alone for compensation, though his 
interest is not of the nature of alien, he is the equit- 
able owner thereof to the extent of the value of his 
services, and the court administering the fund will in- 
tervene for his protection, and award him a reason- 
able compensation therefrom. The court may in such 
case Getermine itself, or through an auditor, what is 
a reasonable fee, without referring the matter toa 
jury. The allowance of counsel fees touching a fund 
in equity has always been under the control of a chan- 
cellor. As was said by Justice Sharswood, in Free- 
man v. Shreve,5 Norris, 155: ‘“Itis true that a 
chancellor will, out of a fund for distribution, order 
compensation to the counsel engaged, in his sound 
discretion, according to his estimate of what they 
reasonably deserve to have. He will often order such 
compensation to the counsel of a losing party, who is 
decreed to bave no interest, on the equitable ground 
that being a necessary party he was compelled to liti- 
gate, or had sufficient reason. It is acharge which the 
fund ought in equity and good conscience to bear.” 
The compensation allowed the appellee was reason- 
able, regard being had to the character of his services 
and the result obtained, and his right to be paid out 
of the fund isclear. See also Daly v. Maitland, 7 
Norris, 384; Iimler v. Imler, 13 id. 372; Dubois’ Appeal, 
2Wr. 231. MoKelvey’s Appeal. Opinion by Pax- 
son, J. 

[Decided March 9, 1885.] 


BANKS AND BANKING -- AUTHORITY OF AGENT TO 
CERTIFY CHECKS—PRACTICE — NONSUIT — WHEN NOT 
GRANTED.—(1) Where an agent of a banking firm is 
authorized to certify the checks of drawers with suf- 
ficient funds, the fact that he transgresses his author- 
ity and certifies checks where the drawer has no funds 
will not relieve the bank from responsibility to an in- 
nocent holder. Qucre, whether a usage which confers 
authority on ateller or assistant teller to certify 
checks is good. (2) A nonsuit should never be granted 
where there is any evidence sufficient to justify the in- 
ference of the disputed facts,on which the right to 
recover rests. The plaintiff is entitled to the benefit 
of every inference which might fairly be drawn by the 
jury from the evidence. Maynes v. Alwater,7 Nor- 
ris, 496; Express Co. v. Wile, 14 P. F. S. 201. Hill v. 
National Trust Co. Opinion by Sterrett, J. 

[Decided Jan. 5, 1885.] 
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CONTRACT—RESTRAINT OF TRADE.—A., being a physi- 
cian in J., sold his practice to B. and agreed never to 
locate again in J. to practice medicine, and further, 
never to practise within five miles of J. Subsequently 
B. agreed to permit A., on payment to him of 3500, to 
practice within five miles of J., but this agreement 
contained the further clause: ‘* Nothing herein con- 
tained shall refer to or include any place without the 
limits of the city and county of P.”’ A. practiced 
afterward within five miles of J., and outside of the 
city and county of P., without objection on the part 
of B., who frequently saw him and met him in con- 
sultation. Held, that in view of the construction 
placed upon the supplementary contract by the par- 
ties, it must be taken only to preclude A. from locat- 
ingin J., and not to preclude him from practicing 
without the city and county of P., within five miles of 
J. Caley v. R. Co., 80 Penn. St. 363. Paxson’s Ap- 
peal. Opinion by Trunkey, J. 

(Decided Muay 19, 1884.] 


PARTITION—LESSEE FOR YEARS—MUST HAVE NOTICE. 
—A lease for twenty years of an exclusive right forthe 
sole and only purpose of mining and excavating for 
petroleum in one-half of certain lots, in alternate 
quarters, passes an interest in the land to the lessee. 
He has an estate in the land, and not a lien merely. 
Hence the lessee is not bound by an amicable parti- 
tion made by a purchaser under a mortgage of the in- 
terest of one of the tenants in common who owned 
said lots with the other tenants in common, which di- 
vides theland to his prejudice. See Chicago, etc., 
Mining Co. v. U. S. Petroleum Co., 57 Penn. St. 83; 
Long’s Appeal, 77 id. 151; 1 Danl. Ch. 257; 1 Story Eq. 
Jur., § 656. Under the statute of 32 Henry VIII, ch. 
32 (reported by the judges to be in force in Pennsyl- 
vania), no person having an interest in the land, even 
as a tenant for years, can be prejudiced by a partition 
thereof to which he is not a party. In support of the 
position that a person who has not a freehold interest 
in the land cannot be made a party in partition with 
the owners of the fee, the plaintiffs cite McKee v. 
Straub, 2 Binn. 1; Long’s Appeal, 77 Penn. St. 151; and 
Mark v. Mark, 9 Watts, 410. The last two cases are 
notin point. Mark v. Mark was decided on the 
ground that neither the widow nor the executors of a 
decedent, who was a tenant in common in his life- 
time, had an estate in the land. Long’s Appeal ruled 
that a mortgagee cannot be a party in partition of 
land owned by the mortgagor and others as tenants in 
common, and thatthe lien of the mortgage attached 
to the part taken by the mortgagor in severalty. In 
McKee vy. Straub the decision was put on two grounds, 
first, that the action had abated by the death of one of 
the parties; and second, that the tenants had not a 
freehold estate. The first was fatal. The second re- 
ceived very brief remark, and neither counsel nor 
court noted the statute of 32 Henry VIII, ch. 32. Had 
that statute been brought to the attentionof the 
court, instead of others which did not touch the point, 
the reversal might have been on the first ground alone. 
Be that as it may, it seems clear that the statute was 
not considered, and that misconstruction thereof is 
not demanded by the decision. Duke v. Hague. Opin- 
ion by Trunkey, J. 

[Decided Oct. 6, 1884.] 


SALE—ORE BY SAMPLE—RULE IN PENNSYLVANIA— 
CONTRACT ENTIRETY—DAMAGES—INTEREST.--Although 
asale by sample does not constitute a warranty in 
Pennsylvania, a stipulation that future deliveries will 
equal the sample is enforceable, and it is immaterial to 
determine whether such stipulation is a warranty or 
condition. Boyd vy. Wilson, 83 Penn. St. 319; War- 


ren v. Philadelphia Coal Co., id. 487; Wetherill v. Neil- 





son, 20 id. 448, distinguished. A contract to deliver 
ore of a certain weight, and of a certain price per ton, 
but where no time is fixed for the completion of the 
contract, nor any amount asa monthly delivery, and 
where a payment is made before any delivery, is an 
entire contract. 2 Pars. Cont. 29-31. To determine 
the value of ore which has been found unfit for the 
uses for which it was sold, evidence is admissible to 
show its unfitness for other purposes. The legal meas- 
ure of damages when inferior ore has been furnished 
is the difference between the contract price of the ore 
and the market value. Where shipments have been 
received without any protest by the buyer, or induce- 
ments by the seller, the dates for estimating the mar- 
ket price are the dates when the shipments were re- 
ceived. Interest should be allowed inall cases of 
contract where it is the duty of the debtor to pay 
money without a previous demand by the creditor; 
the debtor can ouly relieve himself of liability by ten- 
dering payment of the debt. Wherea definite time is 
fixed for the payment of money the law imposes the 
obligation to pay damages by way of interest at the 
legal rate forthe detention of the money after the 
breach of the contract for its payment. Foote y, 
Blanchard,6 Allen, 221. The right to interest upon 
money owing upon contract depends not on discretion 
but upon legal right. Dana v. Fiedler, 12 N. Y. 40; 
Adams v. Fort Plain Bank, 36 id. 255, ‘“‘Itis a legal 
and uniform rate of damages, in absence of any ex- 
press contract, when payment is withheld after it has 
become the duty of the debtor to discharge the debt.” 
Minard y. Beans, 64 Penn. St. 411. If that was a dic- 
tum we think it accords with the policy of this State. 
Soon after this court decided that no judgment could 
bear interest from the date of the verdict on which it 
was entered, unless entered on the same date, the Leg- 
islature enacted that it shall be lawful for a party in 
whose favor a verdict may be rendered for a sum of 
money, after judgment thereon, to collect interest 
from the date of the verdict. Where land is taken by 
a corporation in the exercise of eminent domain, in- 
terest should be added to the amount of damages from 
the time the landowner was entitled to compensation. 
Delaware B. Co. vy. Burson, 61 Penn. St. 369. Gener- 
ally in this country interest is looked upon as an in- 
cident of the money, to be paid with the principal 
when the latter has been withheld after it became the 
duty of the debtor to pay it. The conflict on this sub- 
ject between the English and American cases need not 
be noted, nor would it profit to note some exceptional 
cases in this country. West Rep. Mining Co. v. Jones. 
Opinion by Trunkey, J. 

(Decided Jan. 5, 1885.] 


—_——_ >_< 


CRIMINAL LAW. 


INDICTMENT —ALLEGATIONS —PERJURY — ELECTION 
LAW—REGISTERS ARE JUDICIAL OFFICERS—‘‘ IMFAM- 
ouUS CRIME.”’—(1) In an indictment for perjury under 
the statute (Code, art. 30, § 155) it is sufficient to 
charge that the traverser swore “ willfully, knowingly, 
maliciously and falsely.’”’ It is not necessary to aver 
that he swore ‘‘corruptly.”” 1 Whart. Am. Cr. Law, § 
364; State v. Elborn, 27 Md. 488; Cearfoss v. State, 
42 id. 406; Parkinson v. State, 14 id. 198. (2) The Leg- 
islature having devolved upon the officers of registra- 
tion, as well as the judges of election, the duty of ex- 
ercising judgment in the discharge of their functions, 
their office is in its nature judicial; and the proceed- 
ing before the officer of registration is quasi judicial. 
Bevard v. Hoffman, 18 Md. 479; Friend v. Hammill, 34 
id. 314. (3) An indictment charging that the traverser, 
in answer to the questioning of an officer of registra- 
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tion, had falsely sworn that he had not been convicted 
of an infamous crime, and had not been pardoned by 
the governor of the State, is defective in not sufficiently 
averring the offense of perjury. It should have 
averred that the accused was convicted of some speci- 
fic crime which was ‘*‘infamous,’’ and which subjected 
him to the constitutional disability of ever voting in 
the State, and to the punishment for perjury 
for having falsely denied the same on oath. 1 
Whart. Cr. Law, §§ 285, 288. (4) The statement of 
the offense charged in an indictment must be clear, 
distinct and exact, so that the accused may be fully 
informed of what he is charged with, and wherein his 
conduct has been supposed to be indictable, so that he 
may be able to refute it, if he can. Maguire v. State, 
47 Md. 486. (5) The Constitution in providing for the 
exclusion from suffrage of any person convicted of an 
“infamous crime’’ must be understood to have in- 
tended, by the language used, such crimes as were ‘ in- 
famous ’’ at common law, and are described as such in 
common-law authorities. An ‘‘infamous crime” is such 
crime as involved moral turpitude,or such as rendered 
the offender incompetent as a witness in court, upon 
the theory that a person would not commit so heinous 
acrime unless he was so depraved as to be unworthy 
of credit. 1 Abb. Law Dict. 602, and authorities there 
cited. TheGeneral Court of this State, in 2 H. & 
McH. 378, defined ‘“‘ infamous crime "’ to be one which 
rises at least to ‘‘the grade of felony.’’ This is how- 
ever too narrow, for perjury is a misdemeanor, but by 
all authority is “‘infamous.’’ Maryland Ct. of App., 
April Term, 1884. State v. Bixler. Opinion by Irving, 
J. (62 Md. 354.] 


EMBEZZLEMENT—EVIDENCE OF SIMILAR OFFENSES.— 
In aprosecution for embezzlement of public moneys, 
evidence of similar acts of embezzlement is admissible 
for the purpose of showing a guilty knowledge and a 
criminal intent on the part of the accused. The court 
should instruct the jury as to the purpose of such evi- 
dence, if so requested by the defense; but in the ab- 
sence of such a request, a failure to so instruct is not 
ground forareversal. Inthe case at bar the avowed 
object of the district attorney in introducing evidence 
of other acts of embezzlement of public moneys by the 
defendant was simply to prove a guilty knowledge, 
and a criminal intent in the appropriation of the $700 
described in the information, and there are numerous 
authorities holding tnat the evidence admitted is 
competent forthat purpose. In Whart. Ev., § 46 et 
seq., it is said that where the party’s guilty knowledge 
is involved acts of a similar nature are admissible. See 
also Roscoe’s Cr. Ev. 88, 89, 90. Onan indictment for 
receiving stolen goods evidence may be given of the 
receipt of several other stolen articles for the purpose 
of proving guilty knowledge. State v. Goetz, 34 Mo. 
85. So where a party is indicted for forgery and ut- 
tering witha guilty knowledge a forged bill of ex- 
change, it was held that other forged bills found on the 
prisoner might be shown in evidence. Spencer v. 
Com., 2 Leigh, 751. On an indictment for an assault 
withanintent to commit rape, previous assaults on 
the prosecutrix with similar intent are competent 
evidence. Williams v. State, 8 Humph. 585. So on 
an indictment foradministering sulphuric acid with 
an attempt to kill horses, administering at different 
times for alike purpose, was admitted to be shown. 
Rex v. Mogg, 4C. & P. 364. Where a person is indicted 
for maliciously shooting, Mr. Russell says that proof 
may be given that the prisoner at another time inten- 
tionally shot at the same person. On Crimes, vol. 2, 
p. 777. “ Evidence of another act of embezzlement by 
the defendant during the same week in which that 
charged in the indictment was alleged to have been 
committed was competent for the purpose of proving 





guilty knowledge.’’ Com. v. Sheppard, 1 Allen, 581. 
In case of murder by poisoning evidence of previous 
acts of poisoning is admissible. Rex v. Gearing, 18 
L. J. 215; see also King v. Wylie, 1 B. & P.92; Reg. v. 
Bleasdale, 2 C. & K. 765. For the purpose of proving 
guilty knowledge evidence is admissible that the de- 
fendant had previously passed similar counterfeit 
coins, although indictments therefor are pending. 
Com. v. Stearns, 10 Mete. 256. ‘‘Although facts may 
be proved not connected with the transaction consti- 
tuting the crime to establish guilty knowledge, yet 
they are to be regarded as competent because they 
tend directly to prove an essential element of the 
crime, to wit: guilty knowledge of a given fact.’’ Per 
Church, C. J., in Copperman v. People, 56 N. Y. 591. 
‘Whenever the intent or guilty knowledge of a party 
is a material ingredient in the issue of a case, then col- 
lateral facts, that is, other acts and declarations of a 
similar character tending to establish such intent or 
knowledge, are proper evidence." Trogdon’s case, 31 
Gratt. 872; see also Coleman v. People, 58 N. Y. 555; 
23 Ohio St. 130. Such evidence is deemed admissible 
whenever it is necessary to establish guilty knowledge. 
People v. Gray. Opinion by Morrison, J. [5 West 
Coast Rep. 69.) 


—_—__>—___—_—_ 


ALBANY LAW SCHOOL. 


'NHE commencement exercises of the Albany Law 

School took place at the Clinton Square Presby- 
terian Church, on the 28th inst. Orations were deliv- 
ered by Edward O. Woods, of Marion, 8S. C., on Legal 
Development; Charles L. Smith, of Champaign, Illi- 
nois, on Elements of Success;and Louis W. Pratt, of 
Albany, N. Y., on Some of the Reasons why the Com- 
mon-Law should not be codified. The valedictory 
was delivered by Henry L. Landon, of Troy, N. Y., 
on the Lawyers and the Law. These exercises were 
of an unusually high order, evincing distinctive and 
shining merits. Those by Messrs Pratt and Landon 
were as good as we ever heard on such an occasion. 
The address to the graduates, by Justice Judson 8. 
Landon, of Schenectady, N. Y., President pro tem. of 
Union College, was an excellent production. Some of 
its ideas were especially striking. Nothing could be 
better than “‘ Lawyers excel not’so much in the prac- 
ticeas in the perception of virtue.’’ The candidates 
were presented by Horace E. Smith, the Dean, and the 
diplomas were conferred by Judge William L. Learned, 
of Albany, President of the board of trustees. The 
following is a list of the graduating class: 

Frank M. Andrus, Roxbury; Rowley M. Barrus, 
Pike; Henry D. Bordan, Fort Wayne, Ind.; Freder- 
ick EK. Converse, Palmyra; Geo. F. Corts, Schodack; 
Charles E. Countryman, Albany; Loyal L. Davis, 
Glens Falls; John F. Dorthy, Watkins; Zeb. A. Dyer, 
Albany; Herman C. Grupe, Schenectady; Arthur H. 
Harllee, Marion, 8. C.; John Hoxie Hinkley, Bangor, 
Me.; Lewis E. C. Hinkley, Bangor, Me.; Frank B- 
Hodges, Delphi; Bernard W. Hoye, Downsville; Hor- 
ace Ketchum, Albany; Henry L. Landon, Troy; John 
R. Langan, Albany; Horace W. Love, Rutland, Vt.; 
George E. Lukens, Markleeville, Cal.; Job. P. Lyon, 
Troy; John Madden, Rondout; Clement C. Martin, 
Albany; Frank L. Michael, Troy; George E. Morris, 
Horseheads; John J. O'Neill, Albany ; Spencer B. Par- 
ker, Versailles; James P. Phillip, Catskill; Louis W. 
Pratt, Albany; Henry W. Proulty, Painesville, Ohio; 
Solan A. Putnam, San Marcial, N. M.; Chas. M. Reed, 
Sinclairville; Ernest W. Rieck, Albany; Frank P. 
Schmitt, Jr., Chicago, Ill.; Chas. L. Smith, Cham- 
paign, lll.; Halbert D. Stevens, Malone; Thos. C. Sum- 
merhill, Penusgrove, N. J.; Geo. Tiffany, Quaker 
Street; Henry Trowbridge, Thomaston, Me.; Henry 
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FE. Warner, Albion; Edward O. Woods, Marion, S. C.; 
Abram Newcomb, Luzerne. 

The class day exercises were held at the Law School 
building, on the evening of the 27th inst., and were as 
follows: President’s Address by J. P. Philip; Poem 
by H. D. Stevens; History by F. L. Michael; Oration 
by F.M. Andrus; Prophecy by C. M. Reed. These 
exercises also were of unusual interest. 

The Alumni had a business meeting and a banquet 
on the 28th inst. 


a ae 
NEW BOOKS AND NEW EDITIONS. 


GILBERT'S THE RATLROADS AND THE COURTS. 

Under this title Mr. Hiram T, Gilbert, of Ottawa, 
Illinois,writes and himself publishes the breeziest book 
that has blown across our path in manyaday. It 
is good warm weather reading, and it is for reading 
rather than for reference. It consists in a very in- 
genious, industrious, and vigorous exposure of the 
inconsistencies of the courts of Illinois in railroad 
eases. The author apologizes for his own short- 
comings as follows: ‘‘ Certainly, when the Supreme 
Court are compelled to acknowledge, as they did in 
the Wilson case, 94 Ll. 426, that in the Ferguson case, 
90 Ll. 510, they had unanimously overlooked that pro- 
vision of our Constitution which declares that the 
Circuit Court shall have original jurisdiction of all 
causes in law and equity, the errors of one humble 
member of the profession, whose knowledge of the 
law is derived chiefly from the Illinvis reports, should 
be viewed with great charity.”” Butalthough the book 
will be soothing to the lawyers, the author makes 
things hot for the judges. He lays down some forty 
“rules,” like Wigram and Lawson,and in almost every 
instance he lays down a rule embodying the precise 
contrary immediately afterward, and fortifies both by 
citations from the Illinois reports. Thus: ‘Rule 
Thirtieth. Errors in the admission of evidence will be 
cured by instructions tothe jury to disregard such 
evidence.”” (64 Ill. 334.) “Rule Thirty-first. Errors 
in the admission of evidence will not be cured by in- 
structions to the jury to disregard such evidence.” (66 
Ill. 222.) Again: “Rule Fourteenth. An instruction 
should not state the law in the language of the stat- 
ute.” (96 111. 42.) ‘*Rule Fifteenth. It would be un- 
heard of to reverse because an instruction was given 
in the language of the statute.”’ (97 Ill 74.) Once 
more: ‘“ Rule Third. The jury should not be left at 
liberty to speculate on probabilities, but should be re- 
quired to be satisfied by the greater weight of evi- 
dence.”” (65 Ill. 195.) ** Rule Fourth. The jury should 
only be required to believe from the evidence, and 
should not be required to be satisfied from the evi 
dence.’ (83 111. 85.) Of course, we cannot vouch that 
the author has correctly deduced these rules in every 
instance, but in view of recent inconsistencies in our 
own State—not in railroad cases, however—we can 
easily believe that he has done so. Atall events, he 
has constructed a very trenchantand damaging piece 
of criticism, andif we had not promised ourselves to 
keep still about codification from now till next winter, 
we should say, under our breath and under favor, it 
shows the crying need of a Code. 


Dunnin@a’s Reports. 

Reports of Cases argued and adjudged in the court of King’s 
Bench in the latter part of the reign of George the Second. 
By John Dunning, Lord Ashburton. With Notes of Ref- 
erence to English and American cases, by Charles G. 

Delano. Boston, George B. Reed, 188. Pp. x, 65. 
This is the most elegantly printed volume of law re- 
ports since the issue of “Star Chamber Cases,’’ by 





Soule and Bugbee. The cases were decided about 
1753-4, and are of slender interest. We do not under- 
stand that Mr. Dunning argued and adjudged them, 
although the title-page says so. There is a good por. 
trait of the reporter prefixed. 


—__.—__— 


COURT OF APPEALS DECISIONS. 
ie following decisions were handed down Tues- 
day, June 2, 1885: 

Judgment reversed, new trial granted, costs to abide 
event—Kathleen Hickey, infant, etc., respondent, vy. 
John P. Taaffe, appellant.—Judgment of Supreme 
Court and Court of Oyerand Terminer reversed and 
new trial granted—People, respondent, v. James L, 
Lyon, appellant. Order of General Term, so far as 
it modifies that of Special Term, reversed. Order of 
Special Term affirmed with costs in all courts—People 
ex rel. M. F. Collins, appellant, v. John D. Spicer, 
comptroller, etc., respondent.—Judgment reversed, 
new trial granted, costs to abide event—Charles W. 
Cook, infant, ete., respondent, v. LaLance and Gros- 
jean Manfg. Co., appellant. Order of General Term 
reversed and certiorari quasbed in first case, order af- 
firmed in the other—People ex rel. part of Cayuga In- 
dians residing in Canada, respondents, v. Board of 
Commissioners of land office, appellants. Same v. State 
of New York (Board of Claims). Judgment af- 
firmed with costs—Health Department of New York, 
appellant, v. James Purdon, respondent.——.J udgment 
reversed, new trial granted, costs to abide event— 
Alfred Knower et al., respondents, v. W. H. Reynolds, 
appellant. As much of judgment of General Term 
as awards judgment for plaintiff for six cents dam- 
ages should be reversed and new trial granted, costs 
to abide event—Eliza A. Thomas, executrix, etc., ap- 
pellant, v. New York Life Ins. Co., respondeut.— 
Judgment affirmed with costs—Martin T. McMahan, 
receiver of taxes, etc., respondent, v. Isaac 8. Platt, 
appellant.——Order affirmed with costs— People vy. 
Western Union Tel. Co., appellant, v. Commissioner 
Taxes, etc., respondents.—Judgmeunt affirmed with 
costs—Susan E.G. Balcom, executor, etc., appellant, 
v. State of New York, respondent.——Aflirmed with 
costs—First National Bank of New York, respondent, 
v. Continental National Bank of New York, appellant. 
—Judgment affirmed with costs—John W. Sander- 
son, appellant, v. County of Kings, respondent.— 
Judgment affirmed with costs—Lewis N. Putnam, re- 
spondeut, v. N. Y. C. & H. R. R. Co., appellant.— 
Motion to recall remittitur. Denied with $10 costs— 
Austin D. Moore v. Joseph Hegeman, 


————»~——__—_— 


NOTES. 

Ex-Judge Dillon is to deliver the address before the 
Bar Association of Soutk Carolina next December. 
His address at Saratoga last summer was one of the 
most original, vigorous and interesting ever made.— 
Behold how they love one another! The TexasLawJour- 
nal, which has ‘“‘ borrowed” our peculiar copyrighted 
title-page device, without asking leave, thus faintly en- 
courages the Texas Cowrt Reporter, a new publication 
in that State: ‘‘The first issue bears a very respect- 
able appearance, though its typographical execution 
could be much improved by the omission of a few of 
the many errors appearing therein, and the meager- 
ness of its head notes to cases furnish a very poor indi- 
cia to the contents of the opinions.’’——A bad case of 
mixed metaphor. The London Law Journal tells 
about “A charge coming home to roost.”’ 
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ALBANY, JUNE 13, 1885. 


CURRENT TOPICS. 








fJ\HE juror Munsell has been discharged by the 

General Term, on the ground that his offense 
was not a contempt, but an indictable misdemeanor 
if any thing. And now, Vhe Nation, after denounc- 
ing Judge Van Brunt for his tyranny in committing 
Munsell, denounces the General Term for the reasons 
which they give for discharging him. Verily, as 
we have said before, these newspapers are hard to 
suit. It is nonsense for them to defend Munsell, 
It is incredible to suppose that so bright a man did 
not know that he was going out of his appointed 
way in taking that private view of the premises. 
He is no fool, as his vicarious communications to the 
newspapers show, and it will be impossible for him 
to make unprejudiced people believe him such a 
fool as he tries to make himself appear. ‘‘ Poor 
man,” says The Nution. Not at all. Simply an of- 
ficious, over-busy, would-be influential man, sharper 
than his fellows, and anxious to be sharper than the 
public prosecutors and the courts. He deserved just 
such a punishment as he got — not that punishment, 
perhaps—so the General Term say, and they are prob- 
ably right— but an exemplary warning, and we 
hope he will place what he got to the account of 
what he ought to have had. It would probably be 
unjust now to inflict a conviction under indictment 
upon him, although he may technically deserve it, 
but if he is a wise man, as he would fain have us 
think he is not, let him reflect on what he deserved 
and call it square. 


But The Nation says: ‘‘ It is, of course, greatly to 
be regretted that such acts as Judge Van Brunt’s 
can be committed with impunity in a community 
like this. Ina more sensitive state of public opin- 
ion it would not pass unpunished. We print below 
an account of the impeachment of a Federal judge 
for abusing his discretionary power by imprisoning 
aman for a single day. But impeachment is too 
slow and expensive a process in this State to be at- 
tempted by a private individual without aid from 
the bar.” The case of Peck is the one alluded to. 
Under the decision in Lange’s action against Judge 
Benedict, Munsell could not maintain an action for 
damages,and we very much doubt that there is even 
acolorable ground of impeachment. There is a great 
difference between the two cases. Benedict had 
no authority to do any thing more—he had ex- 
hausted his power; Van Brunt certainly had author- 
ity to do something—he had not exercised his 
power. We are not certain that even Benedict 
ought to have been impeached, assuming that a 
judge ought to be impeached for a single grossly 
wrong act; but we confess his case comes pretty near 
the line. Van Brunt’s does not approach it. If 
The Nation were not too hot for reflection, it would 
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extend to Van Brunt the same charity which it feels 
for Munsell and say “ poor man” in his behalf also. 
But again we say, to talk of impeachment is too 
nonsensical even for the newspapers. 


The Century for June has seven columns of fine 
type, partly editorial and partly communicated, on 
the Delays of the Law, in which there is absolutely 
not one new idea nor a novel setting out of an old 
one. The well-known causes are adduced, and the 
well-learned arguments are urged, and the well- 
worn patience of suitors and readers is once more 
tried. It is indeed amusing to hear a man in such 
hackneyed and long-drawn phrases reproach the 
judges for writing too long opinions. These critics 
set a very bad example for the courts. We may be 
allowed to say, at the risk of being accused of like 
vain repetition, that Mr. Hill, in his communication, 
unquestionably hits the two weak points of the ad- 
ministration of justice — defects in the jury system 
and fewness of judges. These may be subordinate 
causes, and these principal causes may well be dwelt 
upon and elaborated, but afterall, here we have it, 
and the long discussion, or rather assertion, of Zhe 
Century does not enlighten nor enliven. What we 
need and want is an oracle. Shall we find it in the 
report to the American Bar Association next August? 
We hope so, but we shall see. 


We give a great deal of space this week to ‘‘ Im- 
portant institutions in relation to Citizenship, Domi- 
cile and Marriage,” a correspondence between the 
Federal Secretary of State, by Dr. Wharton his 
legal adviser, and the Attorney-General of the Un- 
ited States, on these important topics. We regard 
the modifications which have been made as emi- 
nently judicious, and they show the wisdom of the 
State Department in calling to its assistance so dis- 
tinguished, so learned, and so influential a jurist 
as Dr. Wharton. 


The Indiana Law Magazine says: ‘‘ Having faith- 
fully performed their duties in aid of the Supreme 
Court, the commissioners, at the close of their legal 
term, have gracefully retired to the ranks again. 
Judge Black has opened a law office at No, 244 
West Washington street, in Indianapolis; Judge 
Franklin is successfully recruiting his health for the 
present in the corn-field; and Judges Best, Bicknell, 
and Colerick have re-entered practice respectively 
at Waterloo, New Albany and Fort Wayne. We 
wish them all success.” So do we. But why did 
not the State retain them as proper judges? It is 
very likely to need more judges; indeed, the need 
seems present. Commissions are unpopular, deserv- 
edly so. The Indiana Commission has done as well 
as any that we know of, but the decisions of com- 
missions are doomed to have scant popular respect, 
as the decisions of ‘‘ journeymen” judges. Popu- 
lar respect is essential in this matter. There are 
other objections to commissions, which we need not 
specify now. Again we wish the down-coming 
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judges success. But in the present condition of 
legal business we suspect that Judge Franklin will 
have the best practice, although it is uphill work. 


It is rather difficult to say any thing new, espec- 

ially in the form of ‘: good advice,” in an address to 
graduating students; but Mr, Arthur Rodgers con- 
trived to doit in his address at Hastings College 
of the law, at San Francisco, last month. He said: 
‘** Do not locate "—(we wish he had given us some- 
thing new instead of “locate ”)— ‘in the place of 
your childhood or youth. Life is too valuable to 
waste in developing respect for your ability among 
your school fellows and relatives. Some patroniz- 
ing friends might indeed sufficiently confide in your 
youthful ardor to place in your hands ancient prom- 
issory notes for collection, or claims to Mexican 
grants long since barred by the statute of limit- 
ations, or claims against debtors who have furnished 
the initial practice of every lawyer of the genera- 
tion. But there is more welcome for a young law- 
yer, more manly encouragement from strangers, than 
all the condescending relatives and patronizing 
friends of your youth.” He also well says: ‘‘ There 
are likely to be as many principles of law involved 
in a ten-dollar suit and more danger of losing it 
than an action involving thousands of dollars on the 
same subject.” 


In speaking of the recent defeat of Judge Cooley, 
the American Law Review cites this journal as point- 
ing ‘‘to his defeat as an evidence of the evils of 
electing judges by the popular vote.” We protest 
against this implication. We are in favor of the 
popular election of judges, and only spoke of the 
result in Judge Cooley’s case as likely to prove a 
strong argument for the opponents of the system. 
The people make the best choice in the greater 
number of instances, and as for this miscarriage we 
can only say, with the Review, that “ it is the result of 
one of those popular ebullitions which are liable to 
overthrow the wisest measures and the wisest men.” 
But it would require a great many such cases to 
convince us that it is good policy for the judicial 
department of the government to be selected by the 
executive. 


Judge Elliott, of Indiana, recently delivered an 
interesting address at the commencement of the 
Law School of De Pauw University, on the Develop- 
ment of Jurisprudence. Of priestly law-making he 
says: ‘‘It is not doubted that the best system of 
jurisprudence is that system, which, in its fnnda- 
mental principles, is in close harmony with the 
doctrines of pure religion, but while this is true, 
it is also true that a jurisprudence framed and ad- 
ministered by priests is never a good one. Priest 
government is always an evil. Theology is a noble 
science, but the theologian is seldom a wise law- 
giver or a just judge. Theology and jurisprudence 
are essentially distinct sciences, the one governs the 
spiritual, the other the civil affairs of mankind, 











The union of church and State is an evil alliance, 
A great stride onward was made in the development 
of jurisprudence when it was emancipated from the 
thraldom of theologians and the divorce between 
the two sciences was decreed to be absolute. The 
priesthood cannot be too highly respected within 
their spheres of duty nor the holy office too 
highly exalted in public opinion, but makers and 
judges of law the ecclesiastics can never be with- 
out prodigous evil resulting to society.” He says of 
codification: “‘The common law system of special 
pleading was the product of speculative and illiberal 
thought. Its rules, like many others of the harsh 
technical doctrines of the ancient law, have fallen 
before the spirit of progress. A real and a lasting 
stride in tho progress of development was taken by 
substituting the code system for that of the com- 
mon law.” He dwells largely on precedents, ob- 
serving among other things: ‘‘It is the power of 
precedent that produces certainty and dispels 
doubt and confusion. Without precedents judges 
would, in the great majority of cases, be invested 
with arbitrary power, and arbitrary power in any 
hand is an evil of great magnitude. Bacon justly 
observes: ‘For as that law is ever the best which 
leaves the least to the breast of the judge, so is that 
judge the best who leaves least to himself.’ Preced- 
ents are potent agencies in producing the system 
which Bacon declares the best. Without them we 
should have cases decided according to arbitrary 
rules, and these rules as various and different as the 
notions of the different judges.” The whole ad- 
dress is characterized by vigor, sound sense, liberal 
learning, and a graceful style. 


————_>—_—_———_ 


NOTES OF CASES. 





N Decker v. Gaylord, 35 Hun, 584, it was held that 
communications made in good faith and in a 
proper manner to a school commissioner by a resi- 
dent of the district, charging the woman then 
teaching in the district with unchastity and the use 
of profane and obscene language, are privileged; 
that the presumption is that the communication is 
in good faith, and the burden of proving actual 
malice is on the opposite party; and that the falsity 
of the charge is not of itself sufficient to raise an in- 
ference of malice. The court said: “ The defendants’ 
testator was lawfully permitted, in good faith and in 
a proper manner, to make communication to the com- 
missioner in respect to the conduct and moral char- 
acter of the school teacher of his district, and to state 
what he honestly believed to be the truth, although 
defamatory of her character. And the presumption 
is that a communication made by a person author- 
ized by his relation to the subject, or to the society 
interested, toa person or body having authority to 
act in the premises, is made in good faith, and his 
liability to the party aggrieved is dependent on 
actual malice which the plaintiff in an action there- 
for assumes the burden to prove. The falsity of the 
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charge is not sufficient to raise inference of malice. 
Lewis v. Chapman, 16 N. Y. 369; Fowles v. Bowen, 
30 id. 20; Ormsby v. Douglass, 37 id. 477; Hart v. 
Gumpach, L. R., 4 P.C.439; 4 Moak Eng. 138, 156; 
Laughton v. The Bishop, ete., L. R., 4 P. C. 495; 4 
Moak Eng. 162, 174; Harwood v. Keech, 4 Hun, 
389.” “The defendant therefore had the right to 
have the jury advised what was required to render 
his communication to the commissioner a privileged 
one; that it was not dependent on the truth of the 
words spoken, but only on his belief that they were 
true and the good faith of the communication. 
This proposition is so well settled that no discussion 
of it as applied to this case seems necessary. /al- 
stead v. Nelson, 24 Hun, 895; O’ Donaghue v. Me Gov- 
ern, 23 Wend. 26; Bradley v. Heath, 12 Pick. 168; 
Gassett v. Gilbert, 6 Gray, 94; Iatch v. Lane, 105 
Mass. 394; Vanderzee v. McGregor, 12 Wend. 545; 
Streety v. Wood, 15 Barb. 105; Whiteley v. Adams, 
15 C. B. (N. 8.) 392; Dawkins v. Lord Paulet, L. 
R.,5 Q. B. 102. The relation of the defendant to 
the school district and school enabled him to deem 
it his duty to communicate to the officer having the 
power and charged with the duty to act upon 
charges made against the moral character of the 
teacher, and make the result of his examination ef- 
fectual either to sustain or disqualify the latter to con- 
tinue as such in the district. The welfare of district 
schools and of school districts requires that the 
honest and fair exercise of this privilege should 
have protection; and the law, as it should, will con- 
demn the act and afford redress when under the 
guise of the privilege the opportunity is taken to 
vilify and defame a teacher for purposes selfish and 
malicious, Larwood v. Keech, 4 Hun, 389. But when 
the relation to the district of the parties to the com- 
munication, and their duties, are those before men- 
tioned, the presumption arises that the charges are 
made in good faith and with a sense of duty unless 
circumstances attendant or extrinsic tend to the 
contrary, and the burden is on the plaintiff to im- 
pugn by evidence the motives of the party making 
them. Shurtleff v. Stevens, 51 Vt. 501; 8.C., 31 Am. 
Rep. 698; Brow v. Ilathaway, 13 Allen, 239; Thorn 
v. Moser, 1 Denio, 493; Tuylor v. Hawkins, 16 Ad. 
& Ell. (N. S.) 308, 821; Fowles v. Bowen, 30 N. Y. 20; 
Somerville v. Hawkins, 10 C. B. 588, 590; Harris v. 
Thompson, 13 id. 333.” 


In Ryan v. Ulmer, Pennsylvania Supreme Court, 
January, 1885, 16 Week. Notes Cas. 121, it was held 
that where there is no knowledge on the part of the 
vendor of goods of their defective quality, although 
no opportunity of inspecting them is given the 
vendee, the sale itself raises no implied warranty of 
quality or even of merchantability on which the 
vendee can sue if the goods prove worthless. This 
was on a sale of pork. The court said: ‘‘The case 
of Wetherill v. Neilson, 8 Har. 448, is directly in 
point, and would have to be overruled were we to 
sustain the court below. There the bill of sale was 
of ‘35 casks of soda ash, 48 per cent.’ The offer of 





proof on part of the defense was, inter alia, that the 
ash was below 48 per cent strength; that it was not 
marketable, but valueless and useless, not being in 
fact the article it was sold for. The court below 
refused to entertain the offer, and ordered judg- 
ment on the ground that the defendant had shown 
neither an express warranty nor fraudulent repre- 
sentation, and that nothing short of this could pre- 
vent the plaintiff's recovery. In this case, like that 
in hand, there was neither inspection of the goods 
nor opportunity for such inspection, so that they are 
in all particulars similar. A like case is that of 
Warren v. Philadelphia Coal Company, 2 Nor. 487, 
in which Mr. Justice Woodward affirms that there 
is no rule more firmly imbedded in our jurispru- 
dence than that which governs the rights of vendors 
and purchasers in an ordinary contract of sale of 
personal property. ‘In such a contract the vendor 
is subject to no implication of a warranty of the 
quality of the article sold.’ He also adds: ‘The 
doctrine of the common law, as it was settled in 
Chandelor v. Lopus, Cro. Jac. 4, has been constantly 
and uniformly applied.’ The same doctrine is held 
by Mr. Justice Mercur, in Whitaker v. Eastwick, 25 
P. F. 8. 229,and also in Hagan v.Call, 10 Casey, 236. 
As has been said, this is the common law doctrine 
and is found in the case of Chandelor v. Lopus, in 
which case the declaration set forth that the de- 
fendant, a goldsmith, having skill in precious 
stones, ‘had a stone which he affirmed to Lopus to 
be a bezoar stone, and sold it to him for a hundred 
pounds; whi reverd, it was not a bezoar stone.’ Un- 
der the pleadings judgment was given for the plaint- 
iff in the King’s Bench, but was reversed in the 
Exchequer Chamber on the ground that the bare 
affirmation that the stone was a bezoar, without 
warranty, was no cause of action. This is perhaps 
an extreme case, for here the article was not even 
in specie what it was sold for, nevertheless, as we 
have seen, it was literally followed in Wetherill v. 
Neilson, supra, as it was in Seixas v. Woods, 2 Caines, 
48, and the latter was followed in New York in 
Holden v. Dakin; 4 Johns. 421. We understand, 
indeed, that both in England and New York there 
has been to some extent a departure from the rul- 
ings of the above cited cases, but in Pennsylvania 
there has been a steady adherence to the common 
law doctrine without any greater qualification than 
that found in Borrekins v. Bevan, 3 Rawle, 87, 
where it was held that the goods sold must be the 
same in kind as those mentioned in the contract of 
sale.” Turnkey and Sterrett, JJ., dissenting. 


In Griffith v. Charlotte, C. & A. R. R. Oo., Su- 
preme Court of South Carolina, April 22, 1885, 19 
Rep. 697, where an administrator sued a railroad 
company for running its trains over the corpse of 
the intestate, which had been placed on its track, 
thereby mutilating the remains and destroying the 
apparel, and a silver watch on the body,— held, that 
the administrator had no property in the corpse, 
and therefore could not maintain the action as to 
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the body, but that he could as to the apparel and 
the watch. The court said: ‘‘Can property, either 
absolute or qualified, be acquired in a corpse; and 
especially as involved in the case under investiga- 
tion, can such property be acquired by the admin- 
istrator of the deceased?” Citing 2 Bl. Com. 429; 4 
id. 235; Jacob’s Fisher’s Dig.; Bish. Crim. L. 
§ 792; East P. C. 652; Whart. L. Max. 228. ‘‘We 
have been referred to no case by appellant in con- 
flict with this doctrine nor have we been able our- 
selves to find a case or a single expression in any 
text-book which affects it in the slightest degree. 
And that this should be so is not surprising. Be- 
cause while it is natural that we should all feel 
that the remains of ancestors and of loved ones 
should be tenderly watched, and their decent inter- 
ment carefully guarded, and the mutilation of their 
dead bodies and the disturbance of their sepulchres 
severely punished, and while all laws necessary to 
that end should be passed, and strictly and sternly 
enforced, yet even for this purpose, to make such 
venerated remains the absolute property of any one, 
in the sense of objective appropriation, would be 
abhorrent to every impulse and feeling of our 
natures. But can there not be a qualified property 
in the dead, one which gives control to some one 
with the view to protection, to decent interment, 
and to undisturbed repose, while they are dissolv- 
ing and returning to the dust from which they were 
created ? Can it be that there is no legal guardian- 
ship of the dead? And that when the life escapes 
the body is left, so far as the law is concerned, 
without protection, even from wanton and malicious 
depredations, and that those to whom it was bound 
in life by the tenderest of ties can invoke the aid of 
no court in preventing its mutilation, and must they 
resort to violence and force for this purpose? If 
such be the fact, it is a reproach to our judicial sys- 
tem, and one which calls earnestly for legislative 
interposition, And yet such seems to be the fact; 
at least, the matter is left in great doubt, so far as 
our limited examination of the cases, both in this 
country and in England, amid the press of our 
duties, has enabled us to ascertain. Certainly the 
administrator has no legal control or authority over 
the dead body of the person upon whose estate he 
has administered. His entire authority is derived 
from the act by virtue of which his letters have 
been granted to him, and that gives him charge 
only of the goods and chattels, rights and credits 
which were of the deceased. The body of the in- 
testate belongs to neither of these classes, and there 
is therefore no law for him to take it in charge. 
True, he is required to pay as the first of debts the 
funeral expenses, but it would be a violent assump- 
tion to conclude on that account that he becomes 
the legal custodian of the remains; or even if he 
should, it could only be so as to the funeral and 
burial, because the expenses extend no further; 
they stop at the grave. The question would then 
arise, who could legally protect beyond that point, 
and in whose behalf could the law be invoked to 
redress an invasion of the tomb? We have looked 





diligently through the common law reports of Eng- 
land, and have found no case in which the circuit 
courts have been appealed to in matters connected 
with the bodies of the dead; on the contrary, their 
burial, the grave-yards and cemeteries in which 
they are interred, and the religious ceremonies ob- 
served, have been left exclusively to ecclesiastical 
congnizance, the civil courts universally holding, 
in the language of Lord Coke, that the ‘burial of 
the cadaver is nullius in bonis.’ In some of the 
States upon this continent, especially in Rhode 
Island, in Indiana, in Pennsylvania, and New York, 
the courts endeavoring to escape from this reproach, 
have held in general terms that the corpse belongs, 
not to the administrator, but to the next of kin, 
and that is as far as the cases referred to by appel- 
lant’s counsel seem to go. In Pierce v. Cemetery 
Co., 10 R. I. 227; 8. C., 14 Am. Rep. 667, it was 
held that while a dead body was not property in 
the strict sense of the common law, it is guasi prop- 
erty over which the relatives of the deceased have 
rights which the courts will protect. In Re Widen- 
ing Beekman Street, 4 Bradf. 503, it was held that 
‘the right to bury the corpse and to preserve its re- 
mains is a legal right which the courts will protect. 
That such right, in the absence of any testamentary 
disposition, belongs exclusively to the next of kin.’ 
In Bogert v. Indianapolis, 13 Ind. 135, it was held 
that the bodies of the dead belong to the surviving 
relatives in the order of inheritance as_ property. 
In Wynkoop v. Wynkoop, 42 Penn. St. 293, it was 
held ‘that a wife has no right or control over the 
body of her husband deceased after burial. The 
disposition of the remains of the deceased belongs 
therefore exclusively to his next of kin. That 
though it was her duty to bury the body, as widow, 
after interment her right ended.’ Upon what au- 
thority or established principle of the common law 
these decisions were founded, even to the extent of 
legalizing the right of the next of kin, does not 
fully appear; but they afford no support to the 
position that the administrator has any control 
whatever, which is the question here. We liave no 
case in our own reports upon the subject; certainly 
no case bearing upon the precise point before us, 
i, e., the rights of the administrator. In the ab- 
sence of all authority, and looking at the act which 
authorizes administration and defines the duties and 
powers of administrators, and describes the prop- 
erty which by operation of law becomes theirs, we 
are constrained to the conclusion, that so far as this 
action is founded upon the mutilation of the de- 
ceased by the defendant company, whether acci- 
dental, willful, or negligent, it cannot be sustained 
by the plaintiff, and that his honor, the circuit 
judge, was correct in so holding. This however 
does not apply to the clothes in which the body was 
clad, and the silver watch upon the person; as to 
these the administrator was the legal owner, and his 
appointment, though made after the occurrence, 
reached to the death, his title commencing at that 
time. As to these, then, the action was maintain- 
able, and we think that his honor was in error in not 
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so holding. McLane v. Elder, Brev. MSS. Rep., 2 
Mill, 184; Dealy v. Lance, 2 Speer, 487. But the 
majority of this court having, in Meetze v. R. Co., 
determined that the circuit judge had the power to 
review and reverse the findings of fact of the referee, 
and he having exercised that power in this case, the 
judgment of this court, therefore, is that the judg- 
ment of the Circuit Court be affirmed.” See Weld 
v. Walker, 130 Mass. 422; 8. C., 39 Am. Rep. 465, and 
note, 467. 
ae ee 
IMPORTANT INSTRUCTIONS IN RELATION TO 
CITIZENSHIP, DOMICILE AND 
MARRIAGE. 

The following correspondence will explain the rea- 
son of the changes recently made by the Secretary of 
State in the diplomatic instructions in reference to the 
law of citizenship, domicile and marriage: 

LAW BureAuv, May 4, 1885. 
To the Honorable the Secretary of State: 

Sir: I beg to call your attention to two sections in 
our Consular Regulations and in our Diplomatic In- 
structions, which call for grave consideration. In our 
Consular Regulations we have the following: 

‘*158. Passports are to be issued only to citizens of 
the United States, and are to be numbered, commenc- 
ing with number 1, and so continuing consecutively 
until the end of the incumbent's term of office. To 
issue a passport to a person not a citizen is a penal of- 
fense, punishable on conviction by imprisonment not 
exceeding one year, or by a fine not exceeding $500, or 
both. Persons who have merely declared their intention 
to become citizens are not citizens of the United States 
within the meaning of the law.’’ 

The same position is taken in our Diplomatic In- 
structions. 

The lines italicised in the above section do not, I 
think, state the law with suflicient accuracy. It may 
be conceded that a mere declaration of intention does 
not create citizenship of the United States.* 

On the other hand, such a declaration, coupled with 
domicil (i. e., residence accepted as a final abode), 
may give the declarant, as was held by Mr. Marcy in 
the Koszta case, a claim on our government for protec- 
tion, when the declarant, on the high seas, or on the 
territory of a neutral power, is seized by the sovereign 
of his original allegiance in such a way as to prevent 
him from perfecting his allegiance to his sovereign of 
election. And a person merely domiciled in the 
United States, even without declaration of intention, 
is, as will be shown by the Exhibits hereto attached, 
entitled to protection from our government in all mat- 
ters concerning his civil as distinguished from his po- 
litical rights. 





*NoTe. That the question of the effectiveness of a 
declaration is still open to doubt may be seen by the 
following section from the Revised Statutes: 

“Sec. 2168, When any alien who has complied with 
the first condition specified in section twenty-one hun- 
dred and sixty-five, dies before he is actually natural- 
ized, the widow and the children of such alien shall be 
considered as citizens of the United States, and shall 
be entitled to all rights and privileges as such upon 
taking the oaths prescribed (sic) by law.”’ 

This section has been applied, as stated by Mr. Ev- 
erett,in Germany, in granting passports for the protec- 
tion of widows and children of persons who have de- 
clared their intention to become citizens of the United 
States, but whose naturalization has not been per- 
fected. 





The other section to which I desire to call attention 
is the following: 

“173. It is provided by law that pérsons born out of 
the limits and jurisdiction of the United States, whose 
fathers were, or shall be at the time of their birth, citi- 
zens of the United States, shall be deemed and consid- 
ered to be citizens of the United States, provided that 
the right of citizenship shall not descend to persons 
whose fathers never resided in the United States. 
Within the sovereignty and jurisdiction of the United 
States such persons are entitled to all the privileges of 
citizens ; but while the United States may by law flx or 
declare the conditions constituting citizens of the cown- 
try within its own territorial jurisdiction, and may con- 
fer the rights of American citizens everywhere upon per- 
sons who are not rightfully subject to the authority of 
any foreign country or government, it ought not, by un- 
dertaking to confer the rights of citizenship upon the 
subject of a foreign nation who had not come within our 
territory, to interfere with the just rights of such nation 
to the government and control of its own subjects. Jf 
by the laws of the country of their birth children of 
American citizens born in such a country are subjects of 
its government, the legislation of the United States will 
not be construed so as to interfere with the allegiance 
which they owe to the country of their birth while they 
continue within its territory. Jf therefore such a person, 
who remained a resident in the country of his or her 
birth, applies for a passport as a citizen of the United 
States, such passport will be issued in the qualified 
form, shown in form No. 11.” 

The correct rule [ apprehend to be that the children 
born abroad of parents domiciled in the United States 
partake of their father’s domicil, and children born 
abroad of citizens of the United States partake of their 
father’s citizenship. The possession of these rights 
continues until the infant arrives at the age of twen- 
ty-one, at which age he is entitled to make election as 
to what nationality and domicile he willaccept, which 
election must be regarded as final. It is true that such 
children, like all other citizens of the United States 
residing in a foreign land, may be regarded as bound 
to render the duty of local obedience. But with the 
above limitation as to election they are no more sub- 
ject to the domiciliary municipal laws of such foreign 
land, or clothed with its nationality, than are any 
other citizens of the United States temporarily re- 
siding abroad. As will be seen by authorities in an 
exhibit attached hereto, these views are sustained not 
only by rulings of our own and English courts, but by 
the opinions of leading jurists who are experts in this 
branch of law. 

It is true that in aletter of Mr. Hoar, when attor- 
ney-general, dated June 12, 1869, we have the following 
statement: 

“Tf therefore by the laws of the country of their 
birth children of American citizens, born in that coun- 
try, are subjects of its government, I do not think that 
it is competent to the United States by any legislation 
to interfere with that relation, or by undertaking to 
extend to them the rights of citizens of this country, 
to interfere with the allegiance which they may owe 
to the country of their birth while they continue 
within its territory, or to change the relation to other 
foreign nations which, by reason of their place of 
birth, may at any time exist.’’ 13 Op. Atty.-Genl., 89. 
See to same effect letter of Mr. Fish, Aug. 25, 1873. 
(For. Rel. U. S., 1873-4, vol. 2, p. 1192. 

So far as this statement bears on the question of 
passport, in reference to which it was made, I do not 
propose to discuss it, though even in this limited re- 
lation I doubt its accuracy. But I do unreservedly 
maintain that by the law of nations no legislation of a 
foreign State can subject either a person domiciled in 
one of the United States, temporarily residing in such 
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foreign country, or achild born to him during such 
temporary residence,to the municipal laws of such for- 
eign country, so a# to divest him of his home status, 
and to impose on him the status of the country in 
which he is temporarily resident. 

The consequences of the latter doctrine are so disas- 
trous that it is hard to believe that it was deliberately 
intended to have been advanced. Were a person domi- 
ciled in one of our States (whether an adult or a 
minor), subjected to the municipal laws of a foreign 
country, in which he is temporarily resident, and 
clothed with its status, he might be placed perma- 
nently under the control of a guardian appointed by 
the authorities of such country; his legitimacy would 
be subject to its laws; his marriage would be invalid 
if made such by its laws; by its laws would the suc- 
cession to his property be determined; by its laws, as 
one of its subjects, would his property be distributed 
in case of his death. 

For this department, in its consular regulations and 
diplomatic instructions,to declare otherwise, would not 
only contravene the rulings of our courts and the opin- 
ions of the great body of modern international jurists, 
but would interpose a serious difficulty in the way of the 
obtaining, by persons domiciled in one of the United 
States, the rights abroad to which they are entitled by 
the law of nations and by the rulings of domestic 
courts. We will suppose, for instance, that a person 
domiciled in the United States, but temporarily resi- 
dent abroad, is subjected to personal taxation, or to 
other laws determining status in the place of his tem- 
porary residence; or that an effort is made to subject 
his legitimacy, or the legality of his marriage, to the 
laws of such temporary residence; or to limit his busi- 
ness capacity by such laws, or, on his death, to declare 
that his estate by such laws is to be distributed. This 
is contested; and to support this adverse contention, 
we will suppose that it is said by the authorities of 
such place of temporary residence; ‘‘undoubtedly by 
the law of nations personal status is determined by the 
place of domicile, but by your consular regulations 
and diplomatic instructions you preclude yourselves 
from claiming for persons domiciled in your States 
this right.”’ But that such a concession should not be 
made by this department, I maintain for the following 
reasons: 

1. Even supposing the question were one of doubt, it 
ought not to be decided in this summary way against 
persons domiciled under our flag. 

2. The case is one belonging to the States, as domi- 
cil is incident to residence in a State (or territory, as 
the case may be), and not to residence in the United 
States as a whole. A person, for instance, may be 
domiciled in the State of New York, and thus become 
enveloped inthe municipal law of New York; but 
except as domiciled in New York, he cannot be domi- 
ciled in the United States. Domicil by the law of 
nations, it must be remembered, is residence within a 
particular State, with the intention to make it a final 
abode. It may or may not be coupled with domestic 
political privileges. Domicil however, and not the 
possession of political privileges, internationally deter- 
mines status. 

But while intention to permanently remain is an es- 
sential incident of domicile, this is not inconsistent 
with tomporary absence. Itisin relation to persons 
temporarily absent, and to their children born during 
such temporary absence, that the rules I have cited 
bear harshly in denying to them rights to which they 
are entitled by the law of nations. 

The suggestion I now make isto substitute for the 
sections in question the following: 

“118. Passports are to be issued only to citizens of 
the United States, and are to be numbered, commenc- 





the end of the incumbent’s term of office. For a dip- 
lomatic or consular officer to issue a passport to a per- 
son not acitizen of the United States is a penal offense, 
punishable on conviction by imprisonment not ex- 
ceeding one year, or by afine not exceeding $500, or 
both. Persons who have merely declared their in- 
tention to become citizens are not in the full sense citi- 
zens of the United States within the meaning of the 
law. Provided that nothing herein contained is to be 
construed as in any way abridging the right of persons 
domiciled in the United States, but not naturalized 
therein, to maintain internationally their status of domi- 
cile and to claim protection from this government in the 
maintenance of such status. 

‘131. It is provided by law that persons born out of 
the limits and jurisdiction of the United States, whose 
fathers were or shall be, at the time of their birth, 
citizens of the United States, shall be deemed and con- 
sidered to be citizens of the United States, provided 
that the right of citizenship shall not descend to per- 
sons whose fathers never resided in the United States. 
That in such cases the citizenship of the father de- 
scends to the children born to him when abroad, is a 
generally acknowledged principle of international 
law.” 

This leaves the question of sfalus in such cases to the 
courts, unprejudiced by any utterances from this de- 
partment. It may be that a distinction now taken in 
England between civil and political domicil may 
be hereafter internationally accepted, and that it may 
consequently be held that while domicile without natu- 
ralization imposes a civil status, determining munici- 
pal rights, it does not impose political status conferring 
political immunities, e. g., relief from military or po- 
lice duties. But be this as it may, no statement 
should be permitted to remain in the records of this 
department sanctioning the view that a person domi- 
ciled in the United States is by our action precluded 
from claiming the municipal rights he is entitled to by 
the rules of private international law. 

All of which is respectfully submitted. 

FRANCIS WHARTON. 


DEPARTMENT OF JUSTICE, _—_| 
WASHINGTON, May 22, 1885. | 


Hon. Thomas F. Bayard, Secretary of State: 


DEAR stR: Your letter of the 16th instant, inclosing 
a report from the Law Bureau of your department in 
reference to “ Regulations for the use of the Consular 
Service of the United States,’ has been received, and 
the report has been very carefully examined by me 
with a great deal of interest. 

You do not say in your letter that you desire any 
expression of opinion from me in reference to the 
matter discussed, or that you wish I should review 
itin any way, but owing to the importance of the 
subject, and its very interesting character, [ deem it 
proper to express some views to you in reference to it, 
hoping that they may be of some service in your fu- 
ture investigatious. 

I very heartily concur in the changes suggested by 
Dr. Wharton in the regulations referred to, and think 
that they of themselves are very important; more es- 
pecially so in view of the fact that the opinion of one 
of my predecessors,referred to by Dr. W. in his report, 
may possible mislead upon this subject; and the fur- 
ther fact that in the beginning now of a new adminis- 
tration it is highly essential that the true doctrine be 
laid down, recognized and enforced. 

In reference to the first point of change, distinctly 
set forth in page 4 of Dr. Wharton’s report, and in 
further support of it you will find that Vattel, in his 
Law of Nations, book 1, ch. 19, p. 101, fully sustains it; 
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Court has of late years announced the same doctrine, 
with a clearness and force that cannot be misunder- 
stood. Curlisle v. United States, 16 Wall. 147; and still 
more recently in the case of Radich v. Hutchins, 95 
U.S. 210. 

The other change suggested by Dr. Wharton in these 
regulations as stated in his report, p. 7, touching ‘* the 
domicile of children of citizens of the United States 
born abroad,’’ is based upon principles that are as uni- 
versally recognized and established as the first change 
already discussed; and I call your attention to Sav- 
igny on Private International Law, pp. 56-7. Our Su- 
preme Court at a very early date, before the case in 3 
Peters referred to by Dr. Wharton recognized this 
principle, and quoted all the leading authorities then 
known to the profession in the case of Mc/llvaine v. 
Coxe’s Lessee, 4 Cranch, 209 (1808). Again, in the year 
1817, in the case of The Dos Hermanos, 2 Wheat. 76; 
and in 1852, in Ennis v. Smith, 14 How. 400; in Jones 
vy. McMaster, 20 id.8; in White v. Burnley, id. 285; in 
Mitchell v. United States, 21 Wall. 350; and in Des- 
mare Vv. United States, 93 U. 8. 605; but more recently, 
and yet with more emphasis if possible, in the case of 
Lamar v. Micou, 112 id. 452. 

I do not think it necessary to go furtherin adducing 
authorities upon this proposition. Indeed it is possible 
that none were needed in addition to those in the re- 
port of Dr. Wharton, but for the reasons already given 
I deemed it advisable to furnish these. If I had been 
called upon to give an opinion upon these proposi- 
tions, directly, I should have answered them as the 
changes in these regulations indicate and propose. 

According to the request contained in your letter, I 
return the report to you. 

Very truly and sincerely yours, 
A. H. GARLAND, 
Attorney-General. 
EXHIBIT A. 


Koszta Case. 

Mr. Marcy, in the Koszta case (Cong. Doc. 33d Cong., 
lsess., H. R., Ex. Doc. 91), said: 

“The right to protect persons having a domicile, 
though not native born, or naturalized citizens, rests 
on the firm foundation of justice; and the claim to be 
protected is earned by considerations which the pro- 
tecting power is not at liberty to disregard.” 

This is adopted without qualification by Mr. Law- 
rence (Lawrence’s Wheaton [2d Am. ed.], 176) and 
may be accepted as true, at least as far as concerns the 
civil as distinguished from the political rights of domi- 
cil. Koszta’s case may be explained as follows: 

Koszta, by establishing his domicil in the United 
States, and declaring his intention to become a citizen, 
severed his relation with his native country, Austria, 
forall purposes of private international law; but his 
political allegiance to Austria was not thereby com- 
pletely annulled, and could not be, under public inter- 
national law, until he had renounced his Austrian al- 
legiance and become fully clothed with American po- 
litical citizenship, by the act of naturalization. No 
renunciation of alien subjection is required by our 
laws at the time of declaring intention. 

But while domiciled in the United States, and after 
declaration of intention, Koszta had acquired an in- 
complete nascent status of citizenship, and had cer- 
tainly aright to be protected by the United States in 
the completion of his purpose to become a full citizen, 
as against any violent act on the part of Austria. 

Had he then voluntarily placed himself again within 
Austrian jurisdiction, his act in doing so might have 
been held to extinguish the nascent right to our pro- 
tection as against Austrian claim to his civil allegiance. 
But on the high seas, or in the dominions of a third 
power, the nascent right to protect him in the comple- 





tion of his United States citizenship, would remain 
unimpaired. 

Under these circumstances, Koszta, while retaining 
his American domicil, went on a temporary visit to 
Smyrna, Turkey. This temporary absence from the 
United States could neither affect his domicil nor in- 
terrupt his continuous five years’ residence in the 
United States as a condition precedent to naturaliza- 
tion. His right to perfect his citizenship by such nat- 
uralization was not impaired by that absence. 

While in Smyrna, in the dominions of a third sov- 
ereign power, Koszta was kidnapped by the com- 
mander of an Austrian war ship. 

The right to protect him by all the power of the 
United States was as complete in that case as though 
Koszta had been kidnapped on the high seas, or in the 
United States. This right was successfully asserted, 
and the question thus decided once for all. 

A subsidiary question arose in /Coszta’s case, through 
the violation of T'urkish sovereignty by the Austrian 
commander; but this need not be discussed in exam- 
ining the question of American right to protect him. 

The status of Koszta is stated by President Woolsey 
as follows (Int. Law, 981): 

“2. Was he an Austrian subject? Austrian nation- 
ality ceases, according to what is said in section 66, on 
the authority of Mr. Foelix, when a subject emigrates 
with the consent of the government. He had more 
than the consent of his government to his abandon- 
ment of his country; he was forced into exile. But 
to this it might be replied that he had agreed in writ- 
ing never to return to Turkey, and that the Austrian 
claim on him would revive on his failing to fulfill this 
condition. It is indeed questioned by Mr. Marcy 
whether he engaged never to return; and it might 
perhaps be said that if such an engagement existed, it 
related only to return for political purposes. 

‘But to this Austria might reply,that she could not 
know what his purposes were, and that the promise 
must be absolute, in order to prevent his doing politi- 
ical mischief in the neighborhood of Hungary. This 
however is a point on which our diplomatist preserves 
silence. 

‘*3. What were his relations to the United States? 
Not those of acitizen, but of a domiciled stranger. 
His oath declaring his purpose to become a citizen,and 
his long stay here, put this outof the question, and 
his temporary absence could not shake this character 
off. Moreover he had a passport, certifying to his 
American nationality. He would therefore be en- 
titled by the laws of nations to the protection of the 
Turkish authorities against his Austrian captors. Had 
he even been a fugitive prisoner of war, he could not 
lawfully have been seized on shore, unless treaty had 
so provided. He would equally be entitled to all that 
protection which officials of the United States were 
authorized to extend to him within Turkish terri- 
tory.” 

This is dissented from so far as concerns the posi- 
tion that the passport gave additional strength to 
Koszta’s claim to citizenship, in Hall’s Int. Law, 
p. 200. 

ExnHisir B. 
Authorities as to domicile of children born abroad to 
Americans. 

Mr. Dicey, an authoritative English cotemporary 
writer and a member of the Institute of International 
Law, in a treatise on the Law of Domicil, published in 
London in 1879, thus speaks: 

‘* Every person received at (or as from) birth a dom- 
icil of origin. (1)In the case of a legitimate infant 
born during his father’s life-time, the domicil of ori- 
gin of the infant isthe domicil of the father at the 
time of his birth, * * * The domicil of every de- 
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pendent person is the same as, and changes (if at all) 
with the domicil of the person on whom he is, as re- 
gards his domicil, legally dependent.”’ Pp. 4, 5. 

“A domicil cannot be acquired by a dependent per- 
son through his own act. P. 106.” 

Mr. Westlake, a leading English author on Private 
International Law, in the 2d ed. of his work on Pri- 
vate International law, says: 

“Section 233. The original domicil of achild born 
in wedlock to a living fatheris the domicil of its 
father at the time of its birth. 

“* Section 237. The domicil of a legitimate or legiti- 
mated unmarried minor follows that of his or her 
father.” 

Mr. Hall (International Law, Oxford, 1880, p. 188) 
after a recapitulation of the law of different countries 
(in which he gives an erroneous statement of the law 
in the United States), says: 

“From the foregoing sketch of the various laws of 
nationality, it may be concluded that the more im- 
portant States recognize, with a very near approach to 
unanimity, that the child of a foreigner ought to be 
allowed to be himself a foreigner, unless he manifests 
a wish to assume or retain the nationality of the State 
in which he has been born.”’ 

“La définition la plus exacte,a notre avis,a été donnée 
par le juge des Etats-unis Rush, lorsqw il dit que la dom- 
icile est une résidence duns un liew particulier accom- 
pagnée de preuves positives ou presumées de Vintention 
de s'y fixer pendant un temps illimité. 

“Le domicile de Vv’ enfant est celui de ses parents ou de 
ceux qui les remplacent suivant la loi.’”” Manuel de 
Droit International’ Public et Privé. Par M. Charles 
Calvo. Paris, 1882, pp. 211, 212. 

The late Professor Blunschli, in an article in the 
** Revue de droit int.’’ for 1870, p. 107, states the rule 
as follows: 

‘* Legitimate children acquire by their birth the na- 
tionality of their father; nor does it matter whether 
they were born at home or abroad.”’ 

Sir R. Phillimore (International Law, IV, 589, p. 73), 
thus speaks: 

“XC. (a) The domicil of the legitimate unemanci- 
pated minor who is not sui juris, and whose will there- 
fore cannot concur with the fact of his residence, is 
the domicil of the father, or of the mother during 
widowhood, or—though it will be seen this is a dispu- 
ted point—of the legally appointed guardian. 

“XCI. It is an undisputed position of all jurists,that 
of his own accord, proprio morte (to borrow the ex- 
pression of Bynkershock), the minor cannot change his 
domicil. In our own country this maxim was enun- 
ciated by Lord Alvanley, master of the rolls, in the 
case of Somerville v. Somerville, and in America, in the 
case of Guier v. O’ Daniel. 

“Tt should seem, from all analogy, to follow that 
such change may be effected by the parents or guar- 
dians of the minor.’’ 

To the same effect is Morse on Citizenship, 13, 141. 


In Udny v. Udny, L. R., 1 Sc. App. 444, it was held 
that the status of achild as to legitimacy is deter- 
mined by the laws of his father’s domicil at the 
time of the child’s birth. The distinction between civil 
status and political status isthus put in this case by 
Lord Westbury: 

“The law of England, and of almost all civilized 
countries, ascribes to each individual at his birth two 
distinct legal states or conditions; one by virtue of 
which he becomes the subject of some particular coun- 
try, binding him by the tie of natural allegiance, and 
which may be called his political status; another, by 
virtue of which he has ascribed to him the character 
of a citizen of some particular country; and as such is 





possessed of certain municipal rights, and subject to 
certain obligations, which latter character is the civil 
status or condition of the individual, and may be quite 
different from his political status. The political status 
may be dependent on different laws in different coun- 
tries; whereas the civil status is governed universally 
by one single principle, namely, that of domicil, which 
is the criterion established by law for the purpose of 
determining civil status. For it is on this basis that 
the personal rights of the party, that is to say, the 
law which determines his majority or minority, his 
marriage, succession, testacy, or intestacy, must de- 
pend. International law depends on rules which, be- 
ing in great measure derived from the Roman law, 
are common to the jurisprudence of all civilized na- 
tions. It is asettled principle that no man shall be 
without a domicil, and to secure this result, the law 
attributes to every individual as soon as he is born 
the domicil of his father, if the child be legitimate, 
and the domicil of the mother if illegitimate. This 
has been called the domicil of origin, and is involun- 
tary. Other domicils including domicil by operation 
of law, as on marriage, are domicils of choice. For as 
soon as an individual is sui juris it is competent to elect 
and assume another domicil,the continuance of him to 
which depends upon his willand act. When another 
domicil is put on, the domicil of origin is for that pur- 
pose relinquished, and remains in obeyance during the 
continuance of the domicil of choice; but as the dom- 
icil of origin is the creature of law, and independent 
of the will of the party, it would be inconsistent with 
the principles on which it is by law created and as- 
cribed, to suppose thatit is capable of being by the act 
of the party entirely obliterated and extinguished. It 
revives and exists whenever there is no other domicil, 
and it does not require to be regained or reconstituted 
animo et facto, in the manner which is necessary for 


the acquisition of a domicil of choice. 
* * * * 


In Ludlam v. Ludlam, 26 N. Y. 356 (1883), it appeared 
that Richard L. Ludlam, a citizen of the United States 
domiciled in New York, went at the age of eighteen 
to Peru for business purposes, but took no steps toward 
naturalization in Peru, or toward a permanent change 
of domicil. He remained in Peru fourteen years and 
when in Peru married a Peruvian woman, who also 
was anative of that country. A child was born to 
him in Peru. This child was held by the Court of 
Appeals to be a citizen of the United States, domiciled 
in New York. From the opinion of the court which 
was delivered by Selden, J., the following passages are 
extracted. 

“Tt seems to me to result of necessity from these 
principles, that the children of English parents, 
though born abroad, are nevertheless regarded by the 
common law as natural born citizens of England. The 
decision upon the plea in Calvin’s case, which was 
merely repeating what was decided in Cobbledike’s 
case, as early as the reign of Edw. I, see Calvin’s 
case, p. 9 b., necessarily implies that a child may owe 
allegiance to the king (i. e., not merely local or tem- 
porary, but natural and permanent allegiance), 
although born out of the king’s dominions; and also 
that this was a broad general rule, not confined to a 
few exceptional cases, because if this was an exception 
the plea could not have been held bad on demurrer, as 
it was in both Cobbledike’s and Calvin s cases; but the 
exception must have been pleaded.”’ 

‘Now, upon what ground can allegiances in such 
cases be claimed? If natural allegiance or allegiance 
by birth, does not depend upon boundaries or place, 
as Calvin's case asserts, upon what does. it depend? 
There can be but one answer to the question. It is 
impossible to suggest any other ground for the obliga- 
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tion than that of parentage. It must, I apprehend, be 
transmitted from the parents to the child, or it could 
not exist. This being then the nature of permanent 
allegiance, it follows that the king of England may 
properly claim allegiance from the children of his sub- 
jects, wherever born. If thenthe child of English 
parents, though born abroad, is subditus natus a born 
subject of the king, he must also bea born citizen of 
the kingdom. Allegiance and citizenship are us we 
have seen, correlative terms, the one being the con- 
sideration of the other. So long therefore as the par- 
ents continue to owe allegiance to the crown of Eng- 
fand, so long will their children, by the rules of the 
common law, whether born within or without the 
kingdom, owe similar allegiance, and be entitled to the 
corresponding rights of citizenship. 

* * * * 

“ Tsuppose the doctrine that children, if legitimate, 
follow in regard to their political rights and duties,the 
condition of their fathers, to be found in natural law, 
and to be substantially the same in most, if not all, 
civilized countries. Vattel says: ‘‘Society not being 
able to subsist and perpetuate itself, but by the chil- 
dren of its citizens, those children naturally follow the 
condition of their fathers and succeed to all their 
rights.” B.1,ch. 19,$212. In a subsequent action 
the same author says: ‘It is asked whether the chil- 
dren born of citizens in a foreign country are citizens, 
the laws have decided this question in several coun- 
tries, and it is necessary to follow their regulatious. 
By the law of nature alone, children follow the condi- 
tion of their fathers, and enter into all their rights. 
The place of birth produces no change in this particu- 
lar, and cannot of itselt furnish any reason for taking 
from a child what nature has given him. I say of 
itself, for the civil law, or politics, may order otherwise 
from particular views. Id., § 215. 

“It is shown by Vice Chancellor Sandford, in Lynch 
v. Clark, 1 Sandf. Ch. 583, 675, that the law of France, 
Spain, and Portugal is in accordance with this doc- 
trine, by express enactment it is true, as it is now in 
England and inthis country. But the uniformity 
goes to show that it is founded upon a law of nature, 
and of course prevails in every country, unless, as Vat- 
tel says, it is changed from the municipal law ‘from 
particular views.’ 

* * * * 

“Chancellor Kent has examined the subject with 
more care, aud although he expresses no decided opin- 
ion upon the question, which I have considered, yet it 
may be fairly inferred from what he says, that in his 
opinion children born abroad, under such circumstan- 
ces as attended the birth of Maximo Ludlam, might 
establish their citizenship, by reference to the princi- 
ples of the common law, notwithstanding he speaks of 
those principles as ‘dormant and doubtful.’ 2 Com. 
50-53. 

“The correctness of this intimation of Chancellor 
Kent is controverted in an able article on the subject, 
published in 1854, in 2 Am. Law Reg., p. 193, attribu- 
tedto Mr. Horace Binney (Brightley’s Dig., p. 132), 
which doubtless induced the passage of the act of Con- 
gress of 1855, that act following literally its reeommen- 
dations. By inducing the removal by Congress, for 
the future, of all doubt upona question of such im- 
portance, that article has proved useful; but if it 
should have the effect, in regard to antecedent cases, 
to establish the position with which it commences, 
that all the children of American families, ‘born in a 
foreign country, are aliens,’ a vast balance of evil 
would be chargeable to its account. All the cases 
which the author cites to sustain his position have 
been above referred to; and after a careful examina- 
tion of them, Iam satisfied they do not sustain his 
conclusion. 








* * 

‘*An officer in command of one of our vessels of war 
was fully justified by our government in obtaining, by 
an exhibition of force, the surrender from an Aus- 
trian frigate, of Martin Koszta, a natural born citizen 
of Austria, claiming the rights of naturalization here 
who had been forcibly and wrongfully seized in Smy- 
rna, and taken on board the frigate. Can it be doubted 
that the same protection would have been extended 
to a minor child of Koszta, if he had been seized with 
his father, though born in Austria? 

‘<The rule which we are asked to sanction would com- 
pel the government in all such cases to distinguish be- 
tween father and child, extending its protection to the 
father, and denying it to the child.” 


State v. Adams, 45 Iowa, 99 (1876), was a suit brought 
to determine whether Adams, the defendant, was a 
citizen of the United States and of the State of Iowa, 
the object being to test his right to hold the office of 
the mayor of the town of Avoca. The following pas- 
sages are extracted from the opinion of Seevers, C. J.: 

“The right of the defendant to hold the office in 
question depends upon the fact, whether or not he 
wus a citizen of the United States and State of Lowa. 
The Circuit Court made the following finding of 
facts: 

“ist. That the defendant’s paternal grandfather was 
born in Connecticut in the year 1764, and from there 
emigrated to Canada, in the year 1790, with the inten- 
tionof making Canada his permanent domicil, and 
that he remained in Canada until his death in the 
year 1838. 

“2d. That the defendant’s father was born in Can- 
ada in the year 1795, and resided there until the year 
1834. 

“3d. That the defendant was born in Canada in the 
year 1834, and during the same year came with his 
father to the United States, where they have ever since 
resided. 

“4th. The defendant has resided in the State of 
Iowa ever since its admission into the Union, and in 
the town of Avoca, for the two years last past. 

“5th. That the defendant’s father, while a resident 
in Canada, served in the Canada militia in the war of 
1812, but that such services were involuntary on his 
vart. 

“6th. That in the year 1875, the defendant’s father 
received of the Canadian government a bounty of $20 
for such services. 

‘““?th. That neither the defendant nor his father has 
ever been naturalized under the laws of the United 
States for the naturalization of aliens. 

a * * * 

“We areof the opinion that defendant’s grandfather, 
at the time he removed to Canada, in 1790, was and 
had been for several years a citizen of this country, 
and that he remained such notwithstanding his re- 
moval to and subsequent death in Canada. In this 
conclusion we are sustained,we think,by the following 
authorities: Calais v. Marshfield, 30 Me. 411; Peck v. 
Young, 26 Wend. 612; Inglis v. Trustees Sailor's Snug 
Harbor, 3 Pet. 99. *‘The father of plaintiff was born 
in Canada, in 1795,at which time his father, as we have 
seen, was a citizen of this country. Ordinarily the 
citizenship of the child at its birth is determined by 
that of the father. If there be a doubt as to this prin- 
ciple, it must be regarded as removed by the act of 
Congress passed in 1802, which provides, * * * ‘ chil- 
dren of persons who now are, or have been citi- 
zens of the United States shall, though born out of 
the limits and jurisdiction of the United States, be 
considered as citizens thereof.’ Rev. Stat. U. S., § 2172. 
“This language clearly aud unmistakably includes 
the plaintiff's father, and he thereby (if not otherwise) 
became entitled to all the {rights of citizenship. 
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The involuntary part he took in the war of 1812, 
and the acceptance of a bounty therefor from the Can- 
adian goverdment, long after he became domiciled in 
the United States, is not sufficient to deprive him of 
the rights conferred by the act of Congress. With- 
out further enlarging upon this question, we 
conclude that the plaintiff at the time of his election 
was a citizen of the United States, and of the State of 
Iowa, and entitled to hold the office in question.’’ 


Oldtown v. Bangor, 58 Me 353, was the case of John 
Walker, a pauper, whose father, James Walker, 
was an alieu, whohad been naturalized in Maine, 
and who after his naturalization acquired a set- 
tlement in Bangor, in that State. The father, 
James, then moved to New Brunswick when 
the son, John, was born, the father retaining his 
Maine domicil. It was held by the Supreme Court 
that John, the son, took his father’s citizenship, and 
domicil. ‘The father,’’ said Appleton, C. J., *‘ when 
he removed was a citizen of the United States, and re- 
mained so notwithstanding his absence from its juris- 
diction. Though the pauper (John) was born in New 
Brunswick, he is to be regarded asa citizen of this 
government by virtue of the act of Congress, approved 
10th of February, 1865, ch. 71. * * * The pauper, 
being legitimate, has the settlement of his father. The 
fact that he was born without the jurisdiction of the 
State does not change the result.” 


Exursit C. 
Instructions as to Marriage. 
The old instructions as to marriage were as fol- 
lows: 

** 137. It is enacted that all marriages celebrated in 
the presence of any consular officer in a foreign coun- 
try, between persons who would be authorized to 
marry if residing in the District of Columbia, are 
valid to all intents and purposes as if the said marriage 
had been solemnized in the United States. In the 
District of Columbia at the time of the passage of the 
act, males who had arrived at the age of twenty-one 
years, and females who had reached the age of sixteen, 
were held competent to marry; and every minister of 
the gospel, appointed or ordained according to the 
rights or ordinances of his church, whether h’‘s resi- 
dence was within the District of Columbia or not, 
could be licensed to perform the ceremony. 

“The statute does not authorize the consul to per- 
form the ceremony. It is not to be supposed that 
Congress intended to authorize a consul to perform 
the ceremony of marriage, or to countenance the do- 
ing of any act which would be or eveu seem to bea 
violation of the laws of the country in which he re- 
sides. Marriage is a contract which each State regu- 
lates for itself by its own laws. Inasmuch as rights of 
inheritance may depend upon the validity of marri- 
ages, consuls are cautioned to be careful in satisfying 
themselves, when their presence is asked ata proposed 
marriage, not only that the parties may lawfully 
marry according to the laws of the country in which 
the ceremony is to take place, but also that all require- 
ments of law necessary to give validity to the marriage 
have been had. Inno case is the consul allowed to 
perform the ceremony, uuless expressly authorized by 
the laws of the country to do so. The statute con- 
templates that the ceremony is to be performed in his 
presence, but according to local laws. 

“The foregoing considerations are held not to apply 
to non-Christian or semi-civilized countries where 
consular courts are established. In those countries 
the consular officer will have to determine only 
whether the parties would be authorized to marry if 
residing in the District of Columbia. It is held also 
in respect to a consular officer in such countries that 





the right to perform the marriage is incident to the 
judicial office, and consequently that he may solemn- 
ize the ceremony if itis the wish of the parties that 
he should do so. It is deemed preferable however in 
such cases, where there is a duly qualified minister of a 
religious denomination whose services can be obtained 
that the ceremony should be performed by him, and 
that the consular officer should confine himself to 
granting the certificate before mentioned. 

“138. The statutory provisions refer only to consuls. 
It is not unusual for Americans abroad to ask permis- 
sion to have a marriage ceremony performed in the 
legation, and in the presence of the minister. There 
is no reason why a minister or chargé should not com- 
ply with this request. But it is proper, at the same 
time, to inform the parties making the application, 
that in the opinion of the department, a ceremony of 
marriage, performed within the precincts ofa legation, 
should in all respects comply with the requirements 
of the laws of the country within which the legation 
is situated, in order to insure its validity. 

139. Whenever an application is made for the use 
of the legation for such a purpose, it will be the duty 
of the principal diplomatic representative to inquire 
whether the parties may lawfully marry according to 
the laws of the country in which the legation is situa- 
ted; and whether the proper steps have been taken to 
enable the marriage ceremony to be legally performed 
according to such laws. If either of these inquiries 
should be answered in the negative, it will be his duty 
toinform the applicants that he cannot permit the 
ceremony to be performed in the legation, as there 
may be grave doubts respecting its validity. 

But if the applicants may lawfully marry according 
to the laws of the country, and if the proper steps 
have been taken to enable the ceremony to be legally 
performed, then the diplomatic representative should 
inform them that if they desire to have the ceremony 
performed also under the laws of the United State, it 
will be necessary to have the principal consular officer 
of the United States present, and he should give them 
an opportunity to have such officer present, if they de- 
sire it.” 

For these the following have been substituted : 

‘**137. It isenacted by statute that ‘* marriages in 
presence of any consular officer of the United States 
in a foreign country, between persons who would be 
authorized to marry if residing in the District of Col. 
umbia, shall be valid to all intents and purposes and 
shall have the same effect as if solemnized within the 
United States. As under the Constitution of the Uni- 
ted States the States have exclusive power of determ- 
ining the conditions of marriage and divorce as to per- 
sons domiciled within their borders, this statute only 
covers marriages by persons domiciled in the District 
of Columbia or in the Territories. 

“The statute does not exclude modes of solemniza- 
tion other than that in presence of a consular officer. 
Marriages abroad, by citizens of the District of Col- 
umbia, or of the Territories, when not in the presence 
of a consular officer, if otherwise valid, are not invali- 
dated by the above statute. The statute does not au- 
thorize the consular officer to perform the ceremony. 
All that is prescribed is that it is to be in bis pres- 
ence. 

‘‘Asitisa principle of international law that the 
law of the place of solemnization shall, whenever this 
is practicable, determine the mode of solemnization, 
consuls, when giving their sanction toa proposed mar- 
riage of this class, should be satisfied (1) that the par- 
ties are domiciled in the District of Columbia or in 
the Territories,and (2) that the requirements of the law 
of the place of celebration should be as far as practi- 
cable complied with. It is not intended however in 
these instructions, in any way to question or modify 
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the principle of international law that while the form 
of solemnizing marriage is determined ordinarily by 
the law of the, place of solemnization, exceptions are 
recognized, (1) when it is impossible to use such form, 
(2) when it is repugnant to the religious convictions of 
the parties, (3) when it is not imposed on foreigners 
by the sovereign prescribing it, (4) when the ceremony 
is performed, as will be seen ina subsequent clause, 
in a non-Christian or semi-civilized country. 

‘*In Massachusetts, where the service must be per- 
formed by a licensed minister or a justice of the peace, 
a statute has been adopted validating marriages before 
foreign consuls and in foreign legations. This may be 
the case with other States. 

““Asa general rule, matrimonial capacity is deter- 
mined by the law of the place of domicil of the party 
in question. 

**Solemnization by a clergyman or magistrate is not 
necessary to the validity of a marriage in most juris- 
dictions in this country. 

“The rule as to prevalence of local forms does not ap- 
ply to non-Christian or semi-civilized countries where 
consular courts are established. In those countries the 
consular officer will have to determine, so far as con- 
cerns persons domiciled in the District of Columbia or 
inthe Territories, whether the parties would be au- 
thorized to marry if residing in the District of Col- 
umbia or in one of the Territories. His duty, so far 
as concerns persons domiciled in a State, is to inquire 
whether they are authorized to marry in such State. 
It is held also in respect to aconsular officer in 
such countries that the right to perform marriage is 
incident to the judicial office, and consequently that 
he may solemnize the ceremony if it is the wish of the 
parties that he should do so. It is deemed preferable 
however in such cases, where there isa duly qualified 
ninister of a religious denomination whose services 
can be obtained, that the ceremony should be per- 
formed by him, and that the consular officer should 
confine himself to granting the certificate before men- 
tioned. 

“138. The statuary provisions refer only to con- 
suls. It is not unusual for Americans abroad to ask 
permission to have a marriage ceremony performed in 
the legation, and in the presence of the minister. There 
is no reason why a minister or chargé shoald not com- 
ply with this request. But it is proper, at the same 
time, toinform the parties making the application, 
that in the opinion of the department, a ceremony of 
marriage, performed within the precincts of a lega- 
tion, should, with the above limitations, comply with 
the requirements of the laws of the country within 
which the legation is situated. 

“139. Whenever an application is made for the use 
of the legation for such a purpose, it will be the duty 
of the principal diplomatic representative to inquire 
whether the parties may lawfully marry according to 
the laws of the country in which the legation is situa- 
ted; and whether the proper steps have been taken to 
enable the marriage ceremony to be legally performed 
accordingto such laws. If either of these inquiries 
should be answered in the negative, or if the case does 
not fall within one of the exceptions above stated, it 
will be his duty to inform the applicants that he can- 
not permit the ceremony to be performed in the lega- 
tion, as there may be grave doubts respecting its valid- 
ity. 

If it is desired in such cases by citizens of the Dis- 
trict of Columbia, or of the Territories to avail them- 
selvesof the statute above recited, then the diplo- 
matic representative should inform them that under 
the laws of the United States it will be necessary to 
have the principal consular officer of the United States 
present, and he should give them an opportunity to 
have such officer present, if they desire it. 





FRAUD—FALSE REPRESENTATION— SOLVENCY 
OF BANK—PURPOSE TO DECEIVE—QUES- 
TION OF FACT, 

NEW JERSEY SUPREME COURT. 
NOVEMBER. TERM, 1884. 


CROWLEY V. SMyTH.* 


In a suit by a depositor in a savings bank against a director, 
for deceit in representing that the bank was solvent when 
it was insolvent, and that the bank could not be insolvent 
without his knowledge, as he was one of the finance com- 
mittee, there being no evidence that the defendant in fact 
knew the embarrassed condition of the bank, held, that 
an instruction to the jury ‘‘ that if the defendant asserted 
the fact as to the condition of the bank as of his own pos- 
itive knowledge, and did not in fact know what its condi- 
tion was, then the plaintiff acting upon that, and being 
injured, would be entitled to recover,’’ was erroneous, 
and that itshould have been left to the jury to say 
whether the defendant made the representations with a 
purpose to deceive, or in good faith. 


N case certified from the Hudson Circuit. 

This suit was brought by a depositor in the Mechan- 
ics and Laborers’ Savings Bank in Jersey City, against 
the defendant, a director of the bank, to recover dam- 
ages for false representations made by the defendant 
as to the solvency and condition of the bank, whereby 
the plaintiff was induced to leave in the bank money 
he had on deposit, which was lost by reason of the sub- 
sequent failure of the bank. 

The certificate from the Circuit presents for the 
advisory opinion of this court the question whether 
there was error in these propositions in the charge to 
the jury: 

1. That if the defendant made the representations as 
matter of hisown knowledge, and so positively as- 
serted that he knew the fact to be as he represented, 
and the fact was not as be represented, although he 
may not have known them to be false, and the plaint- 
iff acted upon the representations, they not being true, 
and suffered damage, the plaintiff may recover. 

2. That if he asserted the fact as to the condition of 
the bank of his own positive knowledge, und did not 
in fact know what its condition was, then the plaintiff 
acting upon that and being injured, would be entitled 
to recover. 


E. S. Cowles, for plaintiff. 
Bentley & Hartshorne, for defendant. 


Depvue, J. This action is an action on the case for 
deceit. There isa distinction between relief, either 
affirmative or defensive, in courts of equity, on the 
ground of fraud, and the remedy for fraud in a court 
of law. Courts of equity grant affirmative relief by 
way of reformation or cancellation of instruments,and 
even defensive relief in proceedings to enforce an ob- 
ligation or liability, on the ground of constructive 
fraud, such as would afford no relief in law, especially 
by action for deceit. 2 Pom. Kq., § 872; Arkright v. 
Newbold, L. R., 17 Ch. Div. 302, 317; Redgrave v. 
Hurd, 20 id. 1,12. Reese River Silver Mining Co. v. 
Smith, L. R., 4 H. of L. Cas. 64, in which Lord Cairns 
held that ‘‘if persons make assertions of facts of which 
they are ignorant, whether such assertions are true or 
untrue, they become in a civil point of view, as re- 
sponsible as if they had asserted that which they knew 
to be untrue,’ is an instance of equitable relief by 
way of rescission. The bill was filed by a subscriber for 
stock, to be relieved from a subscription induced by 
false representations as to the property of the corpo- 
ration. In that case, as appearsin the report in L. R., 


*S. C.,46 N. J. Law, 380. 
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2Ch. App. 604, the directors issued the prospectus 
containing the false statement, on the faith of repre- 
sentations of the vendor of the property and without 
any knowledge of their untruth, and a subscriber for 
stock, who was misled by the representations, was re- 
lieved in equity from his subscription. The doctrine 
of equitable estoppel, or estoppel in pais, which has 
been adopted by courts of law from the courts of 
equity, also presents considerations which do not ap- 
ply to an action for deceit. The theory on which that 
doctrine is founded is thata party should not be al- 
lowed to retract an admission or affirmation which 
was intended to influence the conduct of another, if 
the retraction would materially injure the latter. 
Phillipsburg Bank v. Fulmer, 2 Vroom, 82, 55; Camp- 
bell v. Nichols, 4 id. 81, 87. The cases which hold that 
an agent who, without competent authority, induces 
another to contract with him as the agent of a third 
party, is liable in damages without regard to his moral 
innocence in the supposition that he had the author- 
ity he assumed to have, also rest on a special ground— 
on the ground of an implied warranty of authority. 
Randall v. Trimen, 16 C. B. 786; Collen v. Wright, 8 BE. 
& B. 647, 656; Richardson v. Williamson, L. R., 6 Q. 
B. 276, 279; Weeks v. Propert, L. R., 8C. P. 427; 6 Eng. 
Rep. 193. The observation of Lord Hatherly that “if 
a man misrepresents a fact, to that fact he is bound if 
any other person, misled by such misrepresentation, 
acts upon it and thereby suffers damage,” was made 
with respect to cases of this kind. Beattie v. Lord 
Ebury, L. R., 7 H. of L. Cas. 102, 150;9 Eng. Rep. 64. 

The action of deceit, to recover damages for a false 
and fraudulent representation, differs in principle 
from the cases that have been referred to. In such an 
action a false representation, withouta fraudulent de- 
sign, is insufficient. There must be moral fraud in the 
misrepresentation to support the action. Pusley v. 
Freeman, 3 T. R. 51, and Huycraft v. Creasy, 2 East, 
92, are the leading cases on this subject. Both of these 
cases were decided by a divided court. 

In Paisley v. Freeman the question arose on a mo- 
tion in arrest of judgment. Thecount in the declara- 
tion which gave rise to the motion averred that the 
defendant, ‘‘intending to deceive and defraud the 
plaintiffs, did wrongfully and deceitfully encourage 
the plaintiffs to sell and deliver to one J. C. F. divers 
goods * * * upon trust, and did for that purpose 
* * * falsely, deceitfully and fraudulently assert 
and affirm to the plaintiffs that the said J. C. F. * * * 
was a person safely to be trusted and given credit to, 
and did thereby falsely, fraudulently and deceitfully 
cause and procure the plaintiffs to sell and deliver the 
said goods * * * upon trust and credit to the said 
J.C. FF.” The count also contained an averment that 
J.C. F. was not aperson safely to be trusted and 
given credit to, and that the defendant well knew the 
same. The court held that a false affirmation, made 
with intent to defraud the plaintiff, whereby the 
plaintiff receives damage, is the ground of an action 
upon the case in the nature of deceit, and that as 
a matter of pleading, fraudulenter without sciens, or 
sciens without fraudulenter, would be sufficient, but 
that the fraud must be proved. Haycruft v. Creasy 
was before the court on arule for a new trial, after a 
verdict for the plaintiff. In that case the defendant, 
to an inquiry by the plaintiff concerning the credit of 
another, made the representation that the party might 
safely be credited, and that he spoke this from his 
own knowledge and not from hearsay. The court 
(Gross, Lawrence and Le Blanc, JJ., Lord Kenyon 
dissenting) held that the action could not be main- 
tained, it appearing that the representation was made 
by the defendant bona fide and with a belief of the 
truth of it. Gross, J.,said: ‘“Itis true that he (the 
defendant) asserted hisown knowledge upon the sub- 








ject; but consider what the subject-matter was of 
which that kuowledge was predicated. it was con- 
cerning the credit of another, which is a matter of 
opinion. When he used these words therefore it is 
plain that he meant only to convey his strong belief in 
her credit, founded upon the means he had of forming 
such opinion and belief. There is no reason for us to 
suppose that at the time of making those declarations 
he meant to tell a lie and mislead the plaintiff." Law- 
rence, J., said: ‘The question is, whether if a per- 
son asserts that he knows such a one to be a person of 
fortune, and the fact be otherwise, although the party 
making the assertion believed it to be true, an action 
will lie to recover damages for an injury sustained in 
consequence of such misrepresentation. * * * Stress 
has been laid on the defendant's assertion of his own 
knowledge of the matter; but persons in general are 
in the habit of speaking in this manner without un- 
derstanding knowledge in the strict sense of the word 
in whicha lawyer would useit. * * * In order to 
support the action the representation must be made 
malo animo. It is not necessary that the party should 
gain any thing for himself by it. If he make it witha 
malicious intention that another should be injured by 
it, he shall make compensation in damages. But there 
must be something more than misapprehension or mis- 
take.’ Le Blanc, J., said: ‘*By fraud I understand 
an intention to deceive. Whether it be from any ex- 
pectation of advantage to the party himself, or from 
ill will toward the other, is immaterial. The question 
here is whether the defendant’s saying that which, 
critically and accurately speaking was not true, but 
not having said it with intention to deceive, brings 
this case within Paisley v. Freeman. I think not.” 

The Court of Queen’s Bench departed from the doc- 
trine of Haycraft v. Creasy in two cases, and held that 
an action at law might be maintained for false repre- 
sentation, though there was neither fraud nor negli- 
gence. Fuller v. Wilson, 3 Q. B. 57; Evans v. Collins, 
5 id. 804. But Wilson v. Fuller was reversed on error 
(3 Q. B. 68, 1009), and the question was finally set at 
rest in the English courts in Zaylor v. Ashton, 11 M. 
& W. 401, and Ormrod vy. Huth, 14 id. 651. 

In Zaylor v. Ashton the suit was against the direct- 
ors ofa banking company for publishing a false report 
of the condition of the bank. The report bad been 
prepared by the officers of the company, and adopted 
at a meeting of the directors. The judge charged the 
jury that they must be satisfied that a fraud—that is 
a moral fraud—had been committed by the defend- 
ants. The jury, under this instruction, found for the 
defendants, stating at the same time that the defend- 
ants had been guilty of gross and unpardonable negli- 
gence in publishing the report. On motion for anew 
trial the court held that an untrue representation 
made for a fraudulent purpose would sustain an action 
tor deceit; that it was not necessary to show that the 
defendants knew the representation to be false if it 
was made for a fraudulent purpose, and that the 
proper question was left tothe jury. In delivering the 
judgment of the court, Parke, B., said: ‘It was con- 
tended that it was not necessary that moral fraud 
should be committed in order to render these persons 
liable; * * * thatthe jury found the defendants 
not guilty, but at the same time expressed their opin- 
ion that the defendants had been guilty of gross neg- 
ligence, and that that, accompanied with a damage to 
the plaintiff, * * * would be sufficient to give him 
aright of action. From this proposition,’ the learned 
judge added, “‘ we entirely dissent, because we are of 
opinion that independently of contract, no one can 
be made responsible for a representation unless it be 
fraudulently made.” 

In Ormrod v. Huth the action was in case for false 
representations. The suit arose upon a sale of cotton 
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by sample—the cotton delivered not being equal in 
quality with thesample. The plaintiff's counsel con- 
tended that the delivery of samples not corresponding 
with the bulk was a false representation of the quality 
of the cotton, which must be considered in point of 
law as fraudulent, as being the statement of a fact 
which the party making it did not know to be true. 
The judge directed the jury that unless they could see 
grounds forinferring that the defendants or their 
brokers were acquainted with the fraud that had been 
practiced in the packing, or had acted in the transac- 
tion against good faith or with a fraudulent purpose, 
the defendants were entitled toa verdict. On error 
the Court of Exchequer Chamber sustained the charge 
of the judge. Tindal, C. J., delivering the opinion of 
the court, said that ‘‘the rule to be deduced from all 
the cases appears to us to be that where upon the sale 
of goods, the purchaser is satisfied without requiring a 
warranty, he cannot recover upon a mere represepta- 
tion of the quality, * * * unless he can show that 
the representation was bottomed in fraud. If indeed 
the representation was false to the knowledge of the 
party making it, this would in general be conclusive 
evidence of fraud; but if the representation was 
honestly made, and believed at the time to be true by 
the party making it, though not true in point of fact, 
we think it does not amount to fraud in law.’’ The 
English courts have considered these decisions as a 
finality, and it is now there settled that there can be 
no fraud without dishonest intention—no such fraud 
as was formerly termed legal fraud. 1 Benj. on Sales 
(Corbin’s ed.), § 638. 

The American cases, as might be expected of a sub- 
ject so prolific of decisions, are not altogether harmo- 
nious. Mr.Pomeroy,speaking of the cases I have cited 
from the Queen’s Bench as holding that a representa- 
tion, false in fact, if acted upon, would support an ac- 
tion, and that the defendant’s liability was independ- 
ent of his knowledge or ignorance of its actual falsity, 
says: ‘This theory admitted the possibility of fraud 
at law where there was no moral delinquency. It de- 
nied that moral wrong was an essential element in the 
legal conception of fraud. The same view was for a 
time accepted and adopted by a considerable number 
of decisions in different American States. These cases 
have however been overruled, and the theory itself 
abandoned in England, and generally, if not univer- 
sally, throughout the States of our own country. It is 
now a settled doctrine of the law that there can be no 
fraud, misrepresentation or concealment without some 
moral delinquency. There is no actual legal fraud 
which is not also a moral fraud.’’ 2 Pom. Eq., § 884. 
The English and American cases are fully cited in the 
notes to Paisley v. Freeman, 2 Sm. Lead. Cas. 176-186. 
They have placed the law,on this subject where it was 
put by Paisley v. Freeman and Haycraft v. Creasy,and 
have, I think, upon principle as well as by the great 
weight of authority, established the law on the rational 
basis that in the action for deceit, moral fraud is es- 
selitial to furnish a ground of action. 

The principle on which the action for deceit is 
founded being ascertained, the next consideration is 
with respect to the proof and the proper instructions 
upon the evidence; for whatever the character of the 
evidence may be-—whether it consists of knowledge of 
the falsity of the representation or some other fraudu- 
lent device intended for the purpose of deception— 
the evidence must be submitted to the jury under 
proper instructions. And I think much of the appar- 
ent conflict in the cases has arisen from the failure to 
discriminate between the issue to be proved and the 
force and effect of the evidence presented. 

The simplest form in which the question of the suf- 
ticiency of proof arises is where the proof is that the 





representation was false to the defendant's knowledge. 
The scienter as well as the falsehood being proved, 
proof of the fraudulent intent is regarded as conclu- 
sive. Evidence that the defendant intended no fraud 
will not be received, and the jury will be instructed 
to find for the plaintiff, though they should be of opin- 
ion that the defendant was not instigated by a cor- 
rupt motive of gain for himself, or by a malicious mo- 
tive of injury to the plaintiff. Foster v. Charles, 6 
Bing. 396; 8. C., 7id. 105; Polhill v. Walter, 3B. & Ad. 
114; and Mylne v. Marwood, 15 C. B. 778, are cases of * 
this kind. In each of these cases the proof was that 
the representation was false to the knowledge of the 
defendant. The jury added to its finding an expres- 
sion of opinion that there was no fraudulent intent, 
but the court nevertheless entered judgment for the 
plaintiff on the ground that a willful falsehood was a 
fraud. The language of Lord Campbell in Wilde v. 
Gibson, 1 H. of L. Cas. 605, 633, was directed to cases 
of this aspect; and Jessel, M. R., in a case where it 
was proved that the representation was untrue to the 
defendant’s knowledge, refused to receive evidence 
that he in fact believed it to be true. Hine v. Campion, 
L. R., 7 Ch. Div. 344; 23 Eng. Rep. 629. 

In other cases of actionable frauds, the probative 
force and effect of the evidence to establish the fraudu- 
lent intent will depend upon the circumstances of the 
particular case. This question is presented in a com- 
plex form where the defendant has added to a repre- 
sentation—which turns out to be untrue, but was not 
false tohis knowledge—an affirmation that he made 
the representation as of his own knowledge. In such 
cases the force and effect of the evidence will depend, 
in agreat measure, upon the nature of the subject 
concerning which the representation was made. If it 
be with respect to a specific fact or facts susceptible of 
exact knowledge, and the subject-matter be such as 
that the affirmation of knowledge is to be taken in its 
strict sense, and not merely asa strong expression of 
belief, the falsehood in such a representation lies in 
the defendant’s affirmation that he had the requisite 
knowledge to vouch for thetruth of his assertions, 
and that being untrue, the falsehood would be willful 
and therefore fraudulent. But where the representa- 
tion is concerning a condition of affairs not suscepti- 
ble of exact knowledge, such as representations with 
respect to the credit and solvency of a third person, or 
the condition or credit of a financial institution, the 
assertion of knowledge, as was held in Haycraft v- 
Creasy, ‘‘is to be taken secundum subjectam materiam, 
as meaning no other than a strong belief founded upon 
what appeared to the defendant to be reasonable and 
certain grounds.” In such acase the question is 
wholly one of good faith. The form of the affirma- 
tion will cast the burden of proof on the defendant, 
but when the evidence is in, the issue is whether the 
defendant honestly believed the representation to be 
true. In support of such an issue the defendant may, 
by way of exculpation, resort to evidence not admis- 
sible in actions for other kinds of deceit. He may, as 
in Haycraft v. Creasu, give evidence that the person 
whose ability he affirmed lived in a style, and with 
such appearances of property and means, as gave as- 
surances of affluence. He may give in evidence the 
information he had upon the subject (Shrewsbury v. 
Blount, 2M. & G. 475), and show the general reputa- 
tion for trustworthiness of the person whose credit he 
affirmed. Sheen v. Bumpsted, 2H. & C. 193. In fine, 
he may avail himself of any evidence which may tend 
to show good faith or probable grounds for his belief, 
leaving the question to be determined, upon all the 
evidence, whether his conduct was bona fide—whether 
at the time he made the representation, he honestly 
believed that his representation was true. 
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The Massachusetts cases cited to support the in- 
struction certified to the court admit the distinction I 
have referred to. 

In Tryon v. Whitmarsh, 1 Metc. 1; 35 Am. Dec. 339, 
which was an action for false and fraudulent represen- 
tations as to the credit of third persons, whereby the 
plaintiffs were induced to give them credit, a verdict 
for the plaintiffs was set aside for the reason that the 
judge should have instructed the jury that the de- 
fendant would not be liable if they were of opinion, 
from the evidence, that he gave an honest opinion,and 
believed that the persons recommended were trust- 
worthy. 

In Hazard vy. Irwin, 18 Pick. 96, the false represen- 
tation was by a vendor, on the sale of an engine, with 
respect to its condition. He made the representation 
as of his own knowledge. The condition of the engine 
was a fact the vendor could easily have ascertained. 
The court (Shaw, ©. J.), cited Haycraft v. Creasy, and 
distinguished it from the case iu hand in that the sub- 
ject-matter of the representation was ‘* one of fact in 
respect to wlich a person can have precise and accur- 
ate knowledge, and in respect to which, if he speaks of 
his own knowledge, and has no such knowledge, his 
affirmation is essentially false.” 

In Puge v. Bent, 2 Metc. 371, the false representation 
was in relation to the nature and amount of the assetg 
assigned by the defendants. The condition and amount 
of the assets were peculiarly within the knowledge of 
the defendants. The court (Shaw, C. J.), said: ‘The 
principle is well settled that if a person make a repre- 
sentation of a fact as of his own knowledge, in relation 
to a subject-matter susceptible of knowledge, and 
such representation is untrue, * * * it isa fraud 
and deceit for which the party making it is responsi- 
ble. * * * Butin a matter of opinion, judgment 
or estimate, if he states a thing of his own knowledge, 
if he in fact believes it, and itis not intended to de- 
ceive, it is not afraud, although the matter misstated 
is not true. The reason is that it is apparent from the 
subject-matter that what is thus stated as knowledge 
must be considered and understood by the party to 
whom it is addressed as an expression of strong belief 
only, because it is asubject of which knowledge, inits 
Strict sense, cannot be had.” 

In Stone v. Denny, 4 Mete. 151, the action was on a 
false representation on a sale of property made by the 
defendant, on a schedule exhibited which he represen- 
ted as correct of hisownu knowledge. Dewey, J., in 
his opinion, referred to the Massachusetts cases and 
said: “From an examination of those cases and 
others bearing upon the question, I apprehend how- 
ever that it will be found that no real change has been 
sanctioned in the great and leading principles of law 
applicable to cases of deceit, and that now, as for- 
merly, to charge a party in damages fora false repre- 
sentation, * * * it must appear that it was made 
with a fraudulent intent, or was a willful falsehood.”’ 
The illustration be gives is *‘ of one asserting as of his 
own knowledge a matter of which he has no knowl- 
edge, nor any sufficient ground for making the asser- 
tion.” The subsequent observation of the learned 
judge, ‘‘that if one positively affirms a fact as of his 
own knowledge, and his affirmation is false, his repre- 
sentation is deemed fraudulent,” is unobjectionable as 
applied to the facts of that case, where, because of the 
subject-matter of the representation, the affirmation 
of knowledge was to be taken in its strict sense, and 
not as only a strong expression of belief. 

The principle adjudged in Haycraft v. Creasy is ap- 
plicable to actions against directors for false and 
fraudulent representations concerning the financial 
condition of the institutions in their charge. It was 
so applied in Taylor v. Ashton, which has become a 
leading case inthe English law. The affairs of such 








an institution must necessarily be intrusted to exec- 
utive officers and subordinate agents, and the directors 
generally cannot know, and have not the requisite 
ability to learn, by their own efforts, the exact condi- 
tion of the affairs of the company, and it has 
been found thatno vigilance on their part has been 
adequate to protect these institutions from frauds 
and peculations covered up and concealed by false en- 
tries and false reports. A representation by a director 
that theinstitution is ina sound and solvent condi- 
tion within his own knowledge possesses the legal 
characteristics of the like representation as to the 
credit and financial ability ofa third person, such as 
was before the court in Haycraft v. Creasy, and it 
must be subject to the same legal rule. 

The facts on which this case was founded were 
these: The plaintiff was a depositor in the bank. 
About the first of August, 1878, there was a rumor in 
circulation affecting the condition of the bank. The 
defendant was one of the directors of the bank, and a 
member of the finance committee. The plaintiff hav- 
ing heard the rumor, went to the defendant and told 
him of the rumor in circulation, and that he was a de- 
positor and did not want to lose his money, and pro- 
posed to take it out. The defendant said: ‘It can’t 
be so, unknown to me and Mr. Monks. We are on the 
finance committee. There can be nothing wrong with 
that bank unknown to me and Mr. Monks. Don’t be- 
lieve any of these false reports; believe me; take my 
word for it. The bank is good, paying six per cent— 
the best in the State. If all that isin Jersey tells you 
the bank is bad, don’t believe it till I tell you.’’ He 
also said “ there was a surplus of over $6,000 after the 
dividends were paid.’’ The bank continued to pay all 
demands down to November 1, 1878, when it went into 
the hands of areceiver. It was insolvent on the Ist of 
August, 1878, when these representations were alleged 
to have been made. 

The defendant was a director of the bank from June 
§, 1869, until its suspension in November, 1878, and a 
member of the finance committee from November 19, 
1877. The duties of the finance committee were to at- 
tend to all applications for loans, and to look after the 
investing of the company’s funds. The general charge 
and government of the bank devolved upon the exe- 
cutive committee, of which the defendant was not a 
member. There wasno evidence that the defendant 
had actual knowledge of the condition of the bank. 
On the contrary, the proof was that at a regular meet- 
ing of the directors, on the 3lst of May, 1877, the presi- 
dent read his statements, showing a surplus of $6,000, 
and a motion was adopted declaring a dividend of six 
percent. The next regular meeting was on the 19th 
of November, 1877. It appears by the minutes that a 
statement of the assets and liabilities was read in de- 
tail, and a dividend of six per cent per annum was de- 
clared for the six months ending October 31, 1877. On 
May 30, 1878, another meeting of directors was held, at 
which the minutes of the last meeting were read and 
approved, anda dividend at the rate of six per cent 
for the six months ending April, 1878, was declared. 
All these dividends were credited, and were paid to 
such of the depositors as presented their books. The 
defendant was present at each of these meetings of the 
directors. 

On these facts the defendant was not entitled to the 
nonsuit he asked for; but he was entitled to a differ- 
ent instruction tothe jury. Thecase cannot be dis- 
tinguished from Haycraft v. Creasy and Taylor v. 
Ashton, and it should have been left to the jury to say 
whether, upon the evidence, the defendant made the 
representations with a fraudulent purpose to deceive, 
or whether he made them in good faith and in the hon- 
est belief that they were true. 

There will be a certificate accordingly. 

[See 23 Eng. Rep. 395; 9 Daly, 308; 31 Hun, 192.] 
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NEW JERSEY SUPREME COURT ABSTRACT.* 

NATIONAL BANK—USURY — FEDERAL AND STATE 
STATUTE.— Where a promissory note is discounted by 
a National bank in New York, the New York statute 
forfeiting the entire debt is not applicable to the 
transaction. The Federal act supersedes the State 
law, inposing penalties for usury, in so far as they per- 
tain to National banks. This is res adjudicata in the 
Supreme Court of the United States. In Farmers’ 
National Bank v. Dearing, 91 U. 8S. 29, Mr. Justice 
Swayne delivered the opinion of the court, overruling 
First National Bank v. Lamb, 50 N. Y. 95, and deny- 
ing the efficacy of the State law to work the forfeiture 
of the debt. /mporters, etc., National Bank v. Littell. 
Opinion by Van Syckel, J. 


COVENANT—AGAINST INCUMBRANCES—DAMAGES.-— 
(1) A street was opened and land was assessed for ben- 
efits. Held, that the exis‘ence of the liability to be 
assessed was a breach of the covenant against incum- 
brances contained in a deed for said land executed be- 
tween the time of opening the street and making the 
assessment. This question has received the considera- 
tion of the Supreme Court of Massachusetts in the case 
of Blackie v. Hudson, 117 Mass. 181. In that case it 
was held that a covenant against incumbrances was 
broken by the existence of a liability to an assessment 
for widening the street, although the assessment there. 
for was made subsequently to the execution of the 
deed. Inthe subsequent case of Carr v. Dooley, 119 
Mass. 294, the same principle was adopted in regard to 
aliability for an assessment for building a sewer. 
There is nothing in the statutes under which the im- 
provements meutioned in those cases were made which 
distinguishes them from the one now under considera- 
tion. It may be observed of the cases in Massachu- 
setts that they fix the point of time when the liability 
arises at the date of the order to make the improve- 
ment. Here it is necessary only to hold that the lia- 
bility exists from the time of the execution of the 
work which constitutes the improvement. It is not 
intended to criticise or adopt the Massachusetts rule, 
which has the merit of certainty as to the time when 
the lien becomes fixed, but it is apparent that the cor- 
rectness of the doctrine that the incumbrance pre- 
cedes the assessment strikes the judgment more forci- 
bly after the work has been done and the benefit has 
actually accrued for which the assessment has been 
made. To this extent only is it essential to goto hold 
that this plaintiff is not only entitled to recover, but 
to recover substantial damages. This result is in ac- 
cordance with the views of the chancellor in the case 
of White v. Stretch, 7 C. E.Green, 76, a similar case to 
this. (2) The measure of damages in action for a 
breach of the covenant against incumbrances differs 
in three classes of cases. First, where the incum- 
brance isa debt which has been paid by the cove- 
nantee; second,where it might have been, but has not 
been so paid ; and third, where the incumbrance is such 
that it cannot be discharged, asa servitude or unma- 
tured mortgage. In the first class of cases the cove. 
nantee recovers what he has paid; in the second class 
he recovers nominal damages only, and in the third 
class he recovers an amount estimated as a compensa- 
tion for the depreciated value of the iand resulting 
from the existence of the incumbrance. Sedg. Dam. 
179. The present case is withia the first class. Fagan 
v. Cadmus. Opinion by Reed, J. [(2) See 26 Am. 
Rep. 135.] 

CONSTITUTIONAL LAW—PUBLIC PURPOSES—PRIVATE 
PROPERTY.—The supplying of a city or town with 
water is a public purpose. The opinion of the Court 





*Appearing in 46 N. J. L. Reports. 





of Errors and Appeals, delivered in the case of Tide 
Water Co. v. Coster, reported in 3 C. E. Green, 518, 
seems to me to dispose of this question. The opinion 
of Chancellor Walworth, in 3 Paige, 73 (Beekman v. 
Saratoga, etc., R. Co.), which is quoted by the chief 
justice in the Tide Water case, is to the effect that if 
the public interest can be promoted by the taking of 
private property, it rests with the Legislature to deter- 
mine whether the benefit to the public will be of suffi- 
cient importance to render it expedient to authorize 
an interference with the private rights of individuals 
for that purpose, and the exercise of the right of emi- 
nent domain. ‘‘ Upon this principle of public benefit,’’ 
says Chancellor Walworth, “not only the agents of 
the government, but also individuals and corporate 
bodies have been authorized to take private property 
for the purpose of making public highways, turnpike 
roads and canals, establishing ferries, draining swamps 
and marshes, and of bringing water to cities and vil- 
lages.”” In remarking upon the above language of 
Chancellor Walworth, the chief justice in the Tide 
Water case says it embodies the correct principle, and 
that “that the legislative power is not competent to 
take the property of A. and transfer it to B., simply for 
the benefit or convenience of B., because such an act 
has no public aspect.” ‘‘But if the sequestration of 
the property of A. will to a material extent be service- 


_able to the public at Jarge, whether such sequestration 


shall take place must be committedasa pure matter 
of discretion to the Legislature, provided such discre- 
tion be exercised in good faith.’’ Olmstead v. Proprie- 
tors of the Morris Aqueduct. Opinion by Parker, J. 


JURISDICTION—LOCAL COURT—CONSENT WILL CON- 
FER.—The District Court of one city may entertain a 
suit against a resident of another city in which a Dis- 
trict Court exists, provided the defendant does not in 
time object thereto; and if he goes to trial without 
raising the objection the juristiction of the court will 
be complete. Sometimes the law under which a tribu- 
nal is organized confers jurisdiction on such terms 
that the status of parties is evidently designed to con- 
stitute one of the legal bases of authority. Thus, in 
the grant of judicial power to the government of the 
United States, the citizenship of parties is made a con- 
dition of jurisdiction. U. 8S. Const., art. 3,§2. In 
actions brought in the Federal courts under this grant 
the essential fact of citizenship must be averred upon 
the record, or the courts cannot lawfully proceed. 
M. C. & L. M. Railway Co. v. Swan, 111 U.S. 379. So 
in the creation of certain strictly loca] courts within 
the State of New York the jurisdiction was expressly 
limited to cases in which the cause of action arose 
within a designated territory, or the subject of the ac- 
tion is situated, or the defendant resided or was served 
with process within that territory. Thereupon it was 
held that some one of these elements of locality must 
exist to confer upon the court jurisdiction of the cause, 
and that to extend the jurisdiction to causes not thus 
localized would strip the courts of the local character 
with which the Legislature had clothed them. Wheelock 
v. Lee, 74 N. Y. 495; Davidsburgh v. Insurance Co., 90 
id. 526. In such instances as these the slatus of the 
litigants is ranked with the subject-matters in contro- 
versy as donating a class of causes to which the juris- 
diction is confined, because of the precise terms in 
which the limited jurisdiction is granted. But in our 
act constituting District Courts, jurisdiction over 
causes does not seem to be made dependent upon the 
status of litigants. No restrictive terms so confining 
itappear. Every suit of a civil nature at law, involv- 
ing not more than a designated sum, and except cer- 
tain specified causes of action, is made cognizable in 
these courts. The boundaries of jurisdiction are thus 
determined by the nature of the controversy, and not 
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by the place of its origin or the status of the parties. 
The added clause, giving each court exclusive juris- 
diction over such suits when the parties defendant re- 
side within the city where the court is held is not nec- 
essarily nor most reasonably to be regarded as detract- 
ing from the previous grant, but possesses merely a 
force quite consistent withit. The office of this clause 
is to secure to the residents of these cities the privilege 
of having suits against them within the act brought 
ouly in that tribunal which is convenient for them. It 
indicates simply the persons who may not be com- 
pelled to submit to other jurisdictions. The exemp- 
tion granted thus appears to be a mere personal privi- 
lege, and therefore those who have it may waive it at 
pleasure. If adefendant so favored be sued before 
some other tribunal, and designs to avail himself of 
his privilege, he must either plead to the jurisdiction 
(3 BL. Com. 298) or move in time to be discharged. 
Pleading generally or going to trial without objection 
renders the authority of the court complete. Toland 
v. Sprague, 12 Pet. 300; McCormick v. P. R. Co., 49 
N. Y. 303. Funck v. Smith. Opinion by Dixon, J. 


eae 
COURT OF CHANCERY AB- 
STRACT.* 


NEW JERSEY 


STATUTE—IMPLIED REPEAL.—Where there are two 
statutes on the same subject, passed at different dates, 
and it is plain from the frame work and substance of 
the last that it was intended to cover the whole sub- 
ject, and to be a complete and perfect system in itself, 
the last act must be held to be a legislative declaration 
that whatever is embraced in it sball prevail, and 
whatever is excluded is discarded and repealed. 
United States v. Tynen, 11 Wall. 88. Mr. Justice Van 
Syckel, in Roche v. Jersey City, 11 Vr. 257, 259, said: 
‘This rule does not rest strictly upon the ground of 
repeal by implication, but upon the principle that 
when the Legislature makes a revision of a particular 
statute, and frames a new statute upon the subject- 
matter, and from the frame-work of the act it is ap- 
parent that the Legislature designed a complete 
scheme for the matter, it is a legislative declaration 
that whatever is embraced in the new law shall'pre- 
vail, and whatever is excluded is discarded. Itis de- 
cisive evidence of an intention to prescribe the pro- 
visions mentioned in the later act as the only ones on 
that subject which shall be obligatory.’’ Bracken v. 
Smith. Opinion by Van Fleet, V. C. [See 30 Alb. L. 
J. 238.) 

MARRIAGE—-DIVORCE-—PRESUMPTION OF ADULTERY 
— REBUTTAL — MAY SHOW DECOYING — DUTY OF 
HUSBAND.—(1) A visit by a married woman to a 
brothel will, unless satisfactorily explained, justify 
the presumption that she went there for a criminal 
purpose. Lord Stowell said, in Williams v. Williams, 4 
Eng. Ee. 416 (1 Hagg. Con. 299), that it was almost im- 
possible to believe that a woman would go to a brothel 
for any but a criminal purpose; and therefore in his 
opinion it had been properly held that such conduct 
on the part ofa wife furnished sufficient evidence of 
adultery to justify a decree that she was guilty. And 
Dr. Lushington, in Astley v. Astley, 3 Eng. Ee. 303 (1 
Hagg. Ec. 714), held that such conduct on the part of 
a wife must constrain a court to conclude that she 
had committed adultery. (2) Such conduct will 
not however afford evidence of guilt if it 
is shown that the wife was decoyed there 
by the procurement of her husband, and for 
the purpose of making a case against her. (3) A 
husband who seduces his wife before marriage, and 





* To appear in 39 N. J. Eq. Reports. 





after marriage sees her in a situation of temptation, 
and does nothing to rescue her, and she yields, will be 
understood as having consented to her adultery. 
Chancellor Zabriskie declared in Hedden v. Hedden, 6 
C. E. Green, 61, that if a husband sees what a reasona- 
ble man could not see without alarm, or if he knows 
that his wife has been guilty of ante-nuptial inconti- 
uence, or if he has himself seduced her before marriage 
whereby he is put upon his guard respecting her weak- 
ness, he is called upon to exercise peculiar vigilance 
and care over her, and if he sees what a reasonable 
man could not permit, and makes no effort to avert 
the danger, he must be supposed to see and mean the 
result. Cane v. Cane. Opinion by Van Fleet, V. C. 


WILL—WIDOW RECEIVING RENTS—ACCOUNT—TAXES 
AND INSURANCE.—A decedent left no property, except 
a lot with an unfinished house thereon, which his 
widow occupied for about three months after his 
death, and then leased and received the rent. Ina 
suit by the children for partition thereof, held, that 
she was entitled toreimbursement of moneys paid by 
her for taxes thereon, and also for repairs of damage 
to the house by a tempest, but not for the premiums 
on insurance policies taken in her own name, and that 
she must account for the rents. Houston v. Houston. 
Opinion by Chancellor. 


WILL—DOWER—PROVISION IN LIEU—FAILURE TO 
DISsSENT.—After directing that his debts be paid, and 
making a specific devise, a testator gave the ‘ balance 
and residue”’ of his estate to his wife, declaring that 
that gift to her was in lieu of her dower. In the set- 
tlement of the estate and the payment of the testa- 
tor’s debts, all his personal estate was exhausted, and 
all his lands, other than those specifically devised, sold 
by order of the Orphans’ Court. Held, that his widow 
was not deprived of her right of dower in those other 
lands by her failure to file her dissent to the devise to 
her within the time limited by the statute. Thomp- 
son v. Egbert, 2 Harr. 459; Chiswell v. Morris, 1 
McCart. 101. Osmun v. Porter. Opinion by Chancel- 


lor. 
—_ + —. 


MICHIGAN SUPREMZ COURT ABSTRACT. 

CONTRACT—NOVATION — CONSIDERATION — STATUTE 
OF FRAUDS.—W. was indebted to plaintiffs, and de- 
fendants were indebted to W. By W.’s request de- 
fendants promised to pay the amount which they 
owed W. to plaintiffs instead of to him, and plaintiffs 
relinquished their claim in consideration of such prom- 
ise, and defendant charged the amount to it on its own 
books. Held, that the transaction rested upon a suf- 
ficient consideration, and that plaintiffs were entitled 
to recover the amount from defendants. 2 Whart. 
Cont., § 853. The statute of frauds has no application 
to a case like the present. Bird v. Gammon, 3 Bing. 
(N. C.) 883; Dearborn vy. Parks, 5 Greenl. 81; Rowe v. 
Whittier, 21 Me. 545; Pike v. Brown, 7 Cush. 133; Bar- 
ker v. Bucklin, 2 Den. 45; Farley v. Cleveland, 4 Cow. 
432; Rice v. Carter, 11 Ired. 298; Files v. McLeod, 14 
Ala. 611; Robbins v. Ayres, 10 Mo. 538, Bowen v. 
Kurtz, 37 Iowa, 289. The rule has been stated to be 
that where a party who was not before liable under- 
takes to pay a debt ofa third person, and as apart of 
the agreement, the original debtor is discharged from 
his indebtedness, the agreement is not within the stat- 
ute. Packer vy. Benton, 35 Conn. 343; Fairlie v. Den- 
ton, 8 Barn. & C. 395; Wilson v. Coupland, 5 Barn. & 
Ald. 228. The defendant’s counsel claims that no re- 
covery can be had under the common counts. The 
testimony tended to show, and we think established 
the fact, that defendant was indebted to Weller in the 
amount of his indebtedness to plaintiffs, which was re- 
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tained by them and constituted a fund in defendant’s 
hands with which to pay plaintiffs, and in such case 
the defendant wonld be liable underthe count for 
money had and received. Moreover the amount to be 
paid by defendant under the agreement was a sum 
certain, and it is elementary law that when a sum cer- 
tain isdue on a simple contract, indebitatus usswmpsit 
will lie to recover it. Packer v. Benton, 35 Conn. 343. 
Mulesone v. American Lumber Co. Opinion by Cham- 
plin, J. 

(Decided Jan. 14, 1885.] 


EXECUTOR AND ADMINISTRATOR—FOREIGN—DOMI- 
CILE—PERSONALTY GOVERNED BY LAW OF.--S., a bach- 
elor, who had previously been a citizen of Michigan, 
went to St. Louis, Mo., where he engaged in business, 
and on March 27, 1876, died intestate at the hotel where 
he boarded. He left heirs in New York, Minnesota 
and Michigan. He owned lands and claims, secured 
by mortgage, in Michigan, amounting to $50,000; one 
mortgage, executed by A. and wife, for $1,125 and in- 
terest, being payable at St. Louis, Mo., or at any other 
place that S. might elect, in five years from date. L., 
as public administrator, claimed the right to adminis- 
ter on the estate in St. Louis, and notified by tele- 
graph the heirs in Michigan of the death of 8., and 
sent his body to them, as requested. R., a brother-in- 
law of 8., on May 29, 1876, took out letters of adminis- 
tration in Michigan, and called on L. for the property, 
which L. refused to deliver, insisting on his right to 
act as public administrator. In June, 1876, L. made 
public sale of the securities belonging to the estate for 
a mere nominal price, and F, became the purchaser of 
the A. mortgage, with knowledge of the appointment 
of R., and subsequently assigned the mortgage to 
B., who executed a discharge thereof on payment of 
$600. M. afterward bought the land. R. died in Sep- 
tember, 1878, complainant was appointed as his succes- 
sor, and a suit was instituted to foreclose the mort- 
gage. Held (1), that although S. was at the time of his 
death domiciled in St. Louis, L. was not authorized by 
the Missouri statute to take charge of his estate as 
public administrator; and (2) that as public adminis- 
trator he had no authority, after the appointment of 
R. as administrator, to sell and assign the mortgage_in 
suit, and that the mortgage should be foreclosed. The 
general principle relied upon by defendants, that 
personal property, in contemplation of law, accom- 
panies the person of the owner, and that its disposition 
on his death isto be determined by the laws of his 
domicile. But while. the rule of distribution is thus 
determined, the steps to reach it may be otherwise 
prescribed; and when the property is in one jurisdic- 
tion and the domicile in another, the necessity for dis- 
tinct proceedings in administration may be impera- 
tive. The proceedings, when taken in this class of 
cases, are governed and regulated by certain rules of 
interstate comity, which are thus stated by the Court 
of Appeals of New York: ‘It is an established doc- 
trine, not only of international law, but of muni- 
cipal law of this country, that personal property has 
no locality. It issubject to the law which governs the 
person of the owner, as wellin respect to the disposi- 
tion of it by act inter vivos as to its transmission by 
last will and testament, and by succession on the 
owner dying intestate. The principle no doubt has its 
foundation in international comity, but it is equally 
obligatory as a rule of decision in the courts as a legal 
rule of purely domestic origin. It does not belong to 
the judges to recognize or deny the rights which indi- 
viduals may claim under it at their pleasure or caprice ; 
but it having obtained the force of law by user and 
acquiescence, it belongs to the political government of 
the State to change it whenever a change becomes de- 
sirable. But the right which an individual may claim 





to personal property in one country under a title from 
the person domiciled in another can only be asserted 
by the instrumentalities which the institutions of the 
country where the claim is made have provided. The 
foreign law furnishes the rule of decision as to the 
validity of the titleto the thing claimed; but in re- 
spect to the legal assertion of that title it has no extra- 
territorial force. Asa result of this doctrine it is now 
generally held everywhere, and is well settled in this 
State, that an executor or administrator appointed in 
another State has not, as such, any authority beyond 
the sovereignty by virtue of whose laws he was ap- 
pointed. Denio,J.,in Parsons v. Lyman, 20 N. Y., 
103, 112; citing Morrell v. Dickey, 1 Johns. Ch. 152; 
Vroom v. Van Horne, 10 Paige, 549. The same gen- 
eral doctrine is also concisely stated in acase in the 
Federal Supreme Court: ‘‘A grant of administration is 
strictly confined in its authority and operation to the 
limits of the territory of the government which grants 
it, and does not de jure extend to other countries. It 
cannot confer, as a matter of right, any authority to 
collect assets of the deceased in any other State, and 
whatever operation is allowed to it beyond the origi- 
nal territory of the grant is a mere matter of comity, 
which every nation 1s at liberty to yield or withhold, 
according to its own policy and pleasure, with refer- 
ence to its own institutions and the interests of its 
citizens.’’ Story, J., in Vaughan v. Northup, 15 Pet. 
2,5. L. then, if legally administrator in Missouri, had 
no official authority in this State except such as by 
comity would be recognized; and the rules of comity 
might be determined either by usage, of which the 
judicial decisions would be evidence, or by statute. 
Some of these rules are general, and are well settled. 
There are cases, for example, where it has been held 
that a foreign administrator has a right to collect and 
take possession of administration (Doolittle v. Lewis, 
7 Johns. Ch. 45; Brown v. Brown, 1 Barb. Ch. 189; 
Vroom vy. Van Horne, 10 Paige, 549; S. C., 42 Am. Dec. 
94; Riley v. Riley, 3 Day, 74; S.C., 3 Am. Dec. 260; 
Smith v. Gould, 34 Me. 443; Rand v. Hubbard, 4 Mete. 
252; Marcy v. Marcy, 32 Conn. 308), and where there 
are no domestic creditors or other claimants, there will 
be no occasion to question such cases. There may 
also be cases of payments to a foreign administrator 
which may be recognized, there being no conflicting 
administration. Williams v. Storrs, 6 Johns. Ch. 353; 
Trecothick v. Austin, 4 Mason, 16, 33; Wilkins v. El- 
lett, 9 Wall. 740; Vroom v. Van Horne, supra; Citi- 
zens’ Bank v. Sharp, 53 Md. 521. And where an ad- 
ministrator in the forum of his appointment has as- 
signed demands bona notabilia there, it may be correct 
to hold that his assignee may sue thereon here in his 
own name; as was held in Harper v. Butler, 2 Pet. 239, 
and Petersen v. Chemical Bank, 32 N. Y. 21, and cases 
cited; as to which see Knapp v. Lee, 42 Mich. 41; 8.C., 
3N. W. Rep. 244. But this case involves the validity 
of the assignment of adebt secured by real-estate 
mortgage on lands in this State. It was decided in 
Cutter v. Davenport, 1 Pick. 81, that the foreign ad- 
ministrator had no authority to make such an assign- 
ment; and this is followed in the recent case of Dial 
v. Gary, 148. C. 573; S. C., 37 Am. Rep. 737. Whether 
these decisions would be followed in this State if there 
were no statute bearing upon the question, we do not 
care to inquire, because we think if the power to as- 
sign would exist independent of statute, it does not 
exist under the statutes now in force. The statutes 
provide for recognizing the authority of a foreign ad- 
ministrator when it becomes necessary to make sale 
of lands in this State, and prescribes the steps to be 
taken for that purpose. How. St., §$ 6057-6061. If ad- 
ministration is needed in this State for other purposes, 
new letters must be taken out; and an administration 
ancillary to one in another State would proceed like any 
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other up to the time of accounting. And for the pur- 
pose of selling lands it seems very clear that a public 
administrator could not be recognized in this State at 
all; for the statute contemplates the case of an admin- 
istrator ‘*appointed ’’ in some other State or country, 
who shall produce and file in proper court ‘‘an authen- 
ticated copy of his appointment.’ § 6057. A public 
administrator having no appointment for the special 
case would not be within the terms of this statute. No 
case has been called to our attentionin which it has 


been held that after letters issued in one State or 


country a foreign administrator can be recognized 
there even for the purposes of a voluntary payment; 
and the cases like Vaughn v. Barret, 5 Vt. 333; Young 
v. O'Neal, 3Sneed, 55; and Ferguson vy. Morris, 67 Ala. 
389, which deny the validity of such a payment gener- 
ally, if questionable when no domestic appointment 
exists, are perfectly sound and reasonable if there is 
at the time a valid administration in the State. See 
Noonan v. Bradley, 9 Wall. 394, 405. It is the duty of 
the citizens of the State to recognize and defer to the 
judicial determination of its own tribunals, as much 
when they concern matters of administration as in 
other cases (Henderson v. Clarke, 4 Litt. 277), and this 
is especially true in a case like the present, where 
nothing existed to bring in question the judicial deter- 
mination of the Michigan court, except the bare asser- 
tion of his own authority by the foreign official. By 
the law of this State the title to this demand, for all 
purposes of administration, was in the Michigan ad- 
ministrator, who might put it in suit when due, or as- 
sign it of record or discharge it of record. He was 
therefore the only person who could be safely dealt 
with in respect to it. Reynolds v. McMullen. Opinion 
by Cooley, C. J. [26 Eng. Rep. 12; 37 Am. Rep. 737; 
36 id. 700.—Ep.] 

[Decided Jan. 14, 1885.] 


NEGLIGENCE—RAILROAD—PERSONAL INJURY—CON- 
TRIBUTORY NEGLIGENCE—STREET CROSSING.—Where 
in an action agaiust a railroad company for a personal 
injury the evidence shows that the plaintiff exercised 
no care to avoid the danger, and there is no dispute in 
the testimony on this point, the court may instruct 
the jury to find for the defendant; but when the evi- 
dence shows, or tends to show, that the plaintiff was 
negligent in his efforts in the right direction to avoid 
the danger, but they did not goto the extent for any 
reason of securing his escape, it is for the jury to say, 
under all the circumstances, whether he was negligent 
in not exercising more care, or in making greater ef- 
forts to prevent the injury complained of; and espec- 
ially in the case where, if the defendant had per- 
formed his duty, the plaintiff would have been likely 
to have avoided the danger altogether. Palmer v. 
Detroit, L. & N. R. Co. Opinion by Sherwood, J. 
[Decided Jan. 21, 1885.] 


AS8IGNMENT—CHATTEL MORTGAGE—BONA FIDE PUR- 
CHASER.—Wherea partnership firm, in contemplation 
of their insolvency, execute a chattel mortgage of their 
stock in favor of a near relative, and afew days after 
ward make acommon-law assigument of the same, 
upon a bill filed by her against the assignee for relief, 
and for payment of her claim, if it appears that she 
knew of the insolvency of the firm when she took her 
security, and that this knowledge induced her to ask 
it, she is not entitled to preference as a bona fide se- 
cured creditor. Cron v. Cron. Opinion by Sher- 
wood, J. 

(Decided Jan. 21, 1885.] 


CHATTEL MORTGAGE—SALE—SATISFACTION—PLEAD- 
1nG.—(1) A woman who held a bill of sale of personal 
property in security for a debt proceeded to sell the 
property. Part of it was covered by a chattel mort- 





gage, and at her request this mortgage was purchased 
by a third person and held for her. She sold property 
enough to pay both debts, aud of that which was sold 
enough was included in the chattel mortgage to pay 
that off. Afterward her son, who was cognizant of all 
the facts, tovuk an assignment of the chattel mortgage. 
Held, that the chattel mortgage must be deemed sat- 
isfied. (2) If there were any factsto excuse the 
failure to apply the moneys received on the sale in sat 
isfaction of the mortgage, they should have been af- 
firmatively established, as the sale primu facie paid it, 
under the circumstances stated. Long v. Moore. 
Opinion by Cooley, C. J. 
(Decided Jan. 21, 1885.1 

MALICIOUS PROSECUTION — PARTICIPATION OF DE 
FENDANT—FALSE ARREST—PROBABLE CAUSE.—Defend- 
ant had a horse stolen from his pasture. A man of 
bad reputation, who had served a term in prison, and 
was then under criminal accusation, told a story con- 
necting plaiutiff and his son with the larceny. De. 
fendant, for some time, took no notice of this story, 
but after three weeks or so went to a justice and ob- 
tained a warrant for plaintiff and his son, 
on which they were arrested in the night-time, hand- 
cuffed, and taken to the jail. Defendant, with others, 
was with the officer when the arrest was made and the 
parties takenaway. The warrant was obtained with- 
out evidence, and the case was continued before the 
justice for three weeks, and was then voluntarily 
abandoned. Plaintiff then brought an action for ma- 
licious prosecution. Held (1), that the defendant, 
when he applied to the justice for a warrant, was 
bound to state to the justice any facts tending to de- 
tract from the credibility of the charge against the 
plaintiff, and if his information came from such a 
source that he gave it little or no credence himself, he 
should have stated the fact. (2) The defendant in thus 
procuring a warrant without evidence, and accom- 
panying the officer who made the arrest in the night- 
time, is responsible for the conduct of the officer, and 
those who accompanied him, in what they did with 
his appareut acquiescence. (3) A story of crime which 
in itself or from its source is so incredible or so un- 
trustworthy that a party does not venture to use it as 
evidence for others to act upon, will not justify him in 
acting upon it himself to the serious prejudice of 
others. Chapmanv. Dunn. Opinion by Cooley, C. J. 
(Decided Jan. 21, 1885.] 


——___—— 


OHIO SUPREME COURT ABSTRAUT.* 
JANUARY TERM, 1884. 

CHATTEL MORTGAGE—REFILING—WITHIN THIRTY 
pAYs.—In order to preserve the lien of a chattel mort- 
gage beyond the first year, the filing of the verified 
statement and copy required by section 4155 of the 
Revised Statutes, must be done during the thirty days 
immediately preceding the expiration of the year. 
The refiling of the mortgage with such statement be- 
fore the commencement of the thirty days is not suffi- 
cient. The claim of plaintiffin error is that the verifi- 
cation and refiling of this mortgage on September 16, 
1879, was equivalent to an original filing, and thereby 
the lien of his mortgage became valid as against sub- 
sequent purchasers in good faith, for one full year after 
the date of refiling; and insupport of this claim relies 
on Swift v. Hart, 12 Barb. 530. This ease holds under 
a statute similar to ours that a verification and refiling 
after the expiration of a year from the original filing 
revives the lien as against subsequent purchasers. This 
doctrine was questioned in the subsequent case of 





*To appear in 42 Ohio State Reports. 
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Newell v. Warner, 44 Barb. 258. It is however ex- 
pressly decided in National Bank v. Sprague, 20 N. J. 
Eq. 18, that in order to preserve the lien of a chattel 
mortgage beyond the first year, the refiling a copy re- 
quired by law must be done during the thirty days 
immediately preceding the expiration of the year. A 
refiling before the commencement of the thirty days is 
unavailing. Biteler v. Baldwin. Opinion by Mcll- 
vaine, J. [See 21 Eng. Rep. 164.] 


MECHANICS’ LIEN—HOW CONSTRUED—SERVICE OF 
NOTICE—DIRECTOR IS “OFFICER OR AGENT. ’—Under 
the provisions of ‘‘An act to secure pay to persons per- 
forming laber or furnishing materials in constructing 
railroads,*’ passed March 31, 1874 (71 O. L. 51) which 
provides that ‘‘Any person performing said labor or 
furnishing said materials, who has not been paid 
therefor, shall serve a notice in writing upon the sec- 
retary or other officer or agent of said railroad com- 
pany, stating in said notice the kind and amount of 
materials furnished,”’ etc., the service of such notice 
upon a director of the railway company to be affected 
by it is sufficient. It seemsclear to us, upon both rea- 
son and authority, that the design of the statute was to 
facilitate the methods by which the laborers and ma- 
terial-men chiefly affected by it are to secure their 
claims by charging the companies with them, and is 
entitled to such reasonable and liberal construction as 
will best carry out its purpose. Railway Co. v. Cronin, 
38 Ohio St. 127; Barnes v. Thompson, 2 Swan (Tenn.), 
315; Buck v. Brian, 2 How. (Miss.) 880; Phillips Mech. 
Liens, §16. There certainly was a literal compliance 
with its requirements. When we reflect that ‘the 
corporate powers, business and property of the[railway] 
corporations * * * must be exercised, conducted and 
controlled by the board of directors ’’(§ 3248, Rev. St.), 
we cannot question that a director of such company is 
an ‘‘officer’’ of it. Weare at liberty to suppose also 
that a director of arailway corporation is one who is 
sufficiently interested in its affairs to see to it that any 
fact which comes to his notice affecting his company 
will with promptness be brought to the knowledge of 
the latter. To hold that class of persons who are 
chiefly affected ‘by this provision to a strict rather 
than liberal construction of it, would tend rather to 
defeat than to effectuate it. Dailway Co. v. McCoy. 
Opinion by Owen, J. 


CovENANT—ASSIGNEE OF LEASE--LIABILITY FOR RENT 
—RUNS WITH LAND.—(1) The lessee of a perpetual 
leasehold estate is liable, upon an express covenant to 
pay rent to the lessor, his heirs and assigns,during the 
term, in an action by the assignee of the reversion for 
accruing rents, whether such rents accrue before or 
after an assignment by the lessee of all his interest in 
the leasehold estate. (2) Such covenant for rent runs 
with the land, and an assignee of the reversion may, 
under our Code, sue thereon in his own name. (3) The 
receipt of rents from the assignees of the leasehold es- 
tate does not absolve such lessee from liability on his 
express covenant. See Crawford v. Chapman, 17 Ohio, 
449; Masury v. Southworth, 9 Ohio St. 340. A perpet- 
ual leasehold estate is not a fee-simple, although by 
our statutes it has many incidents of a fee-simple es- 
tate. Taylor v. De Bus, 31 OhioSt. 468. The fee sim- 
ple remains in the lessor, his heirs and assigns, the 
principal value of which is the right to the rents re- 
served by the lease. And the right to sue forand re- 
cover rents follows the fee-simple estate, and the action 
therefor must be in the name of the owner of the fee 
at the time the rent accrues. As to the fact that the 
plaintiff below, as well as her predecessors in interest, 
had received rent from the owners of the leasehold af- 
ter the defendant had assigned and transferred all his 
interest therein, it will be sufficient to refer to Sutliff 








v. Atwood, 15 Ohio St. 186, where it is said: ‘*The lia- 
bility of the lessee arising from his express contract is 
so permanently fixed during the whole term that no 
act of hisown can absolve him from the lessor’s de- 
mands in respect toit.’”’” That was an action by the 
lessor against the lessee; but the principle applies in 
any case upon the lessee’s covenant where the plaint- 
iff is entitled to the rent secured by the covenant. It 
was also decided in that case that an assignment by the 
lessee, with the lessor’s concurrence and his subse- 
quent receipt of rent from the assignee, will be ineffect- 
ual to discharge the lessee from his liability. ‘“ The 
lessor, when there isan express agreement of the 
lessee, may sue at his election, either the lesset or the 
assignee, or may pursue his remedy against both at 
the same time, though of course with but one satisfac- 
tion.”” The foundation of the action by the assignee 
of the reversion against the assignee of the Jeasehold is 
the privity of estate between them. Tne principle is 
that the latter shall not enjoy the former’s property 
without the payment of rent. The action against the 
lessee is upon this express covenant to pay rent during 
the term which, as we have above said, runs with the 
land ana vests in the assignee of the reversion the right 
to receive the rents accruing during his ownership of 
the fee. Smith v. Harrison. Opinion by Mellvaine, 
J. (26 Am. Rep. 311.] 


EMINENT DOMAIN—PUBLIC USE—QUESTION OF LAW 
—Rev. Star., § 4511.—The facts being ascertained, the 
question whether or not a ditch will conduce to the 
public health convenience or welfare within the mean- 
ing of the Revised Statutes, section 4511, so that it will 
be of public use, is a question of law; and the mere 
fact that larger and better crops may be raised on two 
farms sought to be drained does not authorize the es- - 
tablishment of the ditch. Article 1, section 19, of the 
Constitution provides that ‘private property shall 
ever be held inviolate, but subservient to the public 
welfare;’’ thus placing beyond question that private 
property cannot be taken for a mere private use. 
McArthur v. Kelly, 5 Ohio, 139; Shaver v. Starrett, 4 
Ohio St. 498; Reeves v. Treasurer Wood Co., 8 id. 345. 
Two petitioners sufficient, and one petitioner is all the 
law requires; and the land through which the ditch is 
to pass need not be owned by more than two persons, 
and if owned by one person only the ditch may be 
made. Reeves v. Treasurer Wood Co., 8 Ohio St. 333; 
Kent v. Perkins, 36 id. 639. Whether or not the use 
for which property is proposed to be taken is a public 
use isa question of law, to be settled by the judicial 
power. Coster v. Tide-Water Co.,18 N. J. Eq. 55; 
Tyler v. Beacher, 44 Vt. 648; Parham v. Justices, 9Ga. 
341; Anderson v. Turbeville, 6 Coldw. 150; Channel 
Co. v. Railroad, 51 Cal. 269. The use must be for the 
public at large. Memphis Freight Co. v. Mayor, 4 
Coldw. 419. The use that will justify the taking of 
private property by the power of eminent domain is 
the use by or for the government, the general public 
or some portion of it; and not the use by or for par- 
ticular individuals, or for the benefit of certain estates. 
The use may be limited to the inhabitants of a small 
locality, but the benefit must be in common,and not to 
a very few persons or estates. Costar v.Tide-Water Co, 
supra; Talbot v. Hudson, 16 Gray, 417, 424; Gilmer v. 
Lime Point, 18 Cal. 229. The prosperity of each indi- 
vidual conduces in a certain sense to the public wel- 
fare, but this fact is not a sufficient reason for taking 
other private property to increase the prosperity of in- 
dividual men. The draining of marshes and ponds 
may be for the promotion of the public health, and so 
become a public object; but the drainage of farms to 
render them more productive, is not such an object. 
Anderson v. Kerns Draining Co., 14 Ind. 199. Me- 
Quillen v, Hatton. Opinion by Follett, J. 
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JUDGMENT—PARTY DYING AFTER TRIAL—ENTRY 
NUNC PRO TUNC.—Where a party to an action dies 
after trial and submission to the court, but before a 
decision is announced, the court has jurisdiction, and 
in furtherance of justice,may enter judgment nunc 
pro tune as of the day of submission. It is 
well established that to prevent injustice and 
to promote justice judgments may be _ en- 
tered nunc pro tunc. This power has been ex- 
ercised by courts from the earliest times. Mayor of 
Norwich v. Berry, 4 Burr. 2277; Tooker v. Duke of 
Beaufort, 1 id. 146; Freem. Judg., § 56, and cases cited. 
In Dial vy. Holter, 6 Ohio St. 228, this court said: 
‘* Where a defendant in an action for libel and slander 
after the finding of a verdict against him in theCourt of 
Common Pleas, files, duing the same term, and in com- 
pliance with the rules of the court, motions for a new 
trialand in arrest of judgment, and afterward dies, 
and the motions are continued to another term 
for hearing, the court may, if such motions be over- 
ruled, enter a judgment mune pro tunc upon the ver- 
dict, as of the term in which it was found.” In Perry 
v. Wilson, 7 Mass. 39 3-395, the court say: ‘‘ Where an 
action is delayed for the convenience of the court they 
will take care that no party suffers by such delay.” 
Therefore where, after a continuance by order of the 
court for advisement, the defendant in the action died, 
judgment was entered as of a former term. This po- 
sition is supported by numerous decisions. Bank U. 8. 
v. Weisiger, 2 Pet. 481; Clay v. Smith, 3id. 411; Gris- 
wold v. Hill, 1 Paine, 484; Gray v. Brignardello, 1 
Wall. 636; Campbell v. Mesier, 4 Johns. Ch. 342; 
Freem. Judg., §57. In Turner v. London & 8S. W. 
Ry. Co., L. R., 17 Eq. Cas. 561, 565, Sir Charles Hall, 
V. C., examines Collinson y. Lister, 20 Beav. 355, and 
Troup v. Troup, 16 W. R. 573, and states the law to be 
that ** where a plaintiff dies after hearing but before 
judgment the court bas jurisdiction to date the judg- 
ment as of the date of the hearing.”’ And in Chitty’s 
Archbold’s Practice, Q. B. (12 ed., p. 1572), the rule at 
law is stated thus: ‘*The court will in general permit 
a judgment to be entered mune pro tunc, where the 
signing of it has been delayed by an act of the court. 
Therefore if a party die after aspecial verdict, or after 
a special case has been stated for the opinion of the 
court, or after a motion in arrest of judgment, or for 
a new trial, or after a demurrer is set down for argu- 
ment, and pending the time taken for judgment, or 
whilst the court are considering their judgment, the 
court will allow judgment to be entered up after the 
death nunc pro tunc, in order that a party may not be 
prejudiced by a delay arising from the act of the 
court.” Matter of Jarrett. Opinion by Follett, J. 


COURT OF APPEALS DECISIONS. 


ae following decisions were handed down Tues- 

day, June 9, 1885: 

Judgment of the General Term reversed; that of 
Special Term affirmed, with costs—Eliza Hegerick, ad- 
ministrator, etc., respondent, v. John Keddie, execu- 
tor, etc., appellant.——Order of General and Special 
Terms reversed and motion denied, with costs to all 
courts—Polly Moriarty, respondent, v. Virgil C. Bart- 
lett, executor, etc., appellant.—— Order of General 
Term reversed, and case remitted to General Term 
for further consideration—James Mingay and others, 
respondents v. Henry B. Hansom and others and the 
Holly Manufacturing Company, appellants.——Judg- 
ment affirmed with costs—People ex rel. Alfred Short 
and others, appellants, v. Orin S. Bacon, sheriff, etc., 








respondent.——Judgment affirmed with costs—John 
H. Haight, appellant, v. Mayor, etc., respondent.—_~ 
Order and award affirmed, with costs—John Sipple, 
respondent, v. State of New York, appellant.—J udg- 
ment reversed, new trial granted,costs to abide events 
—George C. Gerritt, appellant, v. City of Brooklyn, 
respondent.——Judgment reversed, new trial granted, 
costs to abide event—Samuel D. Coykendall, appellant, 
v. Abraham Constopto and others, respondents.—— 
Judgment affirmed, with costs—Supervisors of Tomp- 
kins County, respondent, v. George H. Bristol and 
others, appellants. ——Order of General Term affirmed 
and judgment absolute ordered for the defendants on 
stipulation, with ¢osts—Town of Ontario, appellant, v. 
Hezekiah Hill and others, respondents.— Order of 
General Term reversed and judgment absolute rend- 
ered for the respondents on stipulation, with costs— 
Benjamin Gould, respondent, v. Cayuga County Na- 
tional Bank and others, appellants.——Judgment af- 
firmed, with costs—Addison Macullar and others, ap- 
pellants, v. John W. McKinlay, respondent.— Judg- 
ment affirmed with costs—Isabella B. Clute, appellant, 
v. Adam Emerich.— Judgment affirmed with costs— 
People ex rel. Carrie L. Van Deusen, appellant, v. 
George W. Drum and others, trustees, etc., respond- 
ents. -—Judgment affirmed with costs—John Rehberg, 
appellant, v. Mayor, etc., respondents.—Judgment 
reversed, new trial granted, costs to abide event—El- 
len Bullock, respondent, v. Mayor, etc., respondents, 
-—--New trial ordered, costs to abide event—National 
Bank of Virginia, appellant, v. Robert A. Mills and 
others, respondents. New trial granted, costs to 
abide event— Benjamin P. Fairchild, appellant, v. 
Theresa Lynch.— Judgment affirmed with costs.—— 
Gustave Pantzur, respondent, v. Tiltz-Foster Manu- 
facturing Company, appellant.——Judgment affirmed, 
with costs—Mary R. Husted, respondent, v. John H. 
Sweeney and others, appeilants.——Judgment affirmed 
with costs—Patrick Cowan, respondent, v. Hudson 
River Bridge Company, appellant. —Judgment af- 
firmed, with costs—Charles W. Miller, respondent, v. 
N. Y. C.& H. R. R. Co., appellant.——Motion to dis- 
miss appeal. Ordered that the appellants have leave 
to apply to General Term for the preparation and set- 
tlement of a case as required by section 1339 of the 
Code, etc., and that appellants pay $10 costs, in which 
case motion to dismiss is denied; if not itis granted, 
with costs—George Jackson aud others, respondents, 
v. Horace D. Tupper and another, appellants.—Mo- 
tion to dismiss appeal granted unless, within twenty 
days after the service of a copy of this order, appellant 
file the proper undertaking and proceeds to justifica- 
tion, if objected to, and pay $10 costs of motion; in 
such case motion denied—Clarence T. Sanford, re- 
spondent, v. Louisa C. Pollock, appellant. Motion 
to perfect appeal granted in paymeut of $10 costs; but 
if not paid within twenty days from entrance of this 
order, motion to dismiss appeal granted; otherwise 
dismissed—Edward D. McCarthy, respondent, v. Rob- 
ert Bonynge, appellant.—— Motion to vacate order 
granted without costs—Julia E. Blackman, respond- 
ent, v. Eliza Wheeler, appellant. Motion denied, 
without costs—J. Smith McIntosh, appellant, v. State 
of New York, respondent.——Order that remittitur be 
consolidated, and that it direct that on plaintiff's ap. 
peal the judgment of General Term, so far as it re- 
versed the judgment entered in referee's report, be 
modified by ordering a new trial, and as modified af- 
firmed; and on defendant's appeal the judge of Gen- 
eral Term, so far as it affirms the referee’s report, be 
reversed and new trial granted, costs to abide event— 
Daniel R. Lyddy, appellant and respondent, v. Lilah 


Chamberlain, respondent and appellant. 
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CURRENT TOPICS. 





TTENTION is called to a communication in 
another column on “ The Law’s Delays,” criti- 
cising Judge Learned’s article of that title in the 
North American Review. It is written by a jurist of 
distinguished experience and ability and of great 
eminence, whose opinions on the topic in question 
should command the same respect that his judicial 
opinions have long obtained. We do not however 
altogether agree with “ Judex.” He is unquestion- 
ably right about the methods of such arbitrary 
judges as Kenyon and Ellenborough, the latter of 
whom ‘‘ went through the calendar like an elephant 
through a sugar plantation.”” To turn off ‘‘seven- 
teen defended cases” in one day, unless they are 
intrinsically ‘‘short causes,” is a monstrous perver- 
sion of justice. We do not agree with “Judex” 
that ‘‘most lawsuits are brought to a termination 
with all the speed any reasonable person could ex- 
pect or desire,” but we do agree with him that 
generally ‘‘ when they are not, the judiciary is not 
to blame.” The parties, and their counsel, one or 
both, are usually willing or even anxious to pro- 
crastinate. Especially is this true of referred 
causes, where great delays occur through the dis- 
position of counsel to accommodate each other. 
We have no doubt that Lord Eldon’s doubting 
habit was acurse to suitors in a great many in- 
stances, and yet it was justly said that his ‘‘ tardy 
justice was better than the swift injustice of his 
Vice.” ‘Trial judges, in our opinion, are frequently 
not strict enough in compelling parties to trial, but 
we should be very loth to believe that this even 
proceeds from an indisposition to work. As toa 
desire to make precedents, we think, as we have 
said before, that Judge Learned is substantially 
right. Not that they do this purposely, perhaps, 
or consciously, but that it is the inevitable ten- 
dency of ‘‘judge-made law” to bend the judges 
toward making rules that will answer for other 
cases. We once heard William A. Beach say with 
great indignation to Judge Hogeboom, “ why, sir, 
there is no precedent for your honor’s ruling.” 
“Very well,” drawled the great judge, with his in- 
imitable sarcastic grin, ‘‘then we'll make one.” 
Now if Mr. Beach had not reminded the judge of 
the manufacturing process, it would not have oc- 
curred to him that he was making a precedent, but 
he would have been doing so, nevertheless. But 
we chiefly disagree with ‘‘ Judex” in the matter of 
long opinions. As a rule, we do not think that 
opinions in this State, especially in the Court of 
Appeals, are too long, and it is true, perhaps, that 
it takes longer to write a short opinion than a long 
one; but we do not accede to the necessity of tell- 
ing the suitor all about the reasons, nor of satisfy- 
ing him and his counsel that none of the points 


have been overlooked. ‘‘Judex,” in our opinion, 
labels this practice wrong. It really springs from 
the unconscious desire—if there can be such a 
thing — of making a precedent that shall do for all 
like cases. Some things must be taken for granted 
of the judiciary. It must be presumed that they 
examine and consider all the points raised, without 
their certificate to that effect. It is no part of a 
judge’s duty to convince parties or counsel. It is 
their duty simply to decide, adjudge, declare the 
law. Therefore we have always been opposed to the 
practice of reporting dissenting opinions. They 
are mischievous —a note of dissent is enough, if 
not too much. When Judge Learned speaks of 
disregarding errors when substantial justice has 
been done, he probably does not mean that appel- 
late judges have that power, but that it would be 
well to confer it on them. But let all read the 
forcible and candid views of our correspondent, 
and not be in haste to decide a matter that divides 
such eminent judges as Judge Learned and ‘‘ Judex.” 


Those who try to keep cool in this weather ‘‘ by 
thinking on the frosty Caucasus,” may find some 
comfort in reading a recent decision of the Iowa 
Supreme Court, that a fireman on a railway locomo- 
tive, injured in the act of ‘bucking snow,” runs 
his own risks, and cannot hold the company re- 
sponsible. 





President Dwight’s address to the graduating 
class of Columbia Law School is very interesting. 
We do not even object seriously to what he says 
about Codes. He’ says: ‘‘Having had considera- 
ble experience in the nurseries of the law, I con- 
fidently affirm that no legal infant can be named 
who has developed, by a mere law of his inner na- 
ture, a natural fondness for such a code.”’ (Infants 
seldom know what is good for them.) He continues: 
“One code develops another quite unlike itself. 
The Field Code of my youth has given way to the 
Throop Code of my later life — a tiny pop-gun sup- 
planted by a mighty cannon. Into what the 
Throop Code will develop I am straining my eyes 
to see. After all, one cannot help feeling a sincere 
sympathy for the ingenuous and earnest youth just 
from college, full of high hopes, and born, as he 
fondly imagines, to aid in reforming the world, 
just from the critical study of Homer, and an ar- 
tistic analysis of the tragedies of Shakespeare, with 
the very freshest dew of Castalia on his lips, who 
is called upon in a down-town office to translate the 
New York Code of Procedure into lucid and intel- 
ligible English, and then to mark and inwardly di- 
gest it.” We concur. Nobody ever heard us say 
any thing in favor of the style or dimensions of the 
Throop Code. But to forbid codification is not the 
way to cure bad codification. 


An interesting communication in another column 
accounts for the inconsistency of Illinois decisions 
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by a single judge, and the absence of critical exam- 
ination by the others, and denies that codification 
would cure the difficulty. We do not see why not. 
The trouble now comes, it is said, from ignorance 
or forgetfulness of what some other judge has de- 
cided. Now if the law were reduced to rules, as- 
certainable by quick and easy reference, there 
would be no such difficulty. Of course, we assume 
that the rule shall be explicitly and clearly laid 
down, and that the judge shall not be too indolent 
to hunt it up if he has any doubt. 


There is no book more delightful for a lawyer’s 
summer vacation than Mr. McMaster’s “ History of 
the People of the United States,” the second volume 
of which has just been published. The author is 
undoubtedly an imitator of Macaulay’s method and 
style, but he follows him closely and worthily. His 
work is a wonderful mosaic. His industry and re- 
search are wonderful. His list of petty and obscure 
authorities is an astonishing evidence of his patience. 
The result is a book as picturesque and interesting 
as a novel. We note a singular mistake on the 
first page of the current volume. The author states 
that Oglethorpe served with Peterborough in Italy; 
meaning Spain — the warof the Spanish succession, 
undoubtedly. 


It will probably be necessary to fence Vermont 
in with a strong barrier, to prevent her from tres- 
passing on her neighbors, so swollen with pride will 
she be to think that Minister Phelps had an “ ova- 
tion” in the House of Lords on the 12th instant. 
He appeared before that august body, and testified 
that between 1691 and 1830 a ceremony was not 
essential to a marriage in the State ana colony of 
New York. We do not suppose that he means it 
to be understood that he lived here during all that 
period and speaks from knowledge, but that such 
is his opinion of the law. Others may have a dif- 
ferent opinion, and think that the common law did 
not prevail here in the earlier colonial days, But it 
seems that ‘‘when Mr. Phelps arose to leave the 
Chamber, their lordships all rose and bowed defer- 
entially to him, the American minister returning 
the greeting in a graceful and appropriate manner.” 
It is a great thing to be ‘‘ known and honored in 
the House of Lords,” and it is touching to observe 
that these representatives of an effete civilization do 
not ‘‘forget the deference due” to the representa- 
tive of this glorious country, any more than the 
victim forgot that due the executioner, in Mr, Gil- 
bert’s last opera. We flatter ourselves that when 
it comes to manners our new minister kuows all 
about the politest observances, and will never, 
never trip over his own sword. But what was Mr. 
Phelps’ ‘‘return” for the greeting? We are con- 
sumed with curiosity to know. Probably he had 
not his sword about him; otherwise he might have 
drawn and flourished it. Did he ask their lord- 
ships all out for ‘“‘a modest quencher?” That 
would have been ‘‘ graceful and appropriate.” We 


shall look to see a bill introduced into the Vermont 
legislature next winter setting apart the 12th of 
June as a public holiday, and expect that Judge 
Poland in August next will submit gratulatory res- 
olutions for adoption by the American Bar Associ- 
tion in honor of this marked triumph of one of its 
late presidents. 
—_———_4——————— 


NOTES OF CASES. 





|" is important to know that evidence that ‘ the 
prosecuting witness will be twenty-one years 
old the first day of August next” after the trial 
justifies a finding that he was under twenty-one on 
the 15th of November preceding. Dolke v. State, 99 
Ind. 229. The court observe: ‘‘ But counsel say 
that evidence that the alleged minor will be twenty- 
one years old next August is not conclusive that he 
was under twenty-one years of age at the time of 
the alleged sale, and they cite Meyer v. State, 50 
Ind. 18, which seems to support their position, 
Upon the point now under consideration the case 
cited was criticised and condemned in the recent 
case of Ehlert v. State, 93 Ind. 76, and must now be 
regarded as overruled.” In the Meyer case, the 
minor being Edward Gresh, the evidence showed 
that ‘‘ Gresh ” was nineteen; it was held that it did 
not show that he was a minor. The court said: 
“For any thing that appears in the evidence Gresh 
might have lived the age of Methuselah,” because 
‘*it does not show he was older than that.” But 
in the Hhlert case it was held sufficient that the evi- 
dence showed that the person in question was nine- 
teen in August preceding the trial. The court said 
of the Meyer case: ‘‘ What was said in that case in 
relation to the age of the party to whom the liquor 
was sold was not necessary to a decision of the 
case, and may therefore be regarded as a dictum. 
The statement there made, and the argument bere, 
are too refined and technical to commend them- 
selves to our judgments. In this case the witnesses 
were asked to state the age of the party to whom 
the liquor was sold by appellant. It would be a 
straining of terms, and an unusual interpretation of 
the language, to hold that the answers left any rea- 
sonable doubt as to the young man’s age.” But see 
Arbintrode v. State, 67 Ind. 267; 8. C., 33 Am. Rep. 
86, holding that an allegation in an indictment of a 
sale of ‘‘one gill” does not necessarily imply less 
than a quart. 


In State v. Wasson, 99 Ind. 261, it was held that 
under a statute requiring election tickets to be 
printed on plain white paper, but prescribing no 
quality or thickness, they may be printed on plain 
white paper of unusual thickness. The court said: 
‘¢The object of the statute undoubtedly was to se- 
cure the privacy of the ballot. But if a voter uses 
a ballot which comes within the letter of the statute, 
his vote is not to be rejected because the quality or 
grade of the paper upon which it is printed differs 
from that of others, which also come within the 
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enforcement, collection, or recovery of any debt, 
demand, claim, or pecuniary liability, such person 
may set off a debt, claim, or demand due him from 
393, the ticket claimed to be illegal under the above | the city,” a depositor in an insolvent bank may off- 
statute was alleged in the information to have been | set his deposit against the claim of the bank on tax- 
‘printed on very white, thin, and hard paper, which | bills assigned to it before the failure, issued by a 
render it quite transparent; that at the head of said | city to a contractor in payment for public improve- 
ticket, the words‘ Republican Ticket’ were printed | ments. The court said: ‘* In Howell v. City of Buf- 
in with very peculiar and unusual type, and in unus- | falo, 15 N. Y. 523, Denio, C. J., says this in defini- 
ual form, and with very black ink, and by reason | tion of two of the terms employed in this statute: 
thereof, the words ‘ Republican Ticket’ were read- | ‘‘Demands or claims are the largest words of that 
ily seen and easily read and understood by an in- | class, and clearly embrace a cause of action founded 
spection of the other side of the ticket; that in the | upon a trespass to personal property. Littleton 
ordinary way of folding the said ticket, the words | says that the most beneficial release which a man 
‘Republican Ticket,’ so printed as aforesaid, were | can have is a release from all demands (§ 508); and 
exposed in such manner that the officers of the elec- | Lord Coke declares that a release from all claims 
tion, or any other person who might be present and | extends to all demands. Co. Litt. 291 }.’ If it be 
desire to know the ticket which any elector was | urged that the city is not the real party in inter- 
about to vote, could readily ascertain and know | est, and for that reason section 3870 can have no ap- 
whether a person was voting the Republican, Dem- | plication, we may wonder what principles of law or 
ocratic or National ticket.’ This court in that case | equity, or what consideration of public policy, re- 
held the information insufficient, thereby deciding | quires that the contractor’s insolvent assignees 
that a ballot was not to be rejected because the | should in such a case as this have a tighter grip on 
paper on which it was printed was so thin as to be | defendant and his property than the city itself could 
quite transparent. If a ticket on paper so thin as | have, if by law the city could be, and in fact were, 
to be quite transparent is not illegal, the reason | the real plaintiff. Here, by the law, without which 
would be equally strong for holding a ticket valid | no contract could be made, the contractor must look 
although the paper upon which it was printed should | exclusively to the individual lot-owners and their 
be regarded as unusually thick and heavy.” See | several lots for the satisfaction of his demands, and 
Oglesby v. Sigman, 58 Miss. 502, where it was held | must depend upon ‘the ordinary process of law’ 
that printer’s dashes between the names on the face | for the enforcement of his right. When the im- 
of a ballot are ‘‘a device or mark by which one | provement has been completed, the assessment 
ticket may be known or distinguished from an- | made, and the special tax-bills delivered, the con- 
other; ” which is nonsense or worse. nection of the public with the transaction has 
ee ee ended. And when the owner of the tax-bill, and 
In ‘Ihmsen v. Lathrop, Pennsylvania Supreme | Wm,°™nae thereafter, Sneet in court, they are on 
ge agra i aoe, © one Date Meet ou — enn footing the demand of the one ought not to 
fact that defendant transacted the business and hon iaieaeill epg 4 thine that of the otl 
signed the name of the firm does not make him a| °° gti Rayna lati If ine pom 5.5, 
member of the firm, or establish the fact that he an Wighted a the contanct. a. gomy eye = 
was holding himself out to creditors as a partner. went wher ae one fu 
> sani: $é¢ TT > oe — fan ‘ > => ’ ’ 
st — reg a ne undo, “dagger Fx stance and of importance, the distinction between 
ransacted the business for and in the name of the : 
firm the court decided that Reed & Son had the - aang ware, - rape ws ee, ape errwrr 
right to believe he was a partner and to credit him ; ge ot dager policy = Cee ra areal 
as such. Had hedone the business in his own name po pe es Oe saree < ag 
he would have been liable as well as his principals. ounety wen ape aon. 7s Gonteine that — 
No authority has been cited nor reason given for | °° Ge mewteest ie vei ng ondlier wy a 
‘ . - taxes finds no application in this case. Not in the 
holding that a clerk, salesman or agent of a part- Seemann, teh be the senate aff te eit, tla thei 
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in doing the business of his employers, to give 
notice that he is only a servant to the person with . nie ’ 
whom he is dealing.” Distinguishing Burgan v. THE LAW'S DELAYS. 


Cahoon, 1 Pennypacker, 320. y= LEARNED’S article in the last North 


American on “ The Tardiness of Justice ” must 
In Kansas City v. Ridenour, Missouri Supreme | strike the average reader as quite a severe arraign- 
Court, February, 1885, 19 Rep. 687, under a statute | ment of the judiciary, although possibly not so in- 
providing that “in all actions at law, or other legal | tended. He commences his article by a citation of 
proceedings by any city against any person for the | the parable of the unjust judge whose ‘injustice 


letter of the statute, even though the difference be 
so perceptible as to partially destroy the privacy of 
the ballot. * * * In State v. Adams, 65 Ind. 
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consisted in putting off an action, not in making a 
wrong decision.”” Does he mean to intimate that 
the scriptural judge is a type of modern judges or 
of some modern judges ? 

He says “ Lords Kenyon and Ellenborough tried 
cases at the rate of twenty-five a day, The very 
last day that Lord Ellenborough sat at Guildhall 
when he was laboring under great infirmity and 
weakness, he tried seventeen defended cases,” does 
he hold up such despatch as an example to be imi- 
tated in these modern days? A judge who at- 
tempted to] follow the abitrary methods of the 
judges named would shock the public sense of 
justice and would be speedily impeached as unfit 
to wear the ermine. 

He says ‘‘the right of appeal, the chances of a 
new trial, the deliberations of courts especially in 
the case of a capital offense, put off punishment to 
such a time that its infliction seems to be acruelty.” 
Should there, then, be no right of appeal, no chance 
for a new trial, no deliberations of courts in capital 
cases ? Should lynch law take the place of the slow 
and deliberate methods of modern courts ? 

He refers to several cases which were pending in 
the courts before final decisions for many years. 
They were exceptional cases and by no means typi- 
cal law suits. Most law suits are brought to a 
termination with all the speed any reasonable per- 
son could expect or desire, and when they are not, 
the judiciary is not to blame. There are motions 
and counter-motions, demurrers, answers, amend- 
ments, appeals upon all sorts of questions, de- 
lays and postponements on account of deaths, 
engagements of counsel and absence or sick- 
ness of witnessss. How can all this be helped ? 
The judges cannot help it without the exercise of 
arbitrary power which in this country would not 
be tolerated. A party unjustly attacked by a law 
suit has the right to defend himself by all the 
methods the law places at his diposal, and among 
them is delay so far as he can legitimately obtain it. 

Like a nation taken at a disadvantage by a power- 
ful adversary in war, he may adopt the Fabian 
policy of delay and thus weary out and circumvent 
an antagonist seeking to enforce what he believes 
to be an unjust claim. The courts are powerless to 
prevent this, and always will be and always have 

been except by the exercise of arbitrary power lim- 

ited only by the will and whim of the presiding judge. 

If the parties desire a speedy settlement of the con- 

troversy, they can usually have it. They can arbi- 

trate, or an action may be commenced and referred, 
and speedily tried, or the action can, without much 
delay, be tried at a regular term of some court. 

There need be no great delay unless one or both of 

the parties desire it. 

He says “the doubting Lord Eldons are the 
curse of suitors.” Is that really so? Was Lord 

Eldon, the greatest of judicial doubters, really a 

curse to suitors? Is the painstaking judge who 

carefully scans all arguments, examines all points, 
weighs all doubts, solves all difficulties, and thus, 


curse than one whose decisions, rashly, hastily and 

immaturely made, are apt to be erroneous and liable 

to be set aside ? 

He says ‘‘ slight excuses are accepted more readily 

than they formerly were for putting a case over to 
the next term” and intimates quite plainly that 

judges are in the practice of putting cases over the 
term so as to relieve themselves from the labor of 
trying them and imposing that labor upon another 
judge. In this country trials have always been 
postponed for substantially the same causes for which 
they are now postponed. Are there trial judges who 
postpone causes for the sole purpose of shirking 
labor and imposing it upon some other judge? 
Such a shameful practice has never come to my ob- 
servation and cannot exist to any great extent. If 
it does exist it cannot be too strongly condemned, 
Let the trial judges rise to explain. He says when 
a defendant once more reaches the highest court 
upon a second appeal, “he may find a distinguendo, 
and that that court did not mean quite what he 
thought they meant” upon the first appeal. What 
of it? Whoisto blame? A case is frequently on 
one side or the other of a very narrow line, and a 
very slight change in the facts may take it from 
one side and place upon the other. Shall the court 
keep it upon the wrong side for the sake of speedy 
justice, and thus make a wrong precedent ? 

He seems to complain that many cases are several 
terms tried before a final judgment which will stand 
is obtained. How can that be helped? Judges, 
even the wisest and greatest, are not infallible, 
and their errors must be corrected, and delays thus 
occasioned are unavoidable. 

He says ‘‘there is often an understanding be- 
tween the court and the parties at the trial which 
cannot be put upon paper, and which has most to 
do with the merits and with a just decision. Hence 
an appellate court, while it has more time for de- 
liberation, sometimes misses the truth of the case.” 
This is really quite wonderful ! What kind of an 
understanding can that be, fleeting as a ghost, pass- 
ing over a case like a shadow, which cannot be 
caught so as to place it upon paper, and yet influences 
a just decision upon the merits? Of course ap- 
pellate courts cannot take account of such an at- 
tenuated, invisible understanding as impalpable as 
the imponderable ether which is supposed to fill all 
space, and thus necessarily they must decide with- 
out reference to it, and justice may thus be delayed 
or defeated. But there is no help for it. 

He says “appellate courts seem at times to care 
more about making precedents than about deciding 
the case in hand justly. This comes from the fact 
so often discussed that our law is largely judge- 


made law. Instead of being guided by the rules of 


codes of law, or bysound judgment as to the merits 
of the case, appellate courts are constantly search- 
ing for precedents in other cases and are anxiously 
making a precedent out of the case in hand. Whena 
case is argued, the question is not whether justice was 
done in the court below; but it may be whether 
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sidered irrelevant, perhaps no more important to 
the merits than whether he stood at right angles to 
the jury when he testified. When we consider that 
an important trial may continue a week or more, 
and when we think how little of the testimony the 
jury remember at the end of the trial, it is laugh- 
able to observe appellate courts granting new trials 
because they cannot say that such a piece of evi- 
dence did not affect the jury.” This arraignment is 
too severe to be laughable. With large experience, 
Ihave never known a judge to write an opinion 
merely or mainly to make a precedent, or for any 
other purpose than to reach a just conclusion. Are 
they to cut loose from the wisdom and labors of the 
past, and lose sight of the maxim that ‘‘ every man’s 
wisdom is better than any man’s wisdom ?” In all 
the appellate courts I know any thing about, the 
rule is rigidly enforced that an error which could 
have done no harm shall be disregarded; and judg- 
ments are never reversed for trifling errors of the 
character mentioned, It is really laughable for 
appellate courts to grant new trials for errors which 
they cannot say did not affect the jury? Are they 
to guess that errors that have influenced the verdict 
did not influence it? A new trial is doubtless an 
evil, but an unjust judgment is a still greater one. 

He says that a jury is affected much “ by what may 
be called the atmosphere of the trial which cannot 
be felt by the appellate court.” This is too true, 
and so much the more reason for the existence of 
appellate courts which will review judgments in the 
calm, serene atmosphere of the law, undisturbed by 
an atmosphere created by sympathy, passion or pre- 
judice or by interested persons or able and influ- 
ential counsel. Such an atmosphere, like the im- 
palpable understanding before noticed, may play a 
great part upon the trial of an action, but can have 
no place in an appellate court. 

He seems to complain that appellate courts will 
not disregard improper evidence received upon a 
trial by a judge without a jury, and that the same 
rules of evidence are applied in equitable actions as 
in legal actions triable by a jury. Why should 
they not be? If a judge trying a case without a 
jury received improper evidence when objected to, 
his ruling shows that he considered it important 
and material; and hence how can it be said that it 
did not, or may not have influenced his decision ? 
Having decided that the evidence was pertinent 
and material, can it be presumed that he afterward 
disregarded it ? 

He says “not merely in matters of evidence, 
but upon the whole merits of the case, appellate 
courts might well take broader views than they do; 
and if they see, that on the whole, justice has been 
done, they might wisely disregard errors even more 
important than pertains to evidence.” What 
would such a practice lead to? Every appellate 
court would have to consider and weigh the evi- 
dence presented to it upon paper to see whether 
on the whole justice had been done; and when 
proper evidence had been excluded or improper 





evidence received or an erroneous charge given or 
a proper instruction refused, how could an appellate 
court determine that justice had been done? A 
party has not had justice done to him until his 
case has been legally tried; and if appellate courts 
are to dispose of each case as they deem just 
upon the whole record, disregarding errors of law, 
what will become of the value of precedents and 
the certainty of the law, exceedingly desirable so 
far as can be obtained ? An appeal under such cir- 
cumstances would be little more than an arbitra- 
tion. 

He says ‘‘one other cause of legal delay may be 
briefly mentioned with due deference to the judici- 
ary, and that is the writing of long opinions. ‘’Tis 
pleasant sure to see one’s self in print. A book’s a 
book, although there’s nothing in’t.’. Long opinions 
take up time in writing. And they cause another 
evil. Besides the point of law decided, there is often 
much in an opinion which is not decided and is not 
law. There passages are caught up and used as if 
they were accurate statements and _ authorities. 
They lead some lawyers astray.” For sooth, let us 
have short opinions for fear some dullard upon the 
bench or at the bar will mistake the arguments or 
the illustrations for points decided! It is important 
for an appellate court not only to decide right, but 
to satisfy the parties that their case has been fully 
examined and considered; and this is best accom- 
plished by an opinion fully covering the points 
made. Appeals to the highest appellate court are 
usually brought under the advice of able counsel. 
Frequently a dozen or more points are argued with 
equal zeal and apparent confidence; and if a judg- 
ment be affirmed without noticing them all in the 
opinion, counsel making the argument generally 
think that the omitted points were overlooked or 
not duly considered, and the result is swearing at 
the court or a motion for re-argument. A thorough 
discussion of a case on paper leads to accuracy of 
examination and reasoning and conduces to correct 
results. Would any one advise that no opinions or 
that mere skeleton opinions be written simply giv- 
ing results and conclusions ? Such a practice would 
certainly be unsatisfactory to the bar and to suitors. 
Judicial opinions in this State are not often long, 
and their length certainly does not contribute to 
the law’s delays. It is the careful study and exam- 
ination of cases that take time. The putting the 
argument upon paper is but a small portion of the 
work. Thus too it is not the long opinion that 
takes the most time. It would be more laborious 
to eliminate from an opinion every superfluous idea, 
every unnecessary phase and every idle word, as if 
one were writing a treatise on logic or metaphysics, 
There is no time for that. 

As if advising that no opinions be written, he says 
“the danger of attempting to give reasons for a 
conclusion is sometimes seen even in judges who 
have enjoyed a legal training.” If a judge in an 
appellate court can give no reasons on paper for his 
conclusions, so much the worse for the conclusion. 
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Such a judge should write no opinions, and what is 
equally clear, should decide no cases. 

We agree most heartily with what Judge Learned 
says as to limiting appeals. They are allowed now 
to a most absurd extent. But it is difficult to 
limit the right of appeal. The people and the law- 
yers are jealous of this right, and are averse to 
putting much limitation upon it. We are an active, 
wide-awake, litigious people, generally ready to 
fight for our rights upon the field of battle or in the 
courts of law until final victory or defeat. It is the 
characteristic of our race, and must be taken into 
account in our legislation. It is difficult to draw 
the line between cases which should be appealable 
and those which should not be. But the effort 
should be made, and in that direction something 
may be done to lessen the law’s delays. So too 
some relief should be given to the court of appeals 
by an increase in its working force, and then gener- 
ally there will be no delay in the administration of 
justice in this State, except what is in the nature of 
things inevitable. The progress which we can 
make in any direction in a given time depends upon 
the distance to be travelled and the obstacles to be 
overcome. In the late Civil War, it took the Fed- 
eral Government four years with all its resources 
to put down the rebellion. There were advances 
and retreats, marches and counter-marches, victories 
and defeats, before the end was reached. So in 
legal warfare, the obstacles in the pathway of one 
or of the other of the litigants may be great and the 
progress may be slow. Frequently the delays are 
beyond remedy and the burden of them must be 
borne. Iam quite sure that they cannot in any 
great measure be attributed to the judiciary. 

My thoughts upon this subject are not all ex- 
pressed, but I must stop here as a long article is 
probably as abhorrent to many as a long judicial 
opinion appears to be to some. 





JUDEX. 
sscilibapisheililicabiaimntanpi 


THE VIRGINIA COUPON QUESTION. 

‘THE Legislature of Virginia, by the act of March 30, 

1871, known as the Funding Act, provided for the 
issue of bonds in exchange for bonds, stocks, and in- 
terest certificates of the State, and declared that the 
coupons annexed thereto shall be payable to bearer, 
and also ‘“‘receivable atand after maturity for all 
taxes, debts, dues, and demands due the State.’”’ Un- 
der the provisions of this act about $30,000,000 of old 
bonds were surrendered by the creditors of the State, 
and in place of them these creditors received about 
$20,000,000 of new bonds. The act, when thus carried 
into effect, constituted a contract between the State 
and these creditors and all subsequent holders of the 
new bonds and the coupons thereof. 

On the 7th of March, 1872, which was less than a 
year after the passage of the Funding Act, the Legis- 
lature passed another act, declaring that it shall ‘not 
be lawful for the officers charged with the collection 
of taxes or other demands of the State,” then due or 
which might thereafter become due, ‘‘to receive in 
payment thereof any thingelse than gold or silver 
coin, United States treasury notes, or notes of the 
National banks of the United States.”’ The Supreme 








Court of Appeals of the State, at the November Term 





of 1872, held, in Antoni v. Wright, 22 Gratt. 833, that 
Virginia, in issuing her bonds in pursuance of the act 
of 1871, had entered into a valid contract with the 
holders of these bonds, and with all persons holding 
the coupons thereof, to receive the coupons in pay- 
ment of all taxes due to the State, and that the act of 
March 7, 1872, so far as it conflicted with this contract, 
was void and of no force. The authority of this case 

yas recognized by the same court in Wise v. Rogers, 
24 Gratt. 169; and in Clarke v. Tyler, 30 id. 134, 137, 
which was decided in 1878, the court said the decision 
in Antoni v. Wright “must be held to be the settled 
law in this State.”’ 

In 1875 the Legislature passed still another act, 
which was modified in 1874 and substantially re-en- 
acted in 1876, providing “that from the interest pay- 
able out of the treasury on the bonds of the State, 
whether funded or unfunded, there should be retained 
a tax equalin amount to fifty cents on the one hun- 
dred dollars of their market value, on the first day of 
April in each year, and made it the duty of every offi- 
cer of the Commonwealth, charged with the collec- 
tion of taxes, to deduct from the matured coupons 
which might be tendered to him in payment of taxes, 
or other dues to the State, such tax as was then and or 
might thereafter be imposed on the bonds.” This 
legislation, so far asit relates to the deduction of the 
tax from the matured coupons of the bonds issued 
under the Funding Act of 1871, was considered by the 
Supreme Court of the United States in Hartman vy. 
Greenhow, 102 U. S. 672; and the doctrine of the court 
was, that under the Funding Act of 1871, Virginia had 
entered into a contract with the holders of these cou- 
pons from which she could not, without their consent, 
be released, and that any subsequent enactment re- 
quiring a tax on the bonds issued under that act to be 
deducted from the coupons originally attached to 
them, when tendered in payment of taxes or other 
dues to the State, cannot be applied to coupons separ- 
ated from the bonds, and held by a different owner, 
without impairing the contract, and that such owner 
is entitled to a mandamus to compel the proper officer 
to receive for their full amount the coupons so ten- 
dered. The judgment of, the Supreme Court of Ap- 
peals of Virginia, denying a mandamus to Hartman, 
was accordingly reversed, and the case remanded 
for further proceedings in accordance with this 
view. 

The next legislation of Virginia relating to the tax- 
receivable coupons, authorized by the Funding Act of 
1871, we have in the act of January 14, 1882, not inaptly 
spoken of as the ‘‘Coupon Killer.’’ The substance of 
this act, briefly stated, is the following: 

1. That the tax-receivable coupons are to be re- 
ceived by tax-collectors for identification and _ verifi- 
cation. 

2. That all taxes due to the State are to be paid in 
coin, legal-tender notes, or National bank bills, and in 
default of such payment, to be collected as other de- 
linquent taxes are collected. 

3. That the tax payer having offered the coupons in 
payment of his taxes, and having been compelled to 
make the payment in money, may then if he chooses, 
bringa suit to test the genuineness of his coupons, 
and that if the suit is decided in his favor, the coupons 
shall be accepted in payment of his taxes, and the 
money paid refunded to him out of the treasury of 
the State. 

4. Thatif the tax payer applies for a mandamus to 
compel the acceptance of the tax-receivable coupons, 
substantially the same proces as to a suit shall be pur- 
sued, and that the mandamus shall be issued only 
after the genuineness of the coupons offered shall have 
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been judicially ascertained by a formal trial before a 
court and jury. 

This act was supplemented by the act of January 26, 
1882, providing that the several tax collectors of Vir- 
ginia ‘“‘shall receive, in discharge of the taxes, license 
taxes, and other dues, gold, silver, United States treas- 
ury notes, National bank currency, and nothing else,” 
and further providing that ‘‘no writ for the preven- 
tion of any revenue claim, or to hinder or delay the 
collection of the same, shall in any wise issue, either 
injunction, supersedeas, mandamus, prohibition, or 
any other writ or process whatever.’”’ The latter act 
was amended by the act of March 13, 1884, declaring 
that ‘‘no action of trespass or trespass on the case 
shall be brought or maintained against any collecting 
officer for levying upon the property of any tax payer 
who may have tendered in payment, in whole or in 
part, any coupon or paper purporting to be a coupon 
cut from the bonds of this State for such taxes, and 
who shall refuse to pay his taxes in gold, silver, United 
States treasury notes, or national bank notes.’”’ The 
act of April 7, 1882, declared that ‘‘no writ of manda- 
mus, prohibition, or any other summary process what- 
ever shall issue,’ from the Supreme Court of Appeals, 
“inany case of the collection or the attempt to collect 
revenue, or compel the collecting officers to receive 
any thing in the payments of taxes other than as pro- 
vided” in the act of January 26, 1882. 

Andrew Antoni, a tax payer, on the 20th of March, 
1882, offered in payment of his taxes, a tax-receivable 
coupon to the treasurer of the city of Richmond in 
Virginia; and the acceptance thereof for this purpose 
being refused, he on the 28th of March, petitioned the 
Supreme Court of Appeals for a mandamus to compel 
such acceptance. The members of the court, upon 
the hearing of the case, were equally divided in opin- 
ion; and hence the writ was denied. Antoni then, by 
writ of error, carried the judgment to the Supreme 
Court of the United States; and this court in Antoni 
v. Greenhow,107 U.S. 679, affirmed the judgment of the 
court below. The single question decided by the 
court was whether the remedy forthe enforcement of 
the contract with the coupon holder, as it existed 
when the contract was made, was so changed by the 
“coupon killing’ act of January 14, 1882, as to violate 
the provision of the Constitution which declares that 
no State shall pass any “‘lawimpairing the obligation 
of contracts;” and the majority of the court were of 
opinion that no such change had been made in the 
remedy, and hence sustained the judgment of the 
lower court in refusing to issue a mandamus. 

Chief Justice Waite in stating the opinion of the 
court, said expressly that ‘‘the right of the coupon 
holder is to have his coupon received for taxes when 
offered,’ and that the question before the court was 
“not as to that right, but as to the remedy the holder 
has for its enforcement when denied.’ He said again: 
“The question presented by this record is not whether 
the tax collector is bound in law to receive the cou- 
pon, notwithstanding the legislation which, on its 
face, prohibits him from doing so, nor whether, if he 
refuses to take the coupon and proceeds with the col- 
lection of the tax by force, he can be made personally 
responsible in damages for what he does, but whether 
the obligation of the contract has been impaired by 
the changes which have been made in the remedies for 
its enforcement in case he refuses to accept the cou- 
pons. We decide only the question which is actually 
before us.’’ The remedy under the act of January 14, 
1882, though not identical with the one existing when 
the contract was made, was, as the Chief justice said, 
“substantially equivalent to that in force when the 
coupons were issued.” 

Messrs. Justices Field and Harlan, in their dissent- 
ing opinions given in this case, took issue with the 





majority of the court on this point. They maintained 
that the remedy was so changed by the act of January 
14, 1882, as to violate the contract made under the 
Funding Act of 1871; and with all due respect to the 
majority, their view seems the better view. The right 
ofthe coupon holder to have his coupons ‘received 
for taxes when offered,’ as provided for under the 
Funding Act of 1871, and his right to have them s0 re- 
ceived only after they have been reduced to a judg- 
ment bya lawsuit at the expense of the coupon 
holder, as provided for under the act of January 14, 
1882, are very different things as to the value of these 
coupons to the holder, and as to the obvious intention 
and understanding of the parties to the contract when 
it was made. Common sense gives to the contract the 
former and not the latter meaning; and if so, then a 
law establishing the latter meaning impairs the obliga- 
tion of the contract in respect to the remedy for its 
enforcement, especially when the remedy by a manda- 
mus is excluded altogether, as was done by the act of 
January 26, 1882, and the act of April7, 1882. The re- 
ceivability of the coupons, as secured by the Funding 
Act, isso hampered and embarrassed by subsequent 
legislation as to be substantially destroyed; and this 
was evidently the intention of the legislation. 

Mr. Justice Matthews speaking for the court in 
Poindexter v. Greenhow, 5 Sup. Ct. Rep. 903, 909, and 
referring to the case of Antoni v. Greenhow, supra, 
said: 

“That was a case in which it was sought, by manda- 
mus, specifically to enforce the contract of the State 
with the coupon holder, by compelling, by affirmative 
action and process of law, the collector actually to re- 
ceive the coupons tendered in satisfaction of taxes. It 
left unaffected the right of the coupon holder and tax- 
payer, after his tender had been unlawfully refused to 
stand upon his contract and the law in the defense of 
his rights, both of person and property, against all un- 
lawful assaults and seizures. In the former he was an 
actor, seeking affirmative relief to compel the specific 
performance of the contract. In the latter heis a de- 
fendant, passively resting on his rights, and resisting 
only demands and exactions sought to be enforced 
against him in denial of them. He has himself, in all 
things, performed the contract on his part, and obeyed 
the law, and simply insists that if more is legally ex- 
acted and taken from him, he shall have the remedy 
which the law gives to every other citizen, not himself 
in default, against the wrong-doer, who under color 
of law, but without law, disturbs or dispossesses him.”’ 

The disclaimers of Chief Justice Waite, in stating 
the opinion of the courtin Antoni v. Greenhow, supra, 
as to what was not decided in that case, and the speci- 
fic statement as to the only point decided, undoubt- 
edly furnished the suggestion which subsequently led 
to several suitsin Virginia in relation to the coupon 
question, some of these suits being brought in the 
courts of the State, and others in the Circuit Court of 
the United States. One of these suits was that of the 
Baltimore & Ohio R. Co. vy. Allen, 17 Fed. Rep. 171. 
The company, in this case, after duly tendering the 
tax-receivable coupons in payment of its taxes due to 
the State of Virginia, and after the refusal of the tax 
collector to receive them for this purpose, applied to 
the court for an injunction to restrain the latter from 
the seizure and sale of its property in enforcing the 
payment of the taxes claimed by the State. Judge 
Bond referring to the language of the Supreme Court 
in Antoni v. Greenhow, supra, to the effect that ‘* the 
right of the coupon holder is to have his coupon re- 
ceived for taxes when offered,’’ and holding that the 
complainant in this case had no adequate remedy at 
law, and further holding that the suit was not one 
against the State of Virginia, granted the application 
and ordered the injunction to be issued. 
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Other suits were brought, involving questions not 
decided by the Supreme Court of the United States in 
Antoni v. Greenhow, supra. One of these suits, 
brought in the Hustings Court of the city of Rich- 
mond by Poindexter against Greenhow, was an action 
of detinue for personal property, distrained by the de- 
fendant for delinquent taxes, in the payment of which 
the plaintiff had duly tendered coupons cut from 
bonds issued by the State of Virginia under the Fund- 
ing Act of March 30,1871. The Hustings Court de- 
cided the suit in favor of the defendant; and since 
that court was the highest court of the State to which 
the cause could be taken, and since the validity of a 
State law was drawn in question on the ground of its 
incompatibility with the Constitution of the United 
States, the case was, by writ of error, removed to the 
Supreme Court of the United States. This court, in 
the opinion delivered by Mr. Justice Matthews in 
Poindexter v. Greenhow, 5 Sup. Ct. Rep. 903, consid- 
ered the merits of this case at large, and laid down 
principles decisive not only of this case, but of several 
other cases before the court, coming from the State 
of Virginia, and relating to the coupon question. 

The starting point of the deliverance by Mr. Justice 
Matthews is the fundamental fact that Virginia had, 
under the Funding Act of 1871, entered into acon- 
tract with the holders of the bondsand annexed cou- 
pons issued in pursuance of this act, which contract 
made the coupons ‘receivable at and after maturity 
for all taxes, debts, dues and demands due the State,”’ 
and constituted a self-executing remedy in the hands 
of the tax payer, who in virtue of the contract had the 
right to tender them in payment of his taxes, just as if 
they were money, and who, having made such a ten- 
der, had in legal effect paid his taxes, so far as any 
subsequent proceedings to enforce payment are con- 
cerned. This contract being made, cannot by the 
State be set aside or repealed in consistency with the 
Constitution of the United States; and any law sub- 
sequently enacted by the Legislature of Virginia, 
whose effect isto impair or violate the obligation of 
this contract, is not law at all, and can furnish no im- 
munity or protection to a State officer who acts under 
it, since it is absolutely without any authority what- 
ever. This sweeps away the act of January 26, 1882, 
also the amendatory act of March 15, 1884, and at least 
so much of the act of January 14, 1882, as requires all 
taxes due to the State to be paid in coin, legal tender 
notes, or National bank notes. Such legislation was 
held by the court to impair the obligation of the con- 
tract with the coupon holder, and hence to be null and 
void. 

The legal consequence of these doctrines, as stated 
by Mr. Justice Matthews, is that an action or suit 
brought by a tax payer,who has duly tendered the tax. 
receivable coupons in payment of his taxes, against the 
person who, under the color of office asa tax collector, 
and acting in the enforcement of a void law passed by 
the Legislature of the State,and after having refused to 
receive the coupons so tendered, proceeds to enforce the 
collection of such taxes by the seizure and sale of the 
property of the plaintiff, is an action or suit against 
him personally as a wrong-doer, and not against the 
State, within the meaning of the Eleventh Amend- 
ment to the Constitution of the United States; and 
further, that the defendant tax collector, being thus 
sued as a wrong-doer, and seeking to substitute the 
State in his place, and justify his action by its author- 
ity, cannot rest on the bare assertion of such a defense, 
but must establish it by producing a valid law of the 
State which constitutes his commission as its agent 
and a warrant for his act. This position was taken in 
answer to the argument that a suit against the tax 
collector is necessarily a suit against the State of Vir- 
ginia, and therefore excluded by the Eleventh 





Amendment to the Constitution, which was urged by 
counsel on one side, and also by the members of the 
court who dissented from the opinion of the major- 
ity. 

The position is by no means a new doctrine in the 
history of the Supreme Court of the United States. 
As remarked by Mr. Justice Matthews, it has been re- 
peatedly held by that court “ that whenever, in a con- 
troversy between parties to a suit, of which these [the 
Federal] courts have jurisdiction, the question arises 
upon the validity of law by a State impairing the obli- 
gation of its contract, the jurisdiction is not thereby 
ousted, but must be exercised with whatever legal con- 
sequences to the rights of the litigants may be result 
of the determination.”’ Fletcher v. Peck, 6 Cranch, 87; 
New Jersey v. Wilson, 7 id. 164; Green v. Biddle,8 
Wheat. 1, 84; Providence Bank v. Billings, 4 Pet. 514; 
Woodruff v. Trapnall, 10 How. 190; Jefferson Branch 
Bank vy. Skelly, 1 Black, 436; and Wolff v. New Or- 
leans, 103 U. S. 358. These cases were decided after 
the adoption of the Eleventh Amendment. 

The Supreme Court of the United States, in Osborn 
v. Bank of the United States, 9 Wheat. 738, held that 
although a State canuot in a Federal court be sued by 
a citizen of another State, and thus be made a defend- 
ant party on the record, an injunction would never- 
theless lie from such acourt against a State officer to 
prevent him from carrying into effect an unconstitu- 
tional State law, and that the suit against Osborn, 
brought in a Circuit Court of the United States, was 
not a suit against the State of Ohio, of which State he 
was an officer, although the State was interested in 
the suit, and, through its Legislature, had enacted the 
law under which Osborn was acting. Chief Justice 
Marshall said in this case: 

“Tf the State of Ohio could have been made a party 
defendant, it can scarcely be denied that this would 
have been a strong case for an injunction. The ob- 
jection is that as the real party cannot be brought 
before the court a suit cannot be sustained 
against the agents of that party; and cases have been 
cited to show that a Court of Chancery will not make 
a decree unless all those who are substantially inter- 
ested be made parties to the suit. This is certainly 
true where it isin the power of the plaintiff to mak? 
them parties; but if the person who is the real princi- 
pal—the person who is the true source of the mischief, 
by whose power and for whose advantage it is done— 
be himself above the law, be exempt from all judicial 
process, it would be subversive of the best established 
principles to say that the laws could not afford the same 
remedies against the agent employed in doing the 
wrong which they would afford against him could his 
principal be joined in the suit.” 

The doctrines adopted in this case were reaffirmed 
in Davis v. Gray, 16 Wall. 203, to the following ef- 
fect: 

1. That a Circuit Court of the United States, in a 
proper case in equity, may enjoin a State officer from 
executing a State law in conflict with the Constitution 
or a statute of the United States, when such execution 
will violate the rights of the complainant. 

2. That where a State is concerned the State 
should be made a party if it can be done, and that if 
this cannot be done, that is a sufficient reason for the 
omission to do it, and the case may proceed to a de- 
cree against her officers in all respects as if she were a 
party to the record. 

3. Thatin deciding who are parties to the suit, the 
court will not look beyond the record, and that mak- 
ing a State officer a party does not make the State a 
party, although her law may prompt his action, and 
she may stand behind him as the real party in inter- 
est. 

Mr. Justice Miller, in stating the opinion of the court 
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in Cunningham v. Macon & Bruns. R. Co., 109 U. S. 446, 
specified several classes of cases which had been deci- 
ded by the court, and in regard to the second class 
said: ‘‘Another class of cases is where an individual is 
sued in tort for some act injurious to another in regard 
to person or property, to which his defense is that he 
acted under the orders of the government. In those 
cases he is not sued as or because he is the officer of 
the government, but as an individual, and the court is 
not ousted of jurisdiction because he asserts authority 
as such officer. To make out his defense he must 
show that his authority was sufficient in law to pro- 
tect him.’ Mitchell v. Harmony, 13 How. 115; Bates 
v. Clark, 95 U.S. 204; Meigs v. McClung, 9 Cranch, 11; 
Wilcox v. Jackson, 13 Pet. 498; Brown v. Huger, 21 
How. 305; and Grisar v. McDowell, 6 Wall. 363. These 
cases were referred to as embodying the principle 
stated. 

To the same effect, so far as the principle is con- 
cerned, is the case of United States v. Lee, 106 U.S. 
196. The original action in this case was one in eject- 
ment, brought against the defendants, who were in 
possession of certain lands as officers of the United 
States, to which the plaintiff in the court below 
claimed the lawful title, of which title, as the Supreme 
Court held, he had not been legally dispossessed. It 
was conceded by the court that the United States 
could not, without their consent, be lawfully sued; 
and at the same time it was held that this doctrine 
has no application to officers and agents of the United 
States who, when as such holding for public uses pos- 
session of property, are sued therefor by a person 
claiming to be the owner thereof or entitled thereto, 
and that the lawfulness of that possession and the 
right or title of the United States to the property may 
by a court of competent jurisdiction be the subject- 
matter of inquiry, and adjudged accordingly. The 
court affirmed the judgment giving the property to 
Lee, on the ground that although it was held by offi- 
cers of the United States as such, who were,the par- 
ties sued, still the lawful title was not in the United 
States, but in Lee, and hence these officers did not 
hold the property by any legal authority. United 
Statesv. Peters, 5 Cranch, 115; Meigs v. MeClung’s 
Lessee, 9id.11; Wilcox vy. Jackson, 13 Pet. 498; Geor- 
gia v. Madrazo, 1 id. 110; Osborn yv. Bank of the United 
States, 9 Wheat. 738; Grisar v. McDowell, 6 Wall. 363; 
Brown v. Huger, 21 How. 305; Davis v. Gray, 16 Wall. 
204; The Siren, 7 id. 152; and The Davis, 10 id. 15. 
These cases were cited by Mr. Justice Miller in stating 
and sustaining the opinion of the court. 

It is not true then that a suit against a State officer 
is necessarily a suit against the State of which he is an 
officer within the meaning of the Eleventh Amend- 
mentto the Constitution. If being an officer of a 
State, he is acting under color of an unconstitutional 
State law, then in legal contemplation he is acting 
under no lawful authority whatever; and this makes 
him a wrong-doer and a trespasser, who may be sued, 
if in so doing he invades the rights of another party. 
This is precisely the predicament in which the deliv- 
erance of Mr. Justice Matthews, speaking for the 
court, places the tax collector of Virginia, who hav- 
ing refused to receive the tax-receivable coupons, pro- 
vided for in the Funding Act of 1871, in discharge of 
the tax payer's taxes due to the State, proceeds to en- 
force payment by the seizure and sale of the tax pay- 
er’s property. Such tax payer may bring an action 
against him as a trespasser acting without any author- 
ity of law; and in so doing he does not bring the 
action against the State of Virginia. Any other rul- 
ing would leave an aggrieved party without any rem- 
edy in a Federal court in any case in which a State 
government should, through its officers, assume to ex- 





ercise authority which it does not possess, and cannot 
therefore lawfully exercise. No State statute, how- 
ever incompatible with the Constitution of the United 
States, could, upon any other principle, be, by a Fede- 
ralcourt, prevented from being carried into effect by 
State officers; and no remedy in such a court would 
be available to the party whose rights might be in- 
vaded by the execution of such a statute. 

The principles thus set forth by Mr. Justice Mat- 
thews at large in Poindexter v. Greenhow, were by 
the court applied as decisive in the case of White v. 
Greenhow, in that of Chaffin v. Taylor, and in that of 
Allen v. Baltimore & Ohio R. Co., 5 Sup. Ct. Rep. 923- 
§28. It was held in the last of these cases that the 
remedy by injunction to prevent the collection of 
taxes by distraint upon the rolling stock, machivery, 
cars, engines and other property of railroad corpora- 
tions, after a tender of payment in tax-receivable cou- 
pons, is sanctioned by repeated decisions of the Su- 
preme Court, and has become common and unques- 
tioned practice in similar cases, where exemptions 
have been claimed in virtue of the Constitution of the 
United States, the ground of the jurisdiction being 
that there isno adequate remedy at law. The ruling 
of Judge Bond iu that case, as reported in 17 Fed. Rep. 
171, was affirmed. 

In Marye v. Parsons, 5 Sup. Ct. Rep. 932, the court 
held, in the opinion delivered by Mr. Justice Mat- 
thews, that the contract right of a coupon holder un- 
der the Virginia act of March 30,1871, whereby his 
coupons are receivable in payment of taxes, can be ex- 
ercised only by a tax payer, and thata billin equity 
for an injunction to restrain tax collectors from refus- 
ing to receive them when tendered in payment of 
taxes will not lie in behalf of acoupon holder who does 
not allege himself to be also a tax payer. Such a bill 
calls for a decree declaring merely an abstract right, 
and does not show any breach of the contract or other 
ground of relief. 

These cases, especially in view of the principles 
adopted by the Supreme Court of the United States 
in determining them,would seem to settle the Virginia 
coupon question, so far as it can be settled by ad- 
judication. The tax-receivable coupons are to all in- 
tents and purposes a legal tender for the payment of 
taxes due to the State of Virginia; and when tendered 
for this purpose by the tax payer to the proper officer 
of the State, the taxes are in legal effect paid, whether 
the coupons are received or not, so far as any subse- 
quent proceedings to enforce payment are concerned. 
Any such proceedings on the part of the tax collector 
will render him personally responsible as a trespasser 
and a wrong-doer; and no law of the State can pro- 
tect him against this liability. All existing laws of the 
State of Virginia, inconsistent with the contract made 
under the Funding Act of 1871, are simply a dead let- 
ter, and of no force. Any future legislation of the 
State, if having the same character, would be egually 
without authority. Whatever the people of Virginia 
may think or do inregard to the matter, such is the 
position of the Supreme Court of the United States. 

Judge Bond, of the United States Circuit Court, as 
reported in the secular papers, has recently rendered 
a decision which gives practical] effect to the opinion 
and order of the Supreme Court. His decree declared 
that when atax payer tenders the tax-receivable cou- 
pons for his taxes due to the State of Virginia, he has 
thereby paid his taxes; that if the coupons be refused, 
the tax payer may deposit them in court, and that the 
clerk thereof shall give him a receipt, certifying that 
by order of the court his taxes are paid; that the col- 
lector of taxes is forever enjoined from levying upon 
the tax payer’s property, and from returning said 
property as delinquent for taxes; and that the collec- 
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tor shall pay the costs of each suit that he forces the 
tax payer to bringin defense of his rights. This sim- 
ply putsinto a+ orking form the principles affirmed in 
the decision of the Supreme Court. 

SAMUEL T. SPEAR. 





NEGLIGENCE — LIABILITY OF RECEIVER FOR. 





NEW JERSEY COURT OF ERRORS AND APPEALS, 


LittTwz V. DUSENBERRY.* 


A receiver of an insolvent railroad company, empowered ky 
statute to operate the railroad forthe use of the public, 
acting as a common crrier, in the carriage of passengers, 
is not a public officer, entitled to immunity as such, but 
may be sued at law, in his representative capacity, by 
leave of the court appointing him, as the company might 
be, for negligence of his agents in operating the road, re- 
sulting in the death of a passenger. 


()* error to Supreme Court. 


James P. Dusenberry, administrator, etc., of Cephas 
M. Woodruff, deceased, brought an action of trespass 
on the case, in the Supreme Court, against Henry 8S. 
Little, receiver of the Central Railroad of New Jersey, 
to recover damages for the death of said decedent, 
caused by the alleged wrongfulact, neglect or default 
of the agents of said receiver in operating said rail- 
road, under the statute. Rev., p. 294. The deceased 
was a passenger on a train of cars of the Central 
Railroad, holding a ticket from Ocean Grove to New 
York city, on June 29, 1882, when the carin which he 
was sitting was thrown from the track at Parker's creek 
by an imperfect switch, on the New York and Long 
Branch Railroad, by which he was killed. The action 
was tried in the Circuit Court of Essex county, and a 
verdict rendered forthe plaintiff. For this amount 
and costs, a judgment was entered in the Supreme 
Court, and this writ of error was brought to reverse 
the judgment. 


John W. Taylor, for plaintiff in error. 
H. C. Pitney,for defendant in error. 


Scupper, J. The first error assigned on the bill of 
exceptions returned with the writ isthat the receiver 
was not liable to this action because that under his 
statutory appointment he is not acommon carrier, but 
a public officer. 

This statute of February 11, 1874, enacts ‘‘ that when- 
ever any incorporated railroad company in this State 
shall become insolvent, and the property of such com- 
pany shall have passed into the hands of a receiver by 
order of the chancellor, in accordance with the act to 
which this isa supplement, the receiver shall, and he 
is hereby empowered to operate said railroad for the 
use of the public, subject at all times to the order of 
the chancellor; and all expenses incident to the oper- 
ation of said railroad shall bea first lien on the re- 
ceipts, to be paid before any other incumbrance what- 
ever.”’ Rev., p. 196, § 106. 

Itis urged that as he was empowered by the act to 
operate the railroad forthe use of the public, there 
can be no liability to individuals on his part when ex- 
ecuting this public duty. Freeholders v. Strader, 3 
Harr. 108; Cooley v. Freeholders, 3 Dutch. 415; Liver- 
more v. Freeholders, 5 id. 245; 8S. C., 2 Vroom, 507; 
Pray v. Jersey City, 3 id. 394; Marvin Safe Co. v. Ward, 
46 N. J. L. 19-21, are cited in support of this position. 
The exhaustive view of this disputed principle in Hill 
v. Boston, 122 Mass. 344; 23 Am. Rep. 332, defines its 
trueapplication in protecting those who are acting 
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under public authority. It agrees with the statement 
in the conclusion of the opinion of the court in Pray y, 
Jersey City, in these words: ‘ The neglects of agents 
of the public in the discharge of their legitimate func- 
tions cannot constitute the basis of an action in be- 
half of anindividual who has sustained a particular 
damage. Such neglects are public offenses, and must 
be remedied by indictment.’’ Taking this as the set- 
tled law of our State, the first inquiry is, does this de- 
-fendant,the receiver of an insolvent railroad company, 
stand in such position to the public that he can claim 
its protection? 

An examination of the cases where this immunity 
has been given will show that it is limited to those 
who are strictly public officers, who are parts of the 
governmental agency of the State, entirely distinct 
from individual gain or profit, such as State, county, 
municipal and township boards and officers, discharg- 
ing duties imposed on them by law, with none behind 
them but the public, whom they represent, and no 
funds to answer for damages except those that must 
be taken from the public treasury. The phrase in the 
statute, “to operate said railroad forthe use of the 
public,” does not create this public office. It imposes 
on the receiver appointed by the chancellor no other 
duty to the public than that which belongs to every 
railroad corporation acting under statutory authority. 
They must operate their railroads for the use of the 
public, and do so, otherwise they could have no legal 
right of eminent domain to condemn lands and mate- 
rials for the construction and maintenance of their 
roads. The object of the statute is plain, that when 
arailroad company becomes insolvent, it shall and 
may be kept in operation for the public convenience of 
travel and transportation. If its operation should im- 
mediately cease when its insolvency is determined, 
great detriment would follow to those who are de- 
pendent on it as a highway open for the use of all who 
may nedit. At the trial in the Circuit, the judge in 
charging the jury, said that the statute “was simply 
designed to secure the running of the road in the in- 
terest of the public, by making the running expenses 
the first lienon the receipts, in priority over incum- 
brances.”’ This is the obvious meaning, and there was 
no intention on the part of the Legislature to create a 
new public office, and clothe the receiver who occupied 
it by the appointment of the court, with the immuni- 
ties of such office, and thereby enable him to shield 
himself, cover up the earnings and protect the stock- 
holders and creditors from damages to others in operat- 
ing the road. 1t has been the judicial construction of 
this statute in our courts, that it does not change the 
obligation of the receiver, who by the appointment of 
the chancellor takes upon him the management of the 
road, and that he is liable, in his representative capac- 
ity in all respects to others for injuries, as the com- 
pany would be, if transacting its business in the usual 
way. 

Klein v. Jewett, 11 C. E. Green, 474, decided that 
there was such liability of the receiver, and on appeal 
to this court, in the same case, 12 C. E. Green, 550, this 
point appears to have been abandoned. 

Palys v. Jewett, 32 N. J. Eq. 302, was an action 
against the defendant, as the receiver of the Erie rail- 
way, fordamages alleged to have been sustained by 
the plaintiff by reason of the negligence of the em- 
ployees of the receiver in the management of a train 
of cars, and it ruled that a person having a legal cause 
of action, sounding merely in tort against the receiver 
appointed by the Court of Chancery, has a right to 
pursue his redress by an action of law, with the per- 
mission of the chancellor. In the first-named case, 
Meara v. Holbrook, 20 Ohio St. 137; S. C., 5 Am. Rep. 
633; Blumenthal v. Brainerd, 38 Vt. 402; Paige v. 
Smith, 99 Mass. 395, are cited with approval. In all, re- 
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ceivers are held to their liability as common carriers’ 
for a breach of duty or obligation arising out of busi- 
ness intrusted to them in that relation, and it is no de- 
fense at law that they were running and managing the 
line of railroad as receivers, under the appointment of 
the Court of Chancery. 

It is said in Jones on Railroad Securities, { 509, that 
there is much diversity of opinion upon the question 
whether a receiver is liable for the negligence of his 
employees in the same manner and to the same extent 
that a railroad company, operating its road, is liable. 
After citing and balancing the cases in different courts, 
he concludes that the doctrine of respondeat superior, 
as between a receiver acting under the direction of a 
Court of Chancery and his employees, has no applica- 
tion. Ifthis be confined to the principle that a re- 
ceiver is not personally responsible for injuries suffered 
by the neglect or misconduct of persons employed by 
him in performing his duties under the appointment 
of court, there will probably be no difference of opin- 
ion, but if he is not held liable in his representative 
capacity for the negligence of his employees, and inno 
way responsible for their misconduct, a very serious 
difficulty is presented, for it thus appears there may 
be a right, where there is no remedy to enforce it. But 
the author further says: ‘Considerations of policy 
may very likely lead to the adoption of the rule that a 
receiver shall not be allowed to exercise the rights 
and powers of a common carrier, without also being 
held subject toa common carrier’s duties and liabili- 
ties.”’ 

Cardot v. Barney, 63 N. Y. 281; 8. C., 20 Am. Rep. 
533, 540 note, holds that an assignee or receiver 
in bankruptcy of an insolvent corporation is not liable 
to an action for the negligence of employees, unless he 
assumes to act as acommon carrier, other than as an 
officer of the court, or where personal neglect is impu- 
ted to him. 

Danforth, J., in Kain v. Smith, 80 N. Y. 458, 470, re- 
marking on the case of Cardot v. Barney, says: ‘ Ob- 
serve the care with which the facts are eliminated on 
which it rests; but as if to prevent any misconception, 
the learned judge confines it to a case where there is 
an absence of evidence that the operator assumed to 
act otherwise than as an assignee, or that he held him- 
selfout as acarrier of passengers other than as an 
officer of the court. So limited there is no danger that 
avy injury will go without compensation. Damages 
forinjury to the person, whether passenger or em- 
ployee, for loss of goods or otherwise,would be charge- 
able upon and payable out of the fund in court, the 
same as other expenses of administration; ”’ and this 
may be reached, he says, by application to the same 
tribunal which might itself dispose of the matter by 
administering justice between the parties or allow the 
party aggrieved to bring his suit at law for the al- 
leged injury. He cites Klein v. Jewelt as authority. 
The case turned on other facts, which it is not neces- 
sary to state. 

The examination of these cases does not show so 
great a divergence of authority as has been supposed, 
for it is not contended in this case, nor has it ever 
been held in our courts, that the fund in the hands of 
the court, or of the receiver as its officer, can be 
reached without the leave of the Court of Chancery,or 
that an action can be brought at law to fix the meas- 
ure of damages sustained, without such leave. After 
judgment obtained at law, the execution will be stayed 
by injunction or by motiou in the court having con- 
trol of the process. 

Burton vy. Barbowr, 104 U. S. 126, which discusses 
this subject very fully, concludes on the facts there in- 
volved, that a court of equity, having in its hands for 
administration, as trust assets, a railroad or other 








property, may authorize the receiver to keep it in re- 
pair, and manage it in the ordinary way, until it can 
be sold to the best advantage of all interested therein. 
But without leave of that court, a court of another 
State has, under the circumstances, no jurisdiction to 
entertain suits against him for causes of action aris- 
ing in the State wherein he was appointed and where 
the property is situated, which are based on his neg- 
ligence or that of his servants, in the performance of 
their duty, in respect to the property. The plea in 
that case averred that the plaintiff had not obtained 
leave of the court having custody of the railroad 
assets, to bring and maintain his suit. It was on de- 
murrer to the plea which admitted that the 
suit was brought without leave, that the case was con- 
sidered. If such leave had been obtained before ac- 
tion brought, a different case would have been pre- 
sented. 

Farlow, Receiver, v. Kelly, 108 U. S. 288, in which an 
action was brought against a receiver of a railroad cor- 
poration, to recover damages against him, as common 
carrier, for injuries suffered by a collision of the car in 
which the plaintiff was riding, with a freight car 
standing on a side track, shows that Kelly, the plaint- 
jff, petitioned the court which appointed the receiver, 
for leave to sue him in another court, to recover for 
injuries sustained. This was denied, and he asked 
leave to file hiscomplaint against the receiver, in a 
suit for the foreclosure of a mortgage, in which the 
receiver was appointed. This was granted, and the 
receiver ordered to make his defense, which was found 
against him. 

It can hardly be said, as the result of an examination 
of these cases, and many others referred to in them, 
that it is settled law that a receiver of an insolvent 
railroad corporation may not be sued at law, where, 
as in this case, he is continuing the business of the 
company, as acommon carrier, for the transportation 
of passengers and freight for hire, and where the de- 
fense is not set up that the action is br ught without 
leave of the court that appointed him. On the con- 
trary it appears that with such leave, he may be sued 
at law, and that it accords with sound principle and 
reason that a receiver exercising the franchise of a 
railroad company shall be held amenable, in his official 
capacity,to the same rules of liability that are applica- 
ble to the company while it exercises the same powers 
of operating the road. Sprague v. Smith, 29 Vt. 421. I 
do not tind in the case returned the specific exception 
taken that leave was not granted to bring the action. 
If this be so it will be assumed, after verdict in a court 
having general common-law jurisdiction, that what- 
ever was necessary to sustain the case stated in the 
declaration, was proved on the trial, and that such 
leave was granted. Stennel v. Hogg, 1 Wm.Saund. 228; 
Steph. Pl. *148. 

(Omitting minor points.] 

This covers all the assignments of error in the case 
presented, and the judgment will be affirmed. 

For affirmance—The Chancellor, Chief Justice Dixons 
Knapp, Parker, Reed, Scudder, Van Syckel, Brown, 
Clement, Cole, Paterson, Whitaker. 13. 

For reversal—None. 

[As to liability of for negligence—See also 49 Vt. 255; 
98 U. S. 252.) 

[As to suing without leave of cowrt—See 36 Am. Rep. 
104; 29 id. 534; 16 Eng. 757; 25 Alb. L. J. 46; 18 W. Dig. 
658; 4 Dill. 508.) 
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CARRIER—ILLEGAL CHARGES—MAY BE RECOV- 
ERED BACK. 


OHIO SUPREME COURT, JANUARY TERM, 1884. 


Peters v. RAILROAD Co.* 

A shipper has a right to have his goods transported at legal 
rates over the usual line of a common carrier of such 
goods; and if to procure the services of such carrier the 
shipper is compelled to pay illegal rates established by the 
carrier, the payment is not such a voluntary payment as 
will preclude recovering back the illegal charge ; nor will 
it preclude such recovery if the payments, by arrange- 
ment of parties, are made at the end of each month. 


 ppcarer to the District Court of Scioto county. The 
opinion states the point. 


Edward F. Hunter, W. A. Hutchins and M. A. 
Daugherty, for plaintiffs in error. 


McClintic & Smith and Harrison, Olds & Marsh, for 
defendant in error. 

Fouuett, J. The plaintiffs aver that the defendant 
from time to time has received to and for the use of 
the plaintiffs several sums of money specified and set 
forth in tabular statements; and that the several suns 
so received were for freight charges in excess of legal 
rates. 

It is admitted that the amounts charged were paid. 

The matters set up in the first défense were disposed 
of by this court in Campbell v. M. & C. R. Co., 25 Ohio 
St. 168, by holding: ‘*‘ Where the railroad of one com- 
pany is purchased by another railroad company in 
pursuance of a statute authorizing the purchase, in 
the absence of any provision of law to the contrary, 
the road passes to the purchasing company subject to 
the same restrictions and limitations as to rates 
chargeable for transportation as attached toit in the 
hands of the vendor.”” And section 12 of the act of 
February 11, 1848, governs this case. 

In that case this court also held that: ‘‘ Where a 
railroad company is authorized to demand and receive 
compensation for transportation of property ‘not ex- 
ceeding five cents per ton per mile, when the same is 
transported a distance of thirty miles or more, and in 
case the same is transported foraless distance than 
thirty miles, such reasonable rate as may be from time 
to time fixed by the company,’ it is unreasonable as a 
matter of law that the company should fix a greater 
sum for a less distance than thirty miles than the 
maximum allowed for full thirty miles.” 

In Smith v. P., Ft. W. & C. Ry. Co., 23 Ohio St. 10, 
this court also held: ‘‘ Whether the rate of passenger 
fare fixed by a railroad company under section 12 of 
the act of February 11, 1848 (S. & C. 271), for distances 
less than thirty miles, be reasonable or not, is a ques- 
tion of fact for the jury, to be determined under such 
instructions by the court as the circumstances of the 
particular case may require.”’ 

In that case McIlvaine, J., said: ‘* Whenever there- 
fore the determination of the question whether the 
rate be reasonable involves the necessity of hearing 
testimony, it falls within the province of the jury.” 
We think the reasonableness of freight fare may be de- 
termined in the same manner. 

In this cuse the special master heard the testimony 
and found the facts, and also reported the evidence, 
and from the peculiar facts of the case the master 
found a certain amount due for ‘‘ the payments in ex- 
cess of the rates authorized by law;’’ and the court 
below, from the same evidence, found the same facts, 
and added interest to that amount and found a defi- 
nite sum. These findings seem conclusive; and 


*To appear in 42 Ohio State Reports, 275. 





whether or not these particular findings be before this 
court for review, the majority of the court think there 
was no error in finding that such payments were for 
charges in excess of rates authorized by law. The de- 
fendant should have known what were legal rates, 
and should have charged no more. 

The plaintiffs have paid to defendant these illegal 
charges—money unjustly obtained; and the remain- 
ing question is, can the plaintiffs recover back the 
same? 

The defendant denies the plaintiffs’ right to recover 
back, on the ground that these illegal charges * were 
so paid voluntarily, after the services for which the 
same were demanded had been fully rendered and 
performed,” etc. 

The plaintiffs paid the charges for each month at the 
end of the month, and as the plaintiffs and defendant 
did not stand on terms of equality, they so paid to se- 
cure transportation for the succeeding month. 

The defendant prescribed its own rates,and would 
earry the plaintiffs’ freight only at the established 
rates, though these rates were illegal and unreasona- 
ble, and when, asa common carrier, it should have 
carried this freight at legal rates. The special master 
found that *‘ the sums exacted were illegal and unau- 
thorized, and plaintiffs were required to pay the same 
to procure the transportation of their property, with- 
out which the plaintiffs in each of said cases, by reason 
of the character of their manufacturing business, 
would have suffered great loss.”’ 

The defendant did not require the payments to be 
made in advance of carrying each shipment of freight, 
but the charges of each month were required to be 
paid at the end of the month, or future freight would 
not be carried. 

Plaintiffs could compel the defendant to carry their 
freight ouly by a resort to the courts and at the end of 
litigation. The history of these suits, begun in 1867 
and just ending in 1884, shows that plaintiffs could not 
obtain speedy and adequate redress, such as would 
save their business and prevent loss, simply by a re- 
sort to the courts to enforce legal rights. And as de- 
fendant would not accept the payment of legal rates, 
and required the full payment of its illegal charges, the 
plaintiffs, complaining and objecting to the increased 
and illegal charges, were forced to pay them. Their 
choice and volition were compelled. Such payments 
are not voluntary. We will refer to some of the au- 
thorities and reasons of this position. 

“The common principle is that if a man chooses to 
give away his mouey, or to take his chance whether 
he is giving it away or not, he cannot afterward change 
his mind; but it is open to him to show that he sup- 
posed the facts to be otherwise,or that he really had no 
choice.”’ Pollock Prin. Cont. 523. These plaintiffs 
‘really had no choice.”’ 

In 1760, in Moses v. Macferlan, 2 Burr. 1005, Lord 
Mansfield said: ‘‘This kind of equitable action to re- 
cover back money which ought not in justice to be 
kept is very beneficial, and therefore much encour- 
aged. Itlies only for money which, ex aequo et bono, 
the defendant ought torefund. * * * But it lies 
for * * *™ money got through * * * an undue 
advantage taken of the plaintiff's situation, contrary 
to laws made for the protection of persons under those 
circumstances.”’ 

The plaintiffs paid this money in like situation. 

In Parker v. Great Western Ry. Co., 7 M. & Gr. 253, 
the court held that payments made to a common car- 
rier to induce it to do what by law, without them, it 
was bound to do, were not voluntary, and might be 
recovered back. Add. Cont. *1043, approves this prin- 
ciple. 








Mr. Justice Matthews, in Swift Co. v. United States, 
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111 U. S. 29, approves the doctrine and calls it a 
‘wholesome principle.’’ 

And in Baker v. City of Cincinnati, 11 Ohio St. 538, 
Gholson, J., approves of the same authority. 

In Maxwell v. Griswold, 10 How. 242, the court said: 
“Now it can hardly be meant in this class of cases 
that to make a payment involuntary it should be by 
actual violence or any physical duress.’’ 

In the case of Railroad Co. v. Lockwood, 17 Wall. 
379, Mr. Justice Bradley says: ‘The carrier and his 
customer do not stand on a footing of equality. The 
latter is only one of a million. He cannot afford to 
higgle or stand out and seek redress in courts. His 
business will not admit such a course. He prefers 
rather to accept any bill of lading or sign any paper 
the carrier presents; often indeed without knowing 
what the one or the other contains. In most cases he 
has no alternative but to do this or abandon his busi- 
ness.”’ 

In Beckwith v. Frisbie, 32 Vt. 559-566, it was 
said: ‘‘To make the payment a voluntary one the 
parties should stand upon an equal footing.” 

This is not acase of individuals dealing with each 
other on terms of equality; noracaseof payment of 
illegal charges to obtain possession of property; 
nor paymeut of illegal taxes to prevent the sale of 
property. 

Here the defendant was a common earrier of such 
freight as plaintiffs had for transportation; the State 
had given the defendant, through its purchase of this 
part of its road, its right to use this road, and had lim- 
ited its rate of charges. The plaintiffs’ business was 
dependent on trausportation by the defendant, and 
they were entitled to have their freight carried at 
legal and reasonable rates. The defendant prescribed 
rates illegal and unreasonable, and required its agents 
to demand and receive such rates or not carry the 
freight. 

Plaintiffs, objecting and protesting against the basis 
and the amount of the charges, paid them at the end 
of each month, and they so paid the illegal charges to 
procure the future carriage of their freight. 

The case of Swift Co. v. United States, 111 U. 8. 22, is 
very much like this. There the commissioner of inter- 
nal revenue had acted upon a wrong basis in charging 
for stamps for friction matches. The Swift Co. gave 
orders for stamps, and paid for each purchase within 
sixty days from the delivery of the stamps; and thus 
dealt from 1870 to 1878. No protest had been made by 
the company, though years before, in 1866, a member 
of the company ‘‘ made repeated protests to the oflfi- 
cers of the internal revenue bureau ”’ against its meth- 
ods of computing commissions” in similar cases. 

The court held: ‘‘A course of business and 
a periodical settlement between the commis- 
sioner of internal revenue and a regular periodi- 
cal purchaser of revenue stamps entitled by 
Statute to commissions on his purchases pay- 
able in money, which shows that the commissioner as- 
serted and the purchaser accepted that the business 
should be conducted upon the basis of payments of the 
commissions in stamps at their par value instead of 
in money, does not preclude the purchaser from as- 
serting his statutory right, if he had no choice, and if 
the only alternative was to submit to an illegal exac- 
tion or discontinue his business.’’ And the court also 
held: ‘‘ When the commissioner of internal revenue 
adopted arule of dealing with purchasers of stamps 
which deprived them of a statutory right to be paid 
their commissions in money, and obliged them to take 
them in stamps, and made known to those interested 
that the rule was adopted and would not be changed, 
the rule dispensed with the necessity of proving in each 
instance of complying with it, that the compliance 
was forced.’’ Mr. Justice Matthews said: ‘“‘ No for- 





mal protest made at the time is by statute a condition 
to the present right of action, as in cases of action 
against the collector to recover back taxes illegally ex- 
acted;’’ and the court did not require any protest. 

The rule was adopted by the commissioner, and 
would not be changed on further application; and 
business could be transacted only on that footing; and 
they paid within sixty days. Here the rates were fixed 
by the defendant, and the shipper must pay or forego 
shipment; and plaintiffs paid within thirty days. In 
principle the cases are alike. 

In McGregor v. Erie Ry. Co., 35 N. J. L. 89-113, 
plaintiff recovered back from defendant certain mon- 
eys unlawfully demanded and taken for transporta- 
tion of merchandise from Paterson to Jersey City. 
Bedle, J., having cited certain cases, said: ‘‘In these 
cases there was an express refusal, but I do not con- 
sider it necessary that the refusal should be express. 
It is sufficient if the person has just and reasonable 
ground to apprehend that unless the money is paid his 
goods will not be carried, or will be withheld. Where 
a corporation or person has the power to refuse a right 
to which a party is entitled, unless he complies with 
an unjust demand, they do not stand on an equal foot- 
ing.” And the court held: ‘‘But when they 
are not on an equal footing, and money is 
paid, not by compulsion of law, but by 
compulsion of circumstances, as when it is paid to 
release goods from illegal restraint, which cannot oth- 
erwise be reasonably effected, or to compel the per- 
formance of a duty by others in order to enjoy or ob- 
tain aright, it may be recovered back. Under this 
head may be classed moneys paid under color of title 
or charges on turnpikes and railroads.” 

“ Courts will not be illiberal in allowing a person to 
act upon his reasonable apprehension of such refusal, 
where the circumstances fairly show that unless he 
does so submit to the demand his right will be with- 
held.” 

In Lafayette & Indianapolis R. Co. v. Pattison, 41 
Ind. 312, the excessive charges were recovered back. 
The syllabus contains the following: ‘ During the re- 
bellion A. had a contract to furnish the government 
with a certain number of beef cattle during two 
months, and forthe purpose of filling such contract 
went to Chicago and made a contract with a railroad 
company to ship cattle for him to Indianapolis at $65 
per car; and leaving an agent to ship, he returned to 
Indianapolis to receive the cattle. The cattle of the 
first shipment of two car loads were sent to the cattle 
yard of A., and after a few days abill for $201.02 was 
sent to A., which he refused to pay, and informed the 
agent of the railroad company that he had a contract 
for the shipment at $65 per car; the agent denied 
knowledge of any such contract, and insisted that the 
bills must be paid as presented, and that he would not 
deliver any future car loads of cattle until the freight 
was paid, as he made it up from the way bills, and 
that the bill included other things besides freight, 
which he could not itemize. It was agreed that A. 
should pay under protest and also future freight, and 
the cattle should be delivered as they arrived, and A. 
should reserve the right to recover any sum so paid 
unjustly. In pursuance of this agreement the agent 
delivered the cattle at the yard of A. as they arrived 
from time to time, and as soon as the bills were pre- 
pared they were paid by A. Held, that the payments 
were not voluntary, and that A. could recover all sums 
so paid in excess of his contract price.” And Buskirk, 
J., says: ‘‘ We are of opinion that the money so paid 
could be recovered back if there had been no valid 
agreement that it might be. While the appellants 
were not in the actual possession of the cattle of the 
appellee, they possessed such power and control over 
the shipment and delivery thereof as gave them an 
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undue advantage over the appellee, and the necessity 
of the appellee was so great and pressing as to deprive 
him of the freedom of his will.” 

The case of Chicago & Alton R. Co.v. C. V. & W. 
Coal Co., 79 Ill. 121, is as follows: 

“1. Certain individuals constructed a railroad twelve 
miles long, extending from a coal mine, belonging to a 
coal company,to a station on the Illinois Cent. railroad, 
and on April 30, 1869, they sold the same to a railroad 
company and turned it over to them, and on the same 
day the company purehasing turned it over to another 
railroad company. The last-named company operated 
the road in pursuance of the contract of sale between 
the first owners and the purchasers from them, for 
three years, complying with the terms of said contract 
as to rates of freight to be charged to the coal com- 
pany for transportation of its coal. The individuals 
building and selling the road, and the coal company, 
were the same. Held, that the railroad company last 
purchasing, by taking the road and recognizing the 
rates of freight established by the contract of sale, 
adopted the contract, and were bound by its terms, 
and that the coal company could maintain an action 
against them for a breach of it.” 

**2. In such a case, where the coal company had no 
other outlet for its coal, and the railroad company ex- 
acted more freight than, by the terms of the contract, 
they were entitled to, the coal company should be con- 
sidered as under a kind of moral duress, and the pay- 
ment by them of the freight demanded, under such 
circumstances, cannot be considered voluntary, and 
they would have the right to sue upon the contract 
and recover back the excess of freight paid over the 
contract rate.” 

Mr. Justice Breese said: ‘‘It can hardly be said 
these enhanced charges were voluntarily paid by ap- 
pellees. It was acase of ‘life or death’ with them, as 
they had no other means of conveying their coals to 
the markets offered by the Illinois Central, and were 
bound to accede to any terms appellants might im- 
pose. They were under a sort of moral duress, by 
submitting to which appellants have received money 
from them which in equity and good conscience they 
ought not to retain.”’ 

In Mobile & Montgomery Ry. Co. v. Steiner, 61 Ala. 
559, illegal charges for transporting cotton were recov- 
ered back. The court said: ‘‘The nature of the busi- 
ness considered, the shipper does not stand on equal 
terms with the carrier in contracting for charges for 
transportation; andif the shipper pays the rates es- 
tablished in violation of law by the carrier rather than 
forego his services, such payment is not voluntary in 
the legal sense, and the shipper may maintain his ac- 
tion for money had and received to recover back the 
illegal charge.”’ 

To the objection that the payments were voluntarily 
made, and therefore could not be recovered back, 
Stone, J., said: ‘‘ Railroads have so expedited and 
cheapened travel and transportation; have so driven 
from their domain all competing modes of transporta- 
tion, that the public is left no discretion but to employ 
them, or suffer irreparable injury in this age of steam 
and electricity. They have their established rates of 
charges, and these the shipper must pay or forego their 
facilities and benefits. To object or protest would be 
an idle waste of words. The law looks to the sub- 
stance of things, and does not require useless forms or 
ceremonies. The corporation and the shipper are in 
no sense on equal terms, and money thus paid to ob- 
tain a necessary serviee is not voluntarily paid, as the 
law interprets that phrase.”’ 

The above citations are sufficient. 

The foregoing principles and authorities show that 
the payments made in this case should not be re- 
garded as voluntary, and that no principle of equity 





shown by defendant can aid the defendant in with- 
holding from plaintiffs the money so unjustly obtained 
by the defendant. 

There was error in the courts below, and this court 
enters judgment for the plaintiffs for the amount 
found by the court below, together with interest on 
the same from the first day of that term of court, and 
costs of suit. 

Judgment reversed and judgment for plaintiffs. 


Jounson, C. J. Concurs in holding that under the 
facts disclosed the excessive charges may be recovered 
back, but he dissents from the construction placed on 
section 12 of the act of 1848, which limits the rate of 
freight to five cents per ton per mile for distances of 
thirty miles or more, aud reasonable rates for less dis- 
tances. He does not think that section applies to 
packages and parcels weighing less than a ton, and 
which by the usual custom are not shipped by weight. 

McILVAINE, J., dissenting. 

[See 22 Am. Rep. 512; 24 id. 622; 
323; 13 id. 220; 19 id. 367; 56 .N. Y. 
Ep.] 


30 id. 689; 15 id. 
289; T4id. 125.— 


a 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

WRIT OF ERROR—COMPROMISE—AFTER JUDGMENT— 
DISMISSAL.— Where, after the rendition of the judg- 
ment sought to be reversed, the matter in controversy 
has been the subject of a valid compromise between 
the parties to the litigation, which leaves nothing of 
the controversy presented by the record in the Su- 
preme Court to be decided, the writ of error will be 
dismissed on motion. This court has dismissed sev- 
eral suits on grounds much more liable to the objec- 
tion raised than the present case, as in the case of 
Cleveland v. Chamberlain, 1 Black, 419, where the 
plaintiff in error, having bought out the defendant’s 
interest in the matter in controversy, and having con- 
trol of both sides of the litigation in the suit, still 
sought for other purposes to have the case decided by 
this court. On evidence of this by affidavits the court 
dismissed the writ. Similar cases in regard to suits 
establishing patent rights or holding them void by the 
inferior courts, as in Lord vy. Veazie, 8 How. 254; 
Wood Paper Co. v. Heft, 8 Wall. 356, have been dis- 
missed, because the parties to the suit having settled 
the matter, so that there is no longera real contro- 
versy, one or both of them was seeking a judgment of 
this court for improper purposes, in regard to a ques- 
tion which exists no longer between those parties. It 
is by reason of the necessity of the case that the evi- 
dence by which such matters are brought to the atten- 
tion of the court must be that not found in the trans- 
cript of the original case, because it occurred since 
that record was made up. To refuse to receive appro- 
priate evidence of such facts for that reason is to de- 
liver up the court as a blind instrument for the per- 
petration of fraud, and make its proceedings by such 
refusal the means of inflicting gross, injustice. The 
cases and precedents we have mentioned are sufficient 
to show that the proposition of plaintiff in error is un- 
tenable. In the case of Board of Liquidation v. Louis- 
ville & N. R. Co., 109 U.S. 2238, a question arose on the 
presentation of an order made by the authorities of 
the city of New Orleans to dismiss a suit in this court 
in which that city was plaintiff in error. The order 
was based on a compromise between those authorities 
and the railroad company, which the board of 
liquidation, intervening here, alleged to be without 
authority, and fraudulent. The court here did not 
disregard the compromise orthe order of the city to 





*Appearing in 5 Supreme Court Reporter. 
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dismiss the case; but considering that the question of 
authority in the mayor and council of the city to 
make the compromise, and of the alleged fraud in 
making it, required the power of acourt of original 
jurisdiction to investigate and decide thereon, con- 
tinued the case inthis court until that was done in 
the proper court. But when this was ascertained in 
favor of the action of the mayor and council, the suit 
was dismissed here on the basis of that compromise 
order. County of Dakotay. Glidden. Opimion by Mil- 
ler, J. 

(Decided Jan. 26, 1885.] 


WRIT OF ERROR—NEGLIGENCE—MAIL AGENT NOT 
PASSENGER.—-As the statutes of the United States, 
which authorize the employment and direct the ser- 
vice of mail route agents, do not make an agent so 
carried by a railroad company a passenger, or deprive 
him of that character, in construing the Pennsylvania 
statute giving aright of action for death caused by 
negligence, a writ of error will not lie to review the 
decision of the Supreme Court of Pennsylvania hold- 
ing that an agent so killed was not a passenger within 
the meaning of the State statute. Price v. Penn. 2. 
Co. Opinion by Miller, J. 

(Decided Jan. 26, 1885.] 


DEBTOR AND CREDITOR—SATISFACTION OF DEBT.— 
A creditor who receives from his debtor a certificate 
in writing, not negotiable, of the amount of his debt, 
and sells the certificate to a third person for value less 
than its nominal amount, thereby authorizes the pur- 
chaser toreceive the amount from the debtor, and 
cannot, after the debtor has paid itto the purchaser, 
maintain any action against the debtor. A creditor 
who receives from his debtor a negotiable instrument 
of the debtor for the amount of his debt, and sells it 
for its market value to a third person, cannot sue the 
debtor on the original debt. See Cowdrey v. Vanden- 
burgh, 101 U. 8. 572; Foss v. Lowell Savings Bank, 111 
Maas. 285; Harris v. Johnston, 3 Cranch, 311; Emblin 
v. Dartnell, 1 Dowl. & L. 591. Looney vy. Dist. of Col- 
umbia. Opinion by Gray, J. 

{Decided Jan. 26, 1885.] 

CREDITOR’S ACTION—RESCUERS OF DEBTOR’S GOODS. 
—A judgment creditor hasa right of action against 
the rescuers of the person or goods of the debtor 
seized by the sheriff to satisfy the judgment, or 
against one who prevents the seizure of the debtor's 
goods on execution. In Comyns’ Digest, under the 
head of ‘Action on the Case for Malfeasance,”’ A 5, it 
is stated that an action will lie for rescue of a person 
arrested upon mesne or judicial process, citing May v, 
Proby, 2 Cro. 419; Hodges v. Marks, id. 486; Mynn v. 
Coughton, Cro. Car. 109; or of goods taken in execu- 
tion, citing Fitzherbert’s Natura Brevium, 101, 102, 
Reg. 117. And the action lies by the party to the suit 
in which the arrest was, citing Hodges v. Marks, 2 
Cro. 486; Mynn v. Coughton, Cro. Car. 109; 2 Rolle, 
Abr. 556, pl. 14,15. Under the head of ‘“‘ Rescous,’”’ D 
2, the same author says: ‘‘So if a person arrested 
upon mesne process be rescued, an action upon the 
case lies against the rescuers by the plaintiff in the 
suit, for he has the loss and no remedy against the 
sheriff,’ referring to cases above cited, and also to 
Kent v. Elwis, 2 Cro. 242; May v. Proby, 3 Bulst. 200; 
Congham’s case, Hut. 98. In 2 Rolle Abr. 556, pl. 14, 
15, itis said: ‘“Ifasergeant of London or bailiff of 
the counter take a man onacapias in process at my 
suit, and J. S. rescues him out of his possession, I may 
have a general writ of trespass against him, because 
the sergeant is, for this purpose, my servant as well as 
the king’s, and because the taking out of the sergeant’s 
possession, he being my servant, is a taking out of 
mine. Trin. 15, Jac. L., Wheatley v. Stone, adjudged 








ona writ of error at Sergeant’s Inn. ButI may have 
action in the case as well. Trin. Jac. I., Speere v. 
Stone, affirmed same time; S. C. Hobart, 180, sub nom. 
Wheatley v. Stone.”” So in Mynn v. Coughton, Cro. 
Car. 109, cited in Bac. Abr. ‘* Execution,’ O, it was 
held that if a defendant be rescued after being taken 
onacapias ad satisfaciendum, the plaintiff may have 
an action for the misfeasance against the rescuers; for ° 
he is the party who hath the loss, and to whom the in- 
jury is done, and he ought not to be compelled to sue 
the sheriff, who may be dead, and if he recover, the 
rescuers may plead it if sued by the sheriff, so that 
there is no danger of being double charged. 3 to7.,8. 
C. Hut. 98, sub nom. Congham’s case. In May v. 
Sheriff of Middlesex, Cro. Jac. 419, which was an ac- 
tionon the case for escape on mesne process, it was 
held that rescue may be pleaded in bar, but not for 
escape on final process. On mesne process, the sheriff 
was not bound to take posse comitatus, and on rescues 
returned by sheriff on mesne process, process may be 
awarded against the rescuers,and an action on the case 
lies against them. 8S. C. 3 Bulst. 198-201, where a full 
argument by Coke and Doddridge is reported. The 
latter refers to Fitz. N. B. 102, to show that the party 
may sue rescuers. Hodges v. Marks, Cro. Jac. 485, 
was an action on the case for rescuing plaintiff's debtor 
out of sheriff's possession after arrest on mesne pro- 
cess, whereby the debtor escaped and went to pices 
unknown. Held good, for the loss is the plaintiff's, as 
he cannot sue the sheriff; and therefore it is reason 
that he should have action against those who did the 
injury tohim whereby he lost his process and his 
means to recover his debt. Kent v. Elwis, Cro. Jac. 
241;see also May v. Proby, 3 Bulst. 200; Bonham 
Strangewaie’s case, 5 Mod. 217; Boothman vy. Earl of 
Surry, 2 Term R.5; Bonafous v. Walker, id. 126; 
Bentley v. Donnelly, 8 id.127; Seealso Yates v. Joyce, 
11 Johns. 136; Penrod vy. Mitchell, 8 Serg. & R. 522; 
Mott v. Danforth, 6 Watts, 308; Kelsey v. Murphy, 26 
Penn. St. 78; Meredith v. Johns, 1 Hen. & M. 584; 
Adler vy. Fenton, 24 How. 408, distinguished. Findley 
v. McAllister. Opinion by Woods, J. 

[Decided Jan. 12, 1885. 


MUNICIPAL BONDS—KANSAS STATUTE—ELECTION— 
NOTICE—RECITALS — INTEREST — ESTOPPEL—BILL OF 
EXCEPTIONS.—Bonds issued by Anderson county, in 
Kansas under legislative authority, and in payment of 
its subscription to the stock of a railroad company, 
after the majority of the voters of the county had at 
an election voted in favor of subscribing for the stock 
and issuing the bonds, recited on their face the wrong 
statute, but also stated that they were issued “in pur- 
suance to the vote of the electors of Anderson county, 
of September 13, 1869.’ The statute in force required 
that at least thirty days’ notice of the election should 
be given, and made it the duty of the board of county 
commissioners to subscribe for the stock and issue the 
bonds, after such assent of the majority of the voters 
had been given. Inasuit against the board on cou- 
pons due on the bonds, brought by a bona fide holder 
of them, it appeared by record evidence that the board 
made an order forthe election thirty-three days be- 
fore it was to be held, and had canvassed the returns 
and certified that there was a majority of votes in fa- 
vor of the proposition, and had made such vote the 
basis of their action in subscribing for the stock and 
issuing the bonds to the company; and the court di- 
rected the jury to find a verdict forthe plaintiff. Held, 
(1) the statement in the bonds, as to the vote, was 
equivalent to a statement that the vote was one law- 
ful and regular in form, and such as the law then in 
force required, as to prior notice; (2) as respected the 
plaintiff, evidence by the defendant to show less than 
thirty days’ notice of the election could not avail; (3) 
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the case was within the decision in Town of Coloma v. 
Eaves, 92 U. S. 484; (4) the rights of the plaintiff were 
not affected by any dealing by the board with the 
stock subscribed for; (5) the issue or use of the. bonds 
not having been enjoined for two years and a half be- 
tween the day of election and the time the company 
parted with the bonds for value, and the county hav- 
ing for ten years paid the interest annually on the 
bonds, it was estopped, as against the plaintiff, from 
defending, on the ground of a want of proper notice 
of the election; (6) as the billof exceptions contained 
all the evidence, and the defendant did not ask to go 
to the jury on any question of fact, and the questions 
were wholly questions of law, and a verdict for the de- 
fendant would have been set aside, it was proper to 
direct a verdict for the plaintiff. In Pleasants v, 
Fant, 22 Wall. 116, 120, this court said, by Mr. Justice 
Miller, citing Improvement Co. v. Munson, 14 Wall. 
448, that “‘in every case, before the evidence is left to 
the jury, there is a preliminary question for the judge, 
not whether there is literally no evidence, but whether 
there is any upon which a jury can properly proceed 
to find a verdict for the party producing it, upon 
whom the onus of proof is imposed.’’ Those cases 
were cited in Herbert v. Butler, 97 U. S. 319, 320, and 
this court there said, by Mr. Justice Bradley: 
“Although there may be some evidence in favor of a 
party, yet if itis insufficient to sustain a verdict, so 
that one based thereon would be set aside, the court is 
not bound to submit the case to the jury, but may di- 
rect them what verdict to render.”’ It is true that in 
the above cases the verdict was directed for the de- 
fendant. But where the question, after all the evi- 
dence is in, is one entirely of law, a verdict may at the 
trial, be directed for the plaintiff, and where the bill 
of exceptions, as here, sets forth all the evidence in the 
case, this court, if concurring with the court below in 
its views on the questions of law presented by the bill 
of exceptions and the record will affirm the judgment. 
In Bevans v. United States, 13 Wall. 56, a verdict was 
directed for the United States, in a suit by them on 
the official bond of a public officer, and the ruling was 
sustained, the evidence for the plaintiff being all of it 
documentary; this court saying, by Mr. Justice 
Strong: ‘“ The instruction was therefore in accord- 
ance with the legal effect of the evidence, and there 
were no disputed facts upon which the jury could 
pass. The same rule was applied in Walbrun v. 
Babbitt, 16 Wall. 577, to the direction of a verdict for 
the plaintiff, after oral evidence which this court 
states “‘was received without objection, and about 
which there is no controversy,” and on which it says 
it bases its decision. That was a suit to recover the 
value of goods transferred in fraud of the bankrupt 
law. In Hendrick v. Lindsay, 93 U.S. 143, the Circuit 
Court directed the jury to find for the plaintiffs, inan 
action on a bond of indemnity, the plaintiff's evidence 
being all of it documentary, and the defendant giving 
no evidence. This court said, by Mr. Justice Davis: 
“There were no disputed facts in this case for the 
jury to pass upon. After the plaintiffs had rested 
their case, the counsel for the defendant announced 
that he had no evidence to offer; and thereupon the 
court, considering that the legal effect of the evidence 
warranted a verdict for the plaintiffs, told the jury in 
an absolute form, to find forthem. This was correct 
practice where there was no evidence at all to contra- 
dict or vary the case made by the plaintiffs; and the 
only question for review here is whether or not the 
court mistook the legal effect of the evidence.”’ County 
of Anderson vy. Beal. Opinion by Blatchford, J. 
(Decided Jan. 26, 1885.] 


REMOVAL OF CAUSE—CITIZENSHIP—CORPORATIONS. 
—A bill in equity,filed in the Court of Chancery of the 








State of NewJersey by citizens of that State,stockhold- 
ers in a New Jersey railroad corporation, against that 
corporation, and a Peunsylvania railroad corporation, 
and several individuals, citizens respectively of New 
Jersey and Pennsylvania, and directors in one or both 
corporations, alleged that without authority of law, 
and in fraud of the rights of the plaintiffs, and with 
the concurrence of the individual defendants, the 
New Jersey corporation, pursuant to votes of a ma- 
jority of its stockholders made, and the Pennsylvania 
corporation took alease of the railroad and prop- 
erty of the New Jersey corporation; and prayed that 
the lease might be set aside, the Pennsylvania corpor- 
ation ordered to account with the New Jersey corpo- 
ration for all profits received, the amount found due 
ordered to be paid to the New Jersey corporation by 
the Pennsylvania corporation, or upon its failure to do 
so, by the individual defendants, and the New Jersey 
corporation ordered to administer the property in con- 
formity with its charter, and to pay over to the plaint- 
iffs their share of that amount. The defendants 
answered jointly, denying the illegality of the lease, 
and removed the case into the Circuit Court of the 
United States, under theact of March 3, 1875, ch. 137, 
as involvinga controversy between citizens of differ- 
ent States, and a controversy arising under the Con- 
stitution and laws of the United States. The Circuit 
Court, upon the plaintiffs’ motion, remanded the case 
to the State court. Held, that the case was rightly re- 
manded. The New Jersey corporation is in no sense a 
a merely formal party to the suit, or a party in the 
same interest with the plaintiffs;*but is rightly and 
necessarily made a defendant. Hawes v. Oakland, 
104 U. S. 450, 460; Atwool v. Merryweather, L. R., 5 
Eq. 464, note; Menier v. Hooper’s Tel. Co., L. R., 9 Ch. 
App. Cas. 350; Mason v. Harris, L. R., 11 Ch. Div. 97. 
There is no separate controversy between the plaint- 
iffs and those directors who are citizens of Pennsy]- 
vania. The bill seeks affirmative relief against the di- 
rectors, as well as against the two corporations, for 
one and the same illegal and fraudulent act. The sin- 
gle matter in controversy between the plaintiffs and 
all the defendants is the validity of that act; and un- 
less it is determined that the action of the New Jersey 
corporation was invalid as against the plaintiffs, there 
can be no decree against any of the other defendants. 
All the parties on one side of this controversy not be- 
ing citizens of different States from all those upon the 
other side, the citizenship of the parties did not bring 
the case within the jurisdiction of the Circuit Court. 
Ayres v. Wiswall, 112 U.S. 187; 8. C., ante, 90. No 
controversy has arisen under the Constituteon and 
laws of the United States. Neither the bill nor the 
answer, in terms or in effect, claims any right or in- 
volves any question under that Constitution or those 
laws. The question whether a party claims a right 
under the Constitution or laws of the United States is 
to be ascertained by the legal construction of its own 
allegations, and not by the effect attributed to those 
allegations by the adverse party. The bill, while al- 
leging the lease made by the New York corporation to 
be inconsistent with its charter, illegal and void, does 
not assert orimply an intention to impugn the vali- 
dity of any statute of the State for repugnancy to the 
Constitution or laws of the United States. And the 
counsel for the plaintiffs, at the hearing in the Circuit 
Court, as well as in this court, disclaimed the inten- 
tion todo so. Should any such question urise in the 
progress of the cause, and be decided by the State 
court against a right claimed under the National Con- 
stitution and laws, relief may be had by writ of error 
from this court. But inthe present condition of the 
case, the Circuit Court rightly held that it did not in- 
volve a controversy properly within its jurisdiction. 
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Gold Washing Co. v. Keyes,.96 U. S. 199; Smith v. 
Greenhow, 109 id. 669. Cenfral, etc., R. Co. v. Mills. 
Opinion by Gray, J. 

[Decided Jan. 19, 1885.] 


—————————— 


MARYLAND COURT OF APPEALS ABSTRACT.* 

INJUNCTION—RESTRAINING COLLECTION OF ASSESS- 
MENT—STATUTE MUST BE FOLLOWED—AMENDMENT— 
NOT AS TO VOID PROCEEDING.—The appropriation 
of private property to public use has been held by 
this court not to be ‘“‘complete until the proprietor 
is paid or tendered the value of his property, as ascer- 
tained by the inquest orassessment. No preliminary 
step prior to actual payment or tender so fixes the cor- 
poration as to prevent an abandonment of the condem- 
nation or of the enterprise.’’ State v. Graves, 19 Md. 
370; Graff v. Mayor, etc.,10 id. 551. In the case of 
Norris v. Mayor, etc, 44 Md. 604, the court said: ‘It 
has long been the settled Jaw of Maryland that both 
private and municipal corporations, when authorized 
to exercise the power of eminent domain, have the 
right to renounce the inquisition and select a more 
eligible route, or wholly to abandon the improvement 
or enterprise, at any time before actual payment of 
the amount assessed, either by commissioners or jury, 
and until that time no title tothe property condemned 
vests in the corporation. But when this sum is paid 
or tendered the title vests and the constitutional re- 
quirement is gratified.” There isa provision in art. 
4, § 837, of the Code of Local Laws, and also in the act 
of 1878, ch. 143, which makes it the duty of the mayor 
and city council ‘‘to provide for collecting and paying 
over the amount of compensation adjudged to each 
person entitled, or investing it in the stuck of the said 
corporation, bearing an interest of five per centum per 
annum, for the use of any such persons, who because 
oftheir infancy, absence from the city or any other 
cause, may be prevented from receiving it before any 
street, square, lane or alley, in whole or in part, shall 
be opened, extended, widened, straightened or closed 
up.”’ The meaning of this statutory provision is so 
plain and apparent as to need no construction. The 
appellants admit, in their answer, that they have 
neither paid nor tendered the amount of compensa- 
tion, nor invested it for the benefit of the owners of 
the property in conformity with the mode prescribed 
by the statute. Having therefore acquired no title nor 
right of entry for the purpose of appropriating the 
property for public uses, when they thus went upon 
the lands of the appellees without legal authority, they 
were intruders and trespassers; and when they con- 
stituted themselves a tribunal to determine what 
amount of assessments should be paid by the rightful 
owners of the soil, their proceedings were ultra vires 
and absolutely null and void. In Williamson v. Berry, 
8 How. 543, the Supreme Court of the United States, 
after referring to Att.-Gen. v. Lord Hotham, Turn. & 
Russ. 219, said: ‘* The rule is that when a limited tri- 
bunal takes upon itself to exercise a jurisdiction which 
does not belong to it, its decision amounts to nothing, 
and does not create a necessity for an appeal.’’ And 
in another paragraph of the same opinion it is further 
said: “‘Ifit acts without authority its judgments 
and orders are nullities; they are not voidable, but 
simply void, and form no bar to a recovery sought, 
even prior to a reversal, in opposition to them; they 
constitute no justification, and all persons concerned 
in executing such judgments, or sentences, are con- 
sidered in law as trespassers.’’ In the English courts 
it has been so frequently decided, as to have become a 


*Appearing in 62 Maryland Reports. 








settled principle, which cannot now be successfully 
controverted, that a void proceeding is so entirely 
vitiated as to be incapable of amendment. It has no 
effect whatever. Being absolutely null and void no 
person can justify under it. Kentworthy v. Peppiatt, 
4 B. & Ald. 288; Parsons v. Lloyd, 2 W. Bla. 845; 
Grant v. Bagge, 3 East, 128; Carratt v. Morley, 1 Ad. 
& E. (N. 8.) 18 (41 Eng. Com. Law); Mitchell v. Fos- 
ter, 12 Ad. & E. 472; Brook v. Jenney,1 Gale & D. 
567. That when the city commissioner entered upon 
the property of the appellees and proceeded to impose 
upon them the burden of these assessments before the 
city had acquired any right or title by condemnation, 
he was a trespasser, there can be no doubt; and that 
his proceedings were not merely voidable but abso- 
lutely null and void, seems to be a proposition so clear 
as to be beyond the scope of controversy. It has been 
decided that a void proceeding is so entirely vitiated 
as to be incapable of amendment. It is therefore diffi- 
cult to perceive how parties, who in legal contempla- 
tion occupy the attitude of intruders and tort feasors, 
can render valid proceedings which were null and 
voidin their inception, by simply putting an offer on 
the record to pay damages which should have been 
paid anterior to an entry on the land. The offer 
itself is not even a tender, for it is an offer to pay the 
money when called for. Tenders are stricti juris and 
nothing is presumed in theirfavor. They must be un- 
qualified and without condition. Brady v. Jones, 2 
Dow. & Ry. 305; Glasscott v. Day, 5 Esp. 48; Huxham 
v. Smith, 2 Camp. 21; Thomas v. Evans, 10 East, 101; 
Jenuings v. Major, 8C.& P. 6l. But no subsequent 
act ofa wrong-doer cun render valid proceedings which 
were absolutely null and void abinitio. The appellees 
had these assessments imposed upon them by tres- 
passers on their property. They wish to be relieved 
from the burdens thus imposed, and have properly in- 
voked the aid of a court of equity. In Steuart v. 
Mayor, ete., 7 Md. 515, this court has said: ‘If the 
proceedings were illegal no sale could have been made 
underthem for benefits, if proper steps had been 
taken to preventit.” Mayor, elc., v. Hook. Opinion 
by Yellott, J. 

NEGLIGENCE—RAILWAY CROSSING — CONTRIBUTORY 
NEGLIGENCE—MUST LOOK AND LISTEN—FLAGMAN AT 
CROSSING—PRESUMPTION OF SELF PRESERVATION.—(1) 
The general principle is, that where both parties by 
their negligence directly contribute to the production 
of the accident, neither has a right to recover of the 
other for injuries sustained thereby. But there are 
exceptions to this general rule; and in cases like the 
present, the exception is, that if the defendant, or 
those acting for it, had become aware of the perilous 
situation of the plaintiff, though that peril had been 
incurred by the negligent or even reckless conduct of 
the plaintiff, yet the defendant or its agents would be 
bound to use all reasonable diligence to avoid the ac- 
cident. But in order that this qualification of or ex- 
ception to the general rule may be successfully in- 
voked by the plaintiff, he must show knowledge on 
the part of the defendant, or its agents, of the peril in 
which he, the plaintiff, was placed, and that there was 
time after such knowledge, within which to make the 
effort to save him from the impending danger. (2) In 
the absence of statutory requirement, it is now well 
settled, at least by a great preponderance of authority, 
that there is no legal obligation on a railroad company 
to keep at the crossings of the public country roads 
flagmen to give warning to travellers on such roads of 
the passing of trains. It has been so held by this 
court, in the recent case of State, use of Foy v. Phil. 
Wil. & Balto. R. Co., 47 Md. 76, 86; and many decis: 
ions in the highest courts of the country might be 
cited in support of that ruling. The track of the rail- 
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road itself is a signal of danger to all those about to 
cross it; and travellers crossing the rails are bound to 
exercise reasonable care, having regard to the nature 
of the crossing, for their own safety and protection. 
They should, in all cases, before proceeding to cross, 
carefully look and listen, to ascertain whether a train 
is approaching; and the failure on the part of those in 
charge of the train to give the usual or required sig- 
nals, such as the blowing of the whistle or the ringing 
of the bell, will not excuse or justify the traveller on 
the country roads in attempting to crossa railroad 
track without the exercise of that reasonable precau- 
tion of looking and listening for the approach of a 
train. And if the experiment is made without such 
precaution, the party acts at his peril; and in default 
of this precaution, if an accident occurs by a collision 
with a passing train, the traveller must be held to have 
so far contributed to his own misfortune as to pre- 
clude him the right to recover against the railroad 
company. This is the established doctrine by the 
great weight of authority; and alarge number of the 
decisions go to the extent of holding that it is incum- 
bent upon the traveller, at ordinary road crossings, to 
stop, look, and listen, before attempting to cross the 
rails; and if he fail to observe this precaution, he for- 
feits all right to recover for injuries received by col- 
lision. This precaution is not only reasonable and 
proper to be observed on the part of the traveller on 
the public roads, crossing railroad tracks, for his own 
safety, but it is equally necessary for the safety of the 
multitude of the people riding in the railroad trains, 
liable to be killed by collision of the train with obsta- 
cles on the track. Hence courts have been strict and 
rigid in maintaining the rule, requiring care on the 
part of those crossing railroad tracks. Of the many 
decisions made upon the subject we may refer to the 
following: Ernst v. Hudson R.R. Co., 39 N. Y. 61; 
Wilcox v. Rome, etc., R. Co., id. 358; Beisiegel v. N. 
Y. C. R. Co., 40 id. 9; Havens vy. Erie R. Co., 41 id. 
296; Baxter v. Troy & Boston R. Co., id. 502; Butter- 
field v. West. R. Corp., 10 Allen, 532; Penn. R. Co. v. 
Beale, 73 Penn. St. 504; Penn. R. Co. v. Weber, 76 id. 
157; Telfer v. North. R. Co., 30 N. J. 188; Bellefon- 
taine R. Co. v. Hunter, 33 Ind. 335; Railroad Co. v. 
Houston, 95 U. 8. 697, 702. But without going the ex- 
tent of many of the authorities and laying it down as 
an unqualified rule, applicable to all cases, that the 
traveller must actually stop before attempting to cross 
the rails, to look and listen, we hold, with the concur- 
rence of all the authorities, that he must, at least, ex- 
ercise the reasonable precaution of looking and listen- 
ing before venturing over the rails; and his failure to 
observe that predaution is negligence per se ; and if he 
attempts to drive a vehicle across the tracks in view 
ofan approaching train, his conduct is worse than 
negligent, it is simply reckless. Railroad Co. v. Hous- 
ton, supra; Telfer v. Northern R. Co., supra; Dascomb 
v. Buffalo, etc., R. Co., 27 Barb. 227. (3) While it is 
natural, and as a general rule rational, to presume that 
a party acts from incentives of self-preservation, this 
presumption can only be indulged in the absence of 
proof to the contrary. To instruct the jury that they 
may, in considering the whold case, “infer the ab- 
sence of fault on the part of the plaintiff, from the 
known disposition of persons to avoid injuries to 
themselves,’’ in the presence of testimony that tends 
strongly to show the existence of fault, is tantamount 
to instructing them that they may conclude as they 
please ; that they may find upon presumption and put 
the evidence aside. There are cases where this pre- 
sumption may be invoked, and the reports show many 
instances where it has been done. North. Cent. R. 
Co. v. Geis, 31 Md. 357; Railroad Co. v. Gladmon, 15 
Wall. 407; Oldfield v. N. Y. & H. R. Co., 14 N. Y. 310; 
Penn. R. Co. v. Weber, 76 Penn. St. 157; Cleveland & 








Pittsburg R. Co. v. Rowan and Wife, 66 id. 393. But 
au indiscriminate use of the instruction given in this 
case cannot be otherwise than misleading in many 
cases; and we think the present not a case where it 
was proper to be given. Maryland Central R. Co. vy. 
Neubeur. Opinion by Alvey, C. J. 

[Decided June 9, 1884.] 


samnenliininimen 
NEW JERSEY COURT OF 
STRACT.* 


CHANCERY AB. 


RECEIVER—CONTRACT WITH—SUCCESSOR NOT LIA- 
BLE—CLAIM AS AGAINST FUND.— The complainant 
made a contract with the receiver of a railroad (the 
defendant’s predecessor) to remove the coal, ashes 
and cinders from a specified ash-pit on the railroad, 
and to have therefor the coal, ashes and cinders so re- 
moved. Healleges that the former receiver refused 
to allow him to perform the contract, and that he 
thereby sustained great damage. Jleld, on demurrer, 
that this court would entertain jurisdiction of the 
suit on the ground that the contract having been made 
with a former receiver, the present receiver, the de- 
fendant, cannot be sued thereon at law, and the claim 
is aguinst the trust funds of the railroad company, 
which are still under the control of this court. When 
damages are sustained by reason of the negligence of a 
receiver’s employees, without personal fault on his 
part, in matters necessarily or properly committed to 
them in the management of the trust property, as, for 
example, in operating railroads, the damages which 
may arise from the negligence or misconduct of such 
employees, without his participation therein, are, as 
between the receiver and the trust estate, to be paid, 
not by him out of his own money, but out of the trust 
property. Ifthis isthe rule as to torts, it must be 
equally so also in regard to contracts. Where the re- 
ceiver’s subordinates enter into a contract in the 
course of,their management of the business intrusted 
by him to them, and damages arise from their breach 
thereof, those damages, as between the receiver and 
the trust estate are to be paid out of the Jatter. Suits 
for damages in either of the cases named are to be re- 
garded as in the nature of proceedings in rem against 
the trust estate. In Davis v. Duncan, receiver (U. 8S. 
C.-C.), 23 Law Reg. (N. 5S.) 582, it was held that the 
discharge of a receiver of acorporation by the court, 
and the restoration of the property to the corporation, 
without any reservation of jurisdiction as to existing 
rights of action, discharges the receiver and the prop- 


“erty from liability to suit for injuries inflicted through 


the negligence of agents or employees of the receiver. 
Were the complainant in this suit to bring suit at law 
against the late receiver’s executors to recover the 
damages which he claims, it is most manifest that they 
would, if the action could be maintained against them, 
have recourse to equity to protect his estate against 
being compelled to pay the damages, and that equity 
would protect it accordingly. Unless this be so, who 
would accept an appointment to the office of receiver of 
agreat business corporation, especially a railroad com- 
pany, and be liable in his own estate for the conse- 
quences of the neglectand misconduct of his numer- 
ous employees, in whom he must necessarily confide in 
the discharge of duties and the transaction of business 
of the trust, which it is impossible for him to do him- 
self, or even to superintend? In Palys v. Jewett, 32 
N. J. Eq. 302, the appellate court found a scintilla of 
jurisdiction for equity in the fact that it is necessary 
toask its leave to bring an action at law against the 
receiver, and that such permission had been sought 
and denied, and the parties had thereupon submitted 





* To appear in 39 N. J. Eq. Reports. 
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themselves to the jurisdiction of this court. In this 
case, where there is no remedy at law, and the com- 
plainant praysrelief from this court in view of the 
fact, and on the ground that it has control over the 
trust fund, and can pay him his damages therefrom, I 
cannot but conclude that this court has jurisdiction. 
Of course it will be its]duty in every such case to see 
whether the contract was such a one as this court, 
having regard to the interest of the trust, and the ex- 
tent of the power of the receiver to bind it, would 
have enforced had the complainant applied for the 
purpose when it was broken, and if it finds it to have 
been such, and that the breach was without adequate 
excuse, it will do in the premises what equity and 
good conscience require. Lewin Trusts, 415. Kerry. 
Little. Opinion by Chancellor. 


WILL—REMAINDER—LIFE ESTATE.—A_ non-resident 
testatrix gave all her estate to her husband for life, 
‘‘and in the event of his decease, and not till then, to 
be divided between my step-children,” John, William, 
Julia and James, ‘‘or their heirs.’”’ William died in 
the testatrix’s life-time, intestate, and having never 
been married. The property of the testatrix was all 
personal. By the statute of distributions of William’s 
domicile, his father was entitled to his personal es- 
tate. Held, that at testatrix’s death William’s father 
became absolutely entitled to the estate in remainder 
given to William, notwithstanding the fact that he was 
by the will also entitled toa life estate therein. Bul- 
lock v. Downes, 1 Hawk. Wills, 92, 94, 99. Hard v. Tur- 
nure. Opinion by Chancellor. 


ARBITRATION AND AWARD—LIMITED TO MATTERS 
SUBMITTED — PARTNERSHIP — SURVIVING PARTNER 
RESISTING LAWSUIT.—An award cannot be ex- 
tended beyond the things submitted. Caldw. Arb. 
821. Andevenif the language of the submission is 
broad enough to cover a claim subsequently sought to 
be enforced, yet if it isclearly made to appear that the 
claim was not before the arbitrators, and that they 
did not consider it, it has been held repeatedly that the 
award will not bar it. King v. Savory, 8 Cush. 309; 
Webster v. Lee, 5 Mass. 334; Hodges v. Hodges, 9 id. 
320; Smith v. Whiting, 11 id. 445; Bixby v. Whitney, 
5 Me. 192; Buck v. Buck, 2 Vt. 417. (2) A surviving 
partner who, in good faith and under an honest belief 
that he has a good defense, resists by litigation, but 
unsuccessfully, the collection of a claim against the 
partnership estate, will be entitled to contribution for 
the reasonable expenses of the litigation as part of the 
expenses of winding up the partnership affairs. Lee v. 
Dolan. Opinion by Van Fleet, V. C. [See 87 N. Y. 
599.] 


EE 


CRIMINAT, LAW. 

JOINDER OF OFFENSES—WHEN ELECTION NOT COM- 
PELLED—INTENT—PRESUMPTION.—An ‘‘assault with 
intent to murder,” and an “‘ assault with intent to do 
great bodily harm, less than the crime of murder,” 
may be joined in the same information in different 
counts. It is difficult to give a satisfactory reason why 
these two offenses may not be joined in the same in- 
formation in differentcounts. Under the first count 
the defendant is charged with an intent to do the 
greatest bodily harm possible, and inthe second with 
the intent to do bodily harm, amounting to an offense 
greater than a misdemeanor, and less than murder. In 
both cases the offenses charged are of the same char. 
acter, were committed at the same time, by the same 
force, and only differ in the degree of injury inflicted. 
While only one exists at common law, both are de- 
fined by our statute, and the penalties regulated 
thereby. The one being statutory only, furnishes no 
ground in the case stated for misjoinder., 2 Hale, 175; 








1 Leach, 1103; 1 Chit. Crim. Law, 253; Baker v. State, 
4 Ark. 56; Com. v. Tuck, 20 Pick. 356; State v. Brady, 
14 Vt. 353; State v. Cocker, 3 Har. (Del.) 554; State v. 
Grisham, 1 Hayw. 12; Josslyn v. Com.,6 Mete. 236; 
State v. Flye, 26 Me. 312; People v. Austin, 1 Park. 
Crim. R. 154; United States v. Peterson, 1 Wood. & 
M. 305; Com. v. Manson, 2 Ashm. 31; McGregg v. State, 
4 Blackf. 101; State v. Coleman, 5 Port. 32; Wash v. 
State, 14 Smedes & M. 120; People v. Baker, 3 Hill, 
159; State v. Hogan, R. M. Charlt. 474; Kane v. Peo- 
ple, 8 Wend. 203; Carlton v.Com., 5 Metc. 532; United 
States v. O’Callahan, 6 McLean, 596; Stephen v. State, 
11 Ga. 225; Burk v. State, 2 Har. & J. 426. Neither 
does the fact that the prescribed penalties are differ- 
ent. King v. Darley, 4 East, 179; 1 East, P. C. 408- 
410; Kightly v. Birch, 2 Maule & 8. 533; King v. Dar- 
ley, supra, 174. Nor was the defendant prejudiced in 
any manner by the joinder upon the trial. By the 
joinder of the counts he became entitled to the great- 
est number of challenges allowed by law, anda greater 
number than he would have been had the information 
contained a single count for the crime of which he was 
convicted. Neither does the information present a 
case in which the people could be required to elect be- 
tween the counts. (2) When distinct offenses are 
charged in different counts, but are committed by the 
same acts, at the same time, and the same testimony 
must necessarily be relied upon for conviction, the 
prisoner cannot be confounded in making his defense, 
and the people ought not to be compelled to elect. 
People v. Costello, 1 Denio, 83; People v. Rynders, 12 
Wend. 425; Kane v. People, 8 id. 203; State v. Smith, 
8 Blackf. 489; Wash v. State, 14 Smedes & M.120 (3) 
That the injury was committed by shooting was ad- 
mitted upon the trial; the extent of the injury and 
the intent with which it was done being the main 
questions litigated before the jury. ‘‘ Every sane man 
must be presumed to contemplate and intend the nec- 
essary, natural, and probable consequences of his own 
acts”? (8 Greenl. Ev., §§ 18, 14; Rex v. Farrington, 
Russ. & R. 207; Com. v. Webster, 5 Cush. 305); but 
when the intent is the gist of the crime, as in this 
case, the presumption, though a very important cir- 
cumstance in making the proof necessary upon this 
point to convict, is not conclusive, nor alone sufficient, 
and should be supplemented by other testimony to 
avoid a reasonable doubt. Sup. Ct. Mich., Jan., 1885. 
People v. Sweeney. Opinion by Sherwood, J. (22 N.W. 
Rep. 50.) 


WITNESS—CREDIBILITY OF, FOR JURY—DEFENDANT 
IN OWN BEHALF — ACCOMPLICE — CONVICTION ON EVI- 
DENCE OF.—(1) It is the peculiar province of the jury 
to determine whether any particular witness or wit- 
nesses are not worthy of belief, even though they are 
accomplices; and in passing upon a motion for anew 
trial, the court will not substitute its own opinion as 
to the credibility of witnesses for that of the jury 
how to determine as to the weight or credibility to be 
given to testimony. In determining the weight or 
credibility to be given to any statement of fact made 
by a witness in the course of his testimony, it is the 
duty of the jury to take into consideration all the evi- 
dence, whether circumstantial or otherwise, tending 
to disprove such statement of fact, and which would 
also include contradictory statements made by other 
witnesses. Hirschman v. People, i01 Il. 568. On the 
trial of three defendants for larceny, the court in- 
structed the jury “that in this State the accused is 
permitted to testify in his own behalf; that when he 
does so testify he at at once becomes the same as any 
other witness, and his credibility is to be tested by 
and subjected to the same tests as are legally applied 
to any other witness; and in determining the degree 
of credibility that shall be accorded to his testimony, 
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the jury have the right to take into consideration the 
fact that heis interested in the result of his prosecu- 
tion, as wellas his demeanor and conduct upon the 
witness stand and during the trial; and the jury are 
also to take into consideration the fact, if such is the 
fact, that he has been contradicted by other witnesses. 
And the court further instructs the jury, that if, after 
considering all the evidence in this case, they find that 
the accused have willfully testified falsely to any fact 
material to the issue in this case, they have the right 
to entirely disregard his testimony, excepting in so 
far as his testimony is corroborated by other credible 
evidence.”’ Held, that there was no substantial ob- 
jection to the instruction. (2) Whatever may be the 
rule in other States with respect to the right of a jury 
to convict upon the uncorroborated testimony of an 
accomplice, it is well settled that the right exists here, 
and convictions on such testimony will not be dis- 
turbed by this court on that ground alone. Collins v. 
People, 98 Ill. 584; Friedberg v. People, 102 id. 160. 
Sup. Ct. of Illinois. Rider v. People. Opinion by 
Mulkey, J. (110 Ill. -) £ (2) See 9 Hun, 115; 63 N. 
Y. 143; 85 Penn. St. 739; 1 Am. Crim. Law Rep. 34.— 


SD.J 
——___—@—_______ 


CORRESPONDENCE. 


“ MORGEN.”’ 


Editor of the Albany Law Journal: 

In 29 Alb. L. J. 15, of last April appears a communi- 
cation from a correspondent asking fora definition of 
the word ** morgen ”’ as used in descriptions of land in 
certain old deeds. 

In W. Sewel’s Dutch Dictionary, Amsterdam, 1749, 
the word is thus defined: ‘‘ Ken morgen lands (een 
bestek van 120 voeden in U vierkaut), about two acres of 
ground.” 

The clause in brackets is thus translated: ‘A pre- 
cinct of 120 rods in the square.”’ 

HlowArD VAN BUREN. 

NYACcK, June 8, 1885. 


A REASON FOR INCONSISTENT DECISIONS. 


Editor of the Albany Law Journal: 

In the last number of the JouRNAL, in commenting 
on the “ breezy book” of Gilbert, of Ottawa, IIL, you 
seem to attribute the inconsistencies of the Supreme 
Court of Illinois to what you call * the crying need of 
acode.”” May not this be due to the vicious system 
adopted by the court of assigning cases to single 
judges to write the opinions, without any previous de- 
termination by the court as to what those opinions 
should be when written? Under this system the 
judges themselves must feel that the decisions of the 
court are in fact the individual opinions only of the 
particular judges writing them, and not the solemn 
determinations of the court. Most of the inconsisten- 
cies seemingly occur by one judge expressing his opin- 
ion as the opinion of the court, without even noticing 
a contrary opinion expressed by some one of the other 
judges in a previous decision. The last opinion is per- 
haps hastily read in consultation. The tired judges 
sit listening, with thoughts perhaps faraway. No no- 
tice is taken of the former decision. The doctrine of 
sture decisis is not discussed. Nothing striking the 
ear of the sometimes impatient and often-tired judges 
as being exceptional, the opinion is courteously acqui- 
esced in and adopted; hence the inconsistencies. A 
code would hardly remedy this evil, for this contra- 
riety sometimes occurs concerning the construction 
given toa plain statutory provision. For instance: 
The Statute of Illinois provides that appeals may be 
taken direct from the Circuit to the Supreme Court in 





all cases where afreekold is involved, etc. In 100 Il. 
11, and id. 218, and in 103 id. 180, it was held that a 
freehold is involved in all cases where real estate is 
claimed under a deed purporting to pass the title 
which is sought to be avoided by an adverse claimant. 
In 105 Ill. 218, these cases in most sweeping language 
are all overruled without referring to the cases at all. 
But what's more, the force of the argument, in this 
last case overruling these three cases, is directly repu- 
diated and denied by a decision of the court written 
by another judge in 108 Ill. 650, and this without no- 
ticing the case. And yet again in this first case, 100 
Ill. 11, can be found expressions in the opinion, on an- 
other point, that are wholly irreconcilable with the 
construction given to a statutory provision in 86 III. 
313. The fault is not in the judges; they are all 
leurned and able men; not in the want of a code, but 
in the “ assignment system.” 
J. C. COURTNEY. 
MerrROPOLIS, IIL, June 10, 1885. 
—_—__>—____ 


ERRATA. 


‘INSTRUCTIONS AS TO DOMICIL.”’ 


’ 


|* the ‘‘instructions’’ from the Department of 
State, given in our last issue, the words ‘in such 
cases,”’ in § 151, four lines from its end, should be 
stricken out. 
The last paragraph in Exhibit C. should be placed 
within inverted commas. 
See See 

OF APPEALS DECISIONS. 


COURT 


| er following decisions were handed down Tues- 

day, June 16, 1885: 

Judgment of General Term and Sessions reversed— 
People, respondents, v. Morris Marx, appellant.—— 
Appeal dismissed with costs—In re application of New 
York, Lake Erie & Western R. Co. for appointment 
of commissioners.— Judgment reversed, new trial 
granted, costs to abide event—William Kirkland, ap- 
pellant, v. Samuel Kille, respondent.— Judgment af- 
firmed—People, respondents, v. Joseph Bork, appel- 
lant. Judgment affirmed, with costs—Casper Wag- 
ner, respondent, v. New York, Lake Erie & Western 
R. Co.— Judgment affirmed with costs—Eliza Bai- 
ley, administratrix, ete., respondent, v. Boston, Hoo- 
sac Tunnel & Western R. Co., appellant. Appeal 
dismissed with costs—People ex rel. Albany Bridge 
Co., respondents, v. William J. Weaver and others, 
assessors, etc., appellants.——Appeals dismissed with 
costs—James H. Woodford, appellant, v. David H. 
Rasback, respondent; and Same, appellant, v. Benj. 
F. Chapman and others, respondents. Appeal dis- 
missed with costs—Frederick Robinson, appellant, v. 
Peter Helferick, respondent. Judgment affirmed 
with costs—James Carrigan, appellant, v. Thomas H. 
O’Conner and others, respondents, 

—— 
NOTES. 

* Proceedings on the foot of a judgment.”” These of 
course are the last proceedings. Mr. Fred. Geller, 
of this city, carried off the prize at Columbia Law 
School,for the best essay on the Force of Judgments of 
other States. His essay is said to be an excellent pro- 
duction, and is printed in fullin the Columbia Jurist. 
—Here is another unrestrained Beecher. Mr. J. A. 
Beecher, of Newark, N. J., writes Zhe Nation, thanks 
it for denouncing Judge Van Brunt, and demanding 
that he be impeached for the protection of lawyers— 
so he says, although we cannot see what the judge has 
done agaiust the lawyers. 
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CURRENT TOPICS. 


N association has just been formed in this city 
for the “enforcement of law and order.” It 
is without distinction of sect or party, and its ef- 
forts are to be restricted to the attempt to shut up the 
grog-shops on Sunday. Nothing can well be said 
against any attempt to enforce the laws, especially 
in a matter so essential to the prosperity of society 
as this. Of course the grog-shops will complain, 
not content with their license to debauch their 
weak fellow creatures and deal death and damna- 
tion around the land on the other six days of the 
week. Of course it will be difficult to carry out 
this law. The grog-sellers will laugh at the at- 
tempt. Certain politicians of the baser sort, whose 
advancement depends on the suffrages of those 
who sell and drink the stuff in question, will be in- 
different or even hostile. But these people will 
find out, we hope, that the aroused conscience of a 
community is irresistible. Politicians found that 
out at the last election of governor in this State. 
They will find it out again onasmaller scale in 
this city. Our local laws shall not be disregarded 
and defied. Our Sunday shall not be made the 
worst day of the week, sacred to wife-beating, de- 
bauchery, disorder, and all crime. The newspapers 
treat the movement very gingerly, but we believe 
that they will find out that it is going to be popu- 
lar, and then of course they will come in. Let our 
laws be enforced, say we, and if our present public 
officers will not enforce them, we will see about 
getting some who will. Let the law-breakers stand 
from under ! 
e 
If any lawyer, ‘‘ with whom time lags withal,” 
will first read, as an ‘“ eye-opener,” the article of 
Mr. Hopkins, ante, 284, and then take the latest 
edition of the statute (seventh), which of course is 
the best, and note the changes effected by tlie Leg- 
islature of 1885, he will find that chapter 489 
of the Laws of 1879, which ought to have been 
insured a place therein, has been entirely omitted. 
That any thing could have escaped the codifier who 
so greatly simplified the Code of Procedure, and 
whose capacity is so well known in legal circles, fills 
one with wonder and amazement, and we are led 
to exclaim, ‘‘who is sufficient for these things,” 
when they escape Mr. Throop. 


There was a “lively scene” in a Texas court 
room. A gentleman was on trial for murder. The 
attorneys had been working hard all day in trying 
to get a jury, and were nervous. One said some- 
thing that ‘‘riled” the county attorney, and they 
came to blows. The court room was quickly emptied, 
for both men were “ undoubtedly armed,” and the 


Vor. 31 — No. 26. 





spectators did not want to be hit. At this juncture 
the judge “leaped” into the ‘‘arena.” (Why 
‘‘arena” we can’t conceive, unless for the sand in 
the ‘‘spittoons.”) But the judge “waltzed in,” 
and a third attorney, in sympathy with tbe county 
attorney, hit him under the ear. This was no way 
to gain the ear of the court. For a moment the 
judge was “dazed,” but instantly recovered, and it 
proved ‘‘ cold days” for the lawyer, for the judge 
immediately laid down the law and the lawyer, and 
wallopped the latter heartily —“ threw him out of 
court,” so to speak. Then the judge grabbed one 
of the two principals, and two jurymen at his com- 
mand captured the other. He fined the principals 
fifty dollars each, and then adjourned court, as all 
hands were bleeding profusely. It is feared a 
‘tragedy’ will ensue. We shouldn’t wonder. 
But we are wagering all our worldly possessions on 
Judge Beekman, especially as he did not deem it 
necessary to fine his own particular combatant. He 
is aman after our own heart, and his method is 
sure to reduce “the law’s delays.’ We are glad it 
was only a murder trial that was thus interrupted. 
If it had an indictment for carrying concealed 
weapons, the principals would have felt foolish at 
the consciousness that each had a ‘ weepon” hump- 
ing out his hip-pocket. We hope our brethren will 
lay aside these “guns” when we come down to 
visit Judge Beekman, as we propose to do at our 
earliest convenience. We will warrant that he 
doesn’t carry any knives or pistols, nor any 
“knuckles,” save those which nature has gifted 
him withal. Oh, that Ben Butler or Bob Ingersoll 
would tackle him! 





’ 


It is gratifying to see a dead-letter law enforced. 
The conviction of Buddensiek, for putting up 
paper-houses, and thereby crushing sundry fellow- 


beings to death, is a wholesome example. The 
matter of making buildings safe against falling and 
fire has been too long notoriously neglected. Bud- 
densiek seems to have carried things with a high 
hand, and it is well to begin with him. It may 
seem hard to him and to some others that a man 
who did not intend any wrong should suffer, But 
this man is just as culpable as one who points a pis- 
tol, supposed to be unloaded, at another, and it 
goes off and kills or hurts. All this fooling with 
human life, whether by practical joking, or by the 
selfish greed of careless builders or grog-sellers, 
must stop. At all events, the laws must be en- 
forced. The district-attorney’s office in New York 
deserves credit for this prompt conviction, It will 
prove an effectual lesson. 


But while we are in favor of enforcing the laws, 
we are not in favor of a brutal enforcement. It is 
bad enough for a man to beat his wife. It is still 
worse for the State to beat him for doing it, or for 
any thing else. The sheriff whipped a man bru- 
tally and publicly the other day in Maryland, This 
sort of punishment degrades the sufferer beyond 
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remedy; it makes him revengeful; he will always 
ache to kill that sheriff, and we do not wonder. It 
tends to make a brute of the officer inflicting it. 
A self-respecting man ought to decline to dirty his 
hands with it. In old times they used to keep 
butchers off juries in England, from the popular 
notion that they were blood-thirsty; a mistaken no- 
tion probably. But we do believe that the custom 
of requiring a public officer to whip his fellow- 
beings till they bleed and faint, and sometimes 
come near dying, is veryreprehensible. If we must 
beat criminals, let us have a machine for doing it, 
like a carpet-beater. 


Our excellent contemporary, The Independent, 
late spoke of a new penal law in Tennessee, forbid- 
ding the teaching of polygamy, or emigrating for 
the purpose of practicing it. Certain Mormon el- 
ders arrested under the law propose to test its con- 
stitutionality, and The Independent observes: ‘*We 
have no sympathy with Mormonism, as a doctrine, 
believing it to be a gross, religious imposture, cun- 
ningly palmed off upon ignorant persons by an artful 
priesthood; and we hold in utter abomination the 
practice of polygamy, and have urged the govern- 
ment of the United States to prosecute and punish 
it as a crime in all places in which it has jurisdic- 
tion for this purpose. And yet at the same time, 
we find it impossible to accept the Tennessee plan 
as just and right for dealing with those who are 
merely teachers of polygamous doctrines. It seems 
to us a plain and palpable violation of the funda- 
mental principles of this country in respect to the 
right of free discussion. We would just as soon 


pass a law making it a penal offense for any person 
to preach the doctrines of atheism, or induce other 
persons to accept these doctrines, or to preach any 


system of generally acknowledged error. The 
right of free discussion may have its incidental 
evils; but when this right is not so exercised as to 
invade private rights, as in the case of slander, the 
better way — indeed the only safe way — is to leave 
free discussion to supply the necessary cure for 
these evils.. This is better than the Tennessee law.” 
This we think fails to the 
proper inculcation of religious opinions and of the 
practice of a recognized crime. Atheism is not a 
crime; bigamy is, in every civilized community, 
and as such, the inculcation of it is a proper matter 
of police regulation. Inthe next column Zhe In- 
dependent says: ‘* On the first of June an excellent 
law, passed at the last session of the Connecticut 
Legislature, took effect throughout that State. 
It provides for the imposition of a fine of fifty dol- 
lars or less, or imprisonment for three months or 
less, or both, on persons selling or keeping for sale 
publications devoted to criminal news or stories of 
crime. It is said that the law has already had the 
effect of purifying the news stands. Connecticut 
has set an example that the other States should 
hasten to follow.” This we think is right. But 
how can The Independent thus discriminate? Is it 


discriminate between 





not worse explicitly to inculcate or practice a posi- 
tive crime than to sell news or tales of crime? 
Their religious pretense or belief does not help the 
Mormons any more than it would the Thugs. 


NOTES OF CASES. 

N Davies v. Gallagher, Pennsylvania Common 
Pleas, December, 1885, 16 Week. Notes Cas, 
147, it was held that the warden of a penitentiary 
sannot be made a garnishee in respect to money be- 
longing to a prisoner. The court, Thayer, P. J., 
said: “The warden is the chief executive officer of 
the penitentiary, and the duties and responsibilities 
imposed upon him by the act are very onerous, 
Ile is required to reside in the penitentiary, to 
visit every cell and apartment, and to see every 
prisoner at least once a day. There are now more 
than one thousand such prisoners, He must keep 
a journal, in which are to be entered all receptions, 
discharges, deaths, pardons and escapes of prison- 
ers, and all complaints made and punishments in- 
flicted, the visits of the inspectors and physician, 
and all other occurrences that concern the state of 
the prison, He is to appoint and dismiss all the 
underkeepers and servants, to report to the inspect- 
ors all infractions of the rules and inflict all pun- 
ishmeuts. His duties are in short so exacting, and 
require such constant attention, that he is prohib- 
ited by law from absenting himself from the peni- 
tentiary fora single night without permission in 
writing from two of the inspectors. His necessary 
and imperative duties demand and fill up his whole 
time. That sucha public officer should be har- 
assed with attachments against his prisoners, in 
which he is made garnishee, is clearly against pub- 
lic policy and contrary to law. Considerations of 
public policy and convenience require that money 
in the hands of such officers shall not be stopped 
whilst in custodia legis. If the warden should be 
obliged to answer such attachments his attention 
would necessarily be diverted from his legitimate 
duties, to the great detriment of the prison man- 
agement, for he would be compelled to appear in 
court, employ counsel, answer interrogatories, col- 
and to devote the time which is re- 
quired to be given to his duties to watching the 
progress and conducting the proceedings of law 
suits. He belongs to that class of public officers 
which is exempt from the process of attachment 
against funds in their official custody, like the treas- 
urer of a board of school directors (Bulkley v. 
Eckert, 3 Barr. 368); the prothonotary of a court 
(Ross v. Clarke, 1 Dal. 354); a justice of the peace 
Corbyn v. Bollman, 4 W. & 8. 342); a sheriff (Bent- 
ley v. Clegg, 1 Clarke, 62); a constable (Crossen v. 
McAllister, 1 id. 257); State and county treasurers 
and officers of municipal bodies (City of Erie v. 
Knapp, 5 Casey, 174). The performance of public 
duties by officers of this class is sufficiently difti- 
cult and onerous without complicating them with 


lect evidence, 
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law suits between other persons in regard to funds 


in their official custody. Besides, the warden holds 
the personal property of the prisoners in his charge 
upon an official trust created by law. It is to be 
‘preserved by the warden, and to be restored to 
the prisoner on his discharge.’ It is in custodia 
legis. It cannot be seized by a creditor or diverted 
to any other purpose. The warden’s duty is to 
keep it for the prisoner, and he cannot lawfully rid 
himself of the trust except by delivering the prop- 
erty to the prisoner when he is discharged.” 

In Merrill vy. Eastern Railroad Co., Supreme Court 
of Massachusetts, the plaintiff’s intestate was rid- 
ing upon one of the engines of the defendant. 
The train having stopped ata station he got off 
the engine, and after the train had started ran and 
jumped upon the step of one of the passenger cars. 
Owing to the crowded condition of the car and 
platform he was unable to get into the car, and re- 
mained on the step. When the train had gone 
about half a mile, he fell off the car and was killed. 
Held, that he was not a passenger, and the company 
was not liable for his death 
J., said: *‘If we should assume that the deceased 
had acquired the rights of a passenger, and that 
the defendant failed to make proper provision for 
carrying passengers, or that the train was over- 
loaded by the unfitness of the defendant's servants, 
still we should have some difficulty in saying that 
the overloading was the cause of the death, not- 
withstanding Commonwealth v. Boston & Lowell 
Railroad, 134 Mass. 211. For if the place which 
the deceased took was unfit and dangerous its un- 
fitness and danger already existed, and were mani- 
fest before he took it. If there was a crowd on the 
platform the deceased saw it. And certainly the 
argument would be strong that he, rather than the 
defendant, was the cause of his being where he 
was, and of his exposure to the danger incident to 
that place. But we do not pass upon this point, 
because we cannot assume that the deceased had 
acquired the rights of a passenger. He did not do 
so when he got upon the engine, a place to which 
he was not invited, and which every one knows is 
not intended for passengers, and where in this case 
he would have escaped paying fare, as it was inac- 
cessible to the conductor. Then, supposing that 
his start upon the engine did not give a character 
to his subsequent relation to the defendant, and 
that the deceased was in the same position as if he 
had attempted to get on at East Salisbury for the 
first time, it is clear that when he attempted to get 
upon the moving train after it had started, he was 
outside of any implied invitation on the defendant’s 
part, and did not at once acquire the rights of a 
passenger in the hands of a carrier. We may ad- 
mit that if he had reached a place of safety, and 
seated himself inside the car, the bailment of his 
person to the defendant would have been accom- 
plished; and that he would not have been pre- 
vented from asserting such rights because of his 


The court, Holmes, . 


improper way of getting upon the train. But we 
think that he could not assert them until he had 
passed the danger which met him at the threshold, 
and had put himself in the proper place for the 
carriage of passengers, It is no answer to say that 
he was prevented from doing so by the defendant’s 
fault. There was no evidence that the deceased 
was compelled to remain on the step of the plat- 
form. But even if the jury would have been war- 
ranted in finding that there was such a crowd that 
the deceased naturally stopped where he was, al- 
though not strictly compelled to do so, and that 
the crowding was due to the defendant’s fault, still 
there was no fault as toward the deceased, because 
the defendant was not bound to provide for the 
contingency of people getting upon the train after 
it had started.” 


In Anheuser-Busch Brewing Association v. Piza, 
United States Circuit Court for the Southern Dis- 
trict of New York, it was held that the plaintiff, of 
St. Louis, making and exporting beer under the 
name of ‘St. Louis” beer, might restrain the de- 
fendant, of New York, from the use of that name 
to his injury. Wallace, J., said: The defendant 
“alleges that purchasers of beer at Panama and 
the other places in question in South America do 
not discriminate between the complainant’s article 
and other beer made in the United States, but buy 
it simply because they suppose St, Louis lager beer 
is beer produced in the United States as distin- 
guished from German and English beer. This may 
be true, but if it is, it does not seem conclusive 
against the right of the complainant to the injunc- 
tion which he seeks, As the goods of the parties 
go to the same markets it can happen that the com- 
plainant will lose sales, and the defendants will get 
customers in consequence of the defendant’s acts. 
Although the complainant cannot have an exclu- 
sive property in the words ‘St. Louis ’ as a trade- 
mark, or an exclusive right to designate its beer by 
the name ‘St. Louis Lager Beer,’ yet as its beer has 
always been made at that city, its use of that des- 
ignation upon its labels is entirely legitimate, and 
if the defendant is diverting complainant’s trade 
by any practices designed to mislead its customers, 
whether these acts consist in simulating its labels 
or representing in any other way his products as 
those of the complainant, the latter is entitled to 
protection, It is no answer for the defendant, 
when the complainant asks for protection, to say 
that it has no exclusive right to designate its pro- 
duct in the manner, although this might very prop- 
erly be asserted by a competitor selling beer made 
at St. Louis, or who by reason of any circumstances 
might be entitled to represent his product as origi- 
nating there. Canal Co. v. Clark, 13 Wall. 332.” 
Citing Newman v. Alvord, 51 N. Y. 189; 8. C., 10 
Am. Rep. 588; and the cases of ‘‘ Glenfield Starch,” 
Wotherspoon v. Currie, L. R.,°5 H. L. 508, 513; 
“Anatolia Liquorice,” IM’ Andrew v. Bassett, 10 Jur. 





(N. 8.) 492; ‘*Seixo Wine,” Seizo v. Provezende, 
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L.R.,1Ch. App. 192. ‘* It is unnecessary for present 
purposes to consider whether the complainant has 
a valid trade-mark, or can have a technical trade- 
mark in the name St. Louis; it is sufficient that it 
was lawful for the complainant to use that name to 
designate its property; that by doing so it has ac- 
quired a trade which is valuable to it, and that the 
defendant’s acts are fraudulent, and create a dis- 
honest competition detrimental tv the complaint.” 


In Pritchard y. Hamilton, in the Supreme Court of 
the Second District, Judge Bartlett has recently de- 
cided a rather novel question. The action was brought 
to recover five months’ rent of a dwelling-house in 
Fort Greene Place, leased by plaintiff to defendant 
for one year, the lease being signed by both parties. 
The defendant’s only defense was that after the ex- 
ecution and delivery of the lease the plaintiff had 
without his consent affixed seals to the signatures, 
Judge Bartlett decides that the addition of the 
seals was immaterial, and says: “Upon the author- 
ity of Green v. Elwell, 13 W. Dig. 236, I think the 
plaintiff is entitled to judgment under the stipula- 
tion herein. Independently of authority however, 
I am of the opinion that the addition of a seal even 
by the plaintiff, where it adds nothing to the effi- 
cacy or enforceability of the contract sued upon for 
the purposes of that suit, should be deemed imma- 
terial.” 


In Circleville v. Neuding, 41 Ohio St. 465, where 
a city contracted for the construction of a cistern 
eighteen feet wide and twenty feet deep in a street, 
and before it was completed a horse fell into it and 
was killed, for want of a sufficient guard around it, 
held, that the city was liable, although it did not 
reserve or exercise any control or direction over the 
manner of doing the work, except to see that it 
was done according to specifications, which were a 
part of the contract. The court said: ‘“‘ The rela- 
tion between the city and Barndt was clearly that 
of employer and independent contractor, and the 
rule is generally that for injuries occurring in the 
progress of work carried on by parties in that rela- 
tion, the contractor alone is liable. But this lia- 
bility is limited to those injuries which are collat- 
eral to the work to be performed, and which arise 
from the negligence or wrongful act of the con- 
tractor of his agents or servants. Where however 
the work to be performed is necessarily dangerous, 
or the obligation rests upon the employer to keep 
the subject of the work in a safe condition the rule 
has no application. This distinction has been taken 
in this State in a number of cases. Carman v. 
Railroad Co., 4 Ohio St. 399; Tiffin v. Me Cormack, 
34 id 638; Hughes v. Railway Co., 39 id. 461, and 
elsewhere, in Me Cafferty v. Railroad Oo., 61 N. Y. 
178; S. C.,19 Am. Rep. 267; Prentiss v. Boston, 
112 Mass. 43; Baltimore v. O'Donnell, 53 Md. 110; 
8. C., 36 Am. Rep. 395; Legansport v. Dick, 70 Ind. 
65; S.C. 36 Am. Rep. 166; Crawfordsville v. 


was necessarily dangerous. 
statutory obligation at the time of the accident to 





tion in a street, unless protected to guard persons 
and animals using the street from falling into it, 


The city was under the 


keep its streets open, in repair, and free from nui- 
sance, and it could not cast this duty upon a con- 
tractor, so as to relieve itself from liability to one 
who should receive an injury. It is primarily lia- 
ble for an injury resulting from such a dangerous 
place in a street. If it has required the contractor 
to assume the risk of such damage it may have a 
remedy against him. But the public in the use of 
the streets may rely upon the legal obligation of 
the city to keep them free from dangerous places, 
or if such places become necessary to be made in 
the course of an improvement or work necessary or 
proper for the city to do, that it shall so guard 
them that no injury shall result in the ordinary use 
of the street.” 
aancalpeicica 
TRIAL BY JURY, AS JT IS AND AS IT SHOULD BE. 


(HE subject of trial by jury, it seem to me, in view 


of some of the defects and inadequacies of that 
system of trial, is deserving of much more attention on 
the part of the legal profession and of the law-makers 
than it is accustumed to receive. That this mode of 
trial, in both civil and criminal causes, cannot be too 
highly valued nor too firmly adhered to, goes without 
saying; yet considered in its practical aspect it is 
hardly what we would wish it to be, and is capable of 
vast improvement. It unquestionably falls short of 
the results which should flow it, because of the un- 
wisdom of many of the rules by which it is governed, 
and the manner in which some of those rules are ap- 
plied in our courts. 

That no man should be deprived of life, liberty or 
property, or have any of his vested rights abridged, 
except by the impartial judgment of his peers, is a 
proposition to which almost universal assent is given. 
It can safely be said that no lawyer of experience, and 
no experienced layman for that matter, can seriously 
advocate the abolition of trial by jury. The idea, it is 
true, has occasioually been voiced, but the speaker has 
been generally found to be either a man who kuew 
better and was not sincere in his utterances, or an im- 
becile who knew uot what he was talking about. There 
can be but one sound and healthy opinion on the sub- 
ject. From the time of Magna Charta trial by jury has 
been wisely regarded as the supremest blessing se- 
cured to mankind in their civil and social life. In our 
own country the natural rights of life, liberty and the 
pursuit of happiness, together with the civil right of 
trial by jury, compose the creed of the citizen. And 
the opinion is growing in this country that this mode 
of trial should not be confined to the narrow sphere in 
which it is now applied, but that it should be ex- 
tended so as to cover every case where questions of 
fact are involved in an action in the courts of equity 
as well as the courts of law. 

It is believed that thereby the ends of justice would 
be surer of attainment in ourcourts. It is believed 
that a petit jury, intelligently and properly drawn 
from the body of the people, are calculated to arrive 
at a more impartial and correct conclusion on given 
questions of fact between litigants than any individ- 
ual judge, however learned and experienced he may 
be, and however desirous of doing right. It is the opin- 





Smith, 79 id. 308; 8. C., 41 Am. Rep, 612; Robbins 


ion of many members of the profession,who have given 
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the subject a thoughtful consideration, and who are 
not too closely wedded to old theories and habits, that 
our laws should be so changed as to clothe a litigant 
with an absolute right to a trial by jury in all suits at 
present triable by the court without a jury under the 
chancery system, whenever in such cases questions of 
fact are to be decided; and that the now separate and 
distinct systems of law and equity, and their peculiar 
rules of practice, should be fused and assimilated into 
one simple and harmonious system of law and prac- 
tice. 

It would not be a very difficult task to accomplish 
this object. The old lines and distinctions which have 
separated the two systems should be obliterated. All 
rights which the courts recognize and enforce of every 
kind and description should be susceptible of enforce- 
ment under one simple system. We have no further 
use for the old and cumbersome frictions and theories 
which have come down to us from the mouldy past. 
They tend rather to complicate and embarrass than to 
aid the cause of justice. There no longer exists any 
reason why one set of rights should be enforced and 
one set of wrongs redressed in courts of equity and 
another set in courts of law. In the infancy of the 
chancery practice there were of course good and suffi- 
cient reasons for the application of the then extraor- 
dinary rules of relief, in order.to escape the harsh and 
inflexible theories and fictions of the common law 
courts and the rules governing the practice therein. 
Those reasons no longer exist. The extraordinary 
rules and remedies thus gradually developed for the 
purpose aforesaid are now firmly established in this 
country,and form a vast system. They are capable now 
of being united with the rules and remedies belonging 
to the courts of law into perfect and harmonious wed- 
lock, so that whenever litigants disagree on matters of 
facta jury may determine those matters for them. 
Thereby greater justice would result to litigants, and 
the time of the judges would be very largely saved from 
the consideration of questions of fact. More cases 
would be disposed of by the courts per annum than 
now, and litigations would be more speedily termin- 
ated. Our judges would not be compelled to wade 
through immense masses of evidence and proofs upon 
which to base lengthy findings of fact whereon to sup- 
port their legal conclusions, and the time thus saved 
could be wisely utilized in the consideration of the 
matters of law applicable to the cases that come before 
them. Questions of fact which now require weeks for 
the judges to determine would be decided by juries in 
as many hours, and more satisfactorily and correctly 
too asa general rule. 

With all that can be said however in praise of the 
system of trial by jury, it is, as has been said, far from 
being perfect, even in the cases to which it is now ap- 
plied. The most prominent defect of that mode of 
trial as it is applied at the present time lies in the rule 
which requires unanimity on the part of the jury to 
determine a question submitted to it. This rule is as 
illogical and unreasonable in theory as it is unsatis- 
factory and harmful in results. 

Unanimity on the part of a body of individuals, 
clothed with the power of deliberating upoa and deter- 
mining questions of a public or private nature is en- 
forced only in the jury box. Inall other bodies aggregate 
the convictions of a majority is sufficient to constitute 
a binding determination. Inthe English Parliament, 
in our Congress, in our State Legislatures, in subordi- 
nate legislative bodies, in grand juries, in the boards 
which regulate trade and commerce, in international 
commissions, the majority rule prevails, as it does in 
the appellate branches of our Federal and State courts. 
It so prevails in those bodies, for the very self-evident 
reason that the majority are more likely to be right in 





determining questions, whatever be their nature, than 
the minority. As human nature is constituted, a div- 
ision of opinion is unavoidable among a collection of 
individuals on almost every conceivable question. The 
minds of men do not run in the same channels; their 
plans and modes of thought are not the same; they 
are not impressed in the same manner by a given state 
of facts; and their conceptions of the relevancy and 
strength of evidence are not alike. Whatis a decisive 
fact to one set of brains ona given issue is not so to 
another. Weare bound to differ in our opinions on 
social, political and religious matters, in our tastes, in 
our moral conceptions, and in our ideas of justice. 
Able doctors will differ in their conclusions on the 
same state of symptoms; surgeons will differ on mat- 
ters pertaining to their science; practical mechanics 
will differ among themselves on practical questions 
pertaining to their callings; lawyers of ability will dif- 
fer as to the strength or weakness of a given case; and 
even learned judges, whose minds and lives have been 
dedicated for years to the study of the law, perpetu- 
ally differ among themselves as to what the law really 
is upon this or that point. Such being the inherent 
disposition of the human mind, it is utterly absurd to 
insist upon unanimity in the jury box. By doing so 
we clog the wheels of justice, impede the progress of 
legal proceedings, and unreasonably delay the en- 
forcement of rights aud the redress of wrongs. Weall 
know that it not infrequently happens that ten or 
eleven members of a jury will be agreed in their con- 
clusions and united on a verdict, and yet the jury will 
fail to reach a verdict simply because the remaining 
one or two of their number differ with the majority. 
The result is a mistrial—a complete waste of the time 
of court, counsel, parties aud witnesses, and a com- 
plete waste of the cost and expenses of court and par- 
ties. 

Oftentimes these mistrials result disastrously to 
poor litigants,who are not pecuniarily able to continue 
in the legal pursuit of their rights. Sometimes a series 
of such mistrials occur in the same case on account of 
the want of unanimity among the jury. It is time the 
Legislature eliminated this absurd rule from our prac- 
tice, for there is no reason that can be presented why 
amajority of eight of nine of a petit jury should not 
constitute a binding deterinination. The rule that the 
majority shall prevail lies at the very foundation of 
our institutions, and logically belongs to the jury sys- 
tem. 

This reasoning applies as well to criminal causes as 
to civil, except that in capital cases, where a human 
life is at stake, a majority of ten might be made the 
rule. Many a criminal has escaped well merited pun- 
ishment because he happened to be fortunate enough 
to have one or two dissenting jurors in his favor, pre- 
venting aconviction. It isthe aim of criminal law- 
yers with a desperate case to secure one or two of the 
jury in favor of the prisoner, and thus save his client; 
and this way of saving criminals is quitecommon. A 
disagreement of the jury in criminal cases, so far as 
the prisoner is concerned, is generally equivalent toan 
acquittal, and is followed by liberation. The pressure 
of business in the hands of prosecuting attorneys will 
not permit them to spend their time in retrying cases 
in which juries have disagreed. 

Another unpleasant feature of the system of trial 
by jury as applied nowadays lies in the fact that the 
quality of citizens that we were wont to see in the jury 
box in bygone times is found there no longer. It is 
a matter of common knowledge that the more intelli- 
gent and better qualified classes of citizens do not serve 
as jurymen. By some peculiar way they fail to be 
drawn from their private paths to the public duty of 
jury service, or if perchance drawn, manage to get-ex- 
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cused. All lawyers know this to be a fact. Private 
convenience and personal interests are regarded of 
greater infportance than the public interests and the 
proper protection of litigants in their rights and prop- 
erties. As a result there is generally left for this im- 
portant public service but a residuum of stupid and in- 
competent species of the genus homo. In fact our av- 
erage jury nowadays represents but a minimum of the 
intelligence and respectability of the community. 

Of course at infrequent intervals we see a tolerable 
amount of intelligence and competency in the jury 
box; that sight however is phenomenal; it is not the 
rule, but the exception. Itis true that some of the 
judges are exerting themselves to correct this evil, 
and to improve the quality of juries; but we know by 
personal observation that most of our judges are ex- 
ceedingly indifferent in the matter, and habitually ex- 
cuse the larger part of the more competent citizens 
who are noticed before them for jury service. 

A flimsy excuse, based solely upon personal conven- 
ience of the individual, or the interposition of some 
influential friend, is sufficient to enable the applicant 
to escape his duty. Asa result of this excusing pro- 
cess, and of the failure of the proper officials to draw 
from the community the more capable citizens for 
jury duty, we are compelled to try our cases before 
juries with whom stupidity, prejudice and unreason- 
ing sympathy are the cardinal characteristics. 

It were as reasonable and proper in time of war to 
excuse our able-bodied men and draft none but crip- 
ples and puny-bodied unfortunates to fight our battles 
and save the country. There are thousands of intel- 
ligent and desirable men in our large cities who are 
never drawn for jury service, and thousands who, 
when accidentally drawn, invariably get excused 
through the favor of the presiding judges. 

Men have lived in our midst for years, enjoying the 
protection of life, limb and property which the law se- 
cures to them, who have never given a moment to jury 
service, while others are called for such service to this 
court or that court once or twicea year. This is not 
because we have not adequate statutory provisions 
upon the subject. 

In this regard I do not suppose our statutory rules 
can be improved upon. The fault lies in the applica- 
tion of those rules by the officials whose duty it is to 
see that the letter and spirit of the statute is carried 
out. It is not for me to say why these officials fail to 
do their duty, but it isan established and undoubted 
fact that they don’t do it. There are scores of famil- 
iar faces we constantly see in the jury box, while there 
are hundreds whom we meet in our business and social 
walks every day whom we never see doing jury ser- 
vice,and what is more,we know hat most of them have 
never done such service. Menengaged in mercantile 
pursuits, in banking, in real estate, in manufacture, in 
the higher occupations, though not exempt by law 
from jury duty, are most of them exempt in fact. The 
coal-heaver, the hod-carrier, the street-vendor, the 
knight of the pickaxe and shovel, and people of that 
sort, men of little or no experience in the general af- 
fairs of the world, who are illiterate and narrow- 
minded, constitute aboyt four-fifths of the men who 
nowaday determine the all-important issues that are 
taken into the courts for determination. 

I do not mean to say that these men in the lower 
walks of life are objectionable because of their unfor- 
tunate conditions; but Ido mean to say that such men 
are generally unqualified intellectually and otherwise 
to properly discharge the duties which usually de- 
volve upon jurors. Their misfortunes and unpleasant 
positions in life tend to sour their tempers, and make 
them constitutionally discontented and pessimistic; 
and these traits, together with their want of kuowl- 








edge and experience in the general affairs of the world, 
utterly unfit them for jury service. Theirsympathies 
and prejudices may be operated upon, but their free 
and impartial judgments are usually too feeble to be 
brought into play. 

If we are entitled to have competent physicians 
when we are sick, competent carpenters to build our 
houses, competent men to man our navy, competent 
executive officials to administer the affairs of govern- 
ment, and competent judges to expound and adminis- 
ter the laws, so we are equally entitled to have compe- 
tent jurymen to determine our cases — they should be 
the better classes in the community in point of intelli- 
gence and experience. 

As an outgrowth of this deterioration of the quality 
of our juries, of which I have spoken, we find that 
damage suits based upon negligence, trespass, slander, 
etc., have multiplied most wonderfully of late years. 
The courts are fairly choked with such cases. Negli- 
gence suits in particular, instituted against corpora- 
tions and well-to-do individuals, have increased to 
such an extent that little else seems to occupy the 
time of thecourts. This is undoubtedly the result of 
the inferior quality of jurors made use of nowadays, 
for it is well known that in that class of cases appeal is 
made to the sympathies and prejudices of juries rather 
than to their reasoning and judging faculties. The 
aim is always to persuade, not to convince. Cases 
which in bygone years lawyers would be ashamed to 
bring into court before a jury of intelligence and re- 
spectability, are now freely and unblushingly lugged 
into the courts before juries, and meet with considera- 
ble success. Of course in such cases where an impecu- 
nious person is on one side, and acorporation or well- 
to-do individual on the other, the latter stands but lit- 
tle show. The idea of equal and exact justice between 
parties is utterly disregarded. A corporation, espec- 
ially if it bea railroad, steamboat or manufacturing 
company, seems to be regarded as an institution whose 
funds are legitimately available for distribution by 
juries among all persons who come into the courts to 
seek forthem. And the same idea prevails where an 
individual, who by industry and economy has been 
enabled to gather to himself a quantity of this world’s 
goods, is made defendant. The weight and preponder- 
ance of evidence in the case, one way or the other, is but 
seldom regarded ; for so long as the case gues to the jury 
they exercise the privilege of pronouncing generally 
upon the issues, without being able, if called upon, to 
give any good reason why they came to their general 
conclusion. 

If in such cases the plaintiff's lawyer can so shape 
his caseas to escape by a hair’s breadth a nonsuit, 
then the chances are nine out of ten in his favor for a 
verdict, bowever weak or suspicious may be his case. We 
see this illustrated every day. Juries do not discrim- 
inate between well founded cases and weak and doubt- 
ful cases, but through the general propensity of their 
upreasoning and sympathetic souls almost invaria- 
bly tind for the plaintiffs in the class of cases alluded to 
without distinction. Probably forty per cent of the 
verdicts so rendered are unjust, undeserved and 
against the preponderance of evidence. In actions 
founded upon slander, libel, assault and battery, and 
in civil damage suits under the statute, the percentage 
of unjust and improper verdicts is about the same as 
in the negligence suits. The judges and the lawyers 
are all conscious of this unpleasant fact, yet little effort 
has been made to remedy the evil. 

Were the quality of our jurors improved; were the 
more experienced and intelligent classes of our citi- 
zens made to do their proper share of jury duty in our 
courts, causes would be determined more upon their 
merits than they are now, and the ‘‘contingent-fee 
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lawyer,’’ the ‘‘ambulance lawyer,” and the “ civil- 
damage-suit lawyer’’ would be relegated to the realm 
of obscurity, where they belong. These new-born 
specialists have cheapened and lowered the general 
tone of the profession; they have glutted the courts 
with unjust and scaly cases taken upon speculation; 
and are encouraged in their work by the manner in 
which trial by jury is at present managed. 

There is no reason why every citizen, whatever may 
be his walk in life, should not be called upon in 
turn to serve in the jury box. The public interests 
and the ends of justice should not be subordinated to 
the private convenience of individuals. No person 
not exempt by statute should be allowed immunity 
from jury service, unless it be temporarily and for 
very potent reasons. The judges of our courts should 
not be content to do without the services of the better 
classes of citizens simply because they have enough of 
the inferior class to carry on the business of the 
courts. A citizen who has inportant interests at stake 
in our courts is entitled to have his rights passed upon 
by men of intelligence and experience, who are com- 
petent to understand and decide the issues involved. 
No man who enjoys the protection of the law and the 
blessings of a free government, and who is not espec- 
ially exempt by statute, should be excused from doing 
his share of jury duties. There should be no discrim- 
ination, no partiality on the part of the commissioners 
of jurors, nor on the part of the judges. The bench 
and the bar should unite and labor together for the 
correction ofjthe evils to which reference has been 
made. 

In the first place, the statutory rules for the impar- 
tial drawing of jurymen from the body of the people 
should be strictly enforced, so that in so far as it is 
possible, every unexempt citizen should do his share of 
jury duty. 

Secondly. The favor of the trial judges should be 
very sparingly extended to applicants who for private 
convenience strive to shirk their duty in this field of 
public service, which every citizen who is protected by 
the laws owes to the community in which he lives. 

Thirdly. A strong effort should be made and vigor- 
ously persisted in to obtain legislation doing away 
with the rule requiring unanimity in the jury box, and 
making the agreement of a majority of eight or nine 
in civil cases, and ten in criminal cases, a binding de- 
termination of a jury. 

Fourthly. A like effort should be made for the ex- 
tension of the mode of trial by jury to all questions of 
fact involved in suits in equity as well as in actions at 
law, and for the consolidation of the two systems into 
one simple system of procedure. 

The margin for reform in the matters alluded to is 
very broad; the plans to be adopted to accomplish 
such reform are apparent and feasible; the objects to 
be accomplished are worthy of the effort; and the 
bench, the bar, and the press should not be slow in 
undertaking the duty which lies before him. 

S. Stewart WHITEHOUSE. 


——___—__—. 


NEGOTIABLE INSTRUMENTS — IRREGULAR IN- 
DORSEMENTS. 


UNITED STATES CIRCUIT COURT, W. D. TENNESSEE, 
FEBRUARY 6, 1885. 
MILLER V. RIDGELY.* 
A blank indorsement by a stranger to the note, made before 
delivery to the payee, to secure to hima pre-existing debt 
of the maker, and extend the time of payment, binds the 


“48, C., 22 Federal Reporter, 889. 





indorser as a joint maker, under the rule of the Supreme 
Court of the United States, and as a guarantor under the 
rule in Tennessee and Texas, where the parties respect- 
ively resided. 


The defendant indorsed in blank a few days after 
its date the note sued on, which a few days later was 
delivered to the plaintiffs by C. H. Bond & Co., and 
accepted in payment of a balance then due by said C. 
H. Bond & Co. to the plaintiffs on an open account of 
dealings between them as merchants and bankers. The 
note is as follows: 

** $2,500. Bewron, Texas, February 1, 1882. 

“Twelve months after date we promise to pay tothe 
order of Miller Bros. twenty-five hundred dollars at 
their office in Belton, Texas, with interest at the rate 
of eight per cent per annum from maturity until paid, 


value received. 
“CO, H. Bonn & Co. 


*Tndorsed: “S. E. RipGery.”’ 


When the note was due it was protested for non- 
payment, and notice was sent to the defendant at 
Memphis, Tenn., where he resided. 

There was no other consideration for the note than 
the balance due the plaintiffs, as bankers, from C. H. 
Bond & Co., merchants, on an account arising out of 
dealings previously had between them, and the exten- 
sion of the debt for the twelve months the note had to 
run to maturity. The defendant in no way partici- 
pated in that consideration, or received any benefit 
from it. 

C. H. Bond was a nephew of defendant, and doing 
business in Texas as a cotton merchant. At the date 
of the note he owed the plaintiffs a balance of $2,500 
on a banker’s account, aggregating some $300,000, from 
May 12, 1881, to the date of the note, which balance 
plaintiffs had demanded that he should secure before 
any further facilities would be extended. He ex- 
pressed the belief that his uncle at Memphis ‘‘ would 
go on a note” at twelve mouths, and thereupon 
opened negotiations with him by mail. He informed 
the plaintiffs, just previous to the dave of the note, 
that his uncle “would go his security on the note,” 
and thereupon the plaintiffs, in their banking office, on 
the day of its date, prepared the note sued on, and it 
was signed by bond in the name in which he did busi- 
ness, and by him sent in the mail to his uncle at Mem- 
phis, where it was indorsed and returned by mail to 
Bond, who, about February 11, 1882, delivered it to the 
plaintiffs. 

The plaintiffs expected and intended that the de- 
fendant would sign as maker, jointly with C. H. Bond 
& Co., but they had no distinct understanding with 
Bond or the defendant to that effect. Their only 
agreement with Bond was that they would take a 
twelve-months note with his uncle ‘‘as security.’’ 
They accepted the note as it was-handed to them by 
Bond, without complaint as to its form, and subse- 
quently, in their correspondence and otherwise, 
treated it as an indorsement by Ridgely. 

The defendant at first refused his aid to his nephew, 
but being assured by his letters that *‘he had received 
a sacred promise from plaintiffs that he should never 
be called on for payment, except in case of Bond’s 
death without paying it, and that their only purpose 
was to provide against that event, as he had made ar- 
rangements to continue business with plaintiffs, who 
promised to extend all necessary facilities,’ he in- 
dorsed the note with no other intention than to make 
that contract. 

Bond did continue business with plaintiffs until 
August 30, 1882, when his account was again in balance 
against him, and plaintiffs refusing further credit, he 
made an assignment and left the State. 
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The note has never been paid, Bond being unable and 
the defendant unwilling to pay it. 


H. C. Warinner, for plaintiff. 


L. Lehman, for defendant. 


HammonD, J. On the facts of this case, and very 
much against my own opinion, and with a sense of its 
injustice, I feel constrained by authority to pronounce 
judgment for the plaintiffs. Outside the statute of 
frauds the defendant would, under the ordinary law 
of contracts, be held liable only to the extent of his 
agreement, or else the contract would wholly fail for 
want of that consent of the two minds necessary to 
make a contract effective as between the parties to it. 
I am unable to see any sound and unsatisfactory rea- 
son why this transaction is not within the statute of 
frauds, which enacts that “no action shall be brought 
whereby to charge the defendant upon any special 
promise to answer for the debt, default, or miscar- 
riage of another person, unles the promise or agree- 
ment upon which such action shall be brought, or 
some memorandum or note thereof, shall be in writ- 
ing, and signed by the party to be charged therewith, 
or some other person by him thereunto lawfully au- 
thorized.”’ Code Tenn. (T. & S. ed.), $1758. 

If the defendant had taken the precaution to write 
his actual contract above his signature he could not be 
held beyond it, whatever may have been the plaintiffs’ 
intentions or expectations; and why should he now be 
so held? If be had thus written it, and the plaintiff 
accepted it, both would have been bound by it; if it 
were not in accordance with the agreement or under- 
standing with Bond, they could have refused accept- 
ance and been in no worse situation that they already 
were, or could have insisted on a compliance with that 
agreement. Here were creditors anxious to secure an 
antecedent debt on an insolvent man; any thing they 
could get in the way of security was better than noth- 
ing. The defendant was in no sense, legal or moral, 
bound to become liable for it; nor was be, in becom- 
ing surety, limited to any particular form, but could 
prescribe his own terms. He sought to fix those 
terms, and sigued the note in the confident belief that 
he had done so. And yet, in aid of these creditors, we 
find the courts ignoring the statute of frauds —ignor- 
ing the actual intention of the surety, and by a system 
of judicial legislation binding him to an arbitrary con- 
tract he never made, and that the creditors never sup- 
posed he had made, until advised perhaps by their law- 
yers to that effect; forthe plaintiffs always treated it 
us an “indorsement,” as no doubt the defendant 
thought it was. It is just the case that falls withiu 
the letter and policy of the statute of frauds, and il- 
lustrates jts wisdom. 

In my judgment there is nothing in the commercial 
law of negotiable instruments demanding that this 
case shall not be governed by the statute of frauds. 
Suchis the law of England, whence we derive our 
own, and where the defendant could not be held as 
maker or indorser, for the obvious reason that he was 
in fact neither, but only as a guarantor—no matter 
what the terms of the guaranty may have been, 
whether of absolute payment at maturity as plaintiffs 
insist, or conditionally as defendant Intended to be 
bound—which liability could not be enforced because 
the contract was not expressed in writing. “He is 
not liable at common law as a surety, because of the 
statute of frauds; and he is not liable by the law-mer- 
chant, because he has not followed the law-mer- 
chant.’’ 1 Dan. Neg. Inst. (3d ed.), § 7l4a; 1 Ames 
Bills & Notes, 243; 2 id. 839; Steelev. McKinlay, L. R., 
5 App. Cas. 754, 772, 783; McDonald v. Whitfield, L. R., 8 
App. Cas. 733, 748. 

In Steele v. McKinlay, supra, is a very instructive 





statement showing how the English commercial law 
has modified the old foreign law-merchant as to the 
liability called an aval, which held any stranger who 
lent his name to the paper bound as an underwriter in 
the capacity in which he so lent it, whether he placed 
his name on the paper itself or on a separate paper; 
and he incurred his liability by writing his name un- 
der that of the drawer, acceptor or indorser, and was 
held according tothe place where he pat it; owing 
however to the statute of frauds, this never operated 
in English law between the original parties to the pa- 
per, but ‘‘ solely for the benefit of those who take sub- 
sequently ;’’ and the cases holding otherwise are pro- 
nounced unsound. Hence under the English law the 
defendant here could be held only as a second indors- 
er toone who took the note from the plaintiffs with 
their name written above it, and he could not rely 
upon the statute of frauds, for the reason that his in- 
dorsement would then appear to be regular, and he 
could be justly held according toits import. But the 
English law goes no further than this; and if our 
American courts, in their struggles with this question, 
had so confined themselves, there would not now ex- 
ist the pitiable confusion exhibited in having neither 
the old law-merchant nor the English modification of 
it, but a nondescript law-merchant, which differs so 
materially in the several States that there are almost 
as many rules of decision as there are States, that no 
two writers agree upon a classification of them, and 
that scarcely any State court of last resort has uni- 
formly adhered to any given rule of decision. Mr. 
Daniel has boldly suggested a new way out of these 
bogs of the commercial law, which is interesting because 
new. 1Dan. Neg. Inst. (8d ed.), §$ 707-716, 714; 4 
South. Law Rev. (N. 8S.) 589; 20 Am. Law Reg. (N. 8S.) 
331; 16 id. 649. 

Those “who do not follow the law-merchant” 
should not expect any aid from it, and these irregular 
indorsements are not in accordance with it until they 
have assumed the regular form of the well-defined con- 
tracts of the law-merchant. Any attempt to assimi- 
late them to the regular forms of contract leads to 
confusion, as our American authorities abundantly il- 
lustrate. The regular contract, whether in blank or 
not, is as well understood as if it were written ont 
word for word, and though blank as to form, is in legal 
effect written infull. Itis not therefore within the 
statute of frauds, and is protected against parol evi- 
dence as other written contracts are. But the same 
treatment cannot beapplied to these irregular blank 
indorsements, unless the Legislature or the courts can 
write a uniform and well understood contract above 
them; the former might, but certainly the latter have 
not been able to agree on such a contract, and we have 
the remarkable exhibition of a variety of artificial and 
wholly arbitrary rules of decision as perplexing as it is 
possible to makethem. If parol testimony is to be at 
alladmitted to show acontract, I cannot comprehend 
why it shail not be admitted at large to prove the real 
contract, or that there was in fact no agreement of the 
minds; nor why it should not be enforced or fail ac- 
cording tothe proof. Butthis is not what the courts 
do; they admit parol proof only for the limited pur- 
pose of enabling them to make a choice as to the form 
of the liability. If they chose to hold him as indorser 
he may defend by showing that there was no demand 
and notice; if they conclude to hold him as a guaran- 
tor he is not permitted to show the actual terms of his 
guaranty, but held to an absolute one, except perhaps 
in some States he may show that he was only a guaran- 
tor of solvency; and if they decide to bold him as 
maker, there isno escape for him, although he had no 
more intention of becoming a maker of the note than 
he had of becoming the architect of a new system of 
commercial law. 
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Where the object is to prevent one from escaping his 


contract, who actually intended to become a first in- 
dorser or a maker, but by a blunder did not sign a 
proper paper in the proper place, there may be some 
excuse for a wish “‘to baffle such a defense,” though 
Lord Blackburn, in the opinion before cited, thinks it 
better, even in such cases, to adhere to thelaw. But 
this desire to impose some liability upon the irregular 
indorser has led the courts to an exaggeration of that 
doctrine. For example: In this case it may be true, 
as stated by Mr. Justice Cooper in one of the Tennes- 
see cases, that the defendant intended to be bound in 
some form, and that he should be held to 
some liability; but it does not follow from 
this that he should be held bound to one 
of the three, or at most four, forms of contract, 
namely, as maker, as second indorser, as guarantor of 
payment at maturity, or as guarantor of payment 
when the holder fails to collect of the maker. Why 
may he not be held to the contract he made, namely, 
that he would pay if the maker should die without 
payment, or according to any other condition he 
might attach? If it be said that this was not the 
plaintiff's contract, the reply is that if he accepted the 
indorsement, such was his contract; for the indorser’s 
consent is as necessary as his own, which will be im- 
plied from his acceptance, or else there was in fact no 
contract, because the parties did not in fact agree to 
any thing. 

As I understand the class of cases to which Boyer v. 
Boogher, 11 Mo. App. 130, belongs, this may be done 
if the indorser can prove that the payee of the note 
had knowledge of the particular conditions attached 
by him to the indorsement, but not otherwise; but I 
am unable to see why the payee should be more under 
the protection of the law than the other party to the 
contract, or why he may fill the blank space above the 
signature with a more absolute and a different agree- 
ment than that which the party signing intended to 
write therein. No man should be bound beyond his 
actual intention, upon an arbitrary implication or 
some other intention, unless the law, as inthe case of 
regular indorsements, fixes an invariable contract to 
be always implied from a blank signature. Confess- 
edly it does not do this; and while it opens the case to 
parol proof of intention it illogically denies to him the 
privilege of proving any intention different from that 
of the other party, and often implies one wholly for- 
eign to himself. In the effort to make efficacious that 
which in‘itself expresses nothing in particular, the cases 
build, upon facts and circumstances surrounding the 
transaction, some contract which does not express the 
actual intention of the surety, but that of the court 
which tries the case, according to its view of what 
ought to have been expressed; and scarcely any two 
agree about this on the same state of facts. Parol 
proof is admitted to aid the courts in determining 
what they should make the blank mean, but not to help 
the parties in showing what it means in fact. 

Still more illogically, some cases hold that the de- 
fendant here could not prove his conditional guaranty 
because that would be within the statute of frauds, 
while the courts may imply an absolute guaranty 
which the defendant did not make,and that is not 
within the statute. No such distinction exists in the 
terms of the statute, and if one be within it I do not 
comprehend why the other is not. Such confusion 
cannot be beneficial to commercial intercourse, and 
the policy of the statute for preventing frauds and 
perjuries is reversed for one encouraging them. 

On my independent judgment I should hold that ac- 
cording to the common law, which is the substratum of 
all our laws, this contract would either fail for want of 
mutual understanding of the contracting parties, or 





be enforced as an acceptance by the payee of the terms 
attached to his contract by the guarantor, and that ef- 
ect could not be given to any guaranty not expressed in 
writing, because the statute of frauds has forbidden 
it; and that until the payee had indorsed this note 
and transferred it to some stranger to the original 
contract, the blank indorsement of the defendant 
would not fall within the law-merchant. This was 
originally the law of Tennessee, but it has been 
changed by later decisions which would now hold the 
defendant as a guarantor. Cahal v. Frierson, 3 
Humph. 411; Comparree v. Brockway, 11 id. 355; 
Clouston v. Barbiere, 4 Sneed, 338; Newell v. Williams, 
5id. 212; Talley v. Courtney, 1 Heisk. 718; Brinkley v. 
Boyd, 9 id. 152; Jser v. Cohen, 1 Baxt. 423; Rivers v. 
Thomas, 1 Lea, 649; Taylor v. French, 2 id. 257; Hard- 
ing v. Waters, 6 id. 324. So would he be held in Texas, 
as I understand the cases there. Cook v. Southwick, 
9 Tex. 615; Carr v. Rowland, 14 id. 275; Chandler v. 
Westfall, 30 id. 477. 

But according to the rulings of the Supreme Court 
of the United States, which follow the Massachusetts 
rule, somewhat regretted in Essea Co. v. Edmands, 12 
tray, 273, the defendant is to be held as a joint maker 
of the note, the case falling within the first category 
enumerated by Mr. Justice Clifford in the two cases 
cited from that court. Rey v. Simpson, 22 How. 341; 
S. C., Law Pub. Co. Ed. 260, and note; Good v. Mar- 
tin, 95 U. 8. 90. 

Judgment for plaintiffs. 


[See 28 Am. Rep. 624; 29id. 745; 34 id. 638.—Ep.] 
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CONSTITUTIONAL LA W-—PROHIBITION AGAINST 
PRIVILEGES—FERRIES. 


NEW YORK COURT OF APPEALS, FEB. 3, 1885. 


MATTER OF UNION FERrRy Co.* 


The delegation to a corporation of the power to acquire title 
to land for public purposes is not a grant of an * exclu- 
sive ’ privilege, for the same power may be conferred 
upon any corporation. Should the Legislature see fit to 
intrust it therewith, there is nothingin the Constitution 
to prevent its so doing. 

The use being public, the legislature has the power to deter- 
mine the necessity of the exercise of the right of eminent 
domain, and its determination is conclusive in the 
courts. 

Act of 1882, ch. 259, in relation of ferries on New York city, 
is not unconstitutional. 


PPEAL from order General Term, Ist Department. 
The opinion states the facts. 


John Develine, for appellant. 


George D. Delbitt, Jr., Elbridge T. Gerry, A. Van 
Santwood and John H. Martin, for respondent. 


RAPALILO, J. The order denying the application was 
sustained by the court at General Term on the ground 
that the act of 1882,ch. 259,contravened section 18 of ar- 
ticle 3 of the Constitution of this State, which pro- 
vides that the Legislature shall not pass a private or 
local bill “granting to any private corporation, asso- 
ciation or individual any exclusive privilege, immu- 
nity or franchise whatever.” 

Passing for the moment the question whether the 
act of 1882 granted an exclusive privilege, immunity or 
franchise within the meaning of the constitutional 
prohibition, the question arises whether the grant in 
question was to a private corporation. It was cer- 
tainly not madeto the Union Ferry Company by 
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name, nor does the object of the act purport to be to 


add to the privileges or franchises of that company. In 
case the company should, under the authority of the 
act, procure the condemnation of the property in 
question, it would not aequire the property as its own, 
but would hold it merely temporarily and could use it 
only under its lease from the city of New York of the 
ferry franchise. The newly acquired property would 
become simply an addition to the ferry described in 
the act, which ferry is under the control of the city, 
and by it leased to the ferry company. On the expir- 
ation of its present lease this property would have to 
be surrendered to the city or to any subsequent lessee 
of the ferry. The company would have no power of 
disposition over it, but only the right to be paid for it 
by the subsequent lessee of the city, as other property 
appertaining to the ferry has to be paid for on achange 
of lessees of the ferry. 

All this appears from the act itself, and the general 
system upon which the ferries of the city of New York 
are established and conducted. 

By the Montgomeri Charter, section 37, Valentine's 
Laws, 243, the ferries on both sides of the East river, 
and all other ferries then or thereafter to be erected 
and established all around Manhattan island, and the 
management and the rule of the same, were granted to 
the mayor, aldermen and commonalty of the city of 
New York. 

In Costar v. Brush, 25 Wend. 628, it was held that 
under this provision of the charter, the corporation of 
the city possessed the same power in respect to the es- 
tablishment of ferries across the East river, that be- 
fore belonged to the crown or the Legislature, and that 
the grant by the city to the lessees of the Fulton ferry 
of an exclusive privilege by covenanting that the city 
would not, during the existence of the lease, permit 
any other ferry between New York and Brooklyn to 
the southward of the then ferry at Catharine slip, was 
fully within the municipal authority and binding upon 
the city and the public. 

The charter of 1857 provided (§ 41) that all ferries 
should be leased by the city, that all leases should be 
made to the highest bidder who would give adequate 
security; that no lease should be fora longer period 
than ten years; that all ferry leases should be revoc- 
able by the common council for mismanagement or 
neglect to provide adequate accommodations, and that 
all persons acquiring any ferry lease or franchise 
should be required to purchase at a fair appraised val- 
uation, the boats, buildings and other property of the 
former lessees or grantees actually necessary for the 
purpose of such ferry grant or franchise. 

The charter of 1857 was repealed by the charter of 
1873, and we are not informed by the briefs of coun- 
sel whether the provisions of section 41 have been re- 
enacted in any form, but this is perhaps not very ma- 
terial to the present discussion, for by the provisions 
of the act of 1882 the property sought to be acquired 
is devoted, after its acquisition, exclusively to the 
purposes of additional ferry slip accommodations for 
the ferry in question. It cannot be used for any other 
purpose and is inseparably united to that ferry, and 
must pass with it to any subsequent lessee after the 
expiration or termination of the lease to the Union 
Ferry Company. All the rightsof that company, ex- 
cept its right to compensation, terminate with their 
lease, and if the property should ever cease to be used 
for the accommodation of the ferry, it would on gen- 
eral principles revert to the original owners. But so 
long as it continues to be used for the purposes for 
which it is condemned, it remains under the control 
of the corporation of the city of New York. 

The title of the act of 1882 is, “An act to provide ad- 
ditional ferry-slips and facilities in New York city for 





the ferries running between Whitehall street in the 
city of New York and thecity of Brooklyn.’”’ The 
power to acquire title to the additional slip is granted, 
not to the Union Ferry Company, but to ‘‘ the lessees” 
of the designated ferry, whoever they may be. The 
name of the Union Ferry Company does not appear in 
the act, except as identifying the ferry as the one 
which was at the time being operated by the company 
named, and in a declaration that that company is not 
authorized to acquire the fee of any property owned 
by the city of New York. If the Union Ferry Com- 
pany should not acquire the title during the term of 
its lease, any subsequent lessee of the ferry, whethera 
corporation or an individual, would become entitled 
to proceed under theact. Whoever might become 
lessee after the acquisition of the title would, under 
section 3 of the act, be entitled and required to take 
the property and bound to pay his predecessor for it. 
And section 3 further provides that after the title to 
the property is acquired according to the provisions of 
the act, it shall be devoted to and used exclusively for 
the ferry-slip accommodations mentioned. 

The whole frame and context of the act are consist- 
ent with the view that its object was not to grant any 
privilege or franchise to the Union Ferry Company as 
a corporation, butas stated in the title of the act, to 
add to the ferry slips and facilities of the particular 
ferry which the company named was at the time oper- 
ating. Such additional facilities would increase the 
capacity not only of that company, but of all future 
lessees of the ferry, to meet the wants of the public, 
but those increased facilities would be enjoyed by the 
Union Ferry Company only under its lease from the 
city. They would terminate with that lease and pass 
to the succeeding lessee. The property could not be 
used for any purpose except the exercise of the ferry 
franchise granted by the city in whosesoever hands 
that franchise might, from time to time, be placed. 

The authority to institute the proceedings might 
well have been conferred directly upon the corpora- 
tion of the city of New York, but that would have in- 
volved the necessity of an advance by the city of the 
cost of obtaining the increased facilities. This neces- 
sity was obviated by selecting the lessees of the ferry, 
for the time being, as the agents through whom the 
power of eminent domain should be exercised, and 
they were not only empowered but required to per- 
form that duty and incur the necessary outlay, being 
indemnified by the incidental advantage they would 
obtain in the increase of their facilities while their oc- 
cupation should continue, and the reimbursement of 
their expenditure by being compensated for the prop- 
erty by the lessees who should succeed them. 

It cannot be that the constitutional prohibition 
should be so construed as to deprive the city of New 
York of the power of increasing its ferry accommoda- 
tions by the means provided in this act. Its ferries 
are under the control of the corporation of the city, 
in whom is vested the power of granting ferry fran- 
chises, and are operated under leases from the city. 
To hold that the accommodations of a particular ferry 
cannot be enlarged except by the acquisition by the city 
in a direct proceeding by itof the required addition, 
and that this duty cannot be devolved upon the lessee, 
or what would be still worse, that such an authority 
could not be conferred upon the lessee of one ferry 
without conferring like authority upon every ferry 
company in the State, would be giving to the constitu- 
tional provision an effect which never could have been 
intended. The General Ferry Act, under which the 
Union Ferry Company is stated to be incorporated, 
has for good reasons, Withheld from ferry companies 
formed under the act the power of eminent domain. 
Special legislation was therefore indispensable to ac- 
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complish the end sought to be obtained by the act of 
1882 of enlarging the accommodations of the ferry 
in question. The constitutional provision could 
not have been intended to prohibit an act of this 
character. 

For the reasons stated we do not regard the act asa 
grant toa private corporation, but even if it should 
be so considered, is it a grant of an “exclusive privil- 
ege, immunity or franchise?”’ Itisnota grant of an 
immunity, and if it comes under either head, it must 
be that of a ‘‘privilege’’ or a ‘‘ franchise.” It is dis- 
puted by the appellants that the authority conferred 
by the act is even a “‘ privilege,” and it is claimed that 
it is merely an appointment of an agency to exercise 
the right of eminent domain for the benefit of the 
public. But assuming that it is a privilege or a fran- 
chise granted to the Union Ferry Company as a pri- 
vate corporation, is it an ‘‘exclusive’’ privilege or 
franchise within the meaning of the Constitution? 
The constitutional prohibition was evidently aimed at 
monopolies. At granting to corporations or individ- 
als not merely privileges and franchises not pos- 
sessed by others, but the right to exclude others from 
the exercise or enjoyment of like privileges or fran- 
chises. 

A special privilege or franchise is not necessarily 
“exclusive.’’ The right of the patentee of an inven- 
tion is ‘*‘ exclusive.’’ So would be an act of the Legis- 
lature which should attempt to confer upon a private 
corporation or individual the exclusive right to manu- 
facture or vend any article of trade, and prohibit all 
other persons from competing in such business, or the 
exclusive franchise of operating a ferry or of main- 
taining a toll-bridge across a particular river, or of 
running stages on a highway, and prohibiting all others 
from competing, and the like. 

But the grant of a particular power to a private cor- 
poration is not ‘‘exclusive’’ simply because the same 
power is not possessed by other corporations, so long 
asthere is nothing to prevent the granting of such 
power to any other corporation. The Constitution 
itself makes this distinction manifest. Article 8, sec- 
tion 1, provides for the formation of corporations 
under general laws, but prohibits their being created 
by special act, except for municipal purposes, ‘‘ and in 
cases where, in the judgment of the Legislature, the 
objects of the corporation cannot be attained under 
general laws.’’ The Legislature is thus left at liberty 
to determine in what cases special charters shall be 
granted, and the object of such a special charter must 
necessarily be to confer upon the corporation powers 
or franchises not possessed by other corporations, 
otherwise there would be no need of creating them. 
But such special powers are not necessarily ‘‘ exclu- 
sive.” Special charters are still subject to the pro- 
hibition against granting ‘‘exclusive’’ franchises, and 
neither under aspecial character nora general law 
could a corporation or class of corporations be vested 
with any privilege, immunity or franchise which is 
* exclusive ’ in the proper sense of the term. 

The word “exclusive” is derived from ‘‘ex,’’ out, 
and ‘‘claudere,’’ to shut. Anact does not grant an 
exclusive privilege or franchise unless it shuts out or 
excludes others from enjoying a similar privilege or 
franchise. 

The most familiar instances of grants of exclusive 
privileges or franchises are to be found in acts author- 
izing the establishment of ferries, toll bridges, turn- 
pikes, telegraph companies, and the like, as in case of 
the charter of the Cayuga Bridge Company, which 
provided that it should not be lawful to erect any 
bridge or establish any ferry within three miles of the 
place where the bridge of the company should be 
erected, or to cross the river within three miles of the 
bridge without paying toll. Sprague v. Birdsall, 2 





Cow. 419; 2 Paige, 116; 5 Wend. 85. The charter of 
the Mohawk Bridge Company, which prohibited fer- 
ries across the river one mile above and one mile be- 
low the bridge. 6 Paige, 554. The lease by the cor- 
poration of the city of New York in 1814 of the Ful- 
ton ferry, in which the corporation covenanted that it 
would not grant or permit any other ferry to the 
southward of the ferry at Catharine slip. Costar v. 
Brush, 25 Wend. 628. The charter of the Delaware 
Bridge Company, which prohibited the erection of any 
other bridge, or the establishment of any ferry, within 
two miles above or below. Chenango Bridge Co. v. 
Binghamton Bridge Co., 27 N. Y. 87, and 8. C., 3 Wall, 
51. The charter of the West River Bridge Bridge 
Company, which granted the exclusive privilege of 
maintaining a bridge across West river. 16 Vt. 446. 
The charter of the Boston and Lowell Railroad Com- 
pany, which provided that no other railroad should 
within thirty years be authorized between Boston and 
Lowell, and was held to be a contract protected by the 
Constitution, as in the Binghamton Bridge case, 3 
Wall. 51. The grant of an exclusive right to a line of 
telegraph between Sacramento and San Francisco, all 
other persons being prohibited from running a line 
one-half a mile or doing business between those cities. 
California State Telegraph Co. v. Alta Telegraph Co., 
22 Cal. 398. 

These references illustrate the character of the priv- 
ilege or franchises at which the constitutional prohibi- 
tion was aimed. The delegation toa corporation of 
the power to acquire title to land for public purposes 
isnota grantof an “exclusive” privilege, for the 
same delegated power may be conferred upon any 
corporation to whom the Legislature may see.fit to 
intrust it, and where a corporation is organized under 
a general law which does not delegate that power, 
there is nothing in the Constitution which prevents 
the Legislature from conferring it in that particular 
case if the needs of the public require it; and if the 
use is public, the Legislature is the competent author- 
ity to determine whether the property is needed for 
suchuse. The Legislature, as has been seen, has the 
power to grant special charters where, in its judg- 
ment, the objects cannot be accomplished under gen- 
eral laws. It mighttherefore grant aspecial charter 
to a ferry company where it was necessary to delegate 
tosuch company the right of eminent domain, which 
it was not deemed expedient to delegate to all ferry 
companies. Having this power it cannot be said that 
it contravenes the Constitution, in accomplishing 
the same end, by delegating the right of eminent do- 
main to an existing corporation organized under the 
general law. 

It is urged, as a further objection to the constitu- 
tionality of the act of 1882, that it does not require the 
ferry company to establish the fact that the property 
proposed to be taken is necessary for the purposes of 
the ferry. 

That objection is clearly untenable. Where the tak- 
ing of private property, for a use claimed to be public, 
is authorized by the Legislature, its determination of 
the public character of the use is not conclusive. 

The existence of the public use in any class of cases 
isa question reviewable by the courts. If however 
the use is certainly a public one, the Legislature is the 
proper body to determine the necessity of the exercise 
of the right of eminent domain and the extent to 
which it shall be carried, and there is no restraint on 
the power save that of requiring that compensation be 
made. Mills Em. Dom., ch. 2,§ 11; Brooklyn Park 
v. Armstrong, 45 N. Y. 234; Lecombe v. Milwaukee 
Railroad, 23 Wall. 108. The particular property needed 
may be pointed out by the Legislature, and the courts 
cannot review their determination in this respect. 
Mills Em. Dom., §11; Gresey v. Cincinnati Railroad, 
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4 Ohio St. 308. The public character of the usein the 
case before us is indisputable, and the determination 
of the Legislature as to the necessity of the particular 
property is conclusive. 

But it is contended that this designation of the par- 
ticular piece of property to be condemned for the pur- 
poses of the ferry renders the grant of the privilege or 
authority exclusive, inasmuch as no one but the 
grantee of the property can take the same property. 
That however is not in our judgment the nature of 
the exclusiveness contemplated by the Constitution. 
The exclusiveness prohibited is one which is created 
by the terms of the grant, not that which results from 
the nature of the property or right granted. 

Where from the nature of the case it is impossible 
that the right or power should be possessed or em- 
ployed by more than one party, and it is important to 
the public interest that it should exist and be exer- 
cised by some one, the State must necessarily have au- 
thority to select the grantee. In such acase the ex- 
clusiveness is not produced by the grant, but results 
from the nature of the thing granted, and to this ex- 
tent every grant to a corporation or an individual of 
the right to acquire real estate is exclusive. Where 
a toll bridge is authorized to be erected at a particular 
locality the right to that particular bridge is neces- 
sarily exclusive. So of all Jands acquired by a rail- 
road company for depots, car-yards, etc., their right 
to enjoy those lands is exclusive. The right of the 
owner of upland to fill out into waters of the State in 
front of his land is exclusive in respect to the particu- 
lar property involved, though a similar right may be 
conferred upon every person owning lands similarly 
situated. There may be cases where arailroad could 
not be extended without passing through lands situa- 
ted at its terminus, which were already devoted to a 
public use, and could not therefore be acquired for 
railroad purposes under the general law, or without 
express authority from the Legislature. Can it be 
contended that however great the necessity for the 
extension, the Legislature would have no power to 
grant such authority? And yet the grant of power in 
such a case would be exclusive in the same sense as is 
the power to extend the facilities of the ferry in the 
case beforeus. We think that in all these cases the 
exclusion of others from the enjoyment of rights or 
privileges similar to those bestowed upon the particu- 
lar grantee must, in order to come within the consti- 
tutional prohibition, result from the provisions of the 
grant, and not from the inherent nature of the right 
granted. 

The act of June 1, 1882, is further assailed on the 
ground that its first section declares that the pier in 
question shall after the 15th of June, 1882, be devoted 
and set apart for the purpose of additional ferry ac- 
commodations for the ferry in question. And it is 
contended that although the title may not have been 
acquired by that time from the owners, yet they would 
by the terms of the act be precluded from the enjoy- 
ment of their property, and its use for ordinary pur- 
poses without having been in any manner compen- 
sated. 

If this section stood alone there would be some 
foundation for this argument, but we think that tak- 
ing the whole act together, it will not bear the con- 
struction claimed. The second section provides that 
before using the pier the lessees shall purchase the 
right to its use if they can agree with the owners. If 
unable to agree within sixty days from the passage of 
the act the lessee may acquire title by proceedings in 
invitum. And thethbird section declares that when 
the title is thus acquired, the property shall thereafter 
be devoted exclusively to the purpose of ferry-slip ac- 
commodations for said ferry. 





The meaning of the act is, as we understand it, that 
after the 15th of June, 1882, it shall be lawful to use 
the pier for ferry purposes, but before the lessees can 
so use it they must acquire title by purchase or other- 
wise. Until they do acquire title the owners are not 
to be disturbed in their enjoyment or use of the prop- 
erty, but after the title is acquired it is to be exclu- 
sively devoted to and used for the purposes of the 
ferry. Before that time there is nothing in the first 
section, when read in connection with the others, 
which precludes the owners from using the pier for 
purposes other than the ferry. The pier is prospect- 
ively devoted and set apart for ferry purposes from the 
15th of June, but not exclusively for those purposes 
until after the title shall have been acquired, and then 
the owners are to be compensated for the property as 
it stands at the time of instituting the proceeding to 
acquire it. 

This prospective devotion of the property to ferry 
purposes by the first section would seem to be mean- 
ingless were it not for the character of the property. 
The wharves and piers in the city of New York are in 
many respects public, and even when owned by indi- 
viduals are subject to regulations as to their use by leg- 
islative enactments.These regulations are very frequent 
and are changed from time to time as the interests of 
commerce require. For instance, in respect to the 
very pier in question, by chapter 367 of the Laws of 
1857, all the waters adjacent to the wharves, from the 
east side of pier No. 2, East river, to and including 
the east side of peir No. 9, were from the 20th of March 
to the 20th of December in each year set apart and re- 
served for the use of canal boats and barges, and the 
harbor-masters were empowered to prevent other ves- 
sels from entering the slips or lying at the wharves 
designated, when required for the boats and barges 
specified. By chapter 261 of the Laws of 1858, when- 
ever the owners of wharves or slips on the East river 
or North river lease them to the proprietors of certain 
regular steamboat lines, such wharves and slips are di- 
rected to be kept for the exclusive accommodation of 
the steamboats of the lessees, as far as necessary for 
their business. But that act is declared not to give 
any owners of the wharves or slips mentioned in the 
act of 1857, above cited, power to lease their wharves 
to steamboat lines. By the law of 1867, chapter 945, 
the act of 1857 issubstantially re-enacted as to the 
waters from the east side of pier No. 2 to the west 
side of pier No. 10, East river, and further power is 
given to the proprietors of the lines of canal boats and 
barges to erect derricks on the piers. 

The right of the Legislature thus to control the 
management and occupation of wharves in navigable 
rivers evenin the hands of private owners, is fully 
recognized in the case of Vanderbilt v. Adams, 7 Cow. 
349, and is held not to be an unconstitutional inter- 
ference with private property. In that case Vander- 
bilt was subjected to a fine for stationing his own 
steamboats at a wharf owned by himin violation of 
the orders of one of the harbor masters of New York. 
It was considered that by the old charters of the city 
the royal prerogative of government over the subject- 
matter was granted to the mayor, aldermen and com- 
monalty, and that when they conveyed a water-lot 
their sovereignty, as to the subject-matter, was not 
gone. 

By an act of 1882, chapter 176, passed June 3, 1882, 
two days after the act in controversy, the area of the 
waters devoted to the use of canal boats was reduced 
so as to extend only from the west side of pier No. 3to 
the east side of pier No. 8, thus liberating the premises 
now in question from its devotion to the use of canal 
boats. But atthe time the act in controversy was 
passed it would not have been lawful for the ferry 
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company, even if it had acquired title to the premises 
in question by voluntary conveyance, to use the slipin 
question for ferry purposes, or toexclude canal boats 
and barges, nor could it, without express authority of 
the Legislature, have excluded the general public from 
the use of the slip, even after the privileges of the 
canal boats and barges had been taken away. Hence 
the necessity of providingthat the slip might be de- 
voted to ferry purposes, so that as soon as the ferry 
company acquired the title it might use the property. 
But as has before been shown, the slip was devoted to 
no exclusive use, and the owners were not deprived of 
any of their rights untilafter the acquisition of the 
title. Nothing was intended to be taken from the 
owners, nor were they restricted in the use of their 
property until they received their just compensation, 
and if before the institution of the proceedings, they 
made any use of the property by which third parties 
acquired any interest therein, that interest would also 
have to be extinguished on making compensation. 

Criticisms are made upon the form in which the 
authority to exercise the power of eminent domain is 
conferred. The language of the act of 1882 is that the 
lessees shall acquire title to the property ‘‘in the man- 
ner and by the proceedings provided by law for ac- 
quiring title to lands for railroad use by railroad cor- 
porations, so far as the same are applicable thereto,” 
excepting that certain allegations which the general 
railroad law requires to be contained in the petition 
respecting stock subscriptions, surveys, maps, etc., 
may be omitted. 

The objection that this reference is indefinite does 
not strike us with any force. The act isin a stereo- 
typed form adopted in almost innumerable statutes, 
where the power of eminent domain is intended to be 
delegated to a corporation, and by long use it must 
have acquired a definite meaning. It can refer to 
nothing else than the general railroad law. The criti- 
cism is that it might have been intended tv refer to 
the law of 1875 for the construction and operation of 
steam railways in the counties of this State. This con- 
struction is quite inadmissible. The reference to the 
law for acquiring title to lands for railroad use must 
be deemed to have in view the general law, and not a 
law applicable only to a specific class of railroads. If 
any special indication of intention were required it 
would be found in the fact that the allegations which, 
by the act of 1882, the applicants are authorized to 
omit from their petition, are required by the general 
railroad law and are not required by the act of 1875. 

The objection that this reference to the general rail- 
road law to regulate the mode of procedure for ac- 
quiring title contravenes section 17 of article 3 of the 
Constitution is met by the decision of this court in the 
case of People v. Banks, 67 N. Y. 575. 

The orders of the General and Special Terms 
should be reversed, and the proceedings remitted to 
the Special Term to appoint commissioners. 

All concur. 

Ordered accordingly. 


[A Legislature may empower acity to grant an ex- 
clusive license to ferry across a navigable river, and 
the conferring of the power to grant or refuse such li- 
cense authorizes the granting of an exclusive privilege. 
Burlington, etc., Ferry Co. v. Davis, 30 Am. Rep. 390. 
See also Montgomery v. Multnomah, 29 Alb. L. J. 333. 
—Ep.] 


——— 


NEW YORK COURT OF APPEALS ABSTRACT. 

DAMAGES—FRAUD BY AGENT—PURCHASE PRICE — 
FALSE REPRESENTATIONS AS TO.—The complaint in 
this action seems to have been framed upon the theory 





that the rule of damages in an action by a principal 
against an agent, who had defrauded him in purchas- 
ing property, by representing that he paid a larger 
price than it was actually obtained for, upon an 
offer to surrender the property to the agent and re- 
cover of him,is its whole purchase-price. We think this 
theory is erroneous. The contract of purchase made 
with the vendor was precisely the contract which the 
plaintiff authorized his agent to make, and the princi- 
pal could not therefore rescind that contract by rea- 
son of any fraud perpetrated upon him by his own 
agent, to which the vendor was not a party. Upon 
the execution of that contract the title vested in the 
plaintiff, and there is no principle of law upon which 
he could compel the agent to assume the ownership 
and stand the hazard of the speculation. In an action 
by the purchaser against the agent for such,fraud the 
rules of damages would be those only which he actu- 
ally suffered from the fraud. This would not neces- 
sarily or probably be the price paid. Not only there- 
fore was the theory of the complaint erroneous, but 
the evidence and the findings of the court below show 
that the defendant was not the agent of the plaintiff, 
but even if he should be so considered, that no fraud 
was committed by him, except in abusing the confi- 
dence of his employer by paying a larger price for the 
stock bought than it apparently could have been pur- 
chased for. If upon the facts found by the referee 
such aconstruction could be put upon them as would 
make the defendant the agent of the plaintiff, a re- 
covery could have been sustained only for the en- 
hanced price paid by the agent over what the stock 
could have been purchased for by him, or at least for 
the amount allowed by the vendor to the agent for his 
services in effecting the sale; but this ground of re- 
covery was not only contrary to the theory of the ac- 
tion stated in the complaint, but was expressly dis- 
claimed by the appellant on the trial of the case as 
wellas on the argument before us. The only possible 
theory in the case upon which the plaintiff could re- 
cover having been disclaimed by him, no alternative is 
left us but to affirm the judgment. McMillany. Arthur, 
Opinion by Ruger, C. J. 

| Decided Jan. 27, 1885.] 


PARTITION—LITIGATING VALIDITY OF MORTGAGE— 
ESTOPPEL — MORTGAGE FORECLOSURE — MERGER OF 
DEBT—LIMITATION—PRESUMPTION OF PAYMENT.—In 
an action for partition, O., a mortgagee, was made a 
defendant; the lien of his mortgage being questioned, 
he answered alleging it to be a valid and subsequent 
lien, and asked that the premises be declared subject 
thereto, or that 1t be paid out of the proceeds of sale 
if a sale is decreed. O. appeared and took part in the 
trial. An interlocutory judgment was rendered, ad- 
judging that the mortgage was not a valid lien. Held, 
that as ©. had, without objection, then submitted his 
rights to the court, and sought to have them re-en- 
forced, conceding he could uot have been compelled 
thus to litigate them, he could rot raise the objection 
on appeal, and this, although he asked the trial court 
to find as a conclusion of law that no affirmative relief 
could be given against him in that form of action. 
Jordan v. Van Epps, 85 N. Y. 427. Until the bond or 
debt, to secure which a mortgage is given, is fully paid 
by the execution of the decree, or otherwise, the mort- 
gagor cannot require the bond and mortgage to be re- 
turned to him, or canceled. In re Costar, 2 Johns. 
Ch. 503. The debt upon the bond is then secured by 
the mortgage and also by the decree. Yet by thig 
double security it is not placed on any different foot- 
ing from adebt due upon bond and mortgage. The 
entering of a decree of foreclosure is not necessary to 
give security to the debt, for the lien subsists. Lansing 
v. Capron, 1 Johns. Ch. 617. The decree is a means 
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only of enforcing the lien of the mortgage and so ren- 
dering it available. Bucklin v. Bucklin, 1 Abb. Ct. of 
App. Dec. 242. That lien remains until the debt is 
paid or discharged. Neither the foreclosure suit nor 
the decree affects that, nor does either impair the 
mortgagor's right to redeem. That right remains the 
same after decree and until an actual sale of the mort- 
gaged premises under it. Brown v. Frost, 10 Paige, 
243. So notwithstanding the decree, the lien is liable 
to be defeated by the same presumption founded upon 
lapse of time. If the mortgage stands alone, without 
payment or proceedings to enforce it for twenty years, 
the presumption of payment accrues. If by virtue of 
foreclosure a new “ security” has been taken, the same 
policy will, under the same circumstances, raise the 
same presumption. Upon this principle it has been 
held that where there had been a foreclosure sale, not 
followed by a conveyance to the purchaser, or any 
recognition of the mortgage by the mortgage debtor, 
it will be presumed after the lapse of twenty years 
that the land had been redeemed from such sale. 
Reynolds v. Dishon, 3 Bradw. (Ill.) 173. The mort- 
gage here,of which Q.was the assignee, matured so as to 
be the cause of action in foreclosure, and judgment 
was obtained on the 29th of April, 1848. Conceding 
that by stipulations in the mortgage of 1850, enforce- 
ment by sale was stayed for ten years, he was at lib- 
erty to proceed upon the decree and also on that mort- 
gage in 1860. This action was commenced in July, 
1881, and thereafter, and not before, set up his judg- 
ment and mortgage. This was more than twenty 
years after the cause of action under any construc- 
tion accrued, and a recovery upon either is barred 
whether the question is considered under the limita- 
tion prescribed by the Revised Statutes (title 2, part 
ILI, ch. 3, 2 R. S. 295, § 90), or the Code of Procedure 
(Laws of 1848, ch. 438, $ 90), or the Code of Civil Pro- 
cedure, $381. No proof was given to take eitherclaim 
out of the operation of the statute. The policy of the 
law and substantial justice required that judgment 
should be given against them. Burnard v. Onder- 
donk. Opinion by Danforth, J. [As to* Merger see 38 
Am. Rep. 129.—Ep.] } 
(Decided Feb. 10, 1885.] 
LIMITATION--STATUTE—TRUSTEE OF MANUFACTURING 
COMPANY—COVENANT TO PAY TAXES.—- A company, 
of which defendant was trustee, hired of the plaintiff 
certain premises for the term of six years and six 
months from Nov., 1872, and agreed to pay all 
such taxes and water-rates as might be imposed 
upon the demised premises during each year, and if 
they *“‘should not be so paid before the first day of 
February next after the same should have been im- 
posed, then to pay to the plaintiffs on that day, as ad- 
ditional rent, whatever sum might be necessary to pay 
said taxes and Croton water-rates for such year, or 
either of the same remaining unpaid, with all the pen- 
alties and interest accrued thereon. The corporation 
failed to make its annual reports in 1873, 1874 and 1875, 
as required by the twelfth section of the act of 1848, 
and this act was brought on Jan. 14, 1878, to charge 
him with certain debts of the company existing, as is 
alleged, at the time of such defaults. Held, that the 
liability of the company was upon the covenant to pay 
the water-rates and taxes. The liability of the de- 
fendant depended upon the combination of three cir- 
cumstances, viz., the existence of the debt, the 
existence of the default in making the report, 
and the trusteeship. Shaler, etc., Quarry Com- 
pany v. Bliss, 27 N. Y. 297; Duckworth v. Roach, 
81 id. 49. It is well settled that if there be no 
obligation giving a present right of action against the 
company, there is no debt which can be demanded as 
a penalty against the trustee. Jones v. Barlow, 62 N. 








Y. 203; Whitney Arms Co. v. Same, 63 id. 62; 68 id. 34, 
It is therefore as affecting both appeals, material to 
ascertain the true construction of the terms of the 
covenant. So far as it requires the company (the les- 
see) to pay and discharge water-rates and taxes, it is 
precisely like the covenant which lay at the founda- 
tion of the case of Rector, ete., v. Higgins, 48 N. Y. 
532, and if it went no further, the decision then made 
would require us to hold, that a right of action against 
the company accrued on its failure to pay the rates 
and taxes when imposed, that is, in May and Septem- 
ber of each year. That action however was for dam- 
ages, and when presented to the Appellate Court, the 
right of the plaintiffs to maintain it atsome time was 
not disputed, aud the only question raised related to 
their doing so before actual payment of the assess- 
ments then in question. But in the case before us, 
the covenant goes further, and provides that if not so 
paid before the first of day of February next after they 
are so imposed, the company on that day will pay the 
amount of them as additional rent to the lessor. Here 
are two things to be done, and the obligation to per- 
form one depends upon the non-performance of the 
other as a condition precedent, and as that depends 
upon the will of the promisor, it is in substance an al- 
ternative contract, and in such a case the party 
charged may elect which of the two alternatives he 
will perform. In effect the company said, we will 
either pay the taxes when they become due to the city 
authorities, and so relieve the demised premises, or as 
in case we do not, you will be required to do so to pro- 
tect your property, we will on the first of February pay 
to you the sum of them, with interest and such penal- 
ties as are incurred. The cause of action did not ac- 
crue against the company until its failure to comply 
with the second alternative. That occurred on the 
first day of February, 1874, and as the plaintiffs could 
then have sued the company, so also they could have 
sued the defendant. At that moment therefore the 
short statute of limitations prescribed to this class of 
actions commenced running in his favor, Shaler, etc., 
Co. v. Bliss, supra; Merchants’ Bank v. Bliss, 35 N. 
Y 412; Miller v. White, 50 id. 157; Jones v. Barlow, 
supra; Losee v. Bullard, 79 N. Y. 404, and before the 
commencement of this action the bar fell. The stat- 
ute operates upon the remedy, and the omission of the 
creditor to pursue it cannot stop its running. The 
liability of the trustee was imposed by statute and the 
benefit and suit therefor are limited to the creditor as 
the one aggrieved. In such a case when the statute of 
limitations begins torun nothing subsequent will stop 
it. But the question now before us is directly within 
the principle of the decision of this court in Losee v. 
Bullard, supra, and permits no further discussion. It 
can make no difference that the company in this case 
continued to transact business. The plaintiffs were 
not required to sue the trustee, but could not, by 
omitting to do so, prevent the application of the stat- 
ute. Rector, etc., v. Vanderbilt. Opinion by Dan- 
forth, J. 

[Decided Feb. 10, 1885.] 

CONTRACT—PUBLIC OFFICER—PERSONAL LIABILITY 
—PUBLISHING NOTICES —TAX SALE—ACT 1878, CH. 65. 
—This action was brought against defendant as treas. 
urer of the county of Ulster, to recover the alleged 
contract-price agreed to be paid by him, as such offi- 
cer, for publishing notices of tax sales in a newspaper 
of which plaintiff was the proprietor. The compensa- 
tion to which the plaintiffis entitled for publishing the 
advertisement of the tax sale in Ulster county is gov- 
erned by ehapter 851 of the Laws of 1869. The provis- 
ion in the sixth section of chapter 65 of the Laws of 
1878, that ‘the publishing of the said notice is not to 
exceed the sum of $2 for each newspaper so publishing 
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each of the several notices,’’ isa limitation for the pro- 
tection of the owuers of property advertised for taxes 
and not an authority to the treasurer to subject the 
property advertised to expenses for advertising be- 
yond the sum fixed by the act of 1869. The two acts 
are not inconsistent and are to be construed together. 
The action is brought against the defendant in his 
official character, and the plaintiff disclaimed on the 
trialany right to charge him personally on the con- 
tract alleged. The contract was beyond the scope of 
his authority as treasurer and was not binding upon 
him in his official character or upon the county of 
Ulster. Boots v. Washburn, 79 N. Y. 207. Crouch v. 
Hayes. Opinion per Curiam. 

(Decided Feb. 10, 1885.] 


_ — 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CARRIER—SEPARATION OF [PASSENGERS ON ACCOUNT 
OF RACE OR COLOR—ACCOMMODATIONS MUST BE EQUAL. 
—On a night steamboat plying on the Chesapeake bay 
colored female passengers may be assigned a different 
sleeping cabin from white female passengers. The right 
to make such separation can only be upheld when the 
carrier in good faith furnishes accommodations equal 
in quality aud convenience to both alike. Citing U. 
S. v. Buntin, 10 Fed. Rep. 739; Gray v. Cincinnati 8S. 
R. Co., 1Lid. 683. The Sue. Opinion by Morris, C.J. 
Dist. Ct., Dist. Md., Feb. 1885. [See 8 Am. Rep. 641; 
41 Am. Dec. 482. ] 

VENDOR AND VENDEE—RECORD OF AGREEMENT—EN- 
TRIES IN INDEX—NOTICE.—C. and the American Emi- 
grant Company owned certain interests in swamp 
lands, under the lowa Swamp Land Act, and C. en- 
tered into a written agreement with the company, 
which was in effect a conveyance of his interest. The 
agreement was duly recorded, and inthe index C.’s 
name was written in the grantor column, the com- 
pany’s name in the grantee column, in the column 
headed ‘‘character of instrument’’ was written 
“agreement,’’ and in the description column was the 
entry, ‘‘ with regard to swamp and overflowed lands.”’ 
Subsequently 8. purchased a portion of the lands. 
Held, that the entries upon the index were sufficient 
to put him on inquiry, and that he was bound thereby. 
The decisions of the Supreme Court of Iowa on this 
question are clear and decisive. In Calvin v. Bow- 
man, 10 Iowa, 529, and White v. Hampton, 13 id. 260, 
it was held that the index was sufficient to charge no- 
tice, although no description of the property was en- 
tered on the index, but simply the words, ‘‘See rec- 
ord.”’ In Bostwick v. Powers, 12 Iowa, 456, the entry 
upon the index was * Certain lots of land,”’ and it was 
held that this was sufficient. In Barney vy. Little, 15 
Iowa, 535, it is said to be the settled law of the State 
that “it is not necessarily and essentially a prerequi- 
site to a valid registration that the index should con- 
tain a description of the Jands conveyed; it is suffi- 
cient if it points to the record with reasonable cer- 
tainty.’’ In Jones v. Berkshire, 15 Lowa, 248, the rule 
is stated to be that “if the index discloses enough to 
put a careful and prudent examiner on inquiry, and if 
on such inquiry the adverse title would have been as- 
certained, the party will be held to notice.’’ American 
Emigrant Co. v. Call. Opinionby Shiras, J. Cir. Ct. 
S. D. Iowa, Jan. 1885. [See45 Am. Rep. 189; 29 Alb. 
L. J. 65.—Eb.] 

PATENTS—PUBLIC USE--SALE TO TEST MACHINE— 
PRESUMPTION.—A single sale by an inventor of a ma- 
chine embodying his completed invention more than 
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two years before his application fora patent, will not 
render the patent void, where such sale is made for 
less than the value of the machine, without profit to 
the inventor, for the sole purpose of testing it, and 
with the understanding that it will be taken back if it 
does not work satisfactorily. Upon the whole evidence 
it is plain that the transaction was altogether experi- 
mental; therefore the invention was not ‘in public use 
or on sale’? within the meaning of the statute. Birdsall 
v. McDonald, 1 Ban. & A. 165; Elizabeth v. Pavement 
Co., 97 U. S. 126; Campbell v. Mayor, etc., 9 Fed. Rep. 
503; Graham vy. Geneva Lake Manufacturing Co., 11 id. 
138; Graham v. McCormick, id. 859. (2) [t being once 
shownthat the use is experimental, then upon the 
question of its reasonableness in point of duration, 
every presumption should be made in favor of the in- 
ventor. Innis v. Oil City Boiler Works. Opimon by 
Acheson, J. Cir. Ct., W. D. Penn., Jan. 1885. [See 1 
Fish. Pat. Cas, 1.—Ep.] 


PROCESS—SERVICE ON COMPLAINANT OR NON-RESIDENT 
DEFENDANT ATTENDING ON TRIAL.—A non-resident 
defendant in attendance upon the trial of his case, at 
which his presence is necessary both as a witness and 
for the purpose of instructing his counsel, is protected 
while in such attendance from service by summons of 
anew writ or complaint against him. The authorities 
upon the geueral question of the protection of non- 
resident parties and witnesses from the service of pro- 
cess, while they are in attendance upon the trial of 
cases in which they are concerned, are very numerous. 
It is sufficient to cite only those which bear upon the 
precise point in thiscase, and which are: Matthewsv. 
Tufts, 87 N. Y. 568; Parker v. Hotchkiss, 1 Wall. Jr. 
269; Lyell v. Goodwin, 4 McL. 29; Halsey v. Stewart, 
4N. J. L. 366; Miles v. McCullough, 1 Binn. 77. The 
decision is confined to the case of a non-resident de- 
fendant; because the Supreme Court of Connecticut 
held, in Bishop v. Vose, 27 Conn. 1, that a non-resi- 
dent plaintiff was not protected, while in attendance 
upon the trial of his case in this State, from the serv- 
ice of anew writ by summons. There is perhaps a 
reason why a plaintiff who has voluntarily sought the 
aid and the protection of our courts, should not shrink 
from being subjected to their control, which does not 
apply to the condition of a defendant whose attend- 
ance is compulsory; and therefore I do not intend to 
express dissent from the doctrine of the Connecticut 
case, but to limit this decision to the facts which are 
before me. Wilson Sewing Machine Co. v. Wilson. 
Opinion by Shipman, J. Cir. Ct., Dist. Conn., Jan. 
1885. [See 30 Alb. L. J. 117; 38 Am. Rep. 717.— Ep.] 


CONSTITUTIONAL LAW—POWER TO LICENSE—TAX— 
REGULATING WASH HOUSES.—The council of Portland 
was authorized ‘‘ to regulate *’ wash houses, and there- 
upon ordained that the proprietor of such a house 
should take out a license quarterly and pay therefor 
the sum of $5, or $20 a year, and in default thereof 
should be liable to fine and imprisonment. Held, that 
while the council had power to require the license as a 
means of regulating the business, the sum charged 
therefor was manifestly so far in excess of what was 
necessary or proper for that purpose that it must be 
considered a tax, and the ordinance imposing it is 
therefore so far void. In support of the proposition 
that the power to regulate a wash house does not in- 
clude the power ‘to license,’’ counsel for the peti- 
tioner cites Burlington v. Bumgardner, 42 Iowa, 673; 
Com. v. Stodder, 2 Cush. 562; St. Paul v. Traeger, 25 
Minn. 248; Corvallis v. Carlile, 10 Oreg. 189; Dunham 
v. Rochester, 5 Cow. 464; Barling v. West, 29 Wis. 314; 
Dill. Mun. Corp., § 361. While counsel for the respond- 
ent cites tothe contrary Burlington v. Lawrence, 42 
Iowa, 681; Chicago P. & P. Co. v. Chicago, 88 Ill. 221; 





516 


THE ALBANY LAW JOURNAL. 








State v. Clarke, 54 Mo. 17; Welch v. Hotchkiss, 59 
Conn. 140; Cincinnati v. Buckingham, 10 Ohio, 257; 
Dill. Mun. Corp., § 91. Some of these authorities are 
flatly contradictory of others on this point, but the 
difference in the conclusion reached in most of the 
cases is largely attributable to a difference in the cir- 
cumstances. The words ‘‘to control’’ and “to regu- 
late,”’ ex vi termini, imply to restrain, to check, torule 
and direct. And in my judgment the power to do 
either of these implies the right to license, as a conven- 
ient and proper means to that end. A license is 
merely a permission to do what is unlawful at common 
law,or is made so by some statute or ordinance,includ- 
ing the one authorizing or requiring the license. By 
this means the persons or occupations to be regulated 
are located and identified, and brought within the ob- 
servation of the municipal authorities, so that what- 
ever regulations are made concerning them may be the 
more easily and certainly enforced, including the giv- 
ing of security for their observance even before the 
license is issued. The authority of the National gov- 
ernment, like that of a municipal corporation, is lim- 
ited to the powers expressly granted in the Constitu- 
tion, and such implied powers as may be necessary 
and convenient to the due execution of the former. 
And yet under the power ‘to regulate’? commerce 
Congress may and does provide for licensing the in- 
strumentalities thereof, as vessels, pilots, engineers, 
Indian traders and the like. License Tax cases, 5 
Wall. 470. In Ash v. People, 7 Cooley, 347, it was held 
that the council of Detroit, under the power to license 
and regulate the sale of meats, might charge afee of $5 
for such license for, as I infer, the period of one year. 
And the fee in this case should certainly be no more 
than in that. In Duckwall v. New Albany, 25 Ind. 
283, it was held that the defendant, under the power 
“to regulate” ferries having a landing within its 
limits, could not charge a fee of $300 for a licence there- 
for. Now $300 per annum for a licence to run a ferry 
on the Ohio river at New Albany, in 1865, was proba- 
bly a smaller compensation relatively than $20 a year 
for keeping a wash house in Portland. There are other 
cases, as for instance Boston v. Schaffer, 9 Pick. 419, 
and Burlington v. Putnam Ins. Co., 31 Towa, 102, in 
which comparatively high fees have been sustained; 
but there the power to licence was backed by the fur- 
ther provision that the municipal council in question 
might impose such terms or charge such sum for such 
license as to it might seem just and reasonable, or ex- 
pedient. And this is in effect, if not in form, a power 
to tax the licensed occupation. But here there is not 
even an express power to license, let alone tax. The 
power to license is only implied from the power to 
regulate, and can only be used for that purpose. All 
things considered, it is apparent that the sum required 
to be paid the city for this license is far beyond any 
special expense that it may incur on account of the 
regulation to which it pertains; and it is quite clear 
from this fact, as well as the time and manner of its 
payment, that this sum is in effect a tax, and was so 
intended. This being so, the ordinance is so far void, 
and the petitioner is restrained of his liberty without 
due process of law, contrary to the Constitution of 
the United States. Dist. Ct. Dist. Oreg. The Laundry 
License Case. Opinion by Deady, J. 
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MARYLAND COURT OF APPEALS ABSTRACT.* 


EXECUTOR AND ADMINISTRATOR—COUNSEL FER—DI- 
VORCE CASE—WIDOW CANNOT SUE FOR—-COUNSEL MAY. 
—A widow cannot maintain an action against the ad- 
ministrator of her deceased husband for the amount of 





*Appearing in 62 Maryland Reports. 





the fees charged by her counsel for prosecuting a suit 
against him for adivorce a mensa et thoro, pending 
which suit he died. But if it be made to appear affirm- 
atively that the suit was reasonably and justifiably in- 
stituted, counsel are entitled to recover from the hus- 
band’s administrator reasonable fees for services ren- 
dered therein. It has long ago been held that where a 
wife has been turned out of doors and threatened by 
her husband, and she employed an attorney to 
exhibit articles of the peace against him, the 
husband was liable to the attorney for the payment of 
his charges; for, as wus said by the court, whenever 
the husband by his conduct compels the wife to appeal 
to the law for protection, she may charge him for the 
necessary expenses of the proceeding as much as for 
necessary food or raiment; and her solicitor may sue 
for his propes charges. Shepherd v. Mackoul, 3 
Camp. 326; Turner v. Rookes, 10 Ad. & Ell. 47. And 
so it has been held that the husband's estate was liable 
for preliminary expenses incidental to a suit for the 
restitution of conjugal rights, instituted by the wife, 
but before the suit came to a hearing the husband 
died, and no decree therefore was ever pronounced. 
Wilson vy. Ford, L. R.,3 Exch. 63. In this last case 
last cited, Channell, B., said: “‘I think that where a 
suit was instituted, as it was here, for restitution of 
conjugal rights, and for alimony pendente lite, the ex- 
penses in relation to it were necessary to her as wife, 
and such asshe was justified in incurring.’’ And for 
costs and expenses necessarily incurred by the wife in 
filing a petition for judicial separation, although the 
petition was not proceeded with, it was held the hus- 
band was liable. Rice v. Shepherd, 12 C. B. (N.S.) 
332. In the case of Brown v. Ackroyd, 5 El. & B. 819, 
it was held that the proctor was not entitled to re- 
cover hiscosts for instituting proceedings for a di- 
vorce a mensa et thoro, because it did not appear that 
there was reasonable ground for the proceeding, that 
being necessary to entitle the wife to pledge her hus- 
band’s credit for the costs of such proceeding; but it 
was fully conceded and held by the court that if that 
fact had appeared the husband would have been liable. 
And in the case of Stocken v. Patrick, 29 L. T. Ex. (N. 
8S.) 507, where it appeared that the wife had good 
ground for instituting a suit for separation, because of 
the cruelty of her husband, and her attorney having 
brought suit for a divorce on the ground of adultery 
and cruelty, which was compromised by an agreement 
for adeed of separation, the solicitor was held entitled 
to sue and recover of the husband for his costs as_be- 
tween attorney and client, including the costs as be- 
tween attorney and client in the divorce suit. And so 
in the recent case of Ottaway v. Hamilton, 3 C. P. 
Div. 393, on appeal, it was held that a solicitor, em- 
ployed by the wife to take proceedings against her 
husband to obtain a divorce on the ground of cruelty 
and adultery, was entitled to sue and recover of the 
husband for extra costs, that is, costs reasonably in- 
curred by him beyond the costs taxed and ailowed as 
between party and party. In that case Lord Justice 
Bramwell, in the course of his judgment, put the case 
we are now considering. ‘*Suppose,”’ said he, “a hus- 
band were to die after the petition was filed, but be- 
fore the decree could be pronounced against him, 
would not the common-law liability of his estate for the 
costs incurred by his wife continue in full force ? I there- 
fore think that the power of the wife to pledge her 
husband’s credit remains unimpaired.’’ And in con- 
clusion he said: “Subject to the question whether 
they (the costs) have been justifiably incurred, the de- 
fendant is bound to pay them, just as if he had re- 
tained the plaintiff to act as his solicitor.’”’ But itis a 
condition of the right to recover that it be made to ap- 
pear affirmatively that the suit of the wife against the 
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husband was reasonably and justifiably instituted. 
Hooper, in re, 2 DeG., J. & 8S. 91; Brown v. Ackroyd, 
5 L. & B. 819. In this State it has never been other- 
wise than that the husband has been required to 
pay the reasonable counsel fees for services rendered 
the wife in suits fordivorce. The amount allowed has 
always depended largely upon the circumstances of 
the case and the pecuniary resources of the parties. 
Ricketts v. Ricketts, 4 Gill, 105. The law upon this 
subject as settled in several of the American States is 
at variance with that of England, and according to the 
decisions of the courts of those States, this action 
could not be maintained. But the principle of the 
English decisions would seem to be more in conso- 
nance with our own practice, and we shall therefore 
follow them. McCwrly v. Stockbridge. Opinion by 
Alvey, C. J. 


ee 
RECENT ENGLISH DECISIONS. 


PARTNERSHIP—SHARE IN PROFITS AND LOSSES.—By 
an agreement signed by W. and H. and Co. it was 
agreed that for the part taken by W. in the business 
then carried on by H. and Co., they should pay him a 
fixed salary of 180/. per annum, and in addition he 
was to receive one-eighth share of the net profits 
and bear one-eighth share of the losses, as 
shown by the books when balanced. W. agreed to 
leave with the business 1,500/., which was not to be 
withdrawn by him during the continuance of the 
agreement, and in the meantime interest thereon at 
5 per cent per annum was to be paid to him. The 
agreement was to continue in force until the expira- 
tion of four months’ notice in writing on either side, 
at the expiration of which the sum of 1,5001., with 
any arrears of interest, salary and profits, was to be 
paid to W., but H. and Co. were. to be at liberty to 
pay 1,500/. to W. on giving one month’s notice in 
writing. Held (affirming the decision of Pearson, J.), 
that no partnership inter se was created by the agree- 
ment, which was only an agreement by a servant to 
give his services at a fixed salary, with a share of 
profits in addition, and a similar liability for losses. 
Pooley v. Driver, 5 Ch. Div. 458; 22 Eng. Rep. 214, dis- 
tinguished; Pawsey v. Armstrong, 18 Ch. Div. 698, 
questioned. Ct. of App. Walker v. Hirsch. Opin- 
ions by Baggallay, Cotton and Lindley, L. JJ. (51 L. 
T. Rep. [N. 8.] 481). [27 Eng. Rep. 512; 32 Am. Rep. 
267.—Ep.] 

LICENSE — IRREVOCABLE — MAKING IMPROVEMENTS 
ON LAND.—The equity to arise from expenditure on 
land need not fail merely on the ground that the in- 
interest to be secured has been expressly indicated. 
P. erected a jetty on the foreshore of the harbor of 
W. under a revocable license from the Crown to use 
it for the purposes of a wharfinger; afterward, at the 
instance of the colonial government, he extended the 
jetty, and made other additions to it, and it was for 
some time used by the government for emigrants. 
Held, that the license had become irrevocable, and 
that the equitable right so acquired by P. was ‘‘an es- 
tate or interest in land ’’ which could be the subject of 
compensation under local statutes. The law relating to 
cases of this kind may be taken as stated by Lord 
Kingsdown in the case of Ramsden v. Dyson, L. R., 1 
H. of L. 129. The passage is at page 170: “If a man, 
under a verbal agreement with a landlord for a certain 
interest in land, or what amounts to the same thing, 
under an expectation created or encouraged by the 
landlord that he shall have a certain interest, takes 
possession of such land with the consent of the land- 
lord, and upon the faith of such promise or expecta- 
tion, with the knowledge of the landlord and without 
objection by him, lays out money upon the land, a 
court of equity will compel the landlord to give effect 





to such promise or expectation. This was the princi- 
ple of the decision in Gregory v. Mighell, 18 Ves. 328. 

* * * ITfon the other hand a tenant being in pos- 
session of land, and knowing the nature and extent of 
his interest, lays out money upon it in the hope or ex- 
pectation of an extended term or an allowance for ex- 
penditure, then, if such hope or expectation has not 
been created or encouraged by the landlord, the tenant 
has no claim which any court of law or equity can en- 
force. This was the principle of the decision in Pil- 
ling v. Armitage, 12 Ves. 78, and like the decision in 
Gregory v. Mighell, seems founded on plain rules of 
reason and justice.” In such a case as Ramsden v. 
Dyson the evidence, according to Lord Kingdown’s 
view, showed that the tenant expected a particular 
kind of lease, which Stuart, V. C., decreed to him, 
though it does not appear what form of relief 
Lord Kingsdown himself would have given. In such 
a case as the Duke of Beaufort v. Patrick, 17 Beav. 60, 
nothing but perpetual retention of the land would sat- 
isfy the equity raised in favor of those whe spent 
their money on if, and it was secured to them ata 
valuation. In suchacase as Dillwyn v. Liewelyn, 4 
De G. F. & J. 517, nothing but a grant of tie fee sim- 
ple would satisfy the equity which the iora chancellor 
held to have been raised by the son’s expenditure on 
his father’s land. In sucha case as the Cnity Bank v. 
King, 25 Beav. 72, the master of the rells, holding that 
the father did not intend to part witk his land to his 
sons who built npon it, considered that their equity 
would be satisfied by recouping their expenditure to 
them. Infact the court must look at the circum- 
stances in each case to decide in wiat way the equity 
can be satisfied. Jud.Com. Priv. Coun. Plimner v. 
Mayor of Wellington. Opinion per Curiam. [51 L. T. 
Rep. (N. 8.) 475.] 


ey 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—C)UPON BONDS—NEGO- 
TIABILITY—SEAL.—A coupon bond of a private cor- 
poration, payable to bearer, and secured together with 
other bonds of the same character by a mortgage on 
the works of the company, is a ).egotiable instrument, 
and the mere addition of the seal of the corporation 
does not destroy its negotiabilify. When such bond 
is delivered by a person having possession of the same 
to another party who gives va.ue for it and takes it 
without notice of any defec. in the title, the title 
passes to the transferee irrespective of any defect in 
the title of the transferrer. 1% is held by the Supreme 
Court of the United States, and by the courts of our 
sister States, that the bond «fa corporation is nego- 
tiable, and that the mere addition of the seal of the 
corporation which issued it does not destroy its ne- 
gotiability. So where the name of the payee is left 
blank the holder may fill in his own name, and bring 
suit on the instrument. Chapin v. Vermont & Mass. 
R. Co., 8 Gray, 575; White v. Same, 21 How. 575. The 
bond of a railroad company to secure payment of 
money, although under seal, when made psyable to 
bearer or to order, is regarded as invested with all the 
attributes of negotiable paper. Zabriskie v. Cleveland, 
C. & C. R. Co., 23 id. 881; Winfield v. Hudson, 28 N. 
J.L. 255; Murray v. Lardner, 2 Wall. 120; Morris 
Canal Co. v. Lewis,12 N. J. Eq. 323. So municipal 
bonds, made payable to bearer, are held to be negoti- 
able. They are transferable by delivery, and the 
holder may sue in hisown name. Taylor on Priv Corp., 
§ 326; Commissioners v. Clark, 94 U. 8. 278; Crom- 
well v. County of Sac, 96 id. 51; Ottawa v. National 
Bank, 105 id. 342; Thompson v. Perrine, 106 id. 589. 
The early decisions of our own State do not recognize 
this rule to its full extent. The later cases however 
have been gradually approaching «conclusion in har- 
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mony with the decisions elsewhere. We will refer to 


a few cases showing the conflict which has been going 
on and the final conclusion reached. It was held in 
Frevall v. Fitch, 5 Whar. 325, and in Hopkins v. R. 
Co., 3 W. & S. 410, that an instrument in the form of 
a promissory note, if attested by the seal of the cor- 
poration, was uot negotiable. In Carr v. Lefevre, 3 
Casey, 413, it was held that a bond issued by a corpo- 
ration, payable to bearer, will pass by delivery, and the 
holder may sue on it in hisown name. In the opin- 
ion of the court, by Mr Chief Justice Lewis, it is said: 
“We do not desire to have any doubt on the question 
whether the holder of bonds issued by a corporation, 
payable to bearer, may maintain an action on them in 
his own name. Such bonds are not strictly negoti- 
able under the law merchant, as are promissory notes 
and bills of exchange. They are however instruments 
ofa peculiar character, and being expressly designed 
tobe passed from hand to hand, and by common 
usage so transferred, are capable of passing by deliv- 
ery 80 as to enable the holder to maintain an action on 
them in his own name.”’ This rule is recognized to be 
correct in Phila. & Sunbury R. Co. v. Lewis, 9 Casey 
33. It was ruled in Diamond v. Lawrence County, 1 
Wright, 353, that a coupon bond of the county, under 
seal, should not be treated as negotiable paper, 
although it was there conceded that all the courts, 
American and English, held otherwise. County of 
Beaver v. Armstrong, 8 Wright, 63, contains a very 
full reference to the authorities, showing that corpor- 
ation bonds under seal payable to bearer in money 
were negotiable. See also Bunting Admr. v. Camden, 
ete., R. Co., 31 P. F. Smith, 254; Gibson v. Lenhart, 5 
Out. 522; Phelan v. Moss, 17 P. F. Smith, 59; MeSpar- 
ran v. Neeley, 10 Norris, 17. Sup. Ct. Penn., Oct. 6, 
1884. Mason v. Frick. Opinion by Mereur, J. (15 W. 
Note Cas. 369.) 

a Oe 
PHELPS’ FIRST AFTER-DINNER 
SPEECH IN ENGLAND. 


MINISTER 


[From the London Daily Standard, June 5.] 

A’ the Mansion house last night the lord mayor en- 

tertained her majesty’s judges at a banquet, and 
not only the bench but the bar and law generally were 
largely represented. An additional interest attached 
to the occasion from the presence of the American 
minister, who is a distinguished member of the legal 
profession in the United States, and who made his first 
appearance in public. There were some 300 ladies and 
gentlemen present, the legal notabilities being Lord 
Justice Lindley, Lord Chief Justice Morris, Lord Jus- 
tice Fry, Lord Watson, Lord Justice Bowen, Justices 
Denman, Kay, Manistry, Mathew, Cave, Day, Lopes 
and North, Baron Pollock and a strong muster of Q. 
C.’s and of other guests. 

At the banquet the loving cup was circulated and 
the royal toasts were duly drunk. 

The lord mayor proposed the health of the min- 
ister of the United States. While cordially wel- 
coming his excellency in the name of the whole 
country, he would express a hope that the existing re- 
lations between the two countries might be main- 
tained, so that no great diplomatic activity on his part 
would be necessary. 

Mr. Phelps, whose rising was the signal for contin- 
ued applause, said: Iam very much indebted to you, 
my lord mayor, for the very kind words in which my 
name has been presented, and to you, my lords, ladies 
and gentlemen, for the more than kind and generous 
manner in which you have received it. {£ do not pre- 
sume to take to myself in any degree the honor of this 
reception. [am as yet a comparative stranger within 
the gates of England, and have no such claim upon 
your personal consideration as had my distinguished 





predecessor; but I own it ismore gratifying to me 


than any personal compliment which could be paid to 
me, for I see in this another proof, in addition to the 
many which have been pressed upon me during the 
short time since I landed on these shores, of the cor- 
dialand hearty feeling of sympathy which exists be- 
tween the English people and the people of the coun- 
try whichI have the great honor to represent. An 
American representative coming here finds that it is 
no foreign mission on which he has been sent. On 
both sides of the Atlantic he finds that he is equally 
at home. He has changed his sky, but not the hearts 
by which heis surrounded. [Applause.] He comes 
as a stranger, but he is soon made to perceive that he 
is welcomed and established at once as a friend. 
(Hear, hear.] It isan undeniable fact, and in my 
judgment a most significant and gratifying fact, that 
the relations between the people of the two great coun- 
tries are growing more cordial every day. I believe 
they never were so cordial as they are at this moment. 
[Applause.] International prejudices are usually the 
offspring of international misunderstanding; and 
these rapidly disappear under the influence of a large 
and liberal international intercourse. [Hear, hear.] 
That is the means, under providence, that is bringing 
these people nearer and nearer, all the time, to each 
other. [Hear, hear.] Steam and electricity have 
bridged the Atlantic, and both countries are full of 
the citizens of each other. Many Americans live here, 
and many English reside in the United States. Every 
summer this country is overspread with visitors from 
the other side of the Atlantic. How cordially on our 
side of the Atlantic the feeling 1 have referred to as 
existing here is reciprocated, those who have traveled 
in the United States will know [hear, hear], while 
those who have not been there I cordially invite in 
the name of my country to go. [Cheers.] It is such 
intercourse that bas brought the two people together 
in the manner to which I have alluded. The nature of 
the relations between governments, and especially of 
great nations, is most important undoubtedly, and we 
are to be felicitated, that as the lord mayor has said, 
the relations between the governments of England 
and of the United States are now on so satisfactory a 
footing that nothing has to be said of them on any oc- 
casion. But after all the.real sympathy and frater- 
nity which should exist between nations depend not 
upon the governments, and are not to be brought 
about by diplomacy; they depend upon the personal 
sympathy of the feelings of the people for each other. 
(Hear, hear.] If l may be permitted to allude to re- 
cent events, I can assure you that when it was per- 
ceived in America that the clouds of war which ap- 
peared to be settling down began to dissipate, and 
there was a hope—in which I pray God we may not be 
disappointed—that the sunshine, if continued, was 
likely to fall unobstructed on the multiplied indus- 
tries of England, there was no people within the range 
of humanity by whom that conclusion was received 
with more sincere and complete satisfaction and grat- 
itude than by the people of the United States. 
(Cheers.] Especially, sir, as it seems to me, should 
the fraternal feeling between these great nations find 
expression inthis place,and on such an occasion, 
where you, my lord mayor, preside in the capacity of 
chief magistrate of this greatest city in the world, 
whose commerce has more than puta girdle round 
about the earth, and whose great industry and busi- 
ness have made its commerce. It is there that you 
touch us most nearly. America is emphatically a 
country of industry and business, and in no other 
country in the world do business men have so large a 
share of influence in the affairs of government. Amer 
ica is pre-eminently a country for the worker and not 
for the idler, and therefore here more than anywhere 
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else is it appropriate that expression should be given 
to the true relations which exist between the two 
countries. [Hear, hear.] But there is another reason 
why an American representative who, as you have 
said, my lord mayor, isan American lawyer, should 
be glad to come here on this occasion, and that is the 
common share weclaim with you and the common 
admiration which we feel with you for those distin- 
guished men who arethe judgesof England. [Hear, 
hear.] Weclaim themalso as our brethren, for in 
hundreds of American courts, and to thousands of 
lawyers as wellas judges who never saw and never 
will see the faces of English judges, their names are 
household words, and their judgments are the sub- 
jects of constant study and instruction. Of American 
judges, it may be said that they administer laws over 
the wide area between the Atlanticand Pacific largely 
founded on your judgments here, so greatly are they 
esteemed and valued. We have lately had among us 
one of the most distinguished members of the English 
bench—Lord Chief Justice Coleridge. He came asthe 
guest of the American bar, but he remained as the 
guest of the American people. [Cheers.] He delighted 
them, and I believe he came away not altogether dis- 
pleased with us. [Hear, hear.] I hope many of his 
distinguished brethren will follow his example and 
travel through what I may call the second jurisdiction 
of the British bench. I think in no one thing are the 
British people more largely to be congratulated than 
upon their judiciary ; for itis British justice which has 
built up British liberty. The freedom of England has 
been fought for in many a field, and contended for in 
many aparliament, and many a great light has been 
thrown upon it from the judicial bench, and the free- 
dom we enjoy we inherited from you. Your poet lau- 
reate hus condensed the whole thing in his lines: 


‘*Where freedom broadens slowly down 
From precedent to precedent.” [Cheers]. 


The London Times of June 5thsays: Mr. Phelps, 
the new United States minister, appeared for the first 
time on Wednesday evening in his official character, 
before a large assemblage of Englishmen. He gave on 
that occasion abundant reason for the British public 
to desire that he may let it see much of him, and en- 
able it to become intimately acquainted with his mer- 
its. In his answer tothe Lord Mayor’s proposal of 
his health, he chose his topics with the utmost judg- 
ment, and treated them with perfect taste. It was 
something of an ordeal at once for his audience and 
for himself, and both emerged from it with mutual 
satisfaction. The succession to Mr. Lowell could not 
but be a trying inheritance. An infusion of a little liter- 
ary crossgrainedness iuto his predecessor’s diplomatic 
behaviour would have smoothed Mr. Phelps’ entrance 
on his ministerial career. Mr. Lowell has supplied 
him with no opportunities of solacing contrast be- 
tween men of genius and men of affairs. No legation 
could have been conducted more efficiently than that 
of the United States during the past few years. its 
chief showed himself to be as capable in interviews at 
the foreign office as he was brilliant in the Abbey 
Chapter House. His successor is known for excellent 
business qualities. He spoke on Wednesday with a 
grace of diction and an elevation of tone which prove 
him fitted to fill Mr. Lowell's place as well socially as 
in office. The two countries wantat the United States 
legation in London one who will live with English- 
men while be negotiates. The lord mayor expressed 
a natural hope that very little might be heard of Mr. 
Phelps’ discharge of his diplomatic duties. As Mr. 
Phelps said in his reply, it is indeed matter for con- 
gratulation when, as now, they require nothing to be 
said about them. Because they excite no public 
anxiety it is not to be supposed they eitherare super- 





fluous or are not being performed. Between leading 
States like the Union and Great Britain causes of 
friction are ever liable to arise. They may be rubbed 
into sores, or soothed into subsidence, much at the 
discretion of diplomacy. A sympathetic American 
representative will understanc that for Englishmen 
to wish to provoke American i:l-will is inconceivable. 
He will comprehend their general disposition to 
friendliness, and something warmer. He will put to 
the true account the accidents of local manner and 
expression. He will feel himself accredited to the 
British people no less than to the secretary for foreign 
affairs. To Englishmen it is at least as important as 
toan American minister that he should accept his 
functions in that spirit. Mr. Phelps’ sample of him- 
self at the Mansion House is testimony that his 
interpretation of his obligations agrees with theirs. 

A special connection with one of the great divisions 
of English life and thought tends to facilitate a gen- 
eral appreciation of the nationality it is an American 
envoy’s province to study. A member of an American 
profession which is also an English profession begins 
by not being a stranger. Mr. Lowell from the mo- 
ment he occupied the legation was at home. As a 
member of the vocation of letters, he had a key to the 
citadel of English hearts. Mr. Phelps is among the 
most eminent of American lawyers, and has stepped 
on shore in the midst of a confraternity which is 
scarcely other than hisown. An American minister 
who has spent, as Mr. Phelps worthily boasts, his best 
years in the practice of the law, is provided with a 
wedge warranted to open the hardest knots of insular 
reserve. He speaks the dialect in vogue wherever law- 
yers are met; and where are they not? Armed with 
the professional shibboleths,he has of his personal right 
as unchallenged admittance into the inmost recesses of 
English babits as the author whose heart both sides of 
the Atlantic are equally empowered to read. Not in 
literature itself, common asit is to the two lands, is 
the National inheritance of Great Britain and the 
United States more genuinely undivided and joint 
than in law. There are American text books which 
have educated two generations of English jurists. Judg- 
ments of English courts are cited at Washington with 
hardly less technical and almost more moral authority 
than the decisions of American judges. On particular 
points, sometimes grave, oftener trivial, the courts of 
the two countries differ. In guiding principles and in 
spirit they obey the same motives, and would esteem 
it aserious discredit to be convicted of unexplained 
divergence. For both the advantage is manifest and 
extraordinary. The absence of direct authority in the 
expositions from across the water, to which Mr. 
Phelps referred, increases rather than lessens their 
utility. A lawyer adopts more or less mechanically 
when in his favor, or struggles against as tyrannical 
when adverse, precedents from his native tribunals. 
Without any sense of constraint he consults conelu- 
sions arrived at by minds which, though foreign, are 
trained like his own and acknowledge identical prin- 
ciples, in order to inform his own intelligence, and to 
assist his reason in its voluntary operations. Ameri- 
can lawyers are in this impersonal way very familiar 
already to Englishmen, and have long been highly re- 
garded by them. Individually they are less well 
known abroad than the liberality of the English legal 
vacation has enabled the professors of this country to 
be. Mr.Phelps will do much toward repairing the omis- 
sion. He will bea medium toward bringing the Eng- 
lish and American bars and benches together in other 
modes than by their partnership in law books and ax- 
ioms. Lord Coleridge investigated minutely during his 
American tour the American legal procedure,and is be- 
lieved to have persuaded himself of its adaptibility in 
several respects to English needs. Mr, Phelps can 
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similarly compare the system in which he is an expert 
with that from which it has been mainly derived. He 
is heartily welcome to any transportable improve- 
ments he may discover. The one returnto be asked 
of him is that he shallnot praise English law for its 
defects. He quoted at the Mansion House un Ameri- 
can judge’s description of the two courses open to dis- 
appointed American suitors. They may either appeal 
the case or go away and swear at the court. With rea- 
sonable professional feeling he seems to regret that his 
countrymen are unlike Englishmen in inclining to the 
second alternative. He isas an American, though not 
as a lawyer, ungrateful at any rate in seeming to rep- 
robate the American disregard of the liberty of ap- 
peal. It is devoutly to be wished that English liti- 
gants were slower to use it. Redundancy of appeals 
is the disgrace of English law. It would frequently be 
better to go away and swear at the court in modera- 
tion. Courts however have broader shoulders here 
perhaps that in parts of the United States. 

Of the incorruptibility and impartiality of British 
courts there can be no question. The praise is so in- 
disputable that the judges can themselves join in it 
without consciousness of an indulgence in vainglory. 
Care simply for the true decision is an obvious quality 
of British judges. Sir Hardinge Giffard uttered on 
Wednesday a hope that no political and constitutional 
changes may be allowed to sully judicial patronage at 
its source, without any real fear that the Nation would 
in any circumstances suffer the intolerable pollution. 
The extent to which recent legal reforms have restored 
to the Nation possession of its own law, and made law 
a manageable and available instrument of National 
life, is more debatable ground. Lord Justice Lindley 
does not claim without cause that English jurispru- 
dence in the last few years has shaken off a vast load 
of technicalities. It has become more practical and 
heedful of common sense. It employs the learning of 
the past as aclue to the truth, and does not feel ita 
deep groove from which it may not try to escape. The 
sole doubt is whether the evident amelioration there 
has been of legal processes, and the advance toward a 
certainty of the triumph of right in the end, have been 
sufficiently matched by an improved prospect of final 
and speedy deliverance from the legal labyrinth. Eng- 
lish law, though much less unintelligible and artificial 
than formerly, remains for the litigant, as it has been 
said to be for the practitioner, a jealous mistress, that 
bears no rival. No wise man will go tolaw now any 
more than of old who is not prepared to make it for an 
indefinite time his profession. A suit progresses more 
swiftly than in the days of Lord Eldon; it is searcely 
easier for a suitor to be sure when, if ever, he will be 
out of it for good and all. In view of all the unavoid- 
able complications of modern existence it is unfair 
that a necessary like litigation should be a resource 
against which prudence warns in the United States 
according to the minister, suitors either appeal or 
swear at the court. They are not hung up on both 
horns of the dilemma at the same instant. In England 
it is not to be assumed that they abstain always from 
the second form of intemperance because they are ex- 
travagantly addicted to the first. 

—_>___—_ 


NEW BOOKS AND NEW EDITIONS. 


SHaRswoop & Bupp's LEADING CASES ON REAL 
PROPERTY. 

The second volume of this series is at hand. Wecan 
do no more than reiterate our opinion expressed on 
the publication of the first volume. The editorship 
has been deprived, by death, of the services of the ac- 
complished Judge Sharswood, but Mr. Budd shows 
good discrimination in selection, and his notes are well 





conceived and arranged. The work is published by 
M. Murphy, of Philadelphia. 
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CORRESPONDENCE. 








SURETYSHIP. 
Editor of the Albany Law Journal: 

The death of one of two joint sureties discharges his 
estate both in law and inequity. Woody. Fisk, 63 .N. 
Y. 245. But to effect that result the undertaking must 
be joint, and not joint andseveral. Id. The relation 
also must be strictly that of a surety. Richardson v. 
Draper, 87 N. Y. 3387. And the rule obtains in case of 
direct proceedings by a creditor against the legal rep- 
resentatives of the deceased surety, but not where the 
action is brought by a co-surety for contribution. 
Johnson v. Harvey, 84 N. Y. 363. 

The doctrine of the last cited case would seem to en- 
courage circuity of actions, or make it necessary,rather 
than to discourage the same, which generally is the 
policy of the law. 

In Richardson v. Draper, supra, Earl, J., delivering 
the opinion, makes in passing the following observa- 
tion: *“*The reasoning upon which the exemption of 
the deceased surety’s estate from liability is founded, 
though sanctioned by numerous cases, is not very con- 
vincing, and has not always been viewed by judges 
and jurists with favor. It is difficult to perceive why 
the estate of a surety who was a joint obligor, upon 
whose credit and responsibility mainly the obligee 
loaned his money, should be discharged by the death 
of thesurety. It would seem that in good conscience 
and sound morals, and upon principles of natural jus- 
tice, it should respond and bear the loss, if any, rather 
than the obligee who trusted the surety.” 

The views of Judge Elliott with respect to the im- 
portance of following precedents, as cited in the 
ALBANY LAW JouRNAL of June 13, 1885, are sensible 
and judicious. To determine when to depart from 
precedent is most difficult. But such power should 
exist. 


June 19, 1885. J. B. DALEY. 


——__—__——_—_— 


COURT OF APPEALS DECISIONS. 
‘TV HE following decisions were handed down Tues 
day, June 23, 1885: 

Judgment affirmed with, costs—Crosby v. Hotaling; 
Adamson vy. Elwell; Almy v. Thurber; Risley v. Ab- 
bey; Langley v. Sixth Avenue Railroad Co.; Pond v. 
Starkweather. Order affirmed, with costs— 
Woerrishoffer v. North River Construction Co. 
Order of General Term reversed ; that of Special Term 
affirmed, with costs—Rice v. Barrett.—— Judgment 
affirmed—People v. Morse alias West. Motion for 
reargument denied, with costs—Jackson v. Andrews. 
—Motion to amend remittitur denied, with costs— 
Carpenter v. New York, Lake Erie & Western R. Co. 
— Motion to amend remittitur. Granted, with costs 
to be paid by appellant and without costs of this 
motion—In re Petition of Waring and another.— 
Motion to amend remittitur. Granted and remitti- 
tur to be amended so as to allow appellants costs of 
appeal, together with all necessary disbursements in 
both—In the matter of the final accounting of the ex- 
ecutors of William Tilden. Motion to put cause on 
calendar for day certain. Denied without costs—City 
of Brooklyn v. Copeland; Parker v. Supervisors of 
Saratoga; Haight v. Same; Powell v. Same.——Motion 
to strike cause from calendar. Granted on payment 
of taxable costs of appeal and $100 counsel fee—Champ- 
lin vy, Stodart, 
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Murder; co-defendant may testify dpb Rihemibatenie was eeii 
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Rape; fraud...... eevesioadee. Mae 
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jury by predisposition to diseas " 26:3 
Condemnation of land for railw: ww: . fire; “tramps. ener 63 
— — agent; purchase-price; false representations -_ 
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DEBTOR . AND CREDITOR. Satisfaction of 
DECEIT. False representations as to appraised value 
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Appurtenances; right of way; ‘no reference 
in deed; injunction; fic performance .. ....... 212 
Condition ; ; payment a debt should render void; 
is not absolute conveyance in trust ....... 198 
Constrae against grantor; when rule does not apply; 
intent to govern; life estate or fee; power to sell; 


discretion; may not be delegated. .............+..... 291 
Delive ; voluntary IED ond Sas snencos. ennsacea 
Marrie woman ; mistake in, cannot be setusanes nanan 255 
Must be signed .. 164 
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See Covenant. 
DURESS. Giving and paying note for intended de- 
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EJE CTM ENT. Continuous adverse possession by 
ar 

Railroad occupying land with owner’s ‘consent; ‘sale of 

road; grantee takes title ......... ....... 
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act of election officers; K.S., chap. 4, § 63; damages. 256 

EMBEZCHEMENT Evidence of similar offenses. 459 

EMINENT DOMAIN. Compensation ; court of 


claims; waiver of Gras proceedings............ ... 278 
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Declarations as to OD 056.44 co ndscihe nace. <eheceeeens 51 
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IE OP NOE 6640 009 0040s000 0010060. canréctencnstecs 412 
Dying declarationS.................0.00. 278 
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— with knowledge; mortgage void as to credi- on 
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intent; presumption. . 
Pleading public statute; Judicial notices; public local 
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“See Griminal Law. 
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INJU TIO Consented to y mistake; when 
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May be conteunpiibie, yet itis contempt to ‘disobey it, 141 
Judgment not enjoined; res adjudicata ............... 256 
- Public officer; restraining exercise of powers.. . 
Restraining collection of assessment ; statute must be 
followed ; amendment ; not as to void proceeding... 497 
Threatened trespass ; rights established at law ....... 17 
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MS. ican) 0% esececeane ste aenetdodmeres 2 
= _ refuse guest ‘from mere aggeentes a - 


SON aa when not guest. 
INSOL NCY. ’ Preferred debts; “construction of 
IN SURANGE. “ Accident; payment of, premium; 
presumptive notice; forfeiture ; Tis Kccssoneeees 
Authority of adjuster; waiver of forfeiture « ion 





Form of policy; waiver of proofs of loss. . . 257 
Loss; location of goods...... ... ... eden . 257 
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Pa yment of premises; waiver.............. a | 
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Fire ; change of lanerest ; admission of partner........ 333 
—; evidence of usage... . ; . 435 
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certificate of nearest notary; action does not accrue 
until negotiations closed. . 
General language of Fen A ‘special indorsements to 
control ; ability of company for loss... ..........+- 
Life, interest ; GRPRORSE WIRD. « 0.022502 200. cevccccccce 
Marine ; warranty of seaworthiness; condition prece- 
dent to discovery... 
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beneficiary ; = does not change.. 253 

** Wido PE OE PIPER aL, 1 free EOP Pere. vouhthass 151 

INTER > "When agent liable for ...2.22.02..221: 1i7 
INTER REVENUE. Information for for- 


ture; general verdict goo 


INTOX ICATING LIQUOR. “Unlawfuily’ furn- 


JUDGE. Disqualification ; relationship.......... .. 418 
Impeachment of for abuse of discretionary power ... 461 
JUDGMENT. Entry on order of judge after expira- 
tion of term; irregular. 
Nonsuit no bar to second suit.. ere 
Party dying after trial; entry nunc ‘pro tune... . 
UDICIAL of ; following proceeds of property ‘sold. 411 
JUD SALE. Attachment; bona fide pur- 
ch iF, ALE Civ. Proc., § 1370; execution must con- 
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_ citizenship . 
—; transfer of interest pending hearing; citizen- 
ship; pleading; supplementary Dill................. 
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process may be served..... 
Fourteenth amendment: class legislation ; ; police 
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Garnishment; non-residence of principal defendant ; 
personal judgmen EI QP DRE BE 
Grantor's title from United States ates, act of 
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Possession abandoned ; ; lease not revived.. 
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See Slander. 
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Irrevocable; making improvements on land.. 

Omission to execute bond creates no “ vacancy;” 
invalid license no defense. . 

= Panga pega assignment; “chattel mortgage; 
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Runs from discovery of frauds; lien of judgment ; 

bona fide purchaser; title through unrecorded deed; 
rights of purchaser .... ..............- 7 
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Presumption of payment............0 02. seeceeeeeseseree a 


Acknowledgment; Kansas statute; municipal debt... 77 

Acknowledgment; part payment by joint promisor... 48 

Proper inquiry under plea of....... .. sdiass -Gebibe tues ” 334 
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n cash; may deal <n special partner; changed 

4 limited; provision as to share 0 losses; omission 
in notice; ‘name of newspaper changed ...... ...... 


MALICIOUS © PROSECUTION. Action lies for 
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——- damages; probable cause ; ‘advice of coun- 


Participation of defendant ; “false arrest ; ; probable 


MAN DAMUS.” “Adequate remedy; judgment of Cir- 
cuit Court ... 
= of “public” works; “permit “to bridge 
Public officer; when does noble... .........0..,.--0sc. 197 
sy to pay coupons; if it lies,injunction rapes 
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MARI NSURANCE. eat of premiums: 
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— acts; lex loci; general lien ; unpaid pre- 
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Declarations to prove; sanity; opinion of non-pro- 
fessionals; when avoided for mental unsoundness.. = 


Deed by husband to wife Void ........2. .-secesseeee ee 
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Husband and wife ; partnership MAnReaniewond. 2. 4tbeas 328 
Husband not liable for wife's slander Kadininni need . 62 
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MASTER AND SERVANT. Contract ; term of 
service ; evidence ; question for jury.. +” @oenueea 34 


Course of employment ; bailment 
Evidence as to fitness of “employee; jury cannot decide 
from sight . 
“Fellow servant;’’ mining superintendent not . 
Injured brakeman; conductor employing surgeon . 
Liability for tort of servant ; scope of employment , 
evidence; declaration of agent ; res gest; proof of 
authorit 2 
—_, conductor and “engineer “not “fellow serv- 
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Negligence; contributary ; carpenter on vessel ...... 383 
Qualification of servant; “ on trial;’’ discharge; ques- 
OEE PERE ORE 


Risks of employment’; conductor assuming control of 
engine ; taleabe brakeman ..... 
—— personal injury 3 measure of dam mages 
Matting across sidewalk, owner liable for consequen- 


MECHANIG' S LIEN. How construed ; > of 
notice; director in “ officer and agent soceveee ae 
Household estate; extent of lien ... 
Municipal property; water-works ; priority; sub-con- 


tractor and surety of contractor...... .. .e.....6.+- 418 
MERGER Foreclosure of mortgage does not merge on 
‘AKE. Reformation of deed. 2202.00! 311 
MISTAK Hap AND RECEIVED. "Breach of 
contract ae oé . 334 
Trust; NMG MOND co na oxedints< acsiieedxs7se « .0e 256 
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Foreclosure; when. right not cut off. 156 
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Payment of taxes; foreclosure; claim of lien; notice. 294 





Power of sale; attorney and client............ oe 19 
qucsttainty in description; evidence aliunde -. 22 
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MI ND. Bona fide purchaser; notice; 


Lt, = 4% testimony; rejection; presumption, 
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MUNIC AL CORPORATION. " Advertisement 
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city after notice .. .. cccccses OS 
Care of streets; negligence, ‘proximate cause...... .. 
Change of grade of street; damages; surface water... 119 
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tervention of attorney-general; injunction. .... 
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Icy sidewalk; contributory negligence. . . 178 
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Requiring ‘lot-owners to remove snow from sidewalks. 362 
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Negligence ; contractor ; excavation in street ....... 
Surface water ; damnum absque injuria............... 419 
See Negligence. 
NATIONAL BANK. Penalties for taking usury.. 317 
Usury; Federal and State statute ..................... 475 
—; penalty ; State court ; jurisdiction........ .. ... 59 


See Constutional Law. 
NEGLIGENCE. Accident at street crossing; evi- 
dence as to its condition ; challenge to juror 436 
Accident ; no presumption’ errr 253 
Action against maker of machine for injury to third 
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of right to remove federal court .......... 
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Cromiag Yailroad track ; contributory negligence 
Distinct causes of action ; separate suits. ..... 
Employee of railroad ; question for jury. : 
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gence ; acting in emergency : question ranged aches 4 

Llability of receiver for............. 

Passenger attempting to leave moving ‘train ; : “con- 
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Plaintiff's testimony must establish inference either , 


way ; nonsuit proper 

Presumption from accident... iat 

Proximate cause ... 306 
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Railroad company; proximate cause; defective ma- 
chinery; pr esumption of duty to inspect. ......... 

Railroad; throwing mail bags... .. 
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recovery of interest ; demand....... .. « 
Of assessment under protest. 
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Construed against pleader; denial; admitted, quali- 
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Malicious prosecution and false imprisonment ma y be 
joined ; order of arrest ; false imprisonment does 
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evidence. : 
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AG TG 2 1421, strictly construed.. 
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ER. Contract with; successor not liable; a 


490 
19 


355 
292 


98 
95 
130 


Chattel ; particular | use; ; implied warranty ....... ocene Ee 
Defective Law warranty ; FG soso ntntsesencccguse 452 
Delivery C. O. 4 a ~ 
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